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; FOREWORD 


TrabE Cases reports the full, official texts of all decisions rendered 
by the higher courts, state and federal, in cases involving antitrust, 
Federal Trade Commission, and other trade regulation law problems. 
In addition, the more important lower court decisions and attorney 
generals’ opinions are included, either in full or in excerpt form. For 
good measure, antitrust consent decrees are included in full text. 

The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
and basic antitrust laws are the state laws concerned in these cases. 

This volume, cited 1954 Trapr CASES, contains exact reproduc- 
tions of the decisions as reported in the “Current Court Decisions” 
volume of the CCH Trape Recuration Reports from January 1954 
through December 1954. 

Decisions are designated by the identical paragraph numbers 
under which they originally appeared in the TrapE REGULATION 
Reports, thus facilitating direct and cross reference. 

Each decision is preceded by: the full name of the case; the name 
of the court, the docket number, and the date of the decision; the case 
(Blue Book) number in the Antitrust Division of the Department of 
Justice for antitrust suits brought by the United States; an accurate, 
succinct and informative headnote, with emphasis on the main issue; 
a reference to all paragraphs in the compilations of the Tenth Edition 
of TrapE RecuLaTion Reports which are pertinent to the subject 
matter of the case; the names of attorneys representing the litigants, 
whenever available; and a reference to any previously reported deci- 
sion in the same case. 

Effective indexing is provided to afford quick and convenient 
contact with any case by reference to its paragraph number. The 
indexing system includes: 

(a) Table of Cases. Alphabetical, with complete listings under 
plaintiffs’ names and cross references under defendants’ 
names. The official and national reporter citations are included 
when available. 


(b) Indexes. Complete and detailed. In addition to the General 
Topical Index, covering all of the decisions in the volume, 
special indexes are provided for: 


(i) Antitrust Consent Decrees 

(ii) Attorney Generals’ Opinions 
(iii) Federal Trade Commission Cases 
(iv) Robinson-Patman Act Cases 

(v) State Fair Trade Act Cases 
(vi) State Unfair Practices Act Cases 


This thorough indexing affords instant contact with any case 
(a) by case name, and (b) by subject matter. 


vi 


Foreword 


In planning and producing TRADE CasEs, the aim of the publishers 
throughout is to make this volume of the utmost utility in the important 
and extensive field of trade regulation. The user’s time is saved by 
concentration on the subject of trade regulation (no time is lost leafing 
through irrelevant cases); by the single reporting medium for courts 
of all jurisdictions; and by the explanatory headnotes—clearly stated 
captions written by specialists in trade regulation law. 
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VOLUME, ARRANGED ALPHABETICALLY BY NAMES 
OF PLAINTIFFS, WITH CROSS REFERENCES 
UNDER DEFENDANTS’ NAMES * 


Each case name is followed by the name of the court rendering the opinion, 
the official or national reporter citation if available at the time of printing, 
and the number of the paragraph in this volume at which the case is reported. 


* Cases in which the “Federal Trade Commission” or the “United States” 
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COURT DECISIONS 
— Cited 1954 Trade Cases — 


[1 67,635] United States v. Northern California Plumbing and Heating Wholesalers 
Association, et al. 


In the United States District Court for the Northern District of California, Southern 
Division. Civil No. 29170. Dated December 17, 1953. 


Case No. 992 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Price Fixing, Contributions to Price Publica- 
tion, and Dissemination of Price Information—Publisher of Price Books—Wholesale 
Plumbing and Heating Supplies.—In an action against a plumbing and heating whole- 
salers’ association, plumbing and heating wholesalers, and a publisher of price books, 
4 consent decree was entered enjoining the publisher from entering into any plan with 
any other defendant or with any other wholesaler which has the effect of (1) fixing prices 

through the use of pricing formulas, (2) fixing discounts, mark-ups, delivery charges, or 
freight allowances, or (3) using prices, pricing formulas, discounts, mark-ups, delivery 
charges, or freight allowances contained in any publication designated by the defendants 
or any of them. Also, the publisher was enjoined from knowingly contributing to the 
preparation or distribution of any publication which contains prices or pricing formulas 
of other than identified sellers; from preparing, publishing, or disseminating any price, 
discount, delivery charge, or freight allowance which is not the actual bona fide price, 
discount, charge, or allowance; and from failing to identify by name any wholesaler whose 
actual bona fide prices he may publish. 


See Combinations and Conspiracies, Vol. 1, { 2011.218; Department of Justice En- 
forcement and Procedure, Vol. 2, 8281.600, 8421. 


Consent Decree—Permissive Provision—Practices Not Specifically Enjoined and 
Credit Practices.—In an action against a plumbing and heating wholesalers’ association, 
plumbing and heating wholesalers, and a publisher of price books, a consent decree 
entered against the publisher provided that nothing contained in the decree shall be 
deemed to adjudicate the legality or illegality of (1) any activity of the publisher relating 
to prices or pricing formulas not specifically enjoined, or (2) the activities of any defendant 
in the granting or withholding of credit, exchanging credit information with other inter- 
ested parties, or participating in the activities of any bona fide credit organization. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8321.10. 


Consent Decree—Applicability of Provisions—Activities in Specified Area.—A consent 
decree provided that the provisions of the decree applicable to any defendant shall apply 
to such defendant, its officers, directors, agents, employees, subsidiaries, sticcessors and 
assigns, and to all other persons acting or claiming to act under, through, or for such 
defendant insofar as such defendant conducts business in the Northern California Area. 


See Department of Justice Enforcement and Procedure, Vol. 2,{ 2A lioe 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General; William D. Kilgore, 
Jr., Special Assistant to the Attorney General; and Lyle L. Jones and Marquis L. Smith, 
Trial Attorneys. 

For the defendant: Joseph L. Alioto for George W. Lysaght. 


For a consent decree entered as to other defendants in the U. S. District Court, 
Northern District of California, Southern Division, see 1953 Trade Cases { 67,563. 
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Final Judgment as to Defendant 
George W. Lysaght 


[Consent Decree] 


GoopMaNn, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on September 27, 
1949, and the defendant having appeared 
and filed his answer to such complaint 
denying the substantive allegations thereof 
and the plaintiff and defendant having each 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without ad- 
mission by any party in respect of any such 
issue; 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein and upon 
consent of the parties hereto, it is hereby 
Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a cause of action 
against the defendant under Section 1 of 
the Act of Congress of July 2, 1890, en- 
titled “An Act to protect trade and com- 
merce against unlawful restraints and 
monopolies,” commonly known as the 
Sherman Act, as amended. 


II 
[Defendant] 


The defendant who is party to this Final 
Judgment is George W., Lysaght. Said 
defendant is a resident of San Francisco, 
California. 


III 
[Definitions] 

As used in this Final Judgment: 

(A) “Northern California Area” shall 
mean that part of the State of California 
north of 35 degrees 45 minutes north lati- 
tude and includes the counties of Monterey, 
Kings, Tulare, Inyo and all counties north 
thereof; 

(B) “Plumbing supplies” shall mean the 
various commodities used in the plumbing 
industry, including enamelware and vitreous 
chinaware fixtures, brass goods and trim, 
pipes, valves and fittings, sheet metal as 
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used in the plumbing industry, lead, solder, 
oakum and plumber’s tools; 


(C) “Wholesaler” shall mean a person 
engaged in the business of purchasing 
plumbing supplies from various sources for 
resale to plumbing contractors, govern- 
mental agencies, industrial and other users 
and to retailers; a manufacturer who sells 
plumbing supplies to such purchasers through 
its own sales offices and branches located 
in the Northern California Area is also a 
wholesaler as defined herein only with 
respect to such sales; 


(D) “Person” shall mean an individual, 
partnership, firm, association or corpora- 
tion, or any other business or legal entity; 


(E) “Prices” shall mean the selling prices 
of wholesalers for plumbing supplies; 


(F) “Pricing formulas” shall mean any 
figures, discounts, mark-ups, charges or 
methods used by a wholesaler to compute 
and determine actual prices. 


IV 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, subsidiaries, successors and as- 
signs, and to all other persons acting or 
claiming to act under, through or for such 
defendant insofar as such defendant con- 
ducts business in the Northern California 
Area. 


V 
[Price Fixing] 


Defendant is, with respect to the sale 
of plumbing supplies to third persons, en- 
joined from entering into, adhering to, 
maintaining, or furthering any agreement, 
understanding, plan or program with any 
other defendant or with any other whole- 
saler which has the purpose or effect of: 


(A) Fixing, determining, maintaining, or 
stabilizing prices, through the use of pric- 
ing formulas or otherwise; 


(B) Fixing, determining, maintaining or 
stabilizing discounts, mark-ups, delivery 
charges, freight additions or allowances or 
other terms or conditions applicable to the 
sale or offering for sale of any item or 
class of items of plumbing supplies; 
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(C) Using prices, pricing formulas, dis- 
counts, mark-ups, delivery charges or freight 
additions or allowances contained in any 
publication or other document designated 
by the said defendants or any of them. 


VI 
[Pricing Publication—C ontributions] 


Defendant is enjoined from knowingly 
contributing to the preparation or distribu- 
tion of any publication of any other defend- 
ant or any other person which contains 
prices or pricing formulas for plumbing 
supplies of other than identified sellers. 


Vil 
[Dissemination of Prices] 

Defendant is enjoined from: 

(A) Preparing, publishing or otherwise 
disseminating any price, discount, delivery 
charge, freight addition or allowance for 
any item or class of items for plumbing 
supplies (including any so-called average, 
typical, representative, approximate or sug- 
gested price) which is not the actual bona 
fide price, discount, charge or allowance at 
which an identified seller sells or offers 
to sell: such item or class of items; 


(B) Failing to identify by name any 
wholesaler whose actual bona fide prices 
he may publish. 


Nothing contained in this Final Judg- 
ment shall be deemed to adjudicate the 
legality or illegality of or to affect any 
activity of defendant relating to prices or 
pricing formulas not specifically enjoined 
herein. 


VIII 
[Permissive Provision] 


Nothing herein shall be deemed to ad- 
judicate the legality or illegality of the 
activities of any defendant in the granting 
or withholding of credit, exchanging credit 
information with other interested parties, 
or participating in the activities of any bona 
fide credit organization. 


Cited 1954 Trade Cases 
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IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to defendant, made to 
his principal office, be permitted, (A) rea- 
sonable access, during the office hours of 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of defendant, relating to 
any of the matters contained in this Final 
Judgment, and (B) subject to the rea- 
sonable convenience of defendant, and with- 
out restraint or interference from him, to 
interview employees of defendant who may 
have counsel present, regarding any such 
matters. Upon such request, defendant shall 
submit such written information with re- 
spect to any of the matters contained in 
this Final Judgment as from time to time 
may be necessary for the purpose of the 
enforcement of this Final Judgment. No 
information obtained by the means per- 
mitted in this Section IX shall be divulged 
by any representative of the Department 
of Justice te any person other than a duly 
authorized representative of the Depart- 
ment except in the course of legal proceed- 
ings in which the United States is a party 
for the purpose of securing compliance with 
this Final Judgment or as otherwise re- 
quired by law. 


x 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling either of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
or directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any provisions 
thereof, the enforcement of compliance 
therewith, and for the punishment of vio- 
lations thereof. 


———— ed 
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[ 67,636] Revere Copper & Brass, Inc. v. Stern, et al. 


In the Supreme Court of Queens County, State of New York. Special Term, Part I. 
130 N. Y. L. J. 1520. Dated December 21, 1953. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Established Price—Evidence of Violation—Unlicensed 
Investigators.—A temporary injunction restraining defendants from selling the plaintiff's 
products below the established retail resale price was granted, although the plaintiff ob- 
tained the evidence of the sales below the established price by sending persons who were 
not licensed private detectives to purchase its products at the defendants’ store. Such 
evidence was held to be admissible and to have conclusively shown the necessity for an 


injunction. 
See Fair Trade, Vol. 1, J 3250.34, 


For the plaintiff: Cahill, Gordon, Zachry and Reindel, New York, N. Y. 
For the defendants: Gerard I. Nierenberg, Long Island City, N. Y. 


[Unlicensed Investigators] 


CoLpEN, Justice [In full text]: Motion by 
plaintiff for a temporary injunction restrain- 
ing the defendants from selling products 
manufactured by the plaintiff below the 
minimum retail’ resale price established for 
such products. Defendants do not deny 
that they have sold plaintiff’s products be- 
low the “fair trade price.” Their opposition 
to this motion is based on the fact that the 
plaintiff obtained evidence of these sales by 
sending persons in its employ to purchase 
them at defendants’ store and that said per- 
sons were not licensed private detectives. 
Even if plaintiff's employees do not come 


within the exception of section 83 of the 
General Business Law, such evidence is 
nevertheless admissible (Oneida, Ltd., v. Nat. 
Silver Co., 25 N. Y. S., 2d, 271) and conclu- 
sively shows the necessity for an injunction 
to restrain defendants from continuing their 
practice of selling below the fixed retail 
price. The motion is accordingly granted. 
Defendants may, if they wish, have an early 
trial and such a provision may be incorpo- 
rated in the order hereon. The brief sub- 
mitted by the Associated Licensed Detectives 
of New York State, Inc., as amicus curiae, 
has been considered by the court. Submit 
order. : 


[] 67,637] United States v. The Association of American Battery Manufacturers, 
Lead Disposal Company, MAW Metal Company, National Disposal, Inc., West Side 
Battery Lead Co. (Massachusetts), West Side Battery Lead Co. (New Jersey), Jacob I. 


Malschick, Inc., 


Southeast Lead Company, 


Kansas Hide and Wool Company, Inc., 


Morris P. Kirk & Son, Inc., Sears, Roebuck and Co., Montgomery-Ward & Co., Incor- 
porated, Western Auto Supply Company, J & R Motor Supply Company, The Goodyear 
Tire & Rubber Co., Inc., The B. F. Goodrich Company, Gamble Skogmo, Inc., The Fire- 
stone Tire & Rubber Company, The Electric Auto-Lite Company, Willard Storage Battery 
Company, Globe-Union, Inc., National Battery Company, National Lead Company, Morris 


Cohen, Harry Sloan, Joseph Yaffee, 


Edward R. Hardy, William I. Siegel, Abraham 


Goldberg, Barney Talansky, Jack Goldstein, Paul Kirk, A. A. Lauria, N. B. Hannon, 
A. B. Flemington, Harold Hanson, J. R. Mayl, J. A. Hoban, L. E. Olcott, Jack Stein, 
J. A. Minch, Claude E. Murray, Hobart J. McKay, Chester O, Wanvig, Sr., Walter P. 


Carroll, Benjamin Yaffee, and William Yaffee. 


; In the United States District Court for the Western District of Missouri, Western 
Division. Criminal No. 17652, Dated December 17, 1953. 


Case No. 1012 in the Antitrust Division of the Department of Justice. 
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U.S. v. Assn. of American Battery Mfrs. 
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Sherman Antitrust Act 
Criminal Prosecutions—Plea of Nolo Contendere—Implied Confession of Guilt. 
—Although defendants who had each entered a plea of nolo contendere disclaimed any 
intentional wrongdoing or violation of the law, the court noted that a plea of nolo con- 
tendere is an implied confession of guilt and nothing remains for the court but to impose 


a penalty. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8025.860. 


Criminal Prosecutions—Plea of Nola Contendere—Imposition of Fine—Factors 
Considered.—In an action where manufacturers of lead batteries, merchandisers of such 
batteries, salvagers of used batteries, and a lead disposal company had each pleaded nolo 
contendere, the court imposed a fine of $750 against each of the manufacturers, $500 against 
each of the merchandisers, $250 against each of the salvagers, and $750 against the lead 


disposal company on one count and one dollar on another count. 


The court observed, 


after considering events which had occurred in the prosecution of the criminal action and 
in the disposition of a companion civil action, that the purposes sought to be accom- 
plished by the Government through the criminal proceeding had largely been accomplished 


by the signing of a consent decree in the civil 


action; that the defendants disclaimed any 


intentional wrongdoing; that it was not convinced that any great harm resulted from the 
alleged illegal combination, and that no great financial advantage was realized by its 
members; that the manufacturers probably derived more benefit from the alleged illegal 
practices than the other groups of defendants and therefore should receive the greatest 
penalty, the merchandisers next, and the salvagers the least actual benefit; and that the 
lead disposal company, which was the alleged instrumentality through which the alleged 
unlawful combination was carried on, having been fined $750 under one count, would be 


fined one dollar under the other count. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8029.700. 


For the plaintiff: Horace L. Flurry. 
For the defendants: 


Gage, Hillix & Phelps for Assn. of American Battery Mfrs. 


Arvey, Hodes & Montynband; LeRoy R. Krein; Philip L. Levi; and Sol M. Wasserstrom 
for Lead Disposal Co., Maw Metal Co., West Side Battery Lead Co. (Massachusetts), 


West Side Battery Lead Co. (New Jersey), 
Inc., Southeast Lead Co., Kansas Hide and 
and William Yaffee. 


Joseph Yaffee, Benjamin Yaffee, 


Swanson & Midgley; and James D. Ewing 
and Lathrop, Crane, Sawyer, 
John A. Barr, and Watson, Ess, Whittaker, Marshall & Enggas 
Caldwell, Downing, Noble & Garrity for Western Auto 
Caldwell, Downing, Noble & Garrity; Joseph Thomas; 
and Henry S. Brainard for The Firestone Tire & Rubber Co. 
Houts & James for The Goodyear Tire & Rubber Co., Inc. 


Livingston, Kahn and Adsit; 
Sears Roebuck & Co. 
for Montgomery Ward & Co. 
Supply and Gamble-Skogmo, Inc. 


National Disposal Inc., Jacob I. Malschick, 
Wool Co., Inc., Morris Cohen, Harry Sloan, 


Blackmar, Newkirk, Eager, 
for Morris P. Kirk & Son, Inc. Lederer, 
Woodson & Righter for 


Hogsett, Trippe, Depping, 
G. T. Kilmon, and Miller, 


Sheffrey, Van Valkenburgh & Ryder for The B. F. Goodrich Co. Stinson, Mag, Thomson, 


McEvers & Fizzell for J. & R. Motor Supply Co. 


Stinson, Mag, Thomson, McEvers & 


Fizzell; Doherty, Rumble, Butler & Mitchell; William Mitchell; and Pierce Butler for 


National Battery Co. 


Eager, Swanson & Midgley; 
Murphy for National Lead Co, 


Koontz, Clagett & Norquist for Willard Stor 


Hecker & Buck for Globe-Union, ine. 


Order 
[Nolo Contendere Pleas | 
Duncan, District Judge [In full text]: 
Heretofore on December 10, 1953 the fol- 
lowing defendants, Lead Disposal Company, 
Maw Metal Company, National Disposal, 
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Alexander & 


G. H. Souther; Rathbone, Perry, Kelley & Drye; and Blackmar, 
Newkirk, Eager, Swanson & Midgley for The Electric Auto-Lite Co. 
Green; John B. Henrich; 
McKeehan, Merrick, Arter & Stewart; and Kemp, 
age Battery Co. 


Blackmar, Newkirk, 
and Thomas J. 


Morrison, Nugent, Berger, 


Inc. West Side Battery Lead Company 
(Massachusetts), West Side Battery Lead 
Company (New Jersey), Jacob I. Mal- 
schick, Inc., Southeast Lead Company, 
Kansas Hide and Wool Company, Inc., 
Morris P. Kirk & Son, Inc., Sears, Roebuck 
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and Co., Western Auto Supply Company, 
J&R Motor Supply Company, The Good- 
year Tire & Rubber Co., Inc., The B. F. 
Goodrich Company, The Firestone Tire & 
Rubber Company, The Electric Auto-Lite 
Company, Globe-Union, Inc., National Bat- 
tery Company, National Lead Company, 
Morris Cohen, Harry Sloan, Joseph Yaffee, 
William Yaffee, and Gamble Skogmo, Inc., 
entered pleas of nolo contendere to Count et 
and such pleas were, without objection on 
the part of the Government, accepted by 
the court, and the question of the imposi- 
tion of the penalty was by the court taken 
under consideration for further thought 
and investigation as to what penalty should 
be imposed upon the respective parties. 


[Companion Civil Case] 

This indictment and a civil case have been 
pending before the court for a long period 
of time, during which many motions have 
been filed, numerous arguments had and 
many conferences held between counsel for 
the defendants and the Department of Jus- 
tice with regard to disposition of both the 
civil and criminal cases. 

Finally an understanding was arrived at 
by which the Government dismissed Count 
II of the indictment as to all of the parties 
except Lead Disposal Company, The Asso- 
ciation of American Battery Manufacturers, 
Montgomery-Ward & Co., Inc., Willard 
Storage Battery Company, Claude E. Mur- 
ray, and the court accepted a plea of nolo 
contendere of the Lead Disposal Company 
on said Count II, and a consent decree was 
entered enjoining all of the defendants 
except Montgomery-Ward & Co., Inc., and 
Willard Storage Battery Company from 
carrying on the acts alleged against them 
in the indictment. 


[Purposes Accomplished] 

As a result of those agreements and 
stipulations, it is apparent to the court 
that the purposes sought to be accomplished 
by the Government through the criminal 
Proceeding have largely been accomplished 
by the signing of the consent decree. 


[Fines Imposed] 
Each of the defendants who has entered 
a plea of nolo contendere disclaims any inten- 
tional wrongdoing or violation of the law. 


[? Count II was dismissed as to Montgomery 
Ward & Co., Inc., which entered a plea of nolo 
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However, a plea of nolo contendere is an 
implied confession of guilt and nothing 
remains for the court but to impose a 
penalty. 

The Lead Disposal Company is a cor- 
poration organized under the laws of the 
State of Illinois for the purpose of carrying 
out the alleged illegal aims of this com- 
bination. There are three groups of alleged 
offenders present in this combination, namely, 
the manufacturers of lead batteries; the 
merchandisers or retailers of such batteries, 
and the group engaged in gathering up and 
disposing of used or spent batteries con- 
taining lead. 


I am not convinced that any great harm 
resulted from the illegal combination, ex- 
cept the organization of the combination 
itself, and that no great financial advantage 
was realized by its members from its oper- 
ations. 


The battery manufacturers probably de- 
rived more benefit from the control of the 
reclaimed lead and the discouraging of the 
rebuilding of used batteries than the other 
groups and should receive the greatest pen- 
alty; the distributors or retailers next; and 
those who gathered up and disposed of the 
used or spent batteries, the least actual 
benefit. 


I think a fine of $750.00 against the 
manufacturers; $500.00 against the distrib- 
utors or retailers, and $250.00 against those 
who gathered up and disposed of the used 
lead would be a fair penalty under the 
circumstances. 


Therefore, on the first count of the indict- 
ment, each of the following, The Electric 
Auto-Lite Company, Globe-Union, Inc., 
National Battery Company, Lead Disposal 
Company and National Lead Company will 
be and is hereby fined the sum of $750.00; 
and each of the following, Sears, Roebuck 
& Co., Western Auto Supply Company, 
J&R Motor Supply Company, The Good- 
year Tire & Rubber Co., Ines The BF, 
Goodrich Company, Gamble Skogmo, Inc., 
and The Firestone Tire & Rubber Com- 
pany, will be and is hereby fined the sum 
of $500.00; and each of the following, Maw 
Metal Company, National Disposal, Inc., 
West Side Battery Lead Co, (Massachu- 
setts), West Side Battery Lead Co. (New 
Jersey), Jacob I, Malschick, Inc., Southeast 


contendere to Count I, and which was fined 
$500.00, by order of May 12, 1954.] 
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Lead Company, Kansas Hide & Wool Co., 
Inc., Morris P. Kirk & Son, Morris Cohen, 
Harry Sloan, Joseph Yaffee and William 
Yaffee will be and is hereby fined the sum 
of $250.00. 


Cited 1954 Trade Cases 
U.S. uv. Assn. of Knitted Glove & Mitten Mfrs. 
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Lead Disposal Company, which was the 
instrumentality through which the unlawful 
combination was carried on, and it having 
been fined $750.00 under Count I, a fine in 
the sum of $1.00 is hereby imposed upon it 


on Count II of the indictment. 
It is so ordered. 


The only remaining defendant at this 
time, subject to penalty under Count II is 


[{ 67,638] United States v. The Association of Knitted Glove & Mitten Manufac- 
turers, et al. 

In the United States District Court for the Northern District of New York. Civil 
Action No. 3716. Filed December 23, 1953. 


Case No. 1061 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Consent Decree—Practices Enjoined—Exchanges, Returns, and Special Orders— 
Sales—Knitted Glove Manufacturers and Associations——Manufacturers of knitted gloves 
and two trade associations were enjoined from entering into any plan with any other 
defendant or any other such manufacturer which has the purpose or effect of (1) main- 
taining or establishing any rule or policy (a) for the exchange, return, or repair of gloves, 
(b) for the terms upon which gloves returned to the manufacturer will be adjusted or 
credited, or (c) for the terms upon which special orders will be filled; or (2) determining 
to whom or through whom gloves will be sold. 

See Combinations and Conspiracies, Vol. 1, J 2011.282; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8281.800, 8421. 

Consent Decree—Practices Enjoined—Price Fixing—Exchange of Information Con- 
cerning Costs or Prices—Exceptions—Compliance with Prices.—Manufacturers of knitted 
gloves and two trade associations were enjoined from entering into any understanding with any 
other defendant or any other such manufacturer for the purpose or with the effect of (1) 
fixing, stabilizing, or inducing the adherence to prices, discounts, or other conditions of 
sale, (2) exchanging information concerning costs, production, sales, prices, or conditions of 
sale, except for the exchange of available production capacity, prices, or conditions of sale 
in connection with a bona fide purchase or sale, or in connection with a bona fide arrange- 
ment for subcontracting the manufacture of such gloves, or (3) preparing, disseminating, 
or publishing the names of retailers or jobbers who have not complied with prices, dis- 
counts, or other conditions of sale. They were also enjoined from submitting information 
to any other person for use in compiling a list of retailers or jobbers who have not com- 
plied with a defendant’s prices, discounts, or other conditions of sale. 

See. Combinations and Conspiracies, Vol. 1, 7 2017.168, 2017.233, 2017.248, 2017.300; 
Department of Justice Enforcement and Procedure Vol. 2, § 8281.600. 

Consent Decree—Practices Enjoined—Collusive Bidding—Exception.—M anufacturers 
of knitted gloves and two trade associations were enjoined from entering into any under- 
standing with any other defendant or any other such manufacturer for the purpose or 
with the effect of refusing to submit a bid for the sale of gloves, or making a bid there- 
for higher than, or identical with, the bid of any other person, or submitting collusively a 
bid therefor. However, the decree provided that a bona fide subcontract arrangement, 
standing alone and not based upon or involving the subcontractor’s agreement or under- 
standing not to bid, shall in no event be deemed a violation of this prohibition. 

See Department of Justice Enforcement and Procedure, Vol. 2, § 8281.200. 

Consent Decree—Practices Enjoined—Refusal To Sell—Refusal To Extend Credit.— 
Manufacturers of knitted gloves and two trade associations were enjoined from entering 
into any understanding with any other defendant or any other such manufacturer for the 
purpose or with the effect of (1) refusing to sell to any retailer or jobber, or (2) refusing to 
extend credit to any retailer or jobber. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8281.800. 
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U.S. v. Assn. of Knitted Glove & Mitten Mfrs. 

Consent Decree—Permissive Provisions—Credit Information, Information Relating 

to Labor Matters, and Furnishing of Production, Sales, and Cost Data—A consent decree 
entered against manufacturers of knitted gloves and two trade associations provided that 
a specified provision of the decree shall not prohibit any manufacturer from submitting to 
the associations and the associations from receiving and, upon the bona fide request of a 
credit grantor or credit reporting bureau, from disclosing the actual credit experience of 
any individual, specified retailer or jobber of gloves. The decree further provided that 


nothing contained in the decree shall prevent (1) any defendant from furnishing to any 
person hourly labor rates, piece labor rates, time studies, or conditions of employment 
solely in connection with collective bargaining or a labor dispute, (2) any defendant from 
furnishing to the associations its production figures and the associations from compiling 
and disseminating such figures in a general and composite form to all persons and the 
public generally without identifying the figures gathered from any particular person, (3) 
any defendant from furnishing each year to the associations, for the sole purpose of deter- 
mining dues and assessments, its gross annual sales figures or its total number of employees 
for the previous year, or (4) any defendant from furnishing to a trade association of which 
it is a member, or such trade association from compiling and disseminating to any gov- 
ernmental authority, any relevant data, and also estimates on the cost of manufacture in 
the United States of a typical knitted glove of foreign manufacture. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8321.10. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Marcus A. Holla- 
baugh, W. D. Kilgore, Jr., Richard B. O’Donnell, John D. Swartz, Philip L. Roache, Jr., 


Charles F. B. McAleer, and Charles L. Beckler. 
Coleman Taylor, of Taylor and Kennedy, for The Association 


For the defendants: 


of Knitted Glove & Mitten Manufacturers; National Association of Leather Glove Manu- 
facturers, Inc.; James H. Casey, Jr.; Ackshand Knitting Co., Inc. (name now Ackerman 


Corporation) ; 


Albany Knitting Company, Tries; 
Knitting Company; Joseph A. Milstein Company, Inc.; 
and American Knit Handwear Association, Inc. 


Becopa Glove Mills, Inc.; D. C. Haber 
Sternwild Knitting Mills, Inc,; 


Lydon F. Maider, of Maider, Maider and Smith, 


for Gloversville Knitting Company; Scotsmoor Company, Inc.; and Leon F. Swears, Inc. 


Final Judgment 
[Consent Decree] 


BRENNAN, District Judge [In full text}: 
Plaintiff, the United States of America, hay- 
ing filed its complaint herein on July 7, 1950, 
and the defendants, excepting American 
Knit Handwear Association, Inc., having 
appeared and filed their separate answers 
denying the substantive allegations thereof; 
and this Court having made and entered its 
order dated 1953, joining American Knit 
Handwear Association, a corporation or- 
ganized under the laws of the State of New 
York subsequent to the commencement of 
this action, as a party defendant herein; and 
the plaintiff and defendants by their respec- 
tive attorneys having severally consented to 
the entry of this Final Judgment without 
trial or adjudication of any issue of fact 
or law herein and without admission by any 
of the parties in respect to any such issue; 
and the Court having considered the matter 
and being duly advised; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
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of any issue of fact or law herein, and upon 
consent of all parties hereto, it is hereby 


Ordered, adjudged and decreed, as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the sub- 
ject matter herein and of all the parties 
hereto. The complaint states a cause of 
action against the defendants under Section 
1 of the Act of Congress of July 2, 1890, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and mono- 
polies,” commonly known as the Sherman 
Act, as amended. 


II 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” shall mean any individual, 
partnership, firm, association, corporation 
or any other legal entity; 

(B) “Knitted gloves” shall mean gloves, 
mittens and components thereof for men, 
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women and children, knitted from wool, 
worsted, cotton, rayon, nylon, angora, cash- 
mere or any other fibres, or any combina- 
tions of such products; 


(C) “Association” shall mean the defend- 
ants The Association of Knitted Glove & 
Mitten Manufacturers or American Knit 
Handwear Association, Inc.; 


(D) “Government authority” shall mean 
any Federal, State, County or Municipal 
agency. 

iu 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to a defendant, shall apply only 
to such defendant, its officers, agents, ser- 
vants, employees and attorneys and to those 
persons in active concert or participation 
with any defendant who receive actual no- 
tice of this Final Judgment by personal 
service or otherwise. For the purpose of 
this Final Judgment, a defendant and its 
wholly-owned subsidiaries and a defendant 
or a wholly-owned subsidiary and the re- 
spective officers, agents, servants, employees 
and attorneys thereof, shall be deemed to be 
one person. 


IV 
[Policies Terminated] 


The Standard Glove Policies of the Na- 
tional Association of Leather Glove Manu- 
facturers, and any agreement, understanding 
or arrangement amendatory thereof or 
supplemental thereto, is terminated and can- 
celed and each defendant is enjoined and re- 
strained from entering into, adhering to, 
maintaining or furthering, any agreement, 
understanding, plan, program or course of 
conduct with any other defendant or any 
other manufacturer of knitted gloves for 
the purpose or with the effect of maintain- 
ing, reviving or reinstating the aforesaid 
Standard Glove Policies or any part thereof. 


Ni 
[Rules Prohibited] 


The defendants are jointly and severally 
joined and restrained from entering into, 
adhering to or enforcing, or suggestitig or 
attempting to secure the adherence to, any 
contract, agreement, understanding, plan or 
program with any other defendant of any 
other manufacturer of knitted gloves which 
has the purpose or effect of: 
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(A) Maintaining, fixing, establishing or 
following any rule, practice or policy: 


(1) for the exchange, return or repair 
of knitted gloves; 

(2) for the terms upon which knitted 
gloves returned to the manufacturer will 
be adjusted or credited; 

(3) for the terms upon which special 

orders for knitted gloves will be filled. 


(B) Determining to whom or through 
whom knitted gloves will be sold. 


VI 
[Pricing Practices] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering any 
combination, conspiracy, contract, agree- 
ment, understanding, plan or program, with 
any other defendant or with any other 
manufacturer of knitted gloves for the pur- 
pose or with the effect of fixing, determin- 
ing, stabilizing, maintaining, adhering to, or 
inducing the adherence to prices, discounts 
or other terms or conditions of sale for 
knitted gloves sold to third persons. 


VII 
[Practices Enjoined] 


The defendants are jointly and severally 
enjoined and restrained from: 

(A) Entering into, adhering to, maintain- 
ing or furthering any combination, conspir- 
acy, contract, agreement or understanding 
with any other defendant or any other 

yanufacturer of knitted gloves for the pur- 
pose or with the effect of: 


(1) Refusing to submit a bid for the 
sale of knitted gloves, or making a bid 
therefor higher than, or identical with, the 
bid of any other person, or submitting 
collusively a bid therefor; provided how- 
ever, that a bona fide subcontract arrange- 
ment, standing alone and not based upon 
or involving the subcontractor’s agree- 
ment or understanding not to bid shall in 
no event be deemed a violation of this 
subsection (1); 

(2) Refusing to sell to any retailer or 
jobber of knitted gloves; 

(3) Exchanging information concern- 
ing costs, production, sales, prices, terms 
or conditions of sale for knitted gloves 
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except for the exchange of available pro- 
duction capacity, prices or terms or con- 
ditions of sale in connection with a bona 
fide purchase or sale of knitted gloves, 
Or component parts of such gloves, or 
in connection with a bona fide arrange- 
ment for sub-contracting the manufacture 
of such gloves or component parts of 
such gloves; 

(4) Preparing, collecting, compiling, dis- 
seminating, publishing or circulating the 
names of retailers or jobbers who have 
not complied, or do not or will not com- 
ply, with prices, discounts or other terms 
or conditions of sale for knitted gloves; 

(5) Refusing to extend credit to any 
retailer or jobber of knitted gloves. 


(B) Submitting information to any other 
person for use in compiling a list of re- 
tailers or jobbers who have not complied, 
or do not or will not comply with said de- 
fendant’s prices, discounts or other terms 
or conditions of sale; provided, however, 
that the provisions of this Section VII shall 
not prohibit any defendant manufacturer 
from submitting to the Association and the 
Association from receiving and, upon the 
bona fide request of a credit grantor or 
credit reporting bureau, from disclosing the 
actual credit experience of any individual, 
specified jobber or retailer of knitted gloves. 


VIII 
[Permissive Provision] 


Nothing contained in this Final Judg- 
ment shall prevent: 

(A) Any defendant, acting in good faith, 
from furnishing to any person hourly labor 
rates, piece labor rates, employee earnings, 
time studies, or terms or conditions of em- 
ployment, solely in connection with collective 
bargaining, a labor dispute, the administra- 
tion of a labor contract, fixing labor rates 
Or a governmental investigation; 


(B) Any defendant from furnishing to the 
Association its production figures and the 
Association from compiling, disseminating 
and communicating said figures in a general 
and composite form to all persons and pub- 
lic generally without identifying the produc- 
tion figures gathered from any particular 
person; 


(C) Any defendant from furnishing each 
year to the Association, for the sole purpose 
of determining dues and assessment, its 
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gross annual sales figures or its total num- 
ber of employees for the previous year; 

(D) Any defendant from furnishing to a 
trade association of which it is a member, 
or such trade association from compiling 
and disseminating to any governmental au- 
thority, any relevant data, and also esti- 
mates on the cost of manufacture in the 
United States of a typical knitted glove of 
foreign manufacture. 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall upon written request of the At- 
torney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant, 
made to its principal office, be permitted, 
subject to any legally recognized privilege: 

(A) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any of the matters contained in 
this Final Judgment, and ; 


(B) Subject to the reasonable conveni- 
ence of such defendant, and without re- 
straint or interference from it, to interview 
officers and employees 9of such defendant, 
who may have counsel present, regarding 
any such matters. 


Upon such request the defendant shall 
submit such reports in writing with respect 
to any of the matters contained in this 
Final Judgment as from time to time may 
be necessary to the enforcement of this 
Final Judgment. No information obtained 
by the means permitted in this Section IX 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department except in the course of 
legal proceedings to which the United States 
is a party for the purpose or securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 


x 
[Jurisdiction Retained] 


Jurisdiction is retained solely for the pur- 
pose of enabling any of the parties to this 
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Final Judgment to apply to this Court at Final Judgment, for the modification of any 
any time for such further orders and direc- of the provisions thereof, for the enforce- 
tions as may be necessary or appropriate ment of compliance therewith and the pun- 
for the construction or carrying out of this ishment of violations thereof. 


[7 67,639] General Electric Company v. Edward Sabreen and Benjamin Leib, co- 
partners, trading as Sabreen Appliance Co. 


ea ae Electric Company v. Harry Segal, individually and trading as Harry’s 
ales Co. 


General Electric Company v. Nathan J. Barsky and Harold J. Barsky, co-partners, 
trading as N. Barsky & Son. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action Nos. 15,966, 15,967, and 15,968, respectively. Filed December 4, 1953. 


Pennsylvania Fair Trade Act 


Fair Trade—Enforcement of Established Price—Federal Court Action—Jurisdictional 
Amount.—A motion to dismiss a fair trade enforcement action on the ground that a 
federal district court lacked jurisdiction over the subject matter because the amount in 
controversy could not be shown to be in excess of $3,000 was denied. The fact that the 
enforcing party had listed the value of its patents and other intangible assets, including 
goodwill, in its consolidated balance sheet and for tax reporting purposes as being worth 
one dollar cannot prevent it from asserting that its goodwill is worth more than the juris- 
dictional amount. Even if such listings were admissions of the value of its goodwill, the 
court held that it would not be bound by them for the purpose of determining its 
jurisdiction. 


See Fair Trade, Vol. 1, { 3410. 


Fair Trade—Enforcement of Established Price—Party Who May Maintain Action— 
Manufacturer.—A producer which fair trades its electrical appliances can maintain an 
action under the unfair competition provision of the Pennsylvania Fair Trade Act to en- 
force its trade prices against parties who have not signed a fair trade contract involving 
the manufacturer’s electrical appliances. Although the unfair competition provision does 
not specifically refer to a producer or owner, the designation of “vendor” in the provision 
may include a producer or owner. From a reading of the pleadings, it was apparent that 
the producer was a “vendor” within the meaning of the Act. Merely because Section 1 
of the Act specifically refers to “producer or owner” and does not include the description 
of those in that status in the category of persons who may bring suit under the Act, it 
does not follow that a producer or owner is unable to do so. 


See Fair Trade, Vol. 1, J 3330.40. 
For the plaintiffs: Drinker, Biddle and Reath, Philadelphia, Pa., for General Electric Co. 


For the defendants: Harry Goldbacher for Edward Sabreen and others in No. 
15,966; James W. Kelly for Harry Segal in No, 15,967; and Trommer, Silver and Barsky 
for Nathan J. Barsky and others in No. 15,968; all of Philadelphia, Pa. 


Opinion sale commodities manufactured by it at 

F P prices which are less than the minimum 
[Fair Trade Action] retail prices now or hereafter established 
Ganey, District Judge [In full text]: by it in fair trade agreements made pur- 
Plaintiff brought these actions to restrain suant to the Pennsylvania Fair Trade Act,’ 
defendants from advertising, or offering for and entered into with other dealers in this 
pees ceeeen ese ee 


1 Act of 1935, P. L. 266, as amended by the 
Act of June 12, 1941, P. L. 128, No. 66, 73 724 tsi 
8§ 7 et seq. 


Trade Regulation Reports q 67,639 


69,046 


State. The matter is now before the court 
On motions to dismiss filed by the defend- 
ants to the respective actions. Diversity 
is the basis for this court’s jurisdiction. 


The complaints, in part, allege as follows: 
Plaintiff is engaged in the manufacture, 
among other things, of electrical appliances 
for the household. These commodities, 
bearing plaintiff’s trade-mark, are sold 
throughout Pennsylvania in fair and open 
competition with commodities of the same 
general class produced or manufactured by 
others. It has spent large sums of money 
in promoting and advertising its commodi- 
ties both nationally and in this State. As 
a consequence of the merit and advertising 
of its commodities, plaintiff has acquired a 
valuable reputation and goodwill for such 
products and trade-mark. 


[Contract] 


For the purpose of protecting its trade- 
mark and goodwill, as well as the interest 
of retailers, plaintiff has entered into Fair 
Trade Agreements, all in the same form, 
with a number of dealers of its commodities 
in Pennsylvania. These agreements, in part, 
State: 


“Dealer agrees that, except as otherwise 
specifically permitted by any applicable 
Fair Trade Act or other similar statute, 
it: a. will not advertise, offer for sale, or 
sell any of the said General Electric fair 
traded products at less than the minimum 
retail prices stipulated by General Electric, 
plus in each sale the amount of all ap- 
plicable sales and excise taxes,’’, 


These agreements are still in effect. 


[Violation] 


After they were adequately notified of the 
existence of the agreements, and also of the 
minimum retail prices established there- 
under, defendants have willfully offered for 
sale, have sold plaintiff’s commodities and 
are continuing to do so at prices lower than 
the minimum retail prices established by 
plaintiff under the agreements. The sales 
in question were not for the purpose of 
closing out defendants’ stock of plaintiff’s 
commodities, or because such commodities 
were damaged or deteriorated in quality, 
nor were they made by an officer acting un- 
der orders of a court or in the execution of 
any writ or distress. 


Unless defendants are enjoined from sell- 
ing plaintiff’s commodities at prices below 
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the minimum retail prices, plaintiff’s good- 
will will be impaired and its trade-mark 
harmed. 

[Motions—Grounds] 


The grounds for defendants’ motions are 
two in number. The first is that this court 
lacks jurisdiction over the subject matter be- 
cause the amount in controversy cannot be 
shown to be in excess of $3,000. The second 
is that the plaintiff has no status to maintain 
the present actions for the reason that plaintiff 
does not come within any one of those 
categories in which a suitor must be before 
he may bring an action under § 2 of the Act. 


[Jurisdictional Amount] 


There can be no question that more than 
the jurisdictional amount is involved here. 
Sunbeam Corporation v. Wentling, E. D. Pa. 
1950 [1950-1951 Trape Cases 62,640], 91 
F, Supp. 81, 89, modified on other grounds 
[1950-1951 Trape Cases {| 62,739], 185 F. 
2d 903, vacated without opinion [1950-1951 
TRADE Cases { 62,840] 341 U. S. 944, 71 
S. Ct. 1012, 95 L. Ed. 1369; Calvert Distilling 
Co. v. Brandon, W. D. S. C. 1938, 24 F. 
Supp. 857; James Heddon’s Sons v. Callender, 
Minn. 1939, 28 F. Supp. 643; Caron Corp. 
v. Wolf Drug Co., N. J. 1941, 40 Supp. 103, 
104-105. The fact that plaintiff has listed 
the value of its patents and other intangible 
assets (which includes goodwill) in its con- 
solidated balance sheet and for tax report- 
ing purposes as being worth one dollar 
cannot prevent it from asserting that its 
goodwill is worth more than the juris- 
dictional amount. Such fictitious listing and 
reporting, which are in accordance with al- 
most universally accepted accounting prac- 
tice, are not admissions on plaintiff’s part 
that its goodwill is not worth more than 
one dollar. But even if they were, this 
court would not be bound by such admis- 
sions for the purpose of determining its 
jurisdiction over the subject matter of the 
actions. 


[Plaintiff Is a “Vendor”] 


In answer to defendants’ second ground 
for the motions to dismiss, the first portion 
of §1 of the Act, 73 P. S, § 7, provides: 


“No contract relating to the sale or re- 
sale of a commodity which bears, or the 
label or content of which bears, or the 
vending equipment from which said com- 
modity is sold to the consumer bears the 
trade-mark, brand or the name of the 
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producer or owner of such commodity, 
and which is in fair and open competition 
with commodities of the same general 
class produced by others, shall be deemed 
in violation of any law of the State of 
Pennsylvania by reason of any of the 
following provisions which may be con- 
tained in such contract: 


“(a) That the buyer will not resell such 
commodity, except at the price stipulated 
by the vendor. 


“(b) That the buyer of such commodity 
require upon his resale of such com- 
modity that the purchaser from him agree 
that such purchaser will not in turn resell 
except at the price stipulated by the 
vendor of the buyer.” 


Section, 2 of the Act, 7/3 P. S. $8 states: 


“Wilfully and knowingly advertising, 
offering for sale, or selling any com- 
modity at less than the price stipulated in 
any contract entered into pursuant to the 
provisions of section one of this act, whether 
the person so advertising, offering for 
salewonmscllinemis, sOnmss nOLna paktys to 
such contract, is unfair competition and 
is actionable at the suit of such vendor, 
buyer or purchaser of such commodity.” 
(Italics ours.) 


Thus it can be seen that the one who may 
bring an action under §2 of the Act must 
fall into one of three categories: vendor, 
buyer or purchaser. When we refer to §1 


[] 67,640] Theatre Enterprises, Inc. v. 
In the Supreme Court of the United States. 


January 4, 1954. 


Cited 1954 Trade Cases 
Theatre Enterprises, Inc. v. Paramount Film Distributing Corp. 


59,047 


of the Act it will be seen that “vendor” and 
“buyer” refer to the parties who may enter 
into the contract which may form the first 
link in a chain of fair trade agreements. 
“Buyer” and “purchaser” are the designa- 
tions given to the parties who may enter 
into subsequent contracts in the chain of 
agreements. Merely because $1 of the Act 
specifically refers to “producer or owner” 
and does not include the description of 
those in that status in the category of per- 
sons who may bring suit under the Act, it 
does not follow that a producer or owner 
is unable to do so. The designation “vendor’’ 
may include a producer or owner. It is 
therefore unnecessary for §2 of the Act 
to specifically set forth that status in the 
categories in which a person must be before 
he may bring suit; the term “vendor” 
serves the purpose. 

Although the plaintiff does not refer to 
itself as a vendor in the complaint, it is 
apparent to one who reads that pleading 
that plaintiff is a vendor within the meaning 
of the Act. Consequently it has a right to 
maintain these actions under the Act against 
the defendants, even though the latter are 
non-signers of any fair trade agreements 
involving plaintiff’s commodities. 

Accordingly, the defendants’ motions in 
all three actions will be denied. 


Paramount Film Distributing Corp., et al. 


No. 19. October Term, 1953. Dated 


On writ of certiorari to the United States Court of Appeals for the Fourth Circuit. 


Clayton Antitrust Act and Sherman Antitrust Act 


Conspiracy—Sufficiency of Evidence—Conscious Unanimity of Action—Prior Govern- 
ment Antitrust Decrees—Denial of Directed Verdict—In an action by a motion picture 
exhibitor alleging that motion picture producers and distributors conspired in refusing 
to grant the exhibitor exclusive first-runs and first-runs on a “day and date” basis, a trial 
court did not err in denying the exhibitor’s motion for a directed verdict and in submitting 
the conspiracy issue to the jury where the evidence raised fact issues. Proof of conscious 
- unanimity of action by the producers and distributors, even when viewed against the 
background of a prior Government action where it was found that the same producers 
and distributors conspired to impose a uniform system of runs and clearances without 
adequate explanation to sustain them as reasonable restraints of trade, would form no basis for a 
directed verdict, where the producers and distributors denied the existence of any col- 
laboration, introduced evidence of the local conditions surrounding the operation of the 
exhibitor’s theatre which allegedly precluded it from being a successful first-run theatre, 
attacked the good faith of guaranteed offers of the exhibitor for first-run pictures, and 
attributed uniform action to individual business judgment motivated by the desire for 
maximum revenue. 

See Combinations and Conspiracies, Vol. 1,  2005.360; Private Enforcement and 
Procedure, Vol. 2, § 9014.05, 9014.25, 9014.44. 
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Theatre Enterprises, Inc. v. Paramount Film Distributing Corp. 


69,048 


Conspiracy—Sufficiency of Evidence—Conscious Parallelism.—Although business be- 
havior is admissible circumstantial evidence from which a fact finder may infer agreement, 
the United States Supreme Court has never held that proof of parallel business behavior 
conclusively establishes agreement or that such behavior itself constitutes a Sherman 
Antitrust Act offense. “Circumstantial evidence of consciously parallel behavior may have 
made heavy inroads into the traditional judicial attitude toward conspiracy; * * * but 
‘conscious parallelism’ has not yet read conspiracy out of the Sherman Act entirely.” 


See Combinations and Conspiracies, Vol. 1, $2005, 2005.360; Private Enforcement 
and Procedure, Vol. 1, J 9012.130. 


Conspiracy—Sufficiency of Evidence—Effect of Prior Government Decrees.—In an 
action by a local motion picture exhibitor alleging that motion picture producers and 
distributors conspired in refusing to grant it first-runs, a trial court gave sufficient weight 
to prior Government antitrust decrees entered against the same motion picture producers 
and distributors when it instructed the jury that such decrees alone could not support a 
recovery by the exhibitor and that additional evidence was required to relate the presumed 
conspiracy in the Government action to the exhibitor’s locality and to the claimed damage 
period, where the Government decrees did not rest on findings of a particular conspiracy 
concerning restrictions on runs and clearances in the exhibitor’s locality, and the Govern- 
ment action involved a conspiracy found to exist as of 1945, which was enjoined no later 
than June of 1948, while the conspiracy alleged in the present case involved a claimed 
damage period running from February, 1949 to March, 1950. 


See Combinations and Conspiracies, Vol. 1, 7 2005.410; Private Enforcement and 


Procedure, Vol. 2, { 9012.110, 9012.500. 
For the petitioner: Edwin P. Rome, Philadelphia, Pa., and Sol C. Berenholtz, 
Baltimore, Md. (Gray, Anderson, Schaffer and Rome, Philadelphia, Pa., of counsel), 


For the respondents: Bruce Bromley and Ferdinand Pecora (Milton Handler, J. 
Dorseay Watkins, J. Cookman Boyd, Jr., E. Compton Timberlake, and Stanley D. 
Robinson, of counsel). 

Affirming a judgment of the U.S. 
Cases { 67,413. 


Court of Appeals, Fourth Circuit, 1953 Trade 


[Judgment for Respondents] 


Mr. Justice CLARK delivered the opinion 
of the Court [Jn full text]: 


Petitioner brought this suit for treble 
damages and an injunction under §§ 4 and 
16 of the Clayton Act,2 alleging that re- 
spondent motion picture producers and 
distributors* had violated the antitrust 
laws* by conspiring to restrict “first-run” ‘ 
pictures to downtown Baltimore theatres, 
thus confining its suburban theatre to sub- 
sequent runs and unreasonable “clearances.” © 
After hearing the evidence a jury returned 


SSieislicin (oily es, olay Ur, Suen ae 5 eOGs 
? Respondents are: Paramount Film Distribut- 
ing Corp., Loew’s Inc., RKO Radio Pictures, 


Inc., Twentieth Century-Fox Film Corp:, Uni- 
versal Film Exchanges, Ine., United Artists 
Corp., Warner Bros. Pictures Distributing 


Corp., Warner Bros. Circuit Management Corp., 
Columbia Pictures Corp, 

3 Sections 1 and 2 of the Sherman Act, 26 
Stat. 209, as amended, 15 U. S. €2 88h) 2—anad 
§ 2 of the Clayton Act, 38 Stat. 730, as amended, 
15 U. S. C. $13. Petitioner has dropped the 
allegation of a Clayton Act violation. 
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a general verdict for respondents. The Court 
of Appeals for the Fourth Circuit affirmed 
the judgment based on the verdict. [1953 
TRADE Cases { 67,413] 201 F. 2d 306. We 
granted certiorari. 345 U. S. 963. 


[Claimed Errors] 


Petitioner now urges, as it did in the Court 
of Appeals, that the trial judge should have 
directed a verdict in its favor and submitted 
to the jury only the question of the amount 
of damages. Alternatively, petitioner claims 
that the trial judge erred by inadequately 


* “Runs are successive exhibitions of a feature 
in a given area, first-run being the first exhibi- 
tion in that area, second-run being the next 
subsequent, and so on... .”’ United States v. 
Paramount Pictures, Inc., et al. [1948-1949 
TRADE CASES f 62,244], 334 U. S. 131, 144-145, 
n. 6 (1948). 

° “A clearance is the period of time, usually 
stipulated in license contracts, which must 
elapse between runs of the same feature within 
a particular area or in specified theatres.’’ 
United States v. Paramount Pictures, Inc., et al. 
[1918-1949 TRADE CASES | 62,244], 334 U. Ss. 
151, 144, n. 6 (1948). 
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instructing the jury as to the scope and 
effect of the decrees in United States v. 
Paramount Pictures, Inc. et al., the Govern- 
ment’s prior equity suit against respondents.® 
We think both contentions are untenable. 


[Refusals To Grant First-Runs—Reasons| 


The opinion of the Court of Appeals 
contains a complete summary of the evi- 
dence presented to the jury. We need not 
recite that evidence again, It is sufficient 
to note that petitioner owns and operates 
the Crest Theatre, located in a neighborhood 
shopping district some six miles from the 
downtown shopping center in Baltimore, 
Maryland. The Crest, possessing the most 
modern improvements and appointments, 
opened on February 26, 1949. Before and 
after the opening, petitioner, through its 
president, repeatedly sought to obtain first- 
tun features for the theatre. Petitioner 
approached each respondent separately, ini- 
tially requesting exclusive first-runs, later 
asking for first-runs on a “day and date” 
basis.” But respondents uniformly rebuffed 
petitioner’s efforts and adhered to an estab- 
lished policy of restricting first-runs in 
Baltimore to the eight downtown theatres. 
Admittedly there is no direct evidence of 
illegal agreement between the respondents 
and no conspiracy is charged as to the inde- 
pendent exhibitors in Baltimore, who ac- 
count for 63% of first-run exhibitions. The 
various respondents advanced much the 
same reasons for denying petitioner’s offers. 
Among other reasons they asserted that 
day and date first-runs are normally granted 
only to noncompeting theatres. Since the 
Crest is in “substantial competition” with 
the downtown theatres, a day and date ar- 
rangement would be economically unfeasible. 
And even if respondents wished to grant 
petitioner such a license, no downtown 
exhibitor would waive his clearance rights 
over the Crest and agree to a simultaneous 
showing. As a result, if petitioner were to 
receive first-runs, the license would have to 
be an exclusive one. However, an exclusive 
license would be economically unsound be- 
cause the Crest is a suburban theatre, lo- 
cated in a small shopping center, and served 


6 [1946-1947 TRADE CASES { 57,470] 66 F. 
Supp. 323 (1946), [1946-1947 TRADE CASES 
1 57,526] 70 F. Supp. 53 (1946), reversed and 
remanded in part [1948-1949 TRADE CASES 
{ 62,244], 334 U. S. 131 (1948), [1948-1949 TRADE 
CASES { 62,473] 85 F. Supp. 881 (1949), affirmed, 
339 U. S. 974 (1950). 
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by limited public transportation facilities; 
and, with a drawing area of less than one- 
tenth that of a downtown theatre, it cannot 
compare with those easily accessible theatres 
in the power to draw patrons. Hence the 
downtown theatres offer far greater op- 
portunities for the widespread advertise- 
ment and exploitation of newly released 
features, which is thought necessary to 
maximize the overall return from subsequent 
runs as well as first-runs. The respondents, 
in the light of these conditions, attacked the 
guaranteed offers of petitioner, one of which 
occurred during the trial, as not being made 
in good faith. Respondents Loew’s and 
Warner refused petitioner an exclusive license 
because they owned the three downtown 
theatres receiving their first-run product. 


“Conscious Parallelisn’’— 
Paramount Decrees| 


The crucial question is whether respond- 
ents’ conduct toward petitioner stemmed 
from independent decision or from an agree- 
ment, tacit or express. To be sure, business 
behavior is admissible circumstantial evi- 
dence from which the fact finder may infer 
agreement. Interstate Circuit, Inc. v. United 
States, 306 U. S. 208 (1939); Umited States 
v. Masonite Corp., 316 U. S. 265 (1942) ; 
United States v. Bausch & Lomb Optical Co. 
[1944-1945 TrapE Cases { 57,224], 321 U. S. 
707 (1944); American Tobacco Co. v. United 
States [1946-1947 Trave Cases { 57,468], 328 
U. S. 781 (1946); United States v. Para- 
mount Pictures, Inc., et al. [1948-1949 TRrapE 
Cases { 62,244], 334 U. S. 131 (1948). But 
this Court has never held that proof of 
parallel business behavior conclusively ¢s- 
tablishes agreement or, phrased differently, 
that such behavior itself constitutes a Sher- 
man Act offense. Circumstantial evidence 
of consciously parallel behavior may have 
made heavy inroads into the traditional 
judicial attitude toward conspiracy;* but 
“conscious parallelism” has not yet read 
conspiracy out of the Sherman Act entirely. 
Realizing this, petitioner attempts to bolster 
its argument for a directed verdict by urg- 
ing that the conscious unanimity of action 
by respondents should be “measured against 


7A first-run ‘‘day and date’’ means that two 
theatres exhibit a first-run at the same time. 
Had petitioner’s request for a day and date 
first-run been granted, the Crest and a down- 
town theatre would have exhibited the same 
features simultaneously. 

8 Rahl, Conspiracy and the Anti-Trust Laws, 


44 Ill, L. Rev. 743 (1950). 
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the background and findings in the Para- 
mount case.” In other words, since the same 
respondents had conspired in the Paramount 
case to impose a uniform system of runs 
and clearances without adequate explana- 
tion to sustain them as reasonable restraints 
of trade, use of the same device in the present 
case should be legally equated to conspiracy. 
But the Paramount decrees, even if admissible, 
were only prima facie evidence of a con- 
spiracy covering the area and existing dur- 
ing the period there involved. Alone or in 
conjunction with the other proof of the peti- 
tioner, they would form no basis for a 
directed verdict. Here each of the respond- 
ents had denied the existence of any col- 
laboration and in addition had introduced 
evidence of the local conditions surround- 
ing the Crest operation which, they con- 
tended, precluded it from being a successful 
first-run house. They also attacked the good 
faith of the guaranteed offers of the peti- 
tioner for first-run pictures and attributed 
uniform action to individual business judg- 
ment motivated by the desire for maximum 
revenue. This evidence, together with other 
testimony of an explanatory nature, raised 
fact issues requiring the trial judge to sub- 
mit the issue of conspiracy to the jury. 


[Instruction as to Paramount Decrees] 


Petitioner next contends that the trial 
judge, when instructing the jury, failed to 
give sufficient weight to the Paramount 
decrees. The decrees were admitted in 
evidence pursuant to §5 of the Clayton 
Act,’ which provides that a final judgment 
or decree rendered against a defendant in 
an equity suit brought by the United States 
under the antitrust laws 


“shall be prima facie evidence against 
such defendant in any suit or proceeding 
brought by any other party against such 
defendant under said laws as to all mat- 
ters respecting which said judgment or 
decree would be an estoppel as between 
the parties thereto... .” 


*38 Stat. 731, 15 U. S. G §16; Note, 65 
Harv. L. Rev. 1400 (1952); 

0 Emich Motors Corp. v. General Motors 
Corp. [1950-1951 TRADE CASES ] 62,778], 340 
U. S. 558 (1951), 61 Yale L. J, 417 (1952). 

4 The 1946 decree of the three-judge District 
Court enjoined the defendants, inter alia, from 
conspiring with respect to runs and clearances. 
The decree was stayed by Mr. Justice Reed 
pending the appeal to this Court. The stay 
expired, by its own terms, when the Court 
rendered its decision on May 3, 1948. But this 
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Exercising his discretion to choose the 
precise manner of explaining a decree to 
the jury,” the trial judge instructed that: 


“.. . [T]hese same defendants had, 
at a time previous to the opening of the 
Crest Theatre, conspired together in re- 
straint of trade in violation of these same 
Anti-Trust laws, in restricting to them- 
selves first run and in establishing certain 
clearances in numerous places throughout 
the United States. Thus, these proven 
facts, I instruct you, become prima facie 
evidence in the present case, which the 
plaintiff may use in support of its claim 
that what the defendants have done since 
those decrees, in the present case in Balti- 
more, is within the prohibition of those 
earlier decrees. However, this is only 
prima facie evidence. There was not be- 
fore the Court in the prior case the present 
factual situation which is before you now 
with respect to Baltimore theatres. There- 
fore, it is still necessary in the present 
case, in order for the plaintiff to recover, 
for it to prove to your satisfaction, by 
the weight of the credible evidence, that 
these defendants, or some of them, have 
conspired in an unreasonable manner to 
keep first run exhibitions from the plain- 
tiff, or have conspired to restrict plaintiff 
to clearances which are unreasonable.” 

These instructions, petitioner argues, were 
“so superficial and so limited as to deprive 
petitioner of any of the benefits conferred 
upon it” by § 5. 

We cannot agree. The trial judge in- 
structed, in effect, that the Paramount de- 
crees alone could not support a recovery 
by petitioner; additional evidence was re- 
quired to relate the presumed Paramount 
conspiracy to Baltimore and to the claimed 
damage period. The reasons for this are 
clear. The Paramount decrees did not rest on 
findings, nor were the findings based on 
evidence, of a particular conspiracy con- 
cerning restrictions on runs and clearances 
in Baltimore theatres; yet such a conspiracy 
is the nub of plaintiff's claim. The Para- 
mount case involved a conspiracy found to 
exist as of 1945, which was enjoined no 
later than June 25, 1948; but the con- 


decision, remanding the case to the District 
Court for further consideration, in no way 
altered the lower court’s findings as to runs and 
clearances. [1948-1949 TRADE CASES { 62,244] 
334 U. S. 131, 144-148; [1948-1949 TRADE CASES 
1 62,473] 85 F. Supp. 881, 885, 897. Hence, the 
injunctive provisions of the 1946 decree con- 
cerning runs and clearances were left intact. 
Following this Court’s decision, the order on 
mandate was entered in the District Court on 
June 25, 1948. 
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spiracy alleged here involves a claimed 
damage period running from February 1949 
to March 1950, Indeed, the relevancy of 
Paramount to the instant case is slight. We 
need not pass on respondents’ contention 
that petitioner was entitled to no benefit at 
all from the earlier decrees. We merely 
hold that petitioner was entitled to no greater 
benefit than the trial judge gave it. 
Affirmed. 


Cited 1954 Trade Cases 
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Mr. Justice BLack would reverse, being 
of opinion that the trial judge’s charge to 
the jury as to the burden of proof resting 
on petitioner deprived it of a large part of 
the benefits intended to be afforded by the 
prima facie evidence provision of §5 of the 
Clayton Act. 


Mr. Justice Douctas withdrew from the 
case after its submission and took no part 
in this decision. 


[| 67,641] Pennsylvania Water & Power Company v. Consolidated Gas Electric 


Light and Power Company of Baltimore. 


In the United States Court of Appeals for the Fourth Circuit. 


No. 6667. Argued 


November 13, 1953. Decided December 16, 1953. 
Appeal from the United States District Court for the District of Maryland, at Balti- 


more. Civil Action. 


Sherman Antitrust Act 


Suit for Civil Damages—Participation in Illegal Agreement as Bar to Recovery— 
Claimed Repudiation of Contract.—A party to an agreement declared illegal under the 
antitrust laws cannot maintain a treble damage action against the other party to the 
agreement for losses allegedly suffered through acts done by the other party pursuant 
to the illegal agreement. The contention that the doctrine of in pari delicto is no longer 
a defense to a private action for damages growing out of an antitrust violation but has 
been rejected by the United States Supreme Court is without merit because in none of 
the cases cited for the contention were the plaintiff and the defendant parties to the same 
illegal agreement on which the suit was based. 


The further contention that it cleansed itself of all wrongdoing when it allegedly 
repudiated the agreement, and that therefore it should be allowed to recover damages 
which were subsequently caused by the other party’s insistence upon its rights under the 
agreement was held untenable. The continuation of the damaging effects of the injury 
was attributable to bona fide litigation concerning the validity of the agreement. All 
of the damage flowed directly from the original injury, the unlawful restraint imposed 
before the repudiation of the agreement. 


See Private Enforcement and Procedure, Vol. 2, { 9010.475, 9043.05. 


For the appellant: Wilkie Bushby (James Piper; R. Dorsey Watkins; Piper and 
Marbury; Everett I. Willis; and Root, Ballantine, Harlan, Bushby and Palmer on brief). 


For the appellee: Inzer B. Wyatt (Alfred P. Ramsey; Harry N. Baetjer; John Henry 
Lewin; Norwood Orrick; Venable, Baetjer and Howard; and Sullivan and Cromwell 
on brief). 


Before Parker, Chief Judge, and Soper and Dogiz, Circuit Judges. 


violated the provisions of these statutes. 
The case was submitted to the District 


[Party to Illegal Contract Denied Recovery| 
Soper, Circuit Judge [Jn full text]: Penn- 


sylvania Water & Power Company seeks 
in this action to recover from Consolidated 
Gas Electric Light & Power Company of 
Baltimore treble damages under Section 7 
of the Sherman Act, 15 U. S. C. 87, and 
Section 4 of the Clayton Act, 15 U. S. C. 
§ 15, for losses suffered by Penn Water 
through acts done by Consolidated pursu- 
ant to an agreement between them which 
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Court on motion for summary judgment by 
the plaintiff on the complaint and answer 
of the parties and on the record in this 
court in Pa. W. & P. Co. v. Cons. G. E. L. & 
P. Co., 4 Cir. [1950-1951 Trane Cases 
{ 62,704], 184 F. 2d 552, certiorari denied 
340 U. S. 906, and on certain affidavits. 
The motion was denied, and final judgment 
dismissing the complaint was entered by 
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the District Court on the ground that Penn 
Water was in pari delicto with Consolidated 
as a party to the illegal contract, and there- 
fore could not recover under the rule laid 
down in federal decisions based on the anti- 
trust statutes.* 


The differences between the parties, which 
are the subject of this suit, grew out of a 
contract between them of June 1, 1931. 
This agreement was declared to be in viola- 
tion of the antitrust acts by this court in 
the decision above mentioned, and in Penn- 
syluamia W. & P. Co. v. Consolidated G. E. L. 
& P. Co., 4 Cir. [1950-1951 Trape Cases 
1 62,768], 186 F. 2d 934. It was also dis- 
cussed in the later decision of this court 
in Consolidated G. E. L. & P. Co. v, Penn- 
syluania W. P. Co., 4 Cir. [1952 Trape Cases 
1 67,208], 194 F. 2d 89, cert. denied 343 
U. S. 963, wherein a companion contract 
between the parties to this suit and the 
Safe Harbor Water Power Company was 
also invalidated. 

The parties operated profitably under the 
two-party contract for many years. In 
1948 a disagreement arose between them 
because of the desire of Penn Water to 
make an extension to its plant which it was 
not permitted to do under the agreement 
without the consent of Consolidated. Con- 
solidated demanded arbitration of the dis- 
pute under a provision of the contract 
whereupon Penn Water on September 28, 
1948 instituted a suit against Consolidated 
for a judgment declaring that the arbi- 
tration clause of the contract was unen- 
forceable and enjoining further procedure 
thereunder. In this suit Penn Water took the 
position that if the agreement was con- 
strued as contended by Consolidated, it was 
against public policy and therefore un- 
enforceable and void. Penn Water, how- 
ever, did not repudiate the agreement at 
this time, but continued to press its views 
upon the operating committee set up by 
the agreement. On November 23, 1948 
Consolidated formally prohibited the con- 
tinuance of the new construction and there- 
after, on December 20, 1948 Penn Water 
notified Consolidated that it terminated the 
agreement for the reason, among others, 
that it was in restraint of trade. On De- 
cember 21, 1948 Penn Water filed an 


* Hastman Co. v. Southern Photo Co., 273 
U. S. 359, 377; Bluefields 8. 8. Co. v. United 
Fruit Co., 3 Cir., 243 F. 1; Hastman Kodak Co. 
v. Blackmore, 2 Cir., 277 F. 694; Northwestern 
Oil Co. v. Socony-Vacuum Oil COfTCirgASeaEn 
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amended and supplemental complaint for 
the declaratory judgment that the two- 
party agreement was in violation’ of the 
Sherman Act and therefore invalid. 


[Rate Proceeding] 


While this suit was in progress, there 
was also pending a proceeding for the re- 
duction of Penn Water’s rates before the 
Federal Power Commission, to which Penn 
Water raised the defense that the Com- 
mission was without jurisdiction because 
the proceeding involved the regulation of 
the commingled power distributed by the 
three power companies above mentioned 
and the continued performance of an agree- 
ment which had been declared illegal by 
this court. The Supreme Court, however, 
held that the Power Commission had com- 
plete authority to regulate sales of the 
power since Penn Water’s duty to continue 
its coordinated operations with the other 
companies sprang from the Commission’s 
statutory authority and not from the pri- 
vate contracts. See Pennsylvania Water & 
Power Co. v. Federal Power Comm’n, C. A. 
D. C. [1950-1951 Trape Cases J 62,899], 193 
F. 2d 230; Pennsylvania Power Co. v. F. P. C. 
[1952 Trape Cases { 67,281], 343 U. S. 
414, 421. 


[Alleged Damage] 


Until the validity of the two-party agree- 
ment had been finally adjudicated, Penn 
Water was unable to proceed with the 
construction of the addition to its plant 
and the needed extension was delayed for 
a period of two and a half years. It now 
claims that by reason of the enforced 
delay it suffered damages in the sum of 
$5,909,137.01 caused by the increased costs 
of construction, the increased costs of financ- 
ing, the loss of earnings and the expense of 
litigation. For this loss it now asks treble 
damages in the sum of $17,727,411.03. 


[In Pari Delicto Defense] 


We are in accord with the Opinion of 
the District Judge that Penn Water is 
precluded from recovery in this case be- 
cause it was a party to the illegal agreement 
upon which it now bases its claim to re- 
cover under the antitrust acts. Penn Water 


2d 967, cert. den. 321 U. S. 792; Ring v. Spina, 
2 Cir. [1944-1945 TRADE CASES J 57,347], 148 
F. 2d 647; Singer v. A. Hollander é& Son, 3 Cir, 
[1953 TRADE CASES 67,425], 202 F. 2d 55. 
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contends that the doctrine of im pari delicto 
is no longer a defense to a private action 
for damages growing out of an antitrust 
violation but has been rejected by the 
recent decisions of the Supreme Court in 
Mandeville Island Farms, Inc. v. American 
Crystal Sugar Co. [1948-1949 Trave Cases 
§ 62,251], 334 U. S. 219; Kiefer-Stewart 
Co. v. Joseph E. Seagram & Sons, Ine. 
{1950-1951 Trape Cases § 62,737], 340 U. S. 
211; and Moore v. Mead Service Co., 340 
U. S. 944, 10 Cir. [1950-1951 Trapr Cases 
{ 62,674], 184 F. 2d 338, 10 Cir. [1950-1951 
TRADE CASES f{ 62,876], 190 F. 2d 540. 


[Cases Distinguished | 


We do not so understand these decisions, 
for in none of them were the plaintiff and 
the defendant parties to the same illegal 
conspiracy or agreement on which the suit 
was based. In Mandeville Island Farms, 
Inc. v. American Crystal Sugar Co. suit was 
brought by a grower of sugar against a 
refiner who had entered into an_ illicit 
agreement with other refiners to pay a 
uniform price for sugar produced by the 
growers. The plaintiff in the case was a 
grower who had entered into a contract 
with the defendant refiner in which the 
grower agreed to sell his entire crop to 
the defendant and to plant and cultivate the 
crop under the defendant’s direction. The 
grower was compelled by force of circum- 
stances to sign such a contract or go out 
of business. The Supreme Court held that 
the antitrust laws had been violated by the 
refiners and that therefore the grower was 
entitled to recover. It is obvious that this 
decision does not overrule the doctrine of 
in pari delicto. The grower who was com- 
pelled to enter into a contract with one 
of the refiners was not in pari delicto with 
the refiners who combined to control the 
price of the sugar produced by the growers. 
There is no parallel with the situation in 
the case at bar in which the plaintiff and 
defendant were parties to the same illegal 
conspiracy. 

In Kiefer-Stewart Co. v. Joseph E. Sea- 
gram & Sons, Inc. a wholesaler of liquor 
brought suit under the antitrust acts against 
certain distillers who had conspired to sell 
liquor to wholesalers only on the condition 
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that they would resell at prices fixed by the 
distillers. It was held that this agreement 
violated the antitrust statutes, and that it 
was no defense to the suit that the whole- 
salers had entered into an agreement with 
other wholesalers to set a minimum price 
at which the liquor sold by them should be 
resold by the retailers. The court said 
that if the wholesalers were themselves 
guilty of infractions of the law, they could 
be held responsible therefor, but that this 
conduct did not legalize the unlawful com- 
bination of the distillers. 


In Moore v. Mead Service Co. a baker 
brought suit against others in a similar 
business who had entered into an illegal 
agreement to reduce the price of their 
bread in the city in which the plaintiff's 
bakery was located but at no other place 
where they sold their products. This agree- 
ment was made to offset a previous agree- 
ment between the plaintiff and certain 
retailers of bread in the city in which they 
agreed to buy only from him. It was held 
by the lower courts that both of these 
agreements were illegal and since the plain- 
tiff himself was a party to the last men- 
tioned agreement he could not recover from 
the defendants. This decision was reversed 
by the Supreme Court on the authority of 
the decision in Kiefer-Stewart Co. v. Joseph 
E. Seagram & Sons, Inc., and it was subse- 
quently determined that the plaintiff was 
entitled to recover from the defendants. 
Here again the plaintiff was not a party to 
the illegal agreement which formed the 
basis of his suit, and hence the situation 
does not parallel that in the pending suit. 


[Alleged Repudiation of Agreement] 


We are satisfied that it was not the 
intention of the Supreme Court to over- 
rule the doctrine firmly established in 
earlier cases. Consequently it must be 
given effect in this action. The plaintiff, 
however, contends that it cleansed itself 
of all wrongdoing when it repudiated the 
agreement and retired from the conspiracy 
in 1948, and therefore it is entitled to re- 
cover for damages which were subsequently 
caused by the insistence of Consolidated 
upon its rights under the agreement.* The 


*In this connection plaintiff cites Hastman 
Kodak Co. v. Southern Photo Materials Co., 273 
U. S. 359 and Ring v. Spina, 2 Cir. [1944-1945 
TRADE CASES { 57,347], 148 F. 2d 647 as cases 
in which the plaintiff was allowed to recover 
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under the antitrust statutes, although he was 
party to the illegal contract under which the 
injury was inflicted, because he had repudiated 
the contract and had not participated in illegal 
actions during the period for which the re- 
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contention is not tenable under the facts 
of the case. Consolidated’s prohibition of 
the erection of the new plant by Penn 
Water occurred during the period when 
both parties recognized the existence and 
validity of the agreement, and Penn Water’s 
repudiation and suit for a declaratory judg- 
ment for the purpose of invalidating the 
agreement did not occur until later. It is 
true that Consolidated thereafter continued 
to defend the agreement and to insist upon 
its rights thereunder and the question was 
not resolved until the termination of the 
litigation. Penn Water, however, cannot 
absolve itself from responsibility for this 
situation. It had entered the agreement in 
the first place voluntarily on equal footing 
with Consolidated. It had lived and acted 
under it for seventeen years, Copies of the 
contract had been filed with state and fed- 
eral regulatory bodies. Penn Water had 
entered into complicated arrangements with 
Consolidated and Safe Harbor for the dis- 
tribution of electrical energy in several 
states under the regulation of the Federal 
Power Commission, and these arrange- 
ments were of such a nature that Penn 
Water was obliged to continue them at 
least in part under the decision of the 
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Supreme Court, despite the finding that the 
basic agreement of June 1, 1931 was illegal. 


It was not practicable to discontinue and 
abolish this structure instantaneously and 
at the point of time when Penn Water be- 
came dissatisfied. The questions of law 
involved were not free from difficulty and 
were not finally concluded until after there 
had been protracted litigation in several 
courts. Penn Water’s inability to proceed 
with its new extension until the court had 
spoken is directly traceable to its participa- 
tion in the unlawful enterprise. The Dis- 
trict Judge was justified in his conclusion 
on this branch of the case which he ex- 
pressed in the following language in his 
Opinion: 

“True, the damaging effects of the in- 
jury, such as loss by reason of the delay, 
continued until January, 1951, the date 
of the avoidance of the two-party con- 
tract, but the continuation is attributable 
to bona fide litigation of the validity of 
the agreement, a real and substantial 
controversy. All of such damage flows 
directly, without supervening cause, from 
the original injury, the unlawful restraint 
imposed before repudiation of the agree- 
ment for its anti-trust character.” 


Affirmed. 


——————— 
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In the United States Court of Appeals for the Ninth Circuit. No. 13,373. Dated 


December 29, 1953. 


Appeal from the United States District Court for the Southern District of California, 


Central Division. 


Sherman Antitrust Act 


Primary Jurisdiction of Administrative Agency—Collateral Attack.—The dismissal of an 


companies unlawfully 


refused to transport its gas and entered into a contract whereby a minimum of 91 per cent 


covery was Sought. The cases do not support 
the contention, for it was expressly stated that 
the parties were not in pari delicto in that the 
Plaintiff acted under duress or economic com- 
pulsion. There was neither duress nor com- 
pulsion in the execution of the contract of 
pee 1, 1931 between the parties to the instant 
suit. 

In Connecticut Importing Co. v. Frankfort 
Distilleries, Inc., 2 Cir., 101 F, 2a 79, recovery 
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was allowed to a plaintiff who together with a 
distiller and other distributors had been party 
to an illegal price-fixing agreement. The plain- 
tiff failed to conform to the fixed price and was 
refused further goods. The conspiracy among 
the other defendants, however, was continued 
and recovery-was based on their acts after the 
plaintiff ceased to be a party to the agreement. 
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Interstate Natural Gas Co. v. Southern California Gas Co. 
transport any of the producer’s gas and on the ground that the producer’s cause of action, 
in effect, constituted a collateral attack upon an order of the Commission authorizing the 
operation of the pipeline under the terms of the above contract. The contention that 
the Commission was without jurisdiction because rates were not filed with it was rejected 
because the filing of rates was not necessary to invest the Commission with jurisdiction. 
The court refused to order the trial court to hold the action in abeyance until the producer 
exhausted its administrative remedies. 


See Combinations and Conspiracies, Vol. 1, J 2039.40; Private Enforcement and Pro- 
cedure, Vol. 2, J 9007.60. 


For the appellant: Guthrie, Darling and Shattuck, and Milo V. Olson, Los Angeles, Cal. 
For the appellees: T. J. Reynolds and L. T. Rice, Los Angeles, Cal., for Southern 
California Gas Co.; Milford Springer, Los Angeles, Cal., for Southern Counties Gas Co.; 
Pillsbury, Madison and Sutro, Turner H. McBaine, Thomas E. Haven, and Byron E. 
Kabot, San Francisco, Cal, for Southern California Gas Co. and Southern Counties 


Gas Co. 


Affirming a judgment of the U. S. District Court, Southern District of California, 


Central Division, 1952 Trade Cases {| 67,249. 


Before STEPHENS, Orr and Popr, Circuit Judges. 


[Allegations of Complaint] 


Orr, Circuit Judge [In full text]: Appel- 
lant sued for damages in the District Court 
alleging a refusal by appellees to transport 
through its pipeline system natural gas 
belonging to appellant in violation of the 
Leasing Act, 30 U. S. C. A. § 185, the Nat- 
ural Gas Act,.15 U. S..C..A. $717, and the 
Sherman Antitrust Act, 15 U.S. C. A. §§1 
and 2. 

Appellees, pursuant to Rule 12 (b) of the 
Federal Rules of Civil Procedure, 28 U. S. 
C. A., moved for dismissal of the action on 
the ground that, (1) the complaint failed 
to state a claim upon which relief could 
be granted, (2) because the court lacked 
jurisdiction over the subject matter of the 
action, and, (3) that there was a failure to 
join indispensable parties. The trial court 
granted the motion to dismiss on the ground 
that primary jurisdiction was in the Federal 
Power Commission and that appellant had 
failed to exhaust its administrative reme- 
dies. Appellant filed an amended complaint 
which was also dismissed on the same 
ground. The pertinent allegations of the 
amended complaint are as follows: 


Appellees own and operate a natural gas 
pipeline system constructed upon rights-of- 
way across government land under permits 
granted by the Secretary of Interior pur- 
suant to provisions of the Leasing Act, 
30 U. S. C. A. § 185; that said Act required 
appellees to operate its pipeline as a com- 
mon carrier and appellees agreed in writing 
with the Secretary of Interior that its pipe- 
line would be so operated; that appellees 
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as a common carrier of natural gas were 
required to file rates with the Federal 
Power Commission and to transport gas for 
all shippers of natural gas at reasonable 
and nondiscriminatory rates; that from 
October 18, 1949, until October 25, 1950, 
appellant had natural gas which it desired 
to ship and sell in interstate commerce; 
that despite oral and written demands upon 
appellees to file such rates, appellees refused 
to do so, and, with the exception of E] Paso 
Natural Gas Company, have at no time com- 
plied with the law. Further, it is alleged, 
that appellees justify their refusal to carry 
appellant’s gas because of the provisions of 
a contract whereby Southerri Counties Gas 
Company and Southern California Gas Com- 
pany obligated themselves to purchase from 
El Paso Natural Gas Company 91% of the 
pipeline capacity; that said contract was 
entered into for the purpose of monopolizing 
and restraining trade in violation of the 
Sherman Antitrust Act; that as a result 
of the alleged unlawful agreement and the 
refusal to transport appellant’s gas, appel- 
lant was prevented from selling gas in inter- 
state commerce and damaged in a substantial 
sum; and it is alleged, that it would be a 
futile and useless act for appellant to at- 
tempt to invoke the aid of the Federal 
Power Commission because the failure to 
file a rate deprived the Commission of juris- 
diction; that appellant made numerous “per- 
sonal oral requests” of the Commission to 
require appellees to file rates as a common 
carrier, but was informed by officers of the 
Commission that it had no authority to 
require appellees to do so. It is also alleged 
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that in another matter relating to the issu- 
ance of a certificate of convenience and 
necessity to E] Paso Natural Gas Company 
and other pipeline companies, appellant filed 
a petition in intervention requesting that as 
a condition to the issuance of the certificate 
the pipeline companies be required to file 
with the Commission a common carrier 
tariff; that the Commission refused to im- 
pose such a condition; and, in addition, it 
is alleged that appellees are estopped from 
claiming that appellant failed to exhaust its 
administrative remedies by their failure to 
do that which the law and their agreement 
with the Secretary of the Interior already 
required them to do. 


[Primary Jurisdiction] 


Assuming, without deciding, that appellees 
were required to operate their pipeline sys- 
tem as a common carrier, we are of the 
opinion that the trial court correctly held 
that appellant was required to first seek 
relief from the Federal Power Commission 
before bringing an action in the District 
Court. 

The principle of primary administrative 
jurisdiction is well established by a long 
line of cases following Texas & Pacific Ry. 
Co. v. Abilene Cotton Oil Co., 204 U. S. 426 
(1907). That doctrine has been applied 
consistently in cases arising under the Nat- 
ural Gas Act and where, as here, the acts 
complained of are alleged to violate the 
antitrust laws: Michigan Consol. Gas Co, v. 
Panhandle Eastern Pipeline Co., 6 Cir. 1949, 
173 F. 2d 784; Keogh v, Chicago & N. W. 
Ry. Co., 260 U. S. 156 (1922); Terminal 
Warehouse v. Penn. R. Co.,:.297_U...S,. 500 
(1936). Appellant concedes that it would 
be necessary to first resort to the Commis- 
sion before bringing an action in the District 
Court if a rate had been filed but argued 
that in the instant case there was no ad- 
ministrative question for the commission to 
determine because appellees refused to file 
a rate for the transportation of gas through 
their pipelines. To this contention we have 
two answers. 


[Rates on File] 


First, we think that appellees did in fact 
have the required schedule of rates on file 
with the Commission. A motion to dismiss 
pursuant to Rule 12 (b) of the Federal 
Rules of Civil Procedure, 28 U. S. C. A. 
admits all well pleaded facts, but does not 
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admit facts which the court will judicially 
notice as not being true nor facts which are 
revealed to be unfounded by documents in- 
cluded in the pleadings or introduced in 
support of the motion. Nev.-Cal. Electrical 
Securities Co. v. Imperial Irr. District, OF Olt 
1936, 85 F. 2d 886, cert. denied 300 U. S. 
662; Cohen v. United States, 8 Cir. 1942, 129 
F. 2d 733; Boice v. Boice, D. C. N. J. 1943, 
48 F. Supp. 183, aff'd. 135 F. 2d 919._ The 
amended complaint refers to the contract 
which appellees made for the carrying of 
gas through their pipeline. Certified copies 
of the contracts on file with the Commission 
were introduced in support of the motion 
to dismiss. These contracts, having the 
approval of the Commission, disclose the 
rates and terms upon which transportation 
of gas through appellee’s pipeline is made. 
We think the approval of the terms of the 
contract by the Commission placed appellees 
in compliance with the requirements of 
Section 4 of the Natural Gas Acti Seats; 
CotAt'$'727e-(e): cP his!, is especially so in 
view of the fact that 91% of the capacity of 
the pipeline was to be utilized under the 
contract provisions. The statute does not 
exact that the “schedules showing all rates” 
shall be in any particular form but expressly 
states that it shall be in such form as the 
Commission may designate. In consideting 
whether a natural gas company with but 
two large contracts had a schedule of rates 
on file, the Court of Appeals for the Eighth 
Circuit held that the company’s contracts 
with its customers on file with the Commis- 
sion were schedules within the meaning of 
the Natural Gas Act. Mississippi River Fuel 
Co. v. Federal Power Commission, 8 Cir. 1941, 
121 F, 2d 159, 


Finding as we do that a rate was on file 
with the Commission, if appellant thought 
it unfair, unreasonable, discriminatory or 
otherwise unlawful, it should have first 
complained to the Commission. United 
States Navigation Co. v. Cunard SenS COM 
284 U. S. 474 (1932): Far East Conference 
v. United States [1952 Trave Casrs { 67,241], 
342 U. S. 570 (1952). Whether or not 
appellant can recover damages depends 
upon the solution of important issues of 
fact whose determination is by statute com- 
mitted to an administrative body. As noted 
in the trial court’s well-considered opinion 
[1952 TrapE Cases 7 67,249], 102 F, Supp. 
685, it is for the Commission and not for 
the Court to determine whether public con- 
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venience and necessity required appellees to 
transport any of appellant’s gas; if so, how 
much and at what rates; and what facilities 
or services should be abandoned to accom- 
modate appellant. Courts will not grant 
relief until the administrative body has had 
an opportunity to pass upon the practice 
complained of. Texas & Pacific Ry, Co. v. 
Abilene Cotton Oil Co., 204 U. S. 426 (1907); 
Midland Valley R. Co. v. Barkley, 276 U. S. 
482 (1928). 


[FPC Jurisdiction Without Filing of Rates] 


Second, the filing of a schedule of rates 
was not necessary to invest the Commission 
with jurisdiction over the subject matter of 
the controversy. A natural gas company 
cannot avoid the primary jurisdiction of the 
Commission by the simple expedient of 
refusing to file the schedule of rates re- 
quired by Section 4 of the Natural Gas Act, 
iDmWiS, (ChAnt/l7cu(e). 1elfitheresbe ca 
failure to file a rate, the Commission, as 
in the case of other violations of the Act, is 
fully empowered by §§$717m (a), 717d (a), 
and 717s, 15 U. S. C. A., to afford relief 
upon its own motion or upon complaint. 
The same arguments advanced here by 
appellant were made and rejected by the 
Supreme Court in United States Navigation 
Co. v. Cunard S. S. Co., 284 U. S. 474, 486 
(1932). It was there held that a failure to 
file contracts between shippers in accord 
with §15 of the Shipping Act did not de- 
prive the Shipping Board of primary juris- 
diction. The logic of that opinion was 
reaffirmed in Far East Conf. v. Umited States 
[1952 Trape Cases { 67,241], 342 U. S. 570 
(1952) and is decisive here. 

The statement in the amended complaint 
that appellant made personal and oral re- 
quests of the Commission to require ap- 
pellees to file a tariff does not allege proper 
procedure. The rules of the Commission 
require that complaints be in writing. Other 
allegations that appellant attempted to inter- 
vene in a collateral proceeding involving 
other parties are wholly irrelevant in the 
instant case. 


[Contract Approved by FPC] 


‘Appellant’s alleged cause of action based 
on the refusal of appellee to transport its 
gas is, in effect, a collateral attack upon an 


1 Pipelines have a limited capacity and the 


Natural Gas Act forbids a natural gas company 
from abandoning any part of its facilities or 
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order of the Commission. Appellant’s real 
grievance concerns the contract made by 
appellees for carrying gas through their 
pipeline. We may take judicial notice of 
records and reports of administrative bodies. 
Greeson v. Imperial Irr. Dist., 9 Cir. 1932, 
59 F. 2d 529; Fletcher v. Jones, D. C. Cir. 
1939, 105 F. 2d 58, cert. denied 308 U. S. 
555. In doing so we observe that the con- 
struction. of the pipeline here involved was 
based upon a thirty-year contract whereby 
appellees obligated themselves to carry not 
only a minimum load factor of 91% of the 
pipeline’s capacity, but for its entire use 
if necessary. In re El Paso Natural Gas Co. 
et al., 5 Federal Power Commission Reports 
115 (1946). The Commission, after a public 
hearing, issued a certificate of public con- 
venience and necessity authorizing the con- 
struction and operation of the pipeline upon 
the terms of which appellant complains. 
Appellees are bound to conform to the pro- 
visions of that contract unless relieved by 
the Commission. 15 U.S. C. A. §717c (d). 
They could not carry appellant’s gas with- 
out violating their contract and the certifi- 
cate of public convenience and necessity.’ 
The combination and conspiracy in restraint 
of trade, alleged in the amended complaint, 
is no more than criticism of appellees for 
conforming with the contract on file and 
approved by the Commission. Appellant 
cannot, by means of this suit for damages, 
indirectly annul the action taken by the 
Commission. Edward Chappell Co. v. Chesa- 
peake & O. Ry. Co., D. C. N. Y. 1952, 110 
Ee Suppi46, -afides2 Cir M1953. 2028 Head 
149; Watab Paper Company v. Northern Pace. 
Ry. Co., 8 Cir. 1946, 154 F. 2d 436. 


[Suit Not Held in Abeyance| 


We are asked, in the event we hold that 
the suit should await exhaustion of admin- 
istrative remedies, to order the trial court 
to reinstate the action and to hold it in 
abeyance until such time as appellant has 
done so. In answer we think a statement 
contained in Far East Conf. v. Umited States 
[1952 Trapve CAsEs { 67,241], 342 U. S. 570, 
577 (1952) is appropriate: 

“We believe that no purpose will here 
be served to hold the present action in 


abeyance in the District Court while the 
proceeding before the Board and subse- 


services without permission from the Commis- 
sion, .15.U. S.C. Ace$ 717i 0b) 
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plaint should now be dismissed, as was 
the complaint in Umited States Navigation 
Co. v. Cunard Steamship Co., supra.” 


Judgment affirmed. 


quent judicial review of enforcement, of 
its order are being pursued. A _ similar 
suit is easily maintained later, if appro- 
priate. Business-like procedure counsels 
that the Government’s [appellant’s] com- 
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In the Supreme Court of New Jersey. No. A39, September Term, 1953. 
October 26 and November 16, 1953. Filed December 21, 1953. 


On appeal from Superior Court, Chancery Division. 


Argued 


McGuire Act and New Jersey Fair Trade Act 


Fair Trade—Applicability of State Nonsigner Provision to Interstate Commerce— 
Effect of McGuire Act—Necessity of Reenactment of State Act.—The nonsigner provision 
of the New Jersey Fair Trade Act is applicable to products moving into New Jersey 
through interstate commerce by virtue of Sections 5 (a) (3) and 5 (a) (4) of the Federal 
Trade Commission Act, as amended by the federal McGuire Act. Therefore, a nonsigner 
may be compelled by an injunction issuing out of a state court to abide by price mainte- 
nance provisions in fair trade contracts between a manufacturer having interstate business 
activity and other retailers. Although the approval of the nonsigner provision did not 
come about until the enactment of the McGuire Act in 1952, which was after the enact- 
ment of the New Jersey Act, reenactment of the New Jersey Act is not necessary. Where 
a state statute is declared unconstitutional or invalid because it is in conflict with federal 
legislation, the state statute is merely unenforceable or suspended by the existence of the 
federal legislation. Repeal of the federal statute revives the state law. The contention 
that the New Jersey Act was intended solely to reach intrastate commerce was held to 
be without merit. 


See Fair Trade, Vol. 1, ¥ 3040.40, 3258.32. 


For the appellant: John W. Griggs argued the cause and Morrison, Lloyd and Griggs, 
Hackensack, N. J., Attorneys. 


For the respondent: Nicholas Conover En 
Jr., of counsel) and McCarter, English and S 


[Injunction Issued] 


The opinion of the court was delivered by 
Burne, Justice [Jn full text]: 


This is an appeal from an injunction 
ordered by the Superior Court, Chancery 
Division, against a retailer under the New 
Jersey Fair Trade Act. The plaintiff, Gen- 
eral Electric Company, a corporation of 
the State of New York, brought the action 
against the defendant, Packard Bamberger 
& Co., Inc., a New Jersey corporation, to 
restrain the latter from selling the plaintiff’s 
products at prices less than prices fixed in 
resale price maintenance contracts effected 
between the plaintiff and retail dealers in 
New Jersey subsequent to July 14, 1952. A 
preliminary injunction was granted in favor 
of the plaintiff by order of the Superior 
Court, Chancery Division, on July 17, 1953. 
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glish argued the cause (Godfrey K. Preiser, * 


tuder, Newark, N. J., Attorneys. 


The defendant’s appeal therefrom was ad- 
dressed to the Superior Court, Appellate 
Division, but prior to hearing there certifi- 
cation was allowed on our own motion. 
The pertinent facts in this case are not 
in dispute. The defendant admits, as alleged 
in the complaint, that it is a corporation 
of New Jersey engaged in the sale, at retail, 
of electrical appliances at Hackensack, New 
Jersey, and that the plaintiff, a New York 
corporation manufactures electrical appli- 
ances and distributes them to retail deal- 
ers throughout the country, and throughout 
the State of New Jersey. The complaint 
charged that the plaintiff since July 14, 
1952, had entered into “Fair Trade Agree- 
ments,” i. e., resale price maintenance con- 
tracts, with retail dealers in New Jersey 
stipulating minimum resale prices for prod- 
ucts of the plaintiff's manufacture, and on 
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December 10, 1952 and February 20, 1953, 
had notified the defendant of the details 
thereof in writing. The defendant in its 
answer admitted that it had received the 
notifications referred to and admitted the 
contents thereof as stated in the exhibits 
attached to the complaint. In its brief on 
this appeal, the defendant admits that its 
policy is to sell merchandise at minimum 
prices, that it had no contract with the 
plaintiff although it had notice that the 
plaintiff had price fixing contracts with 
other retailers, and that it had sold the 
plaintiff's products at less than plaintiff’s 
minimum prices. These admissions, for the 
purpose of this appeal, substantially summa- 
rize the facts set forth in the affidavits sub- 
mitted to the trial court by both parties 
on the plaintifi’s application for the order 
granting the interlocutory injunction, which 
is the order appealed in this cause. 

As hereinbefore stated, the plaintiff insti- 
tuted this action against the defendant in 
the Superior Court, Chancery Division, to 
obtain the remedy of injunctive relief to 
protect or enforce its resale price mainte- 
nance agreements, and the defendant ap- 


peals from the order granting interlocutory 


restraint in favor of the plaintiff. 


[Nonsigner—Interstate C ommerce] 


The question involved on this appeal is 
whether a nonparticipating retailer may be 
compelled by an injunction issuing out of a 
state court to abide by resale price mainte- 
nance provisions established in contracts 
between the manufacturer having interstate 
business activity and other retailers, or in 
other words whether a “nonsigner” is pro- 
tected from the enforcement of resale price 
maintenance agreements by the Congres- 
sional power to regulate interstate com- 
merce. under U. S. Const. Art. 1, sec. 8: 

The plaintiff admitted on this appeal that 
the products with which the present con- 
troversy is concerned moved and presently 
move through interstate commerce. The facts 
in the case support this admission and con- 
sequently the necessity arises for consider- 
ation of the interstate commerce aspects of 
the appeal. Cf. Hoffman-La Roche, Inc. v. 
Weissbard [1953 TFRapE Cases { 67 449], il 
N. J. 541, 548-550 (1953). 


[Nonsigner Provision Applicable] 


The matters for decision here reduce 
themselves to one question of general pub- 
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lic importance, namely: Is the nonsigner 
provision of the Fair Trade Act of New 
Jersey, R. S. 56:4-3, et seq., as amended by 
L. 1938, c. 165, applicable to products 
moving into New Jersey through interstate 
commerce by virtue of the McGuire Act, 
P. L. 542, 82nd Congress, 2nd Session, 
c. 745 (July 14, 1952)? We are of the 
opinion that it is. 


[Price Contracts—Common Law] 


Resale price maintenance, in principle and 
practical application, has long been a sub- 
ject of dispute, the intricacies of which are 
not presented for dissection on this appeal. 
A few precedents must be considered how- 
ever, in order to reach the point of decision 
in this case. 


It is settled in New Jersey that contracts 
for price maintenance between manufac- 
turers, wholesalers and retailers constituted 
unlawful restraint of trade at.common law. 
Hoffman-La Roche, Inc. v. Weissbard, supra, 
(11 N. J. at p..547); Pazen v. Silver Rod 
Stores, Inc., 130 N. J. E. 407, 411-413: 
(E &-A 1941). The same philosophy was 
expressed in Dr. Miles Med. Co. v. John D. 
Park & Sons Co. 220 U:‘S}.373, 55: L.. ed: 
502 (1911). The U. S. Supreme Court in 
the: Dr. Miles case, supra, held that the 
manufacturer. may not, in the absence of 
contract or statutory right, even though 
the restriction be known to purchasers, fix 
prices for future sales. Mr. Justice Hughes 
in the Dr. Miles case, supra, stated that the 
eatlier doctrine of the common law with 
respect to contracts in restraint of trade 
“has been substantially modified in adap- 
tation to modern conditions” (55 L. ed. 
at p. 518) and a restraint may be upheld 
if found: reasonable both with respect to 
the public and to the parties. -However the 
principles of the common law have not 
been fully abolished and remain applicable 
under some circumstances. See Paéen uv. 
Silver Rod Stores, Inc., supra. 


[Early Statute] 


The common law rule was modified by 
statute in New Jersey by the enactment of 
TE 1913,0c: 210, p.43/77> (eftectiver April T 
1913), which prohibited persons and firms 
dealing therein from ‘depreciating the 
value” of trade-marked products “in the 
public mind” and from discriminating against 
the same, inter alia, “by price inducement.” 
This 1913 statute was held to have set up 
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“a new standard of business morals” in 
derogation of the common law. See Jnger- 
soll v. Goldstein, 84 N. J. E. 445 (Chancery, 
1915). The statute was amended by L. 1915, 
c. 376 and by L. 1916, c. 107; as so amended 
it was carried over into the Revised Stat- 
utes in 1937, as R. S. 56:4-1, 2. The former 
Court of Chancery upheld these acts as not 
imposing unreasonable restraints on inter- 
state commerce in Ingersoll & Bro. v, Hahne 
& Co., 88 N. J. E. 222 (Chancery, 1917); 
Id., 89 N. J. E. 332 (Chancery 1918). The 
rationale of these decisions was that the 
1913 Act and its amendments were enacted 
under the police power of the State to 
protect the use of a trade name or good 
will, and were not offensive to the Sherman 
Antitrust Act (July 2, 1890, c. 647, 26 Stat. 
ZU9¢ see 15 UL SCA. secanly e7 seq.) and 
Clayton Act (October 15, 1914, c. 323, 38 
Stat. 830, see 15 U. S.C. A. sec. 12, et seq.). 


[Fair Trade Act] 


In 1935 New Jersey, as had many other 
states, enacted a “Fair Trade Act.” This 
statute, in practical effect a supplement to 
the 1913 Act, supra, although not so framed, 
was enacted as L. 1935, c. 58. It was re- 
enacted in the Revised Statutes, effective 
December 20, 1937, as R. S. 56:4-3, et seq., 
supra, and was amended by L. 1938, c. 165 
(in respects not here pertinent), and by 
L. 1940, c. 230 (in relation to purchase of 
books by designated nonprofit agencies and 
organizations, provisions inapplicable to the 
question involved on this appeal). 

There were appeals concerning the con- 
stitutionality (otherwise than as respect- 
ing interstate commerce) of the state fair 
trade acts such as the New Jersey statute, 
L. 1935, c. 58, supra. See Johnson & Johnson 
v. Weissbard, 121 N. J. E. 585, 587 (E&A 
1937); Bourjois Sales Corporation v. Dorf- 
man, 273 N. Y. 167, 7 N. E. 2d 30 (Ct. of 
Appls., N. Y., 1937). These constitutional 
questions were resolved by the U. S. Su- 
preme Court in Old Dearborn Distrib. Co. 
v. Seagram-Distillers Corp., 299 U. S. 183, 
81 L. ed. 109, 106 A. L. R, 1476 (1936) 
wherein it was held that the Fair Trade Act of 
Illinois (also enacted in 1935) constituted 
no denial of due process of law or equal 
protection of the law and was no unlawful 
delegation of power to private persons to 
control the disposition of property of others. 
The former Court of Errors and Appeals 
of New Jersey, in the Johnson & Johnson 
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case, ubi supra, and the New York Court 
of Appeals, in the Bourjois case, supra, 
declared that the Old Dearborn case, supra, 
was dispositive and expressly controlling 
on these questions. 


[Miller-Tydings Act] 


The next step in the development of the 
law relating to the enforcement of resale 
price maintenance agreements under the 
protection of state “fair trade” laws was 
taken in the form of the passage on August 
17, 1937, of the Miller-Tydings Act, amenda- 
tory of the Sherman Antitrust Act, supra, 
by the Congress of the United States. 
(August 17, 1937, c. 690, Title VIII, 50 
Stat. O75. sce fo UG. Ae cece t supra) 
This amendatory federal legislation was 
held to be applicable only to the extent of 
immunization of voluntary contracts pre- 
scribing minimum prices from the prohibi- 
tory provision of the federal “anti-trust? 
legislation. Schwegmann Bros. v. Calvert Dis- 
tillers Corporation [1950-1951 Trape Cases 
62,823], 341 U. S. 384, 95 L. ed. 1035, 19 
A. L. R. 2d, 1119 (1951). We followed the 
Schwegmann Bros. case, supra, in Hoffman- 
LaRoche Inc. v. Weissbard, supra, [1953 
TRADE Cases { 67,449] (11 N. J. 541) where- 
in Mr. Justice Heher, speaking for this 
Court, stated (p. 547): 


“The Miller-Tydings Act grants but a 
limited immunity from the mandate of 
the Sherman Act against price restraints. 
It immunizes purely voluntary contracts 
or agreements prescribing minimum re- 
sale prices for the specified trademarked 
or branded commodities in interstate 
commerce. But, unlike the State Fair 
Trade Law, this act does not have a 
nonsigner clause; and minimum price- 
fixing contracts are still unenforceable 
against noncontracting retailers in the 
field of interstate commerce. The con- 
sensual element is fundamental in the 
statutory immunity. ‘When state regu- 
lation provided for resale price mainte- 
nance by both those who contracted and 
those who did not, and the federal regu- 
lation was relaxed only as respects “con- 
tracts or agreements,” the inference js 
Strong that Congress left the non- 
contracting group to be governed by 
preexisting law.’ Schwegmann Bros. ». 
Calvert Distillers Corporation... .” 


and (p. 550): 


“2x oate Sherman Act, as thus amended, 
forbids coercive conformance to the mini-_ 
mum price schedule by the noncontract- 
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ing retailers. The Sherman Act ‘left no 
area of its constitutional power unoccu- 
pied; it exercised all the power it pos- 
sessed’.” 


In the Hoffman-LaRoche, Inc., case, supra, 
and the companion case of Johnson & John- 
son v. Charmley Drug Co. [1953 TRADE CASES 
7 67,448], 11 N. J. 526, 540 (1953), we 
reached similar conclusions and held ‘The 
Supremacy Clause of the Federal Consti- 
tution governs here.” (U. S. Const., Art. 
VI, par. 2). In these two cases and in our 
comparable decision in Johnson & Johnson 
v. Weissbard [1953 Trape Cases § 67,450], 
11 N. J. 552 (1953) we held that we were 
not called upon to assess the plaintiff’s 
rights under the McGuire Act, supra, which 
had been adopted after the appeals in the 
said three cases were taken. 


[Effect of McGuire Act] 


We are now called upon expressly to 
determine the effect of the McGuire Act, 
supra, in relation to the “nonsigner” pro- 
vision of the Fair Trade Act of New Jersey. 


The McGuire Act, supra, (P. L. 542, 
supra, approved July 14, 1952) insofar as 
the provisions are necessarily pertinent to 
the present matter, amended Section 5 (a) 
of the Federal Trade Commission Act (see 
15° U. S:°G. A. sec: 45) to include the 
following provisions: 


“(3) Nothing contained in this Act or in 
any of the Antitrust Acts shall render 
unlawful the exercise or the enforcement 
of any right or right of action created 
by any statute, law, or public policy now 
or hereafter in effect in any State, Terri- 
tory, or the District of Columbia, which 
in substance provides that willfully and 
knowingly advertising, offering for sale, 
or selling any commodity at less than the 
price or prices prescribed in such con- 
tracts or agreements whether the person 
so advertising, offering for sale, or sell- 
ing is or is not a party to such a contract 
or agreement, is unfair competition and 
is actionable at the suit of any person 
damaged thereby. 

“(4) Neither the making of contracts or 
agreements as described in paragraph (2) 
of this subsection, nor the exercise or 
enforcement of any right or right of ac- 
tion as described in paragraph (3) of 
this subsection shall constitute an unlaw- 
ful burden or restraint upon, or interfer- 
ence with, commerce.” 


The proponents of the McGuire Bill 
(H. R. 5767) urged its adoption as “recog- 
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nition by the Federal Government of Stat- 
utes which legislatures of various states 
have already enacted into law.” See U. S. 
Code, Congressional and Administrative 
News, Aug. 20, 1952, p. 4152. The Federal 
Trade Commission and the Justice Depart- 
ment opposed its adoption, the former re- 
porting that ‘““The New principle introduced 
by this bill is that the Congress shall spe- 
cifically approve the so-called nonsigner 
clause.” Ibid. p. 4140. These expressions, 
while resort thereto is unnecessary as a 
basis for our judgment, bear out the 
specific language of the McGuire Act as 
adopted, supra, namely approbation of the 
“statute, law, or public policy mow or here- 
after in effect in any State...” (italics 
supplied). In addition, the purpose is spe- 
cifically stated in the McGuire Act. The 
preamble thereof states the purpose is to 
protect the rights of the states to enact 
“fair trade’ acts as regulations of their 
internal policy, and the “. .. further pur- 
pose to permit such statutes, laws 
and public policies to apply to commodi- 
ties, contracts, agreements, and activities in 
or affecting interstate or foreign commerce.” 
Compare Price Practices and Price Policies, 
Backman (1953), Chapter 14, pp. 418, et 
seg.; 1952 Annual Survey of American Law 
(1952), “Trade Regulation,” pp. 281 et seq. 


The defendant contends that by its plain 
terminology the New Jersey Fair Trade 
Act is intended solely to reach intrastate 
commerce. Such a contention is without 
merit. The applicable decisions of the 
courts of this state, see Johnson & Johnson 
v. Weissbard, ubi supra [1953 TRapE CASES 
1 67,450] (11 N. J. 552, at p. 554) and cases 
there collated, clearly show that the lan- 
guage used by the Legislature in the 1935 
Act was intended to apply to all sales 
made in New Jersey, whether in the course 
of interstate or intrastate commerce. The 
preclusion against enforcement of the New 
Jersey Fair Trade Act against interstate 
commerce was brought about by the ju- 
dicial decisions finding the Congressional 
purpose either to withhold consent to, or 
to suspend the exercise of, the state’s police 
power. Cf. B. R. Waldron, &c., Inc. v. Milk 
Control Board, 131 N. J. L. 267, 272 (Sup. 
Ct. 1944), aff'd 131 N. J. L. 388 (E & A 
1944). The state has been held consti- 
tutionally authorized to fix prices for the 
protection of the public interest, although 
the state rule yields to the extent that it 
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is in conflict with a federal law. Helena 
Rubenstein, Inc. v. Charline’s Cut Rate, Inc. 
[1944-1945 TRapE Cases § 57,232], 135 N. J.E. 
145, 149 (E & A 1944), 


[Reenactment Not Necessary| 


The foregoing authorities do not reach 
the present question, namely, whether a 
State statute in order to have effect must 
be reenacted after the relaxation of the 
Federal restriction against its operation 
with respect to interstate commerce. Under 
the circumstances of the state and federal 
legislation involved herein we are of the 
opinion that reenactment of the state stat- 
ute is not necessary. 


There is respectable authority for this 
determination. It is stated that 


“Where a State statute is declared uncon- 
stitutional or invalid because it is in con- 
flict with federal legislation, the state 
statute is in effect merely unenforceable 
or suspended by the existence of the 
federal legislation.” I Sutherland Statutory 
Construction (3rd Ed., Horack, 1943), sec. 
2027, p. 501; Field, The Effect of an Un- 
constitutional Statute (1935), p. 286, et seq. 


Consequently, continues Sutherland’s work, 
“the repeal of the federal statute reinstates 
or revives the state law without an express 
re-enactment by the state legislature” and 
the same holds true where by express 
enactment Congress removes an obstacle to 
the operation of state legislation. I Suther- 
land Statutory Construction, ubi supra, PD. 
501-502. This principle of course does not 
apply where the state statute is independ- 
ently violative of the state and federal 
constitutions. Ibid. Cf. 11 Am, Jur., Consti- 
tutional Law, sec. 151, p. 833; Rottschaefer 
on Constitutional Law (1939), secs. 151-152, 
pp. 286-290; I Willoughby on the Consti- 
tution of the United States (2nd Ed. 1929), 
sec. /, p. 11; sec. 74, p. 125; II Id., sec. 579, 
pp. 964-966. 


The U. S. Supreme Court has often ex- 
pressed itself on the interpretation and ef- 
fect of the “supremacy clause” of the U. S. 
Constitution (Art. VI, par. 2, supra). Where 
state powers and federal powers are dis- 
tinct no doubts arise, yet “like the inter- 
vening colors between white and black” 
these powers may “approach so nearly as 
to perplex the understanding, as colors per- 
plex the vision in marking the distinction 
between them.” Re. Rahrer (Wilkerson v. 
Rahrer), 140 U. S. 545, 35 L. ed. 572, 575 
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(1891). In the Rahrer case, supra, there 
was involved a state restriction, against the 
sale of liquor, and a subsequent enabling 
act passed by Congress. The U. S. Su- 
preme Court held (35 L. ed. at p. 578) 


“This is not the case of a law enacted 
in the unauthorized exercise of a power 
exclusively confided to Congress, but of 
a law which it was competent for the 
State to pass, but which could not oper- 
ate upon articles occupying a certain situ- 
ation until the passage of the Act of 
Congress. That Act in terms removed 
the obstacle, and we perceive no adequate 
ground for adjudging that a re-enactment 
of the state law was required before it 
could have the effect upon imported which 
it had always had upon domestic prop- 
erty.” (Italics supplied). Cf. Butler v. 
Goreley, 146 U. S. 303, 36 L. ed. 981 
(1892), 


The underlying philosophy of the Rahrer 
case, Supra, was reiterated in Southern Pa- 
cific Co. v. Arigona, 325 U. S. 761, 89 L. ed. 
1915 (1945), in which it was further stated 
that “Congress has undoubted power to 
redefine the distribution of power over 
interstate commerce” and “may either per- 
mit the states to regulate the commerce in 
a manner which would otherwise not be 
permissible” or “exclude state regulation 
even of matters of peculiarly local concern 
which nevertheless affect interstate com- 
merce” (89 Led. at p., 1925). 


Further clarification of these principles 
was expressed in Freeman v. Hewit, 329 
U. S. 249, 91 L. ed. 265, 272 (1946). The 
U. S. Supreme Court in the Freeman case, 
supra, drew a distinction between direct 
taxes on interstate commerce and_ local 
police regulations, insofar as constitution- 
ality of a state enactment is concerned, 
holding that “in the necessary accommo- 
dation between local needs and the over- 
riding requirement of freedom for the national 
commerce, the incidence of a particular 
type of State action may throw the balance 
in support of the local need because inter- 
ference with the national interest is remote 
or unsubstantial” in comparison with the 
vital local problem, Compare Joseph v. Car- 
ter, & Weekes S.€oe 330, U.S 422, 91 
L, ed. 993 (1947). The law under the com- 
merce clause of the U. S. Constitution has 
been “fashioned by the court,” i. e, the 
U. S. Supreme Court, to reconcile com- 
peting demands of the state and federal 
governments. Richfield Oil Corp. v. State 
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Board of Equalization, 329 U. S. 69, 91 L. ed. 
80, 89 (1946). In obedience to this philoso- 
phy state regulations which do not impose 
discrimination against interstate commerce 
or specify the mode in which it shall be 
conducted but forbid discrimination have 
been upheld. See Bob-Lo Excursion Co. v. 
Michigan, 333 U. S. 28, 92 L. ed. 455, 464 
(1948). 


The principles laid down in the Rahrer 
case, seem to be in accord with the more 
recent decisions of the U. S. Supreme Court 
insofar as the philosophy of the law de- 
clared in the field of interstate commerce 
is concerned. Although the power of the 
Congress of the United States over inter- 
state commerce may be exclusive as to a 
direct statutory regulation of interstate 
commerce as such, the states are author- 
ized, under the pertinent decisions of the 
U. S. Supreme Court hereinbefore dis- 
cussed, namely Ke. Rahrer, supra; Butler v. 
Goreley, supra; Southern Pacific Co. v. Ari- 
zona, supra; Freeman v. Hewitt, supra; Joseph 
v. Carter & Weekes S. Co., supra; Richfield 
Oil Corp. v. State Board of Equalization, 
supra; and Bob-Lo Excursion Co. v. Michi- 
gan, supra; to enact regulations which affect 
all business done in the state, some of 
which regulations if reasonable are held to 
be inoperative (but not void) until Con- 
gress signifies its consent to the application 
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thereof to interstate commerce. Views 
comparable to the views of this court as 
expressed in this opinion have been stated 
in Schwegmann Bros. Giant Super Markets v. 
El Lilly & Co. {1953 TrabE Cases { 67,516], 
205 F. 2d, 788 (C. A. 5th, 1953), cert. den. 
Mie Se. 984s ed. (Adv. Ops.)ro/ (lL oa0))s 
Reh, den. — U. S. —, 22 L. W. 3144 (1953). 
Cf. Raxor Corp. v. Goody [1953 TRADE CASES 
J 67,462], 121 N. Y. S. 2d 882, 887 (N. Y. 
Sup. Ct. 1953); Sunbeam Corp. v. MacMillan 
[1953 Trape Cases § 67,451], 110 F. Supp. 
836,842) (USS. -Dist.- Ct.) D. Md.,, 1953). 


[Georgia Decision] 


In a recent decision in Grayson-Robinson 
Stores v. Oneida, Limited [1953 TrapE CasES 
J 67,442], 209 Ga. 613, 75 S. E. 2d, 161 (Ga. 
Sup. Ct. 1953), cert. den. — U. S. —, 98 
L. ed. (Adv. Ops.) 42 (1953), the Georgia 
Supreme Court expressed the conclusion 
that no life was given to the Georgia Fair 
Trade Act by the McGuire Act, supra, nor 
by the Miller-Tydings Amendment to the 
Sherman Antitrust Act, supra. Our con- 
clusions as hereinbefore expressed are other- 
wise. Compare Lionel Corp. v. Grayson 
Robinson Stores [1953 Trape Cases { 67,529], 
27 N. J. Super. 54 (Chancery Div. 1953). 

For the reasons expressed the judgment 
of the Superior Court, Chancery Division, 
is affirmed. 


[] 67,644] Sunbeam Corporation v. Windsor-Fifth Avenue, Inc., a New York cor- 
poration, and Windsor-Fifth Avenue, Inc., a New Jersey corporation. 


In the Supreme Court of New Jersey. 
Filed December 21, 1953. 


October 26, 1953. 


No. A37, September Term, 1953. Argued 


On appeal from Superior Court, Chancery Division. 


New Jersey Fair Trade Act 


Fair Trade—Sales Not Affected by Established Price—Close Out Sales—Restrictions 
on Close Out Sales in Contract—Applicability to Nonsigner—Power of Court to Impose 
Restrictions.—Although an interlocutory order which requires a nonsigner, with respect to 
a close out sale, (1) to resell the fair trade products to the manufacturer at the original 
invoice prices, (2) to conclude the close out sale within 60 days, and (3) to permit the 
manufacturer to enter the nonsigner’s premises and make inspections of invoices and 
inventories, cannot be held valid under the provisions of the New Jersey Fair Trade Act, 
the order can be held valid under the jurisdiction of an equity court to grant appropriate 
relief in a fair trade enforcement action. The legislative intent was to permit close out 
sales by nonsigners in the ordinary course of business without a preliminary offer to 
resell to the manufacturer; however, such a condition is reasonable where the nonsigner 
seeking to invoke the close out clause of the Act does so not in the ordinary course of 
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business but in an effort to continue the 
court. 


See Fair Trade, Vol. 1, {| 3222, 3366.32. 
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practices for which it has been brought into 
The restrictions placed on close out sales were held reasonable. 


For the appellants: Edward O’Mara, Jersey City, N. J., argued the cause, and Murray 


G. Simon, Newark, N. J., Attorney. 


For the respondent: 


Thomas J. Brogan, Jersey City, N. J., argued the cause (Herman 


T. Van Mell of the Illinois Bar and George M. Chapman of the New York Bar, of 


counsel). 


[Injunction Against N onsigner | 


The opinion of the court was delivered 
by Burne, Justice [Jn full text]: 


This appeal brings before us for review 
an order for an interlocutory injunction 
entered in favor of the plaintiff, Sunbeam 
Corporation (hereinafter called Sunbeam) 
against the defendants, Windsor-Fifth Ave- 
nue, Inc. a New York corporation and 
Windsor-Fifth Avenue, Inc., a New Jersey 
corporation (hereinafter collectively re- 
ferred to as the defendants), on May 8, 1953 
in the Superior Court, Chancery Division, 
in an action brought by Sunbeam against 
the defendants for enforcement of rights 
under resale price maintenance agreements 
(to which the defendants were not parties) 
made by Sunbeam under the Fair Trade 
Act of New Jersey (R. S. 56:4-3, et seq., 
as amended). The defendants’ appeal was 
addressed to the Superior Court, Appellate 
Division, and prior to hearing there was 
certified on our own motion. 


The pleadings in this cause show with- 
out dispute that the plaintiff Sunbeam is an 
Illinois Corporation having its principal 
office and place of business in Chicago, IIli- 
nois and that the defendants (both having 
the same corporate name) are corporaions, 
one a New York corporation authorized 
to do business in New Jersey, and the other 
a New Jersey corporation. The pleadings 
also show without dispute that the defend- 
ants maintain and operate stores in the 
municipalities of Harrison, Wallington, 
Maywood, Camden, Asbury Park, Union 
City, Elizabeth and Fords, all in the State 
of New Jersey, in which the defendants are 
engaged in the business of selling at retail 
clectrical appliances (or many types) in- 
cluding items manufactured by Sunbeam 
and bearing Sunbeam’s name and trade- 
marks. 


The controversy exhibited by the allega- 
tions, of the complaint and the denials and 
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defenses contained in the answer demon- 
strate that there are involved disputed 
issues of fact and law remaining to be 
determined at the final hearing of this 
cause. It suffices to state that the plain- 
tiff's suit is premised upon its resale price 
maintenance agreements with New Jersey 
retailers and distributors and seeks the 
remedies of injunction and accounting to 
such extent as Sunbeam may be entitled 
thereto under the Fair Trade Act of New 
Jersey, R. S. 56:4-3, et seq., as amended, 
supra, the Miller-Tydings Act (see 15 U. S. 
C. A. 1) and the McGuire Act CRE S42 
82nd Congress, 2nd Session, c. 745, July 14, 
1952). No question is asserted on this 
appeal concerning the constitutionality of 
these enactments, or any of them, nor con- 
cerning the operative effect of the New 
Jersey Fair Trade Act in relation to inter- 
State commerce. See General Electric Com- 
pany v. Packard Bamberger & Co., Inc. 
[1954 TrapE Cases 1 67,643], — N. J. — 
(No. A39 September Term 1953) wherein 
the effect of the McGuire Act, supra, has 
been determined by us as having effected 
removal of the obstacle (of the federal 
anti-trust acts) to operation of the New 
Jersey Fair Trade Act upon interstate 
commerce. 


[Findings] 


This action was instituted by Sunbeam 
by complaint filed January 9, 1953. It was 
brought on for hearing in the Superior 
Court, Chancery Division, on the return 
of an order directing the defendants to 
show cause why interlocutory relief should 
not be granted to Sunbeam. The trial court, 
on May 8, 1953, entered an order wherein 
it was determined (on the pleadings and 
affidavits filed by the parties) that the 
defendants were “openly and wilfully offer- 
ing for sale and Selling products bearing 
plaintiff’s trademarks for less than the mini- 
mum prices established by plaintiff’s retail 
fair trade contracts, of which defendants 
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have full and ample notice,” that defendants 
would continue so to do unless restrained 
and irreparable injury would thereby ensue 
to the plaintiff. The defendants do not 
attack this portion of the order on the 
present appeal.and therefore no considera- 
tion thereof on the merits is warranted 
here. 


[The Order] 


The order of May 8, 1953, ante, as a con- 
sequence of the above recited findings 
therein set forth, ordered the defendants 
restrained, pending final determination of 
the action, “from advertising for sale, offer- 
ing for sale or selling any commodities 
bearing plaintiff's trademarks or name at 
prices less than those stipulated in plain- 
tiff’s fair trade contract now in effect with 
retailers of electrical appliances in the State 
of New Jersey or at prices less than the 
minimum resale prices set forth in plain- 
tiff’s current retail price list furnished by 
plaintiff to defendants from time to time 
while such fair trade contracts are in force 
and effect.” The defendants do not appeal 
this portion of the order. 


The questions involved in this appeal are 
addressed to portions of the order of May 
8, 1953 included (emphasis supplied for 
identification of the portions to which the 
appeal is addressed) in the following ex- 
cerpts therefrom: 


“And it is FURTHER ORDERED 
that in the event the defendants shall 
elect to close out their stock of goods 
bearing plaintiff's trade-marks for the 
purpose of discontinuing delivering any 
of such commodities, then and in such 
event the foregoing injunction shall be 
deemed modified to permit such close-out 
sale under the following terms and condi- 
tions: 

Ok OK 

“2 Defendants shall give plaintiff at 
least 10 days’ written notice (served on 
counsel for plaintiff) of the date on which 
it intends to commence such close-out sale 
to the public, and in and by such notice 
shall offer to resell to plaintiff or tts nom- 
nee or nominees their entire stock of com- 
modities bearing plaintiff's trade-marks at 
defendants’ original invoice prices, for case 
upon delivery; defendants shall further ten- 
der to plaintiff's representatives the original 
invoices establishing such invoice prices for 
examination and shall permit plaintiff to 
make photostatic copies of the same if plain- 
tiff so desires, and to examine and verify 
the inventory of merchandise in the ware- 
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houses and places of business of defendants, 
which tender of the ivoices and of the 
right to verification shall be made of the 
invoices and of the right to vertification 
shall be made contemporaneously with the 
giving of notice of defendants’ intention to 
close out their stock of plaintiff's mer- 
chandise ; 

“3. In the event that plaintiff shall fail 
to act upon such notice and to accept in 
writing any such offer of defendants, to 
repurchase or cause to be repurchased 
defendants’ entire stock of commodities 
bearing plaintiff’s trade-marks within 10 
days of its receipt of such notice, then 
and in such event * * * 

“(c) That the said close-out sale be con- 
cluded within 60 days from the date of 
commencement thereof and notice of such 
completion be filed with the Court; * * * 

“(e) That defendants shall permit the 
plaintiff or its duly authorized representa- 
tives, from time to time as may be reason- 
able, to inspect the premises of defendants 
in order to determine whether defendants 
possess any of the appliances manufactured 
by plaintiff and bearing its said trademarks. 
OK ORD 


The defendants as hereinabove noted 
appealed the order of the Superior Court, 
Chancery Division, entered May 8, 1953, to 
the Superior Court, Appellate Division, and 
certification prior to hearing there was 
allowed on our own motion. 


[Validity of Restrictions on Close 
Out Sales] 


The question involved in this appeal is 
whether the aforesaid order validly imposed 
certain restrictions on “close out” sale by 
the defendants of plaintiff's trademarked 
products, namely (1) the requirement that 
the defendants resell the property to the 
plaintiff at original invoice prices, (2) the 
limitation of 60 days placed on the “close 
out” sale, and (3) the permission accorded 
the plaintiff to enter upon the defendants’ 
premises and make inspections of invoices 
and inventories. 


[Fair Trade Act] 


The first point to be considered in rela- 
tion to the question involved is the plain- 
tiff’s contention that the defendants are not 
clothed with the protection of the so-called 
“close out” provision of the New Jersey 
Fair Trade Act, namely paragraph (2) of 
R. S. 56:4-5, as amended by L. 1938, c. 165, 
sec. 1, N. J. S. A. 56:4-5(2)(a). 
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R. S. 56:4-5, as amended by L. 1938, c. 
165, sec. 1, N. J. S. A. 56:4-5, supra, reads 
as follows: 


“(1) No contract relating to the sale 
or resale of a commodity which bears, or 
the label or content of which bears, or 
the vending equipment from which said 
commodity is sold to consumers bears, 
the trade-mark, brand, or the name of the 
producer or owner of such commodity 
and which is in fair and open competition 
with commodities of the same general 
class produced by others shall be deemed 
in violation of any law of this State by 
reason of any of the following provisions 
which may be contained in such contract: 

“(a) That the buyer will not resell such 
commodity except at the price stipulated 
by the vendor; 

“(b) That the producer or vendee of a 
commodity require upon the gale of such 
commodity to another, that such pur- 
chaser agree that he will not, in turn, re- 
sell except at the price stipulated by such 
producer or vendee. 

“(2) Such provisions in any contract 
shall be deemed to contain or imply con- 
ditions that such commodities may be 
resold without reference to such agree- 
ment in the following cases: 

“(a) In closing out the owners’ stock 
for the purpose of discontinuing deliver- 
ing any such commodity; 

“(b) When the goods are damaged or 
deteriorated in quality, and notice is given 
the public thereof; 

“(c) By any officer acting under orders 
of any court.” As amended L. 1938, c. 
LOSSepies 758 Ae 


The defendants are not participants in 
Sunbeam’s resale price maintenance agree- 
ments, and are proceeded against under the 
“nonsigner” provision of the New Jersey 
Fair Trade Act, namely, R. S. 56:4-6, as 
amended (by _L., 1938, c. 165,,sec. 2. N.. J. 
S. A. 56:4-6, which reads as follows: 


“Willfully and knowingly advertising, 
offering for sale or selling any com- 
modity at less than the price stipulated in 
any contract entered into pursuant to the 
provisions of section 56:4-5 of this Title, 
whether the person so advertising, offer- 
ing for sale or selling is or is not a party 
to such contract, is unfair competition and 
is actionable at the suit of the producer 
or distributor of such commodity or at 
the suit of any retailer selling such commodi- 
ty at not less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of section 56:4-5 of this Title, as 
amended L. 1938, c. 165, p. 376 § 2.” 
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[Contentions] 


The plaintiff urges the court to declare 
that the minimum price established in its 
“fair trade’ agreements should be more 
rigidly enforced against nonparticipants 
than upon participants. The statute is in 
derogation of common law rights of the 
defendants, see the General Electric Com- 
pany case, supra, and cases therein cited on 
this principle, and therefore must be strictly 
construed. N. J. S. A. 56:4-6, supra, makes 
no distinction between signer and nonsigner 
insofar as violation of the “fair trade” con- 
tract is concerned, and the language used 
therein, we. “at less than the price stipu- 
lated in any contract entered into pursuant 
to the provisions of’ N. J. S. A. 56:4-5, 
supra, necessarily imports no intent to dis- 
tinguish between minimum prices stipulated 
im the: contracts. Ng Se DOA ete pra 
provides for two scales of minimum prices, 
namely, (a) the fixed scale, i. e., contract 
minimum price, for ordinary business and 
(b) the statutory “scale,” i. e, minimum 
of zero, where conditions exist permitting 
sales under clause (2) of N. J. S. A. 56:4-5, 
supra, one of which conditions is (sub- 
par. a) “In closing out the owners’ stock 
for the purpose of discontinuing delivering 
any such commodity.” 


The defendants insist that “close-out” 
sales are excluded from the operation of the 
statute as to nonsigners. The language of 
the statute hereinbefore quoted and ana- 
lyzed permits the interpretation that a non- 
signer is entitled to the benefit of a clause 
of the fair trade contract made mandatory 
by law. Equitably assertion of a right un- 
der an agreement ordinarily carries with it 
the correlative responsibility to comply with 
provisions of the agreement pertinent to 
the right and, in this case, restrictive 
thereof. 


[Contract Provisions] 


The contracts in this case contain the 
following provisions of this nature: 
(Retailers’ contract): 


“2. Retailer further agrees not to sell 
any of Producer’s products at less than 
such minimum retail price for the pur- 
pose of discontinuing dealing in such 
products unless the Retailer shall first 
offer its entire stock of Producer’s prod- 
ucts to Producer at Retailer’s original 
invoice price, at least ten (10) days before 
such proposed sale. Retailer further 
agrees not to sell any of Producer’s prod- 
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ucts which are damaged or deteriorated 
in any way at less than such minimum 
resale price unless such products are first 
offered to Producer at Retailer’s original 
invoice price at least ten (10) days before 
such proposed sale, and in any event, 
unless specific notice of such damaged 
or deteriorated condition is given the 
public.” 


( Distributors’ contract): 


“3. Distributor further agrees not to 
sell any of Producer’s products at less 
than such minimum wholesale price for 
the purpose of discontinuing dealing in 
such products unless the Distributor shall 
first offer its entire stock of Producer’s 
products to Producer at Distributor’s 
original invoice price, at least ten (10) 
days before such proposed sale.” 


[Nonsigner Not Bound] 


N. J. S. A. 56:5(2)(a), supra, however, 
provides that sales thereunder may be made 
“without reference to such agreement.” 
The specific language used by the legisla- 
ture clearly expresses the legislative intent 
that no other clause in the contract may be 
resorted to in order to deprive the statutory 
clause of its full effect, at least insofar as 
nonsigners are affected thereby. While 
conceivably contractual limitations on the 
duration of a “close-out” sale and an agree- 
ment to resell to the producer might be sup- 
portable against a party who voluntarily 
asents thereto (which, however, we do not 
here decide), it seems undeniable that a 
nonsigner, having given no such voluntary 
assent, is not precluded by contract, by 
waiver or by estoppel from asserting the 
right to hold a “close-out” sale “without 
reference to such agreement.” 


We do not on this appeal determine 
whether a party to a contract containing 
the terms hereinbefore quoted would be in a 
position to maintain that he was not bound 
by those provisions. 


[Equity—A ppropriate Relief] 


This conclusion, however, does not nec- 
essarily invalidate the provisions of the or- 
der questioned on this appeal. The statute 
immunizes certain “fair trade’ contracts, 
requires the provision relating to “close 
out” sales to be incorporated therein, and 
establishes the existence of substantive 
rights of action for violation thereof. There 
is no restriction on the jurisdiction of the 
courts of this state written into the statute. 
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The injured party is not relegated to a suit 
at law for damages, nor to any special form 
of relief, but is permitted to resort to any 
applicable remedy for the prevention or 
redress of civil injury. Thus it has been 
established that resort may be had under 
the statute to the jurisdiction of equity for 
appropriate relief. See for example Schen- 
ley Products Co. v. Franklin Stores Co., 124 
N. J. E. 100 (E & A 1938). It necessarily 
follows that the full jurisdiction of the 
equity court attaches and the Superior 
Court, Chancery Division, has at least the 
same broad power over injunctive relief in 
these matters as had the former Court of 
Chancery. 


In the present matter the injunctive or- 
der initially restrains the defendants from 
selling Sunbeam’s trademarked products at 
less than the prices set in the minimum 
resale price maintenance contracts of Sun- 
beam effective in New Jersey. It is well 
settled in this state that it is within the 
power of the court exercising equity pow- 
ers, in granting to a suitor an injunction, to 
impose terms. Eg., Sternberg v. Wolff, 56 
IN, I, 12, S85 BOP CO, Ge IN IRS), ink ne 
light of this principle it was well within the 
jurisdiction of the trial court in this matter 
to impose the condition that the defendants 
should be permitted to close out their stock 
of Sunbeam appliances, i. e., that the equities 
called for limited application of N. J. S. A. 
56:4-5(2) (a), supra, whether or not the de- 
fendants were specifically entitled thereto as a 
matter of interpretation of legislative intent. 


[Danger of Evasion] 


However, the trial court was within its 
jurisdiction in considering the danger to 
Sunbeam, and the possibility of evasion of 
the initial portion of the injunction, in an 
unlimited permission for the defendants to 
resort to a close out sale. This the defend- 
ants concede in the following language of 
their brief: 

«  , A close-out, under the statute, 
must be conducted in good faith and the 
retailer should not be permitted to pro- 
tract it to the detriment of the manufac- 
turer. To ensure good faith, the court, 
in the exercise of discretion, may perhaps 
take reasonable measures to avoid undue 
extenuation of a close-out... .” 


[Restriction Upheld as Reasonable] 


The pertinent principle of equity juris- 
prudence is that the validity of restraints 
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imposed depends on whether they were “no 
more extensive than was reasonably re- 
quired to protect the interest of the party 
in favor of whom it was given and not so 
large as to interfere with the interests of 
the public.” Pen Carbon Manifold Co. v. 
Tomney, 90 N. J. E. 233, 233-233-234 (E& A 
1919). This principle has been expressed 
by the United States Supreme Court as 
follows: 


a 


it is the duty of a court of equity 
granting injunctive relief to do so upon 
conditions that will protect all—including 
the public—whose interests the injunction 
mayeairect, 1) a = ll nlandeSicels Gomi, 
United States, 306 U. S. 153, 83 L. ed. 557, 
560 (1939). 


The United States Supreme Court, applying 
this principle in Public Service Com. v. Bra- 
shear Freight Lines, 312 U. S. 621, 85 L. ed. 
1083, 1088 (1941) further states “. . . we 
have no doubt but that the court can mold 
any decree it renders so as to safeguard the 
rights of all interested parties.” Cf. 43 
C. Wee Seeanyunctionss sees! 202 p.1929'828 
Am. Jur., Injunctions, sec. 300, p. 473. In- 
junctions cannot be readily standardized, 
but must be upheld where they go no 
farther than the issues require. 

The object of a preliminary injunction is 
to prevent some threatening, irreparable 
mischief which should be averted pending 
a full and deliberate investigation of the 
case, and acts which destroy a complain- 
ant’s business, custom and profits are in 
this category and authorize the issue of a 
preliminary injunction. Evening Times, &c., 
Co. v. American, &c., Guild, 124 N. J. E. 71, 
74 (E & A 1938). The laws relating to 
unfair competition are based upon this 
underlying philosophy, and the New Jersey 
Fair Trade Act has been enforced on this 
premise. See Bristol-Myers Co. v. L. Bam- 
berger Co., 122 N. J. E. 559, 560, 562 (Chan- 
cery 1937); sathrmed! 124 9N7 ey mt 235 
(E & A 1938). 


Application of these principles of equity 
under the circumstances of this case shows 
that the 60 day limitation on close-out sales 
contained in the injunctive order under re- 
view is not unreasonable, nor was it more 
extensive than was reasonably required to 
protect Sunbeam nor so large as to inter- 
fere with the interests of the public. The 
controversy has not yet reached final hear- 
ing. Remand of the record to the Superior 


Court Decisions 
Sunbeam Corp. v. Windsor-Fifth Avenue, Inc. 


Number 284—70 
1-14-54 


Court, Chancery Division, will enable that 
court to exercise the flexible remedial power 
of that court, within its inherent general 
equity jurisdiction, if the mode of restraint 
fails or proves too drastic. Evening Times 
&c., Co. v. American, &c., Guild, supra, 
(124 N. J. E. at p. 78). 


The provision of the injunctive order 
here under review requiring offer of the 
Sunbeam products to Sunbeam at the origi- 
nal invoice price is comparable to the spe- 
cific clauses contained in Sunbeam’s New 
Jersey fair trade agreements, quoted ante, 
and also the specific statutory language 
adopted in several states. In the early “fair 
trade’ enactment of 29 states the “close 
out” provision contained such a limitation, 
but in 14 other states adopting the “close 
out” provision the limitation concerning re- 
sale to the producer or distributor was 
omitted. See The Fair Trade Acts, Weigel 
(1938), pp. 44-60, inclusive. In view of the 
rule requiring strict construction of the 
New Jersey Trade Act (hereinbefore ad- 
verted to) we have no alternative but to 
declare that the legislative intent was to 
permit “close out” sales by “nonsigners” in 
the ordinary course of business without a 
preliminary offer to resell to the producer. 
However, we consider such a condition 
reasonable where the “nonsigner’” seeking 
to invoke the “close out” clause of the 
statute does so not in the ordinary course 
of business but in an effort to continue the 
practices for which it has been brought into 
court, pending final hearing thereon. The 
condition in the present case was deemed 
reasonable by the trial court in this respect 
and was supported by affidavits. Under 
all the circumstances of the case the condi- 
tion does not appear to be arbitrary, nor so 
broad as to constitute an abuse of discre- 
tion. 


The portion of the order granting Sun- 
beam the right to inspect the premises of 
the defendants from time to time to deter- 
mine whether the defendants possess Sun- 
beam products bearing its trademarks 
relates to the 60 day “close out” period. 
It appears reasonably designed to protect 
the rights of Sunbeam and the order of the 
court. 


For the reasons expressed in this opinion 
the order of May 8, 1953 of the Superior 
Court, Chancery Division, is affirmed. 
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Lf 67,645] Sunbeam Corporation v. Windsor-Fifth Avenue, Inc., a New York cor- 
poration, and Windsor-Fifth Avenue, Inc., a New Jersey corporation. 


In the Supreme Court of New Jersey. No. A38, September T 1953 
October 26, 1983. Filed December 21, 1953, Gat rege tp acne 


On appeal from Superior Court, Chancery Division. 


Argued 


New Jersey Fair Trade Act 


Fair Trade—Enforcement of Established Price—Injunctive Relief—Scope of Discovery 
—Sources of Purchases.—In an action to enforce fair trade prices, an order requiring the 
defendants to produce all records and documents setting forth the defendants’ purchases 
and sales of the plaintiff's products, and requiring an officer of the defendants to answer 
questions pertaining to where the defendants purchased the plaintiff's fair trade products, 
was affirmed. It is no objection that the disclosure of the information sought might 
render others liable to the plaintiff for violation of its fair trade contracts or that the order 


requires the disclosure of the objecting party’s dealings with other distributors. 


See Fair Trade, Vol. 1, { 3354. 


For the appellants: Edward O’Mara, Jersey City, N. J., argued the cause (Gerald 
T. Foley, Newark, N. J., of counsel) and Murray G. Simon, Newark, N. J., Attorney. 


For the respondent: Thomas J. Brogan, Jersey City, N. J., argued the cause (Herman 
T. Van Mell of the Illinois Bar, and George M. Chapman of the New York Bar, of counsel). 


|Fair Trade Action] 


The opinion of the court was delivered 
by Burtine, Justice [In full text]: 


“This is an appeal by the defendants, 
Windsor-Fifth Avenue, Inc., a New York 
corporation authorized to do business in 
New Jersey, and Windsor-Fifth Avenue, 
Inc., a New Jersey corporation (hereinafter 
called the defendants) from an interlocutory 
order of the Superior Court, Chancery 
Division, entered on June 12, 1953 on mo- 
tion of the plaintiff, Sunbeam Corporation, 
an Illinois corporation (hereinafter called 
Sunbeam). The appeal, addressed to the 
Superior Court, Appellate Division, was 
certified on our own motion prior to hear- 
ing there. The action is a “fair trade” 
controversy wherein Sunbeam sought an 
accounting and injunctive relief. An inter- 
locutory injunction was granted therein 
against the defendants on May 8, 1953, and 
was appealed. The pertinent facts concern- 
ing the suit are expressed in our opinion 
filed in the disposition of that appeal. See 
Sunbeam Corp. v. Windsor-Fifth Avenue, 
Inc., et al. [1954 TRADE CASES { 67,644], — 
N. J. — (A37 September Term 1953). 


[Disclosure of Purchase Information 
Required] 
The motion which resulted in the order 
of June 12, 1953 here appealed was ad- 
dressed by Sunbeam (in its notice thereof) 
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to the trial court under Rules 3:34-1 and 
3:37-1 (properly referred to as Rules 3:16-31 
and 3:16-37, by amendment effective Janu- 
ary 1, 1953; now R. R. 4:24-1 and 4:27-1, 
effective September 9, 1953). The order re- 
quired the defendants to produce and to 
permit Sunbeam or its attorneys or agents 
to inspect and have copied or photographed 
all records and documents setting forth de- 
fendants’ purchases and sales of Sunbeam 
appliances from July 14, 1952 to and in- 
cluding April 27, 1953, including purchase 
invoices, sales tickets and such other docu- 
mentary evidence as may be in possession 
of the defendants, their servants, agents 
or attorneys. The order further required 
the defendants’ President, Mr. Hubert Hubsch- 
mann, to answer the following questions: 


1 ON Where ido. you yeet Sunbeam 
merchandise.” 

2...O. Do you, get. this merchandise 
from a Sunbeam distributor?” 

3. “Q. I wish to be quite specific; will 
you state to us from what Sunbeam dis- 
tributor you obtained the merchandise 
which you see at your store?” 

4. “Q. Then I repeat the question that 
you refused to answer, and substitute in- 
stead of distributor the word wholesaler. 
Will you tell us the names of the whole- 
salers?” 

5. “Q. I now ask you from what re- 
tailer did you get our merchandise?” 

6. “Q. From whom did you buy?” 
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7. “Q. Returning, Mr. Hubschmann, 
to the examination, did you state to Mr. 
Van Mell that the defendants had several 
hundred thousand dollars worth of Sun- 
beam appliances on their hands and would 
run a close out sale for ninety to a hun- 
dred and twenty days which would ruin 
Sunbeam in New Jersey?” 

8. “Q. Did you further say that Sun- 
beam couldn’t do anything about such 
an operation and that this would really 
fix Sunbeam?” 

9. “Q. Did you consult counsel as to 
what you could do about this in the way 
of a mail order business, or otherwise?” 

10. “Q. Will you give us the records 
that you have brought of purchases and 
sales?” (of Sunbeam appliances) 


Rule 3:16-31, supra, provided authority 
at the time of the order involved herein, 
on motion of Sunbeam on showing good 
cause therefor, on notice, and subject to 
the provisions of Rule 3:16-17 as amended 
January 1, 1953 (now R. R. 4:20-2) for the 
court to make that order insofar as it 
related to the production and copying of 
the papers referred to therein. Rule 3:16-37, 
supra, provided authority at the time of the 
order involved herein for the court to make 
that order, subject also to the provisions 
of Rule 3:16-17, as amended January 1, 
1953, supra, insofar as it required answers 
to questions propounded on oral examination. 


[Appealability of Order] 


The plaintiff contends that the order ap- 
pealed, in all particulars, is interlocutory 
and not appealable. Rule 4:2-2 (a) as 
amended January 1, 1953 now R. R. 2:2-3 
(a) provided that appeals might be taken 
to the Superior Court, Appellate Division, 
“when necessary to preserve and maintain 
the res or status quo pending final judgment 
and prevent irreparable injury or mischief.” 
Under the circumstances of this case the 
order relating to discovery was not appeal- 
able under Rule 4:2-2 (a) as amended, 
supra. Newark v. Division of Tax Appeals, 
Dept. of Treasury, 7 N. J. 8, 12 (1951). It 
may not be amiss, however, to deserve that 
this is a “fair trade’ case and is one of 
general public importance insofar as effectu- 
ation of relief in that field is accomplished 
by resort to the Rules for pretrial discovery. 
Since it is here on our own motion we 
have concluded to dispose of it upon the 
merits without regard to the fact that the 
appeal was not properly taken. Cf, Newark 
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v. Division of Tax Appeals, ubi supra. Com- 
pare Eilen v. Tappin’s, Inc., 14 N. J. Super. 
162, 165 (App. Div. 1951). 


[Scope of Discovery] 


The express authority as well as the 
policy of the Rules, including specifically 
Rule 3:16-17, as amended, (now R. R. 
4:20-2), supra, permits ascertainment by this 
method of the rights of the parties to the 
suit, unimpeded and unhampered despite 
accusations of prying where as here there 
exists the means of affording adequate pro- 
tection against unwarranted intrusion and 
invasion of the rights of the defendants by 
the plaintiff. Bead Chain Manufacturing Co. 
U. Smuth, VN» jie, US! 1202121 11948) Ge 
Eilen v. Tappin’s, Inc., supra; Phillips v. 
Interstate Hosiery Mills, Inc., 111 N. J. E. 
432 (Chancery 1932). 


Mere inconvenience is not the test as 
to disclosure of factors which are relevant 
and necessary to the presentation of a case. 
Cf. Caldwell-Clements, Inc. v. McGraw Hill 
Publishing Co., Inc. [1952 Trape Cases 
167,261], 12 F. R. D. 531, 17 Fed. Rules 
SetVvs 33:321,,Gase. 2t GU, *S.. Dich (CtseGmis 
N. Y., 1952). Comparable conclusions have 
been reached in antitrust actions such as 
Jack Loeks Enterprises, Inc., v. W. S. Butter- 
field Theatres, Inc., 13 F. R. D. 5, 17 Fed. 
Rules Serv. 34.13, Case 2 (U. S. Dist. Ct, 
E. D. Mich., 1952), and Burroughs v. War- 
ner Bros. Pictures, Inc. [1952 Trape CaAsEs 
1 67,339], 12 F. R. D. 491, 17 Fed. Rules 
Serv... 33.321,. Case. 1 (U.S. Dist. CtasD. 
Mass., 1952). Cf. 4 Moore’s Federal Prac- 
tice (2d ed. 1950), pp. 2449, et seg. Para- 
mount Film Distributing Corp. v. Ram, 91 
F. Supp. 778, 14 Fed. Rules Serv. 34.41, 
Case J CU2-S_DicteGt Bab) woe mien) 
and authorities therein cited hold that it is 
no objection that the granting of the motion 
requires disclosure of the objecting party’s 
dealings with other distributors. Compare 
Caplin v. United Feature Syndicate, pe Ali 
Fed. Rules Serv. 34.13, Case 1 (U. S. Dist. 
Ct. S. D. N. Y., 1948). See also Hickman 
v. Taylor, 329 U. S. 495, 509; 91 L. ed. 451, 
461 (1947). 


We see no analogy between the facts of 
this case, where disclosures might render 
others liable to civil action by Sunbeam 
for violation of its “fair trade” agreements, 
and circumstances where a party might be 
asked to disclose matters incidentally 
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affecting independent rights of others, such 
as obtained in United Parcel Service of New 
York, Inc., v. Federated Department Stores, 
Inc., 19 Fed. Rules Serv. 34.62, Case 1 (U.S. 
Dist Ct, )Delees1953) Sy Kven im the 
United Parcel Service case, supra, the fed- 
eral court allowed discovery, although it 
required the investigation to be made by 
an impartial and independent public ac- 
countant for protective purposes. 
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For the reasons expressed herein the 
order appealed from is affirmed. If the de- 
fendants in good faith believe that infor: 
mation in their records and subject to com- 
pliance with the order should be protected 
from undue disclosure their remedy is by 
way of application to the trial court for 
reasonable protective measures under R. R. 
4:20-2, supra. Cf. Bead Chain Manufacturing 
Co. v. Smith, supra. 


: [] 67,646] Z. T. Naifeh, d.b.a. Sooner Sales Company v. Ronson Art Metal Works, 
ne. 


In the United States District Court for the Western District of Oklahoma. 
5669—Civil. Filed December 9, 1953. 


No. 


Robinson-Patman Price Discrimination Act 

Price Discrimination—Furnishing of Services or Facilities—Refusal to Sell to 
Former Customer—Two Contemporaneous Purchases.—A manufacturer which refused 
to sell its products to one of its former distributors, while at the same time it sold its 
products to a competitor of that distributor, was not guilty of price or service discrimina- 
tion. Although a complete failure to deliver goods would constitute a discrimination where 
two competitive “purchasers” are involved, the distributor at the time of the alleged 
unlawful transactions was merely a past purchaser seeking to be a future purchaser. There 
must be a showing of discrimination between two contemporaneous purchasers. Under 
the former arrangement between the manufacturer and distributor, which was terminated 
by the manufacturer, the manufacturer was not obligated to sell to the distributor and the 
distributor was not obligated to buy from the manufacturer. No cause of action was stated 
since the distributor failed to establish that he was in fact a “purchaser” at the time of the 
transactions. Furthermore, the laws do not require a seller to sell to any and all persons 


wishing to buy. 


See Price Discrimination, Vol. 1, 3505.585; Private Enforcement and Procedure, 


Vol. 2, 7 9009.750. 


For the plaintiff: Foster and Bowen, Oklahoma City, Okla. 
For the defendant: Rainey, Flynn, Green and Anderson, Oklahoma City, Okla., and 


Lorentz and Stamler, Newark, N. J. 


For a prior opinion of the U. S. District Court, Western District of Oklahoma, see 


1953 Trade Cases {| 67,465. 
Opinion 
[Discrimination Action] 


Wattace, District Judge [Jn full text]: 
The plaintiff, Z. T. Naifeh, an Oklahoma 
citizen, doing business as Sooner Sales,* 
brings this action against the defendant, 
Ronson Art Metal Works, Inc., a New 
Jersey corporation,’ and charges that | the 
defendant discriminated against the plain- 
Pa violation of. litle.19, U.S.C. A. 
§ 13 (a) which provides in part: 

“Tt shall be unlawful for any person 
engaged in commerce, in the course of 


1 Herein referred to as Sooner. 

2 Herein referred to as Ronson. 

3 Title 15, U. S. C. A. section 13 (a) and (e) 
compose a part of section 2 of the Clayton Act. 


Trade Regulation Reports 


such commerce, either directly or indi- 
rectly, to discriminate in price between 
different purchasers of commodities of 
like grade and quality * * * where the 
effect of such discrimination may be 
substantially to lessen competition or 
tend to create a monopoly in any line of 
commerce * * *” 


and Title 15, U. S. C. A. $13 (e) which 
provides:* 

“Tt shall be unlawful for any person to 

discriminate in favor of one purchaser 


against another purchaser or purchasers 
of a commodity bought for resale, with or 


as amended by the Robinson-Patman Act of 
1936. 
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without processing, by contracting to fur- 
nish or furnishing, or by contributing to 
the furnishing of, any services or facili- 
ties connected with the processing, han- 
dling, sale, or offering for sale of such 
commodity so purchased upon terms not 
accorded to all purchasers on propor- 
tionally equal terms.”’ 


{ Evidence] 


The evidence introduced by the plaintiff 
at the time of trial before the Court, with- 
out a jury, established: 

1. In the latter part of 1949 Sooner be- 
came a distributor of Ronson accessories, 
in the Oklahoma City trade area; this dis- 
tributorship, as such, was an_ informal 
working agreement whereby Sooner was 
permitted to purchase for resale Ronson 
accessories; the distributorship was not 
absolutely exclusive in character, and each 
order for purchase from Ronson was sub- 
mitted contingent upon the approval of the 
Ronson Home Office in Newark, New 
Jersey. 


2. On July 7, 1950, the Ronson salesman 
for the Oklahoma City area permitted Sooner 
to order a substantial number of Ronson 
lighters, as well as accessories, and the 
order was subsequently accepted and filled 
by Ronson. 


3. From July 7, 1950, until January of 
1952, Sooner distributed to various retailers 
a substantial quantity of Ronson lighters 
and accessories in the Oklahoma City trade 
area; these various retailers were located 
within a radius of some 75 miles of Okla- 
homa City. 


4. On January 29, 1952, Ronson’s sales 
agent for the Oklahoma City territory noti- 
fied Sooner that Ronson would no longer 
permit Sooner to purchase Ronson products 
for resale; however, later the same day the 
salesman permitted Sooner to place an 
order with the assurance the order would 
be given the same consideration given pre- 
vious orders. 


5. The order of January 29, 1952, to- 
gether with a number of orders subse- 
quently submitted by Sooner were never 
accepted and filled by Ronson; however, 
Ronson did continue to mail to Sooner 


*At the time this motion was overruled the 
Court said: ‘‘There is a very serious question 
but what the plaintiff has failed to allege and 
prove a violation of section 2 of the Clayton 
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advertising materials, sales letters and sent 
Sooner two shipments of replacement gas 
tanks for distribution to retailers who pre- 
viously had been furnished with a stock of 
Ronson lighters by Sooner; and, on one 
occasion (February 25, 1952, Ronson sent 
Sooner an order Ronson had received from 
a retailer in the Sooner trade area and 
asked Sooner to fill such order. 


6. On January 29, 1952, Ronson’s sales 
agent arranged with Consolidated Whole- 
sale Company at Oklahoma City to act as 
distributor of Ronson Products and there- 
after accepted from Consolidated a number 
of orders for Ronson products which orders 
were subsequently filled. 


7. On June 9, 1952, the Home Office of 
Ronson wrote Sooner to the effect: (a) 
that consistent with its general policy to 
reduce the number of distributors where 
coverage was adequate, Ronson was reduc- 
ing its distribution in the Oklahoma City 
area, and (b) inasmuch as Ronson products 
were well covered with distribution by 
other distributors, Ronson would be “un- 
able to ship” to Sooner any further mer- 
chandise. 


At the close of the plaintiff’s evidence 
the defendant moved for judgment upon the 
ground that the evidence failed to disclose 
a violation of the Clayton Act, as amended, 
the statute upon which the plaintiff relies. 
The Court overruled the motion and di- 
rected the defendant to proceed with its 
proof;* whereupon the defendant rested 
without introducing any evidence. 


The crux of the plaintiff’s position is that 
the conduct of the parties established the 
plaintiff as a Ronson distributor and cus- 
tomer; that from January 29, 1952, until 
shortly after June 9, 1952, Sooner while still 
in fact a customer of Ronson was forced 
to compete with Consolidated Wholesale, 
another customer of Ronson, when Sooner 
had a depleted and non-representative stock, 
with popular items either short or not on 
hand; and that such disadvantage was a 
direct result of Ronson’s failure to provide 
Sooner with goods and services necessary 
to fairly compete with competitors; and, 
that such discrimination comes within the 
purview of section 13 (a) which makes it 


Act. However, in order to be certain to not 
mistreat the plaintiff the Court at this time is 
going to overrule the defendant’s motion for 
judgment.’’ 
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unlawful to “either directly or indirectly, to 
discriminate in price between different pur- 
chasers of commodities of like grade and 
quality” and with subdivision (e) of section 
13 which makes it unlawful “‘to discriminate 
in favor of. one purchaser against another 
purchaser or purchasers of a commodity 
bought for resale * * * by contracting to 
furnish or furnishing * * * any services or 
facilities connecting with the processing, 
handling, sale, or offering for sale of such 
commodity * * *,” 


[Activity Not Unlawful] 


There is no question but what Ronson 
deliberately cut out Sooner as one of its 
distributors, but contrary to counsel for 
plaintiff’s persuasive argument that Ron- 
son’s conduct is legally censured by the 
Clayton Act, as amended, the Court has 
reached the conclusion that the instant case 
does not come within the prohibitions of 
these “price” and “service” discrimination 
provisions, 


Although the Court does not necessarily 
commend the manner and method used by 
Ronson in eliminating Sooner as a whole- 
saler of Ronson products, Ronson’s acts 
were not unlawful. 


[Issue] 


The pivotal point in the case at bar is 
whether Ronson in refusing to sell certain 
products, high in demand, to Sooner at a 
time when Ronson was selling to a Sooner 
competitor was guilty of a price discrimina- 
tion between two purchasers resulting in 
giving one purchaser an unfair advantage 
and tending to substantially lessen com- 
petition. 


[Two Purchasers or Purchases] 


To come within the confines of the stat- 
ute under consideration there must be a 
showing of price discrimination or price 
advantage as between two contemporaneous 
purchasers of “commodities of like erade 
or quality.” The plaintiff has failed to 
establish a discrimination took place in 
regard to two purchasers or purchases. 


Although this Court is not disposed LO 
indulge in legalistic and unrealistic and un- 
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justifiable hair-splitting’” which results in 
the removal of a case from within the rea- 
sonable intent of a legislative act, the Court 
has an equal antipathy for judicial legisla- 
tion which through unwarranted inference 
travels far beyond the original thought and 
purpose of the Congress. 


The Robinson-Patman Amendment to 
the original Clayton Act was enacted for 
the express purpose of preventing a sales 
price discrimination between competitive 
purchases of commodities where the granted 
discount was not directly related to the 
reduced expense of the vendor. 


As mentioned in Federal Trade Comm. v. 
Morton Salt Company: * 


“The legislative history of the Robin- 
son-Patman Act makes it abundantly clear 
that Congress considered it to be an evil 
that a large buyer could secure a com- 
petitive advantage over a small buyer 
solely because of the large buyer’s quan- 
tity purchasing ability. The Robinson- 
Patman Act was passed to deprive a 
large buyer of such advantages except to 
the extent that a lower price could be 
justified by reason of a seller’s diminished 
costs due to quantity manufacture, de- 
livery or sale, or by reason of the seller’s 
good faith effort to meet a competitor’s 
equally low price. * * * The House Com- 
mittee Report on the Robinson-Patman 
Act considered that the Clayton Act’s 
proviso allowing quantity discounts so 
weakened § 2 ‘as to render it inadequate, 
if not almost a nullity’. (H. R. Rep. No. 
2287, 74th: Cong:,, 2d, Sess. 7.) The Com- 
mittee considered that the present Rob- 
inson-Patman amendment to §2 ‘of great 
importance’. Its purpose was to limit ‘the 
use of quantity price differentials to the 
sphere of actual cost differences. ‘Other- 
wise,’ the report continued, ‘such differen- 
tials would become instruments of favor 
and privilege and weapons of competitive 
oppression.’ (H. R. Rep. No. 2287, 74th 
Cong., 2d Sess. 9.)” 


The Courts in carrying out the avowed’ 
purpose of Congress have in an unbroken 
line of decisions ruled that for a discrimi- 
nation to lie within the pale of section 2 
of the Clayton Act, as amended, there must 
be conclusive evidence of at least two pur- 
chases, or contracts for purchases, involving 
two competitors. 


5 [1948-1949 TRADE CASES f 62,247] 334 U.S. 
37, 43 (1947). 
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As observed in Bruce’s Juices v. American 
Can Company: * 


“Moreover, no single sale can violate 
the Robinson-Patman Act. At least two 
transactions must take place in order to 
constitute a discrimination. Thus, a con- 
tract may be made today which has no 
legal defect under the Robinson-Patman 
Act. A week later, another sale may be 
made at a different price or at a different 
discount, and the latter taken into con- 
sideration with the former may establish 
a discrimination.” 


And as stated in Chicago Sugar Company 
v. American Sugar Refining Company: 


“k * * There must be proof that a seller 
has charged one purchaser a higher price 
for like goods than he charged one or 
more of the purchaser’s competitors. (cit- 
ing case)” 


In defining a purchaser as referred to in 
this Act care must be taken to distinguish 
between a purchaser, and the one who is 
merely a past purchaser or prospective 
purchaser. 


[Only a Past or Future Purchaser] 


Although the Court accepts the theory 
advanced by plaintiff’s counsel that where 
two competitive purchasers are involved 
that a complete failure to deliver goods 
would constitute a price discrimination as 
much as if the goods were delivered at a 
discriminating price, nevertheless, the plain- 
tiff’s case fails for the same reason the 
plaintiffs were unsuccessful in Shaws v. 
Wilson-Jones* and in Chicago Seating Com- 
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pany v. S. Karpen Brothers;° that is, at the 
time complained of the plaintiff was merely a 
past purchaser seeking to be a future pur- 
chaser. In recognizing this distinction the 
Court in the Shaw’s case, supra, said” 


“The appellant in its brief lays em- 
phasis upon the fact that the appellee had 
sold supplies to it in the past and had 
promised to quote prices so that the ap- 
pellant might bid upon Registration Com- 
mission contract. In short, the appellant 
contends that it was a customer of the 
appellee’s and therefore a purchaser. Sec- 
tion 2 of the Act was designed, however, 
to prevent interference with the current 
of commerce. For the provisions of the 
Section to be operative, goods or com- 
modities must be in the flow of com- 
merce, or services must have been 
rendered in connection with goods or 
commodities so placed. We may surmise 
that if the goods or commodities are not 
wholly within that flow, they at /east must 
be touched by it, affected by it, so to 
speak. This we think to be the limitation 
imposed by Congress. Past purchases or 
conversations in respect to possible future 
purchases are insufficient.” (Italics supplied.) 


The Court in the Chicago Seating Company 
case, supra, acknowledged this same principle 
when it stated:” 


‘ke * * Price lists and catalogs are mere 
invitations to negotiate and do not con- 
stitute a service or facility connected 
with the sale or offering for sale of 
commodities. The refusal to furnish 
them is at most a refusal to negotiate.” 


In this connection it is well to note that the 
laws of the United States do not require a 
seller to sell to any and all persons wishing 


6 [1946-1947 TRADE CASES { 57,553] 330 U. S. 
743, 755 (1946). Also, see United States v. Bor- 
den Co. (D. C. Ill., 1953) [1953 TRADE CASES 
§ 67,461] Ill. F. Supp. 562, 580 wherein it was 
said: ‘‘The court shall not consider the alleged 
violations of Section 2 (a) of the Clayton Act, 
as amended, 15 U.S. C. A. $18 (a). That Sec- 
tion prohibits certain discriminations in price 
between purchasers of commodities of like 
grade and quality. This court has held that 
in a suit brought under Section 2 (e) of the 
Clayton Act, the plaintiff must affirmatively 
establish the occurrence of two sales; and that 
unless two sales are shown, the plaintiff cannot 
prove the alleged discrimination. Chicago Seat- 
ing Co. v. S. Karpen & Bros., D. C. 1949 [1948- 
1949 TRADE CASES f 62,381], 83 F. Supp. 409. 
That construction of Section 2 (e) was upheld 
by the Court of Appeals, 7 Cir. [1948-1949 
TRADE CASES { 62,515], 177 F. 2d 863. Fur- 
ther, the Court of Appeals recognized in its 
opinion that Section 2 (a) should be similarly 
construed.”’ 
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7 [1948-1949 TRADE CASES f 62,449] 176 F. 
20) ted, (Ce Ana oso). 

§105 F. 2d 331 (C. A. 3, 1989). 

® [1948-1949 TRADE CASES f 62,515] 177 F. 
2d 863 (C. A. 7, 1949). 

0 Fn. 8, supra, at 333. In A. J. Goodman & 
Son, Inc. v. United Lacquer Mfg. Corp. (D. C. 
Mass., 1949) [1948-1949 TRADE CASES f 62,355] 
81 F. Supp. 890, 892, the Court said: ‘‘It is 
clear that there is an allegation that the prices 
asked by the defendant from two different 
prospective buyers is not the same. But Sec. 
13 (a) deals only with price discrimination 
between purchasers. Here there is only one 
purchaser, the State of New Hampshire. It 
is not enough that a prospective purchaser, the 
plaintiff, would have had to pay a higher price 
if it did buy. There must be actual sales at 
two different prices to two different actual 
buyers. (citing cases)’’ Also, see Sorrentino v. 
Glen-Gery Shale Brick Corporation (D. C. Pa., 
1942) 46 F. Supp. 709. 

u Fn. 9, supra, at 866. 
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to buy.” As in all other private contracts 
there must be a meeting of the minds ac- 
companied by a willingness by both parties 
to deal. Such was specifically applied to 
the Act in question when in the Chicago 
Seating Company case the Court pointed out:” 
“*« * * the laws of the United States do 
not require that persons engaged in pri- 
vate trade and commerce must deal with 
everyone. When they do deal, they may 
not discriminate, but they do have the 
right to choose their customers.” 


[Nature of Distributorship | 


In the instant case, on all items ordered 
by Sooner but which were not accepted and 
delivered by Ronson, Sooner was no more 
than a would-be or prospective purchaser; 
under the express terms of each order appli- 
cation Ronson had the right to accept or 
reject the order;* none of the acts of Ron- 
son can be interpreted as establishing a 
contract for sale followed by a subsequent 
refusal to deliver in compliance with the 
contract. 


Although previously Sooner had been op- 
erating in practical effect as a distributor 
for Ronson, in the Oklahoma City area, 
Sooner’s legal rights from order to order 
rose no higher than Ronson’s acceptance 
and delivery of each individual order. In- 
asmuch as there was no contractual under- 
standing whereby Ronson was bound to fill 
certain orders when requested by Sooner, 


2 This principle was enunciated in United 
States v. Colgate & Co, (1918) 250 U. S. 300, 307 
when the Court said: ‘‘The purpose of the 
Sherman Act is to prohibit monopolies, con- 
tracts and combinations which probably would 
unduly interfere with the free exercise of their 
rights by those engaged, or who wish to en- 
gage, in trade and commerce—in a word to 
preserve the right of freedom to trade. In the 
absence of any purpose to create or maintain a 
monopoly, the act does not restrict the long 
recognized right of trader or manufacturer 
engaged in an entirely private business, freely 
to exercise his own independent discretion as 
to parties with whom he will deal. And, of 
course, he may announce in advance the cir- 
cumstances under which he will refuse to sell. 
* * e797 

The Clayton Act as amended by the Robinson- 
Patman Act itself approves of this principle 
where in section 2 (a) it states: ‘Nothing 
herein contained shall prevent persons engaged 
in selling goods, wares, or merchandise in com- 
merce from selecting their own customers in 
bona fide transactions and not in restraint of 
trade SCO IS (a) wile 15) Wi S. CycAy | Ct. 
Johnson v. J. H. Yost Lumber Co. (C. A. 8, 
1941) 117 F. 2d 53, 61. 
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Ronson’s refusals to accept such orders can 
in no way be construed as discriminations 
between two competitive purchasers. Under 
the loose-knit operating arrangement be- 
tween Sooner and Ronson, Ronson had the 
absolute legal right to refuse totally or in 
part any order submitted by Sooner. Pat- 
ently, this arrangement may appear to be 
inequitable; however, this was the arrange- 
ment acquiesced in by Sooner. Concededly, 
Sooner did not have the type of protection 
afforded a disiributor operating under an 
express agreement where for a specific pe- 
riod of time the manufacturer was con- 
tractually bound to make deliveries. However, 
the sword was one which cut two ways, 
inasmuch as Sooner was not bound or obli- 
gated to Ronson and could not have ceased 
to handle Ronson products at any time and 
could have promoted a line or merchandise 
directly competitive to the Ronson line with 
legal impunity. 

Since the plaintiff has failed to establish 
that at the time of the questioned transac- 
tions Sooner was in fact a “purchaser” 
within the meaning of the Clayton Act, as 
amended, Sooner has no cause of action aris- 
ing from said Act, and the defendant is 
entitled to judgment. 

Counsel will please submit a journal en- 
try to conform with this opinion within ten 
days. 

Dated this 9th day of December, 1953. 


As observed in Camfield Mfg. Co. v. McGraw 
Elec. Co. (D. C. Del., 1947) [1946-1947 TRADE 
CASHS (575701) 70) PaSupDy 4% 481 ee 
The complaint simply is defendant will not do 
business with plaintiff's distributors. In gen- 
eral, it seems a necessary part of our business 
mores for a manufacturer to have free selection 
in dealing with its distributors. * * *”’ 

18 n. 9, supra, at 867. In ruling that a dis- 
crimination of ‘‘services’’ under Section 2 (e) 
of the Clayton Act had taken place, Judge L. 
Hand in Sun Cosmetic Shoppe v. Hlizabeth 
Arden Sales Corp. (C. A. 2, 1949) [1948-1949 
TRADE CASES { 62,521] 178 F. 2d 150, 152 said: 
‘x * * The Act does not undertake to forbid 
a seller to grant favors to his customers, any 
more than it undertakes to compel him to 
grant them; it only insists that the distribu- 
tion, if any, shall be equal.”’ 

34 On all orders submitted by Sooner to the 
Ronson salesman the following written condi- 
tion was present: ‘‘Orders are not binding upon 
RONSON ART METAL WORKS, INC. until 
accepted by the Company at its main offices, 
Newark 2, N. J.’’ (PX-10). 
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U.S. uv. Shubert 

[] 67,647] United States v. Lee Shubert, Jacob J. Shubert, Marcus Heiman, United 

Booking Office, Incorporated, Select Theatres Corporation, and L., A. B. Amusement 
Corporation. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 56-72. Filed December 30, 1953. 


Case No. 1015 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Sherman Antitrust Act—Application of Act to Business of Booking Legitimate 
Theatrical Attractions—Dismissal.—A Government action alleging that defendants have 
established an illegal monopoly in the booking and presentation of legitimate theatrical 
attractions was dismissed upon the authority of Federal Baseball Club of Baltimore v. 
National League of Professional Baseball Clubs, 259 U. S. 200, and Toolson v. New York 
Yankees, Inc., et al., 1953 Trape Cases § 67,602. The court was of the opinion that 
there was no valid distinction between the facts of the present case and those in the cited 
cases. 


See Combinations and Conspiracies, Vol. 1, § 2035.213; Department of Justice En- 
forcement and Procedure, Vol. 2, § 8229.750. 


For the plaintiff: Philip Marcus, Special Assistant to the Attorney General. 


For the defendants: Klein and Weir for Lee Shubert, Jacob J. Shubert, and Select 
Theatres Corporation; Cravath, Swaine and Moore for Marcus Heiman and United 
Booking Office, Inc.; and Lipper, Shinn and Keeley for L. A. B. Amusement Corporation. 


For prior opinions of the U. S. District Court, Southern District of New York, 
see 1952-1953 Trade Cases { 67,463, 67,383, and 1950-1951 Trade Cases { 62,827. 


Opinion 
[Antitrust Action Dismissed] 
Knox, Chief Judge [Jn full text]: In 
principle, I can see no valid distinction 


between the facts of this case and those 
which were before the Supreme Court in the 


v. National League of Professional Baseball 
Clubs, 259 U. S. 200, and Toolson v. New 
York Yankees, et al., [1953 Trapre CAasEs 
{ 67,602] decided by the Supreme Court on 
November 9, 1953. 


Upon the authority of these adjudications 
the complaint in the above entitled action 


cases of Federal Baseball Club of Baltimore will be dismissed. 


[1 67,648] Loew’s, Inc., RKO Radio Pictures, Inc., and Twentieth Century-Fox Film 
Corporation v. Cinema Amusements, Inc. 


In the United States Court of Appeals for the Tenth Circuit. No. 451]. 


Term, 1953. Dated January 7, 1954. 
Appeal from the United States District Court for the District of Colorado. 


November 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Evidence—Prior Government Decree Against Defendants— 
Admissibility—Where an operator of a motion picture theatre alleged in its complaint, 
among other things, that the monopolistic practices of motion picture producers, dis- 
tributors, and exhibitors in the Denver area were steps in the perpetuation of a nationwide 
conspiracy between and among the defendants and, after the operator introduced other 
evidence tending to show a concert of action on the part of the defendants and others to 
control the motion picture industry in the Denver area with its impact upon its business, 
portions of a prior decree (in an action brought by the United States against the same 
defendants) adjudicating the existence of a combination and conspiracy on the nationwide 
basis were admissible in evidence under Section 5 of the Clayton Antitrust Act. Although 


| 67,647 Copyright 1954, Commerce Clearing House, Inc. 


eg 284—79 Cited 1954 Trade Cases 69,077 
Loew’s, Inc. v. Cinema Amusements, Inc. 


such a decree was not conclusive evidence of the alleged conspiracy, it was admissible 
along with other evidence in making out a prima facie case. 


See Private Enforcement and Procedure, Vol. 2, § 9012.130, 9012.410. 


Suit for Civil Damages—Evidence—Prior Government Decree—Withdrawal of Portion 
of Decree from Jury—Non-applicability Provision—Prejudice.—In an action by an oper- 
ator of a motion picture theatre alleging an unlawful conspiracy among motion picture 
producers, distributors, and exhibitors in the Denver area, the trial court’s withdrawal 
from the jury of a portion of a prior Government antitrust decree against the same de- 
fendants providing that nothing contained in the decree should be construed to limit, 
impair, or restrict the right of each distributor to license the exhibition of any or all 
motion pictures which such distributor may distribute to any theater in which it had a 
financial interest at the time of the entry of the decree and also at the time of the license, 
together with the court’s instructions at the time of its withdrawal, did not prejudice the 
defendants. The court, in part in a general charge, correctly instructed the jury that if 
each of the defendants acted independently in the licensing of films to a theatre in which 
it may have had a financial interest, then, even though the licensing terms were similar 
or identical in certain respects, there was no violation of the law. 


See Combinations and Conspiracies, Vol. 1, § 2005.553; Private Enforcement and 
Procedure, Vol. 2, § 9012.410. 


Conspiracy—Sufficiency of Evidence—Jury Finding—Relevant Considerations.—Evi- 
dence together with its inferences was found sufficient to warrant a jury in findings that 
by combination and conspiracy motion picture producers, distributors, and exhibitors and 
others maintained in the Denver area a discriminatory system in the distribution of motion 
picture films, that the combination and conspiracy was intended in part to injure the 
plaintiff exhibitor, and that the combination and conspiracy did proximately injure the 
business of the exhibitor. In determining whether or not the evidence was sufficient, 
the court noted that the following rules should be kept in mind: (1) producers and 
distributors are not required to license their products to every exhibitor, nor are they 
under a duty to accord to an exhibitor any particular run; (2) an exhibitor does not have 
the absolute right to compel them to furnish films or give him any specific run; (3) 
where runs and clearances result solely from private contracts, alone and without more, 
an action by an exhibitor will not lie; (4) the antitrust acts protect an exhibitor from a 
combination or conspiracy in respect to runs and clearances; (5) it is not necessary that there 
be direct evidence of the existence of the conspiracy; and (6) it is the function of the jury to 
reach the conclusions of fact. 


See Combinations and Conspiracies, Vol. 1, §/ 2005.553; Private Enforcement and 
Procedure, Vol. 2, § 9012.500, 9015.75. 


Suit for Civil Damages—Damages—Proof of Fact of Damage.—In an action by an 
operator of a motion picture theatre against motion picture producers, distributors, and exhibi- 
tors where an unlawful combination and conspiracy was found to exist in the distribution 
of motion picture films, evidence showing a comparison of the theatres in the locality of the 
plaintiff’s theatres, and the financial results of operation of the theatres during the period 
in question, was a proper method of establishing damages because it tended to show that 
the inability of the plaintiff to obtain desirable films adversely affected its receipts as 
well as the extent of the resulting financial injury. Where one theatre was more com- 
parable to the plaintiff’s theatre than the other theatres, evidence showing financial results 
of that theatre was entitled to more weight; however, this did not affect the admissibility 
of evidence relating to the other theatres. 


See Private Enforcement and Procedure, Vol. 2, {[ 9011.400. 


Suit for Civil Damages—Amount of Verdict—Claimed Excessiveness.—In an action 
by an operator of a motion picture theatre against motion picture producers, distributors, 
and exhibitors, a jury verdict for $100,000, exclusive of attorneys’ fees, was not found to be 
grossly excessive in view of the record in the case. 


See Private Enforcement and Procedure, Vol. 2, § 9011.250. 
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Before Bratron, HuxMAN and Murra, Circuit Judges. 


[Antitrust Verdict for Plaintiff} 


Bratton, Circuit Judge [In full text]: 
Cinema Amusements, Inc., instituted this 
action against Loew’s, Inc., RKO Radio 
Pictures, Inc., and Twentieth Century-Fox 
Film Corporation, sometimes hereinafter 
referred to as Loew’s, RKO, and Fox, re- 
spectively. The action was brought under 
sections 1 and 2 of the Sherman Act, as 
amended, (26 Stat. 209, 50 Stat. 693), and 
sections 4 and 16 of the Clayton Act (38 
Suen, ZU), 5. WS, (a SS il, 24 5 ginal Ao. 


for injunctive relief and treble damages. 


It was charged in the complaint that 
plaintiff was an independent operator of a 
motion picture theatre in Denver, Colorado, 
called the Broadway theatre; that the profit- 
able operation of any motion picture theatre 
was dependent upon the ability of the oper- 
ator to obtain films from the supply con- 
trolled by the major producers; that each 
of the defendants was engaged in the busi- 
ness of producing, distributing, and exhibit- 
ing motion pictures in interstate commerce 
in various parts of the United States and 
in foreign countries; that the defendants, 
together with Paramount Pictures, Inc., 
and Warner Brothers Pictures, Inc., com- 
prised and represented substantially all of 
the major producers, distributors, and ex- 
hibitors of desirable feature motion picture 
films in the United States; and that by 
virtue of their copyright ownership of films 
of that kind, such companies directly or 
indirectly controlled the major source of 
supply of desirable feature motion pictures 
available for exhibition in the United States. 
lt was further charged in substance that the 
defendants, along with other major pro- 
ducers and distributors not named as de- 
fendants, combined and _ conspired to 
monopolize the exhibition of all desirable 
motion pictures in the United States; that 
by various means, the defendants and other 
major producers acquired ownership or 
control of the vast majority of motion pic- 
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ture theatres in cities of substantial size in 
the United States; that through control of 
the avenues of distribution of films, the de- 
fendants and other major producers and 
distributors sought to perpetuate the re- 
spective monopoly positions enjoyed by 
them; that they combined and conspired by 
contract, agreement, and arrangement to as- 
sure desirable films to affiliated exhibitors 
upon profitable terms and to give such 
affiliates a monopoly of desirable runs and 
priorities of exhibition of films; that in like 
manner but with opposite effect, the de- 
fendants combined and conspired to use 
their copyright monopolies to prevent inde- 
pendent exhibitors from competing with 
affliated exhibitors; and that in order to 
accomplish that end, the defendants and 
other major producers and distributors used 
their joint control of copyrights to exact 
exorbitant film rentals from independent 
operators, to deprive independent oper- 
ators of desirable runs or priorities of ex- 
hibition of films, and to force independent 
operators to transfer control or profits of 
their theatres to the major producers. And 
it was further charged in substance that by 
reason of the combination and conspiracy, 
and in furtherance of its objectives, plaintiff 
was prevented from securing desirable first- 
run films for exhibition in its theatre; that 
plaintiff had been the victim of discrimina- 
tion in the distribution of first-run films in 
favor of competing theatres, most of which 
were owned or controlled by some of the 
defendants; that such monopolistic acts and 
practices on the part of the defendants were 
steps in the perpetuation of the broad, na- 
tionwide conspiracy between and among 
the defendants whereby they attempted to 
and did monopolize the exhibition of de- 
sirable feature films throughout the United 
States, relegating independent exhibitors 
including plaintiff to the inferior position 
of low or last-run theatres regardless of 
their ability or willingness to pay compara- 
ble or higher film rentals in a free and open 
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competitive market. The prayer was for an 
injunction to restrain the continuation of 
such practices and for treble damages. By 
answer, the defendants admitted some of 
the allegations contained in the complaint 
but expressly denied the charge of com- 
bination and conspiracy. The cause was 
tried to a jury; the jury returned a verdict 
for plaintiff; the court entered judgment for 
treble damages; and the defendants ap- 
pealed. 


[Government Decree Admissible in Evidence] 


Loew’s and Fox assert that the court 
improvidently admitted in evidence certain 
portions of the final decree entered by 
the United States Court for Southern New 
York in the case of United States v. Para- 
mount Pictures, Inc., et al. [1948-1949 TRADE 
CAsEs J 62,244], 334 U. S. 131. The portions 
of the decree were admitted in evidence as 
against Loew’s and Fox but not as against 
RKO. It is urged in effect that by the 
decree the court in New York determined 
and adjudicated the existence of a com- 
bination and conspiracy on an overall na- 
tional basis; that the decree did not tend 
to prove the existence of a local combination 
and conspiracy in Denver; and that there- 
fore the decree was not admissible in evi- 
dence in support of the cause of action 
pleaded in the complaint. Section 5 of the 
GlaytomeNctroo Stat i731. 1590.5, ©..8 16: 
provides in presently pertinent part that a 
final judgment or decree rendered in a 
criminal prosecution or in a proceeding in 
equity brought by or on behalf of the United 
States under the antitrust laws to the effect 
that a defendant had violated such laws 
shall be prima facie evidence against such 
defendant in any suit or proceeding brought 
by any party against such defendant under 
such laws as to all matters respecting which 
the judgment or decree would be an estoppel 
as between the parties thereto. The statute 
makes a prior judgment or decree in favor 
of the United States available to a private 
litigant as prima facie evidence of all 
matters in respect to which it would oper- 
ate as an estoppel between the defendants 
and the United States. Whether such a 
judgment or decree is admissible as evi- 
dence in an action brought by a private 
suitor against the parties who were de- 
fendants in the earlier action brought by 
the United States or on its behalf must be 
determined by reference to the general doc- 
trine of estoppel. Emich Motors v. General 
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Motors [1950-1951 Trape Cases { 62,778], 
340 U. S. 558. In its complaint, plaintiff ~ 
charged among other things that the mo- 
nopolistic acts and practices of the defen- 
dants in the Denver area were steps in the 
perpetuation of the broad, nationwide con- 
spiracy between and among the defendants. 
After other evidence was introduced tend- 
ing to show a concert of action on the part 
of the defendants and others to control the 
motion picture industry in the Denver area 
with its impact upon the business of plain- 
tiff, the portions of the decree were admitted 
in evidence. And under the command of 
the statute, it was available to plaintiff as 
evidence. Emich Motors v. General Motors, 
supra; Twentieth Century-Fox Film Corp. v. 
Brookside Theatre Corp. [1952 TRApE CASES 
J 67,218], 194 F. (2d) 846, Certiorari denied, 
343 U. S. 942. It was not conclusive evi- 
dence of the alleged conspiracy on which 
plaintiff's case was predicated, but it was 
admissible along with other evidence in 
making out a prima facie case against 
Loew’s and Fox. Theatre Enterprises v. 
Paramount Film Distributing Corp. [1954 
TRADE CASES { 67,640], — U. S. — 


[Withdrawal of Portion of Decree] 


The action of the court in withdrawing 
from the jury paragraph 17 of the decree 
entered by the court in New York is chal- 
lenged. The defendants offered that para- 
graph in evidence. It provided that nothing 
contained in the decree should be construed 
to limit, impair, or restrict in any manner 
whatsoever the right of each distributor de- 
fendant to license the exhibition, or arrange 
by contract for the exhibition, of any or all 
of the motion pictures which such dis- 
tributor may at any time distribute in any 
theatre in the ownership, lease, manage- 
ment, or operation, or in the proceeds or 
profits from the management or operation 
of which it directly or indirectly had a finan- 
cial interest at the time of the entry of the 
decree and also at the time of the license. 
The court admitted the paragraph in evi- 
dence but later withdrew it from the jury. 
At the time of withdrawing it, the court 
instructed the jury to disregard it entirely, 
to not draw any inferences or conclusions 
from it, and as much as possible to erase 
it from their minds. It is argued that the 
decree had a direct bearing upon the con- 
duct of the defendants and the propriety 
thereof; that it was admissible for the pur- 
pose of throwing light upon that issue; and 
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that the instruction of the court at the time 
of the withdrawal of the particular para- 
graph unquestionably conveyed to the jury 
the impression that doubt existed in respect 
to the right of the defendants to license 
their pictures to theatres in which they had 
an interest. Whether the defendants had a 
right to license films which they produced 
or distributed for exhibition in theatres in 
which they had an interest was a matter 
of law to be covered in the instructions of 
the court. And in its general charge given 
at the conclusion of the trial, the court 
instructed the jury in clear language that 
if each of the defendants acted independent- 
ly in licensing its films to a theatre or 
theatres in which it may have had a financial 
interest, then even though the licensing 
terms were similar or identical in certain 
respects, there was no violation of law and 
plaintiff was not entitled to recover unless 
the licensing contracts were the result of 
a conspiracy; and that it was for the jury 
to determine whether any similarity of con- 
duct on the part of the defendants which 
appeared in evidence in the case was the 
result of an understanding, combination, or 
conspiracy to act together or was caused by 
the fact that the distributors of motion pic- 
tures were subjected to the same competi- 
tive forces or by reason of the fact that in 
the same competitive market in which they 
dealt competition resulted in similarity. 
The instructions were a correct exposition 
of the principles of law governing the ques- 
tion. Westway Theatre v. Twentieth Century- 
Fox Film Corp., 30 F. Supp. 830, affirmed, 
113 F. (2d) 932. And in the absence of a 
showing to the contrary, it must be assumed 
that the jury understood and applied the in- 
structions in reaching its verdict. Gregory 
v. Morris, 96 U. S. 619; Husky Refining Co. v. 
Barnes, 119 F. (2d) 715, 134 A. L. R. 1221; 
Gillette Motor Transport Co. v. Whitfield, 
Tex. Civ. App., 200 S. W. (2d) 624. There- 
fore, the withdrawal from the jury of the 
particular paragraph in the final decree, to- 
gether with the instructions given at the 
time of its withdrawal, did not prejudice 
the defendants. 


[Proof of Fact of Damage] 


It is contended that there was no proof 
of the fact of damage to plaintiff; that as- 
suming arguendo the introduction of ade- 
quate proof of the fact of damage, there 
was no proper evidence to show the amount 
of such damage; and that it was error to 
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admit in evidence the financial results of 
operation of the Denver and the Paramount 
theatres. The argument in support of the 
contention is that this was not a case in 
which plaintiff had lost money or was 
forced out of business; that plaintiff’s op- 
eration of the Broadway theatre resulted 
in profits, not losses; that there was no 
evidence that with a first-run policy the 
theatre would have earned larger profits; 
that the best evidence of the amount of 
damages suffered by plaintiff would have 
been a comparison of the results of opera- 
tion of the Broadway theatre during the 
period here in question with the results of 
its operation during the years commencing 
late in 1948, when it did operate on a first- 
run basis; that the Denham theatre was the 
theatre in Denver most comparable to the 
Broadway; that the Denver and the Par- 
amount theatres were not comparable to 
the Broadway; that if evidence were ad- 
mitted tending to show the results of 
operation of a theatre comparable to the 
Broadway, it should have been confined 
to the Denham; and that evidence should 
not have been admitted in respect to the 
results of operation of the Denver and the 
Paramount theatres. The Denham, the Den- 
ver, and the Paramount were first-run 
theatres. Evidence was submitted tending 
to show the location, seating capacity, equip- 
ment, attractiveness to patrons, availability 
to transient trade, and other pertinent fea- 
tures of the Broadway, the Denham, the 
Denver, and the Paramount theatres. And 
with the consent of the parties and under 
the direction of the court, the jury went to: 
the several theatres and viewed them, inside 
and outside. Each of the other three 
theatres was comparable to the Broadway 
in some respects but it may be said that 
on the whole the Denham was most com- 
parable to it. Evidence was also intro- 
duced to show the financial results of 
operation of the several theatres during the 
period in question. In arriving at such 
results film rentals and advertising costs 
were deducted from gross receipts. In 
respect to the Broadway, additional deduc- 
tions were made for increased rentals it 
would have paid if operated on a first-run 
basis and the increased costs of advertising 
it would have incurred as a first-run theatre. 
The results of operation disclosed that each 
of the other three theatres earned much 
larger profits than did the Broadway during 
the period in question. Introduction of the 
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two classes of evidence was a proper method 
of establishing damages as it tended to 
show that the inability of plaintiff to obtain 
desirable films for exhibition in its theatre 
adversely affected its receipts as well as the 
extent of the resulting financial injury. 
Bigelow v. RKO Radio Pictures [1946-1947 
TRADE Cases. J 57,445], 327 U. S. 251. The 
Denham theatre being more comparable 
to the Broadway than the Denver or the 
Paramount, evidence showing the financial 
results of operation of that theatre was 
entitled to more weight than was the evi- 
dence showing the results of the Denver 
and the Paramount. But the difference 
went to the weight of the evidence, not the 
admissibility of the evidence relating to the 
operations of the Denver and Paramount 
theatres. 


[General Instructions] 


It is contended that the court erred in 
giving to the jury certain instructions in 
its general charge. These need not be dis- 
cussed singly or seriatim. The court in- 
structed the jury with commendable clarity, 
completeness, and correctness upon every 
material issue in the case. The instructions 
bear unmistakable tokens of painstaking 
preparation in respect to all of the several 
issues. And there is no tenable basis for 
the contention that the instructions were 
erroneous with prejudicial effect to the 
defendants. It is also contended that the 
court should have given certain requested 
instructions which were refused. But where 
the material issues in a case have been 
comprehensively and correctly covered in 
the general instructions, the court is not 
required to give requested instructions in 
terms to suit the desires of either party. 
Since the issues had been fairly and compre- 
hensively covered in the general instructions, 
the refusal of the requested instructions 
did not constitute error even though they 
were correct statements of law. Telluride 
Power Co. v. Williams, 164 F. (2d) 685; 
Derounian v. Stokes, 168 F. (2d) 305; Mis- 
souri, Kansas & Texas Railway Co. v. 
Jackson, 174 F. (2d) 297. 


{Evidence of Conspiracy] 


It is insisted with emphasis that the 
evidence was insufficient as a matter of law 
to support a finding of conspiracy. Certain 
established rules must be kept in mind 
when resolving the question. One of such 
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rules is that the producers and distributors 
of motion picture films are not required to 
license their products to every exhibitor 
who desires or requests them. Neither are 
they under duty to accord to an exhibitor 
any particular run—first or otherwise—of 
films which are furnished him. An exhibitor 
does not have the absolute right to compel 
producers and distributors to furnish him 
films or to give him the privilege of ex- 
hibiting them on the basis of any specified 
run. Wiulham Goldman Theatres v. Loew's 
[1944-1945. Trane Cases § 57,401], 150 F. 
(2d) 738, reaffirmed on a subsequent appeal 
{1948-1949 TrapeE Cases { 62,209], 164 F. 
(2d) 1021, certiorari denied, 334 U. S. 811; 
Chorak v. RKO Radio Pictures [1952 TRApE 
CASES {| 67,267], 196 F. (2d) 225, certiorari 
denied, 344 U. S. 887. Where licenses, runs, 
moveovers, or clearances result solely from 
private contracts between producers and 
distributors and exhibitors, alone and with- 
out more, a civil action by an exhibitor 
for violation of the antitrust statutes will not 
lie. Westway Theatre v. Twentieth Century- 
Fox Film Corp., supra. But the antitrust 
acts do extend protection to an exhibitor 
from a combination or concert on the part 
of producers and distributors in respect to 
licenses, runs, moveovers, and clearances 
which are intended to injure and do injure 
the business of such exhibitor and thus 
weaken his position in the field of competi- 
tion or eliminate him therefrom. United 
States v. Paramount Pictures, Inc., et al., 
supra; William Goldman Theatres v. Loew's, 
supra. Another rule to be borne in mind 
is that it is not necessary in a case of this 
kind that there be direct evidence of the 
existence of a conspiracy of the kind 
charged in the complaint. More often than 
otherwise, direct evidence of such a con- 
spiracy is not available. But it may be 
proved by a development and collation of 
the circumstances. It may be inferred from 
the things said and done. Eastern States 
Lumber Association v. United States, 234 
U. S. 600; Bordonaro Bros. Theatres v. 
Paramount Pictures [1948-1949 TRapE CASES 
7 62,467], 176 F. (2d) 594. And a third 
rule not to be overlooked is that it is the 
historic province and function of the jury 
to observe the witnesses while testifying, 
to appraise their credibility, to determine 
the weight to be given to their testimony, 
to draw inferences from the facts estab- 
lished, to resolve conflicts in the evidence, 
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and to reach ultimate conclusions of fact. 
And when that has been done and a verdict 
has been returned, an appellate court will 
not judge the credibility of witnesses or 
weigh conflicting evidence. Instead, it will 
take that view of the evidence most favor- 
able to the prevailing party and uphold the 
verdict if there is substantial evidence to 
support it. Lavender v. Kurn, 327 U. S. 645; 
Magnolia Petroleum Co. v. Howard, 193 F. 
(2d) 269; Baer Bros. Land & Cattle Co. v. 
Reed, 197 F. (2d) 569. 


Viewed in the light afforded by these 
rules, was the evidence in its entirety in- 
sufficient as a matter of law to support 
a finding of combination or conspiracy fall- 
ing within the interdiction of the antitrust 
acts? We think the answer is in the nega- 
tive. The trial was long and the record 
before us consists of more than 1,200 pages. 
A full statement of the testimony and the 
written evidence would unduly prolong this 
opinion without serving any useful purpose. 
A summarized statement must suffice. 
While there were sharp conflicts in the 
testimony, these facts were either admitted 
or evidence was adduced which tended to 
prove them. Loew’s, RKO, Fox, Paramount, 
Warner Brothers, United Artists, and Uni- 
versal distributed the great majority of all 
desirable motion picture films. Fox Inter- 
Mountain Theatres, Inc., hereinafter re- 
ferred to as Fox Theatres, was a subsidiary 
of Fox. It operated approximately ninety 
motion picture theatres in the Rocky Moun- 
tain area. Some of these were in Denver, 
including the Denver theatre and the Par- 
amount theatre. It held a lease covering 
the Broadway theatre building, owned cer- 
tain furnishings and fixtures therein, and 
operated the theatre. Its lease expired and 
plaintiff succeeded it as lessee of the build- 
ing, effective November 1, 1944. It would 
have been good business for Fox Theatres 
to sell to plaintiff the furnishings and fix- 
tures in the building and plaintiff was will- 
ing to purchase them, but Fox Theatres 
refused to sell at a reasonable price. It 
removed its furnishings and fixtures and 
placed a sign over the door stating that 
the present policy was discontinued. At 
substantial expense, plaintiff renovated the 
building and installed therein new fixtures, 
furnishings, and conveniences. After the 
theatre had been renovated and improved, 
it was fairly comparable in varying degrees 
to the largest and best first-run theatres 
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in Denver and was worthy of first-run 
pictures. Films produced by the Paramount 
Company were exhibited first run at the 
Denham theatre. Fox distributed its own 
films, and films distributed by it were ex- 
hibited first run at the Denver and the 
Paramount theatres. Throughout the period 
in question here, Loew’s and RKO, through 
ownership of stock, each owned one-half in- 
terest in the Orpheum theatre. Loew’s 
distributed films of certain producers, in- 
cluding those of Metro-Goldwyn-Mayer 
Company. RKO distributed its own films 
and films produced by certain producers, 
including those of Samuel Goldwyn Pro- 
ductions, Inc., Walt Disney Studios, and 
International Films. Films distributed by 
Loew’s and RKO were exhibited first run 
at the Orpheum theatre. For about six 
years prior to the time plaintiff's lease of 
the Broadway theatre became effective, 
films distributed by Loew’s and RKO were 
exhibited at the Broadway on the basis of 
a moveover run after being exhibited at the 
Orpheum. That was done pursuant to an 
arrangement between Fox Theatres and 
Loew’s and RKO. In return for a partici- 
pation in the profits of the Broadway theatre, 
the Orpheum waived its clearance on such 
films. After plaintiff’s lease covering the 
Broadway was executed, Loew’s and RKO 
advised plaintiff that films would not be 
furnished it on the basis of a moveover 
from the Orpheum. Loew’s stated that 
the furnishing of films on moveover from 
the Orpheum had been possible because the 
Orpheum had an interest in the Broadway, 
and that if the Orpheum did not continue 
to have an interest in the Broadway the 
products of Loew’s could not be licensed 
to the Broadway on a moveover basis. 
RKO advised plaintiff that the prior oper- 
ator of the Broadway was licensed to 
exhibit RKO products on a moveover run 
after exhibition at the Orpheum because 
the Orpheum which was affiliated with 
RKO had a financial interest in the opera- 
tion of the Broadway, and that since the 
Orpheum no longer had such interest there 
was no justifiable basis for licensing the 
exhibition of films at the Broadway on the 
basis of a moveover run from the Orpheum, 
Plaintiff advised RKO that it was willing 
to go along with the Orpheum and its 
owners, Loew’s and RKO, on the same 
basis that Fox Theatres did on a moveover 
run from the Orpheum. The Orpheum ad- 
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vised plaintiff that its letter to RKO had 
been referred to the Orpheum; that the 
results of the previous participation in the 
Broadway theatre had been reviewed, and 
that the results did not justify a renewal 
of the clearance which the Orpheum previ- 
ously granted to the Broadway. Unable to 
effectuate the arrangement for moveover 
runs from the Orpheum, plaintiff com- 
plained to the Department of Justice and 
the Department advised RKO that it had 
received the complaint and that before tak- 
ing any specific action it would appreciate 
any comments concerning its merits. There- 
after, the Orpheum advised plaintiff that 
upon reconsideration it had decided to 
accept for a one-year trial period the move- 
Over arrangement which plaintiff had re- 
quested and that a proposed agreement to 
that effect was enclosed. The proposed 
agreement conformed in all material re- 
spects to the arrangement between Fox 
Theatres and Loew’s and RKO for the 
moveover runs from the Orpheum. The 
representative of plaintiff to whom the pro- 
posed contract was forwarded advised 
the Orpheum that his attorney was review- 
ing the matter and that due to illness it 
would be impossible to reach a conclusion 
until sometime during the following month. 
For sometime thereafter, such representa- 
tive was preoccupied with personal affairs, 
including serious illness in his family. 
About three months after the proposed 
contract was forwarded to plaintiff, the 
Orpheum advised plaintiff that unless the 
proposed arrangement was accepted within 
seven days it was to be considered as with- 
drawn. Thereafter, plaintiff reached the 
conclusion that the proposed agreement 
provided for the payment of exorbitant 
sums to the Orpheum and it was not 
accepted. Plaintiff made repeated requests 
of defendants and other producers and dis- 
tributors for first run films, moveover films, 
and other desirable films; but with few 
incidental exceptions its requests were not 
granted. In some instances, the requests 
were rejected even though the requested 
films were not exhibited in any other 
theatre in Denver. In some instances, the 
producer or distributor to whom the re- 
quest was made had a surplus of films 
available for exhibition in Denver. And in 
a few instances, the representative to whom 
the request was made recommended that 
the desired films be made available to plain- 
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tiff, but when the request accompanied by 
the recommendation reached a higher level, 
it was rejected. During the negotiations 
between Fox Theatres and plaintiff in re- 
spect to the former selling to the latter the 
fixtures and furnishings in the Broadway 
theatre, inquiry was made as to whether 
plaintiff would be interested in selling its 
lease. Later, when plaintiff was seeking to 
obtain desirable films, a representative of 
Fox inquired whether plaintiff had enough 
and was ready to sell out. And on another 
occasion when plaintiff was endeavoring to 
obtain films from a distributor not joined 
as a defendant herein, it was suggested 
that plaintiff join the Fox Circuit. Evi- 
dence was adduced tending to establish 
other facts and circumstances but space 
will not be consumed in detailing it. The 
evidence together with its inferences was 
sufficient to warrant the jury in finding 
that by combination and concert, the de- 
fendants and other producers and distribu- 
tors maintained in Denver a discriminatory 
system in the distribution of motion picture 
films for exhibition there; that the com- 
bination and conspiracy was intended in 
part to injure plaintiff or to eliminate it 
from the field of competition in the motion 
picture industry and that it did proximately 
injure the business of plaintiff. Cf. Bigelow 
v, RKO Radio Pictures, supra. 


[Excessiveness of Verdict] 


Finally, it is urged that the verdict was 
grossly excessive and that the trial court 
abused its discretion in failing to set it 
aside. The verdict was for $100,000, and 
the judgement was for $300,000, exclusive 
of attorneys fees. The measure of damages 
to which plaintiff is entitled in a case of this 
kind is the pecuniary loss to its business or 
property resulting proximately from the 
combination or conspiracy of the defend- 
ants. Damages must be actual, not specu- 
lative or conjectural. But they are not 
rendered speculative or conjectural merely 
because they cannot be calculated with 
mathematical exactness. It is sufficient if 
a reasonable basis of computation is afforded, 
even though the result be only an approxi- 
mation. Story Parchment Co. v. Paterson 
Parchment Paper Co., 282 U. S. 555; Kobe, 
Inc. v. Dempsey Pump Co. [1952 Trapre Cases 
{ 67,312], 198 F. (2d) 416, certiorari denied, 
344 U. S. 837; Mountain States Tel. & Tel. 
Co. v. Hinchcliffe, 204 F. (2d) 381. Ordi- 
narily, it is the exclusive function of the 


| 67,648 


69,084 


Court Decisions 


Number 284—86 
1-14-54 


Leonia Amusement Corp. v. Loew's Inc. 


jury to fix the amount of damages. Twen- 
tieth Century-Fox Film Corp. v. Brookside 
Theatre Corp. supra. In doing that, it is 
the prerogative of the jury to make a just 
and reasonable estimate of the damages 
based upon relevant data, and render its 
verdict accordingly. And in doing so, the 
jury may act upon probable and inferential 


proof as well as that which is direct and 
positive. Bigelow v. RKO Radio Pictures, 
supra. While the verdict was large, viewing 
the record in its entirety we are unable to 
say that it was grossly excessive or that the 
trial court abused its discretion in refusing 


to set it aside on that ground. 
The judgment is affirmed. 


[1 67,649] Leonia Amusement Corporation, et al. v. Loew’s Incorporated, et al. 
In the United States District Court for the Southern District of New York. Civil 


No. 74-244. Filed December 29, 1953. 


Clayton Antitrust Act 


Suit for Civil Damages—Statute of Limitations—Date of Termination of Government 
Suit Against Defendants.—Findings contained in an opinion were amended to provide 
that the case of United States v. Paramount Pictures, Inc., et al. (U. S. District Court, Southern 
District of New York) ceased to be pending as against the Paramount defendants within 
the meaning of Section 5 of the Clayton Antitrust Act on April 12, 1949, which was the 
date that a proposed reorganization was approved by the stockholders of the principal 
defendant. Although the decree (entered on March J, 1949) providing for the reorganization 
has been referred to as a consent decree, the “consent” of the defendants was not in fact 


given until the stockholder’s approval of the reorganization. 


Furthermore, the court by this 


decree did more than retain jurisdiction to enforce its terms; it retained jurisdiction to 


adjudge the merits of the case if the reorganization was not approved. 


Therefore, the 


decree was still open to modification. An order, entered after April 12, 1949, reciting that 
the reorganization had been approved and that the action was severed and terminated as 


to such defendants rendered the above decree conclusively effective; 


however, such an 


order does not withdraw the rights from one not a party to the litigation. 
See Private Enforcement and Procedure, Vol. 2, {| 9010.275. 
For the plaintiffs: Sperry, Weinberg and Ruskay, New York, N. Y. 


For the defendants: 


Austin C. Keough; J. Robert Rubin; Herbert B. Lazarus; 


Schwartz and Frohlich; O’Brien, Driscoll and Raftery; Dwight, Royall, Harris, Koegel 
and Caskey; Adolph Schimel; Phillips, Nizer, Benjamin and Krim; R. W. Perkins; and 


J. Miller Walker; all of New York, INL Ws 


Amending an opinion of the U. S. District Court, Southern District of New York, 
1953 Trade Cases {| 67,592. For a prior opinion, see 1953 Trade Cases {] 67,419. 


Amended Opinion 
[Termination Date of Suit] 


Ryan, District Judge [Jn full text]: This 
suit was before me on a separate trial of 
the defense of the statute of limitations. 
Two of the defendants, Paramount Pictures 
Inc. and Paramount Film Distributing Cor- 
poration now move under Rules 59 and 60 
to amend the opinion of this court of Oc- 
tober 20, 1953 by striking from finding “E” 
the date April 21, 1949 and inserting in lieu 
thereof March 3, 1949. 
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The finding as made reads: 


“BR”, That the Paramount suit terminated 
as to the defendant Paramount Pictures, 
Inc. on April 21, 1949 when the order 
severing that defendant from the action 
was entered.” 


The decree of March 3, 1949 in Umted 
States v. Paramount, et al. provided in Para- 
graph I that the complaint was dismissed 
and in Paragraph IX A it contained the 
following provision: 


“This judgment is rendered and en- 
tered in lieu of and in substitution for the 
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decree of this Court dated December 31, 
1946. This judgment shall be of no further 
force and effect and this cause shall be 
restored to the docket without prejudice 
to either party if the proposed reorganiza- 
tion of the Paramount defendants shall 
not have been approved by the stock- 
holders of Paramount Pictures, Inc. prior 
to April 19, 1949,” 


Thereafter, on April 21, 1949 an order was 
entered containing the following: 


“Now, on reading and filing the an- 
nexed affidavit of Robert H. O’Brien, 
sworn to on April 20, 1949, from which 
it appears that the said proposed reor- 
ganization was approved by the stock- 
holders of Paramount Pictures, Inc. prior 
to April 19, 1949, it is 

“Ordered, adjudged and decreed that 
the above entitled action be and the same 
hereby is severed and terminated as against 
the defendants Paramount Pictures, Inc. 
and Paramount Film Distributing Cor- 
poration as of the 3rd day of March, 1949.” 


[Possibilities] 


The sole question presented on this motion 
is on what date the suit of Umited States v. 
Paramount et al. (S. D. N. Y. Eq. #87-273) 
ceased to be pending as against the Para- 
mount defendants within the meaning of 
Section 5 of the Clayton Act. There are 
three possibilities: 


(1) the date of the entry of the decree 
of March 3, 1949; 


(2) the date the stockholders approved 
the reorganization—April 12, 1949; or 

(3) the date the Expediting Court was 
officially apprised of such approval— 
April 21, 1949. 


[Clayton Act] 


Plaintiff urges the third alternative—April 
21, 1949; defendants Paramount urge the 
first alternative—March 3, 1949, and in 
lieu of this, the second,—April 12, 1949. 
Defendants contend that paragraphs “IT” 
and “IX A” of that decree in juxtaposition 
evince an intent on the part of the court 
that the decree be a final determination of 
the rights of the parties with a condition 
subsequent which might revive the litigation. 
In the alternative, they argue that the decree 
terminated the suit as to them on the doing 
of the acts provided for in “IX A” within 
the time specified, without the necessity of 
further judicial action. Plaintiff contends 
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that the decree became a final determina- 
tion of the rights of the parties only on the 
entry of the subsequent order of April 21, 
1949 which severed these defendants from 
the principal action. 


“Section 5 of the Clayton Act was 
adopted in response to a recommendation 
by President Wilson that Congress ‘agree 
in giving private individuals... the right 
to found their (antitrust) suits for re- 
dress upon the facts and judgments proved 
and entered in suits by the Government 
where the Government has sued 
the combinations complained of and won 
its suit . . 2.” Emich Motors v. General 
Motors, 1950 [1950-1951 TrapE CAsES 
{ 62,778], 340 U. S. 558, 567-8. 


Congress gave private litigants the benefit 
of a final judgment in a government suit 
or prosecution by providing that it might 
be offered as prima facie proof of a viola- 
tion of the antitrust laws. Such a judgment 
to be res judicata between the Government 
and a defendant as to the existence of such 
violation must be a final judgment. To hold 
that a private plaintiff must rely for this 
proof upon a judgment which is not ab- 
solutely final is to require him to assume 
the risk that further proceedings in the 
government suit or prosecution will leave 
him without this proof. This is incom- 
patible with the intent to confer “as large 
an advantage as the estoppel doctrine would 
afford, had the Government brought suit.” 
Emich Motors v. General Motors, supra, p. 568. 
For the purpose of Section 5 there was no 
final judgment in the Paramount action as 
to these defendants until April 12, 1949, the 
date the stockholders approved the reor- 
ganization plan, for by its very wording 
the decree of March 3, 1949 was not to 
become final until this approval had been 
given. Although that decree has been re- 
ferred to as a “consent decree,” the ‘“con- 
sent” of the Paramount defendants was not 
in fact given until the approval by its stock- 
holders on April 12, 1949. The court by its 
decree did more than retain jurisdiction to 
enforce the terms of its order; it retained 
jurisdiction to adjudge the merits of the 
suit itself if it should become necessary by 
reason of failure of approval by the stock- 
holders. That jurisdiction remained with 
the court through April 12, 1949, for until 
that date the order of March 3, 1949 was 
“still open to modifications, . . . and 
rehearing.” Craig v. Hecht, 1923, 263 U. S. 
PSO DI) Bite Co Cy Be ee Ae Wel US 
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[Effect of Subsequent Order] 


What then was the effect of the nunc pro 
tunc order of April 21, 1949? As between 
parties to the litigation it rendered the 
judgment of March 3, 1949 conclusively 
effective as of that date. Except as to the 
rights of third parties a judgment of this 
nature is retroactive and has the same force 
and effect, to all intents and purposes, as if 
it had become effective on the date stated. 
Wolfe v. Murphy, 113 F. 2d 775, cert. den. 
311 U. S. 700. A court may not, however, 
by the entry of a judgment munc pro tunc 
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withdraw rights from one not a party to the 
litigation. In re Ackerman, 82 F. 2d 971. 


[Amendments ] 


Motion is granted and finding “E” is 
amended by substituting for the date April 
21, 1949 that of April 12, 1949, finding “F” is 
amended to provide that as to the Para- 
mount defendants two years, eleven months 
and one day elapsed, and the concluding 
paragraph is amended to read “and as to 
defendant in (E) five years, ten months and 
eight days.” 


[1 67,650] Leonard Martinez v. Julian Martinez. 
In the Supreme Court of the State of California. L. A. No. 22445. In Banc. Dated 


December 1, 1953. 


Appeal from a judgment of the Superior Court of Los Angeles County. Percy Hicut, 


Judge pro tem.* Modified and affirmed. 


California Contracts in Restraint of Trade Law 


State Laws—Covenant Not To Compete—Indeterminate Period of Time—Limitation 
of Time.—Where an agreement concerning the sale of a ship supply business was reformed 
so as to include a covenant by the seller not to reengage in that business in a specified 
county, but the evidence established that the seller orally agreed never to reengage in that 
business in the specified county, the court properly limited the duration of the covenant 
by providing that it should continue so long as the buyer or any person deriving title to 
the good will from him should carry on a like business in the county, that being the period 
permitted by Sections 16600 and 16601 of the California Business and Professions Code. 


See Combinations and Conspiracies, Vol. 1, J 2319.05. _ 
For the appellant: George W. Trammell. 


For the respondent: Alfred Einstein; V. Lustig; Stead and Boileau; and Charles Stead. 
For an opinion of the California District Court of Appeals for the Second Circuit, 


Division Two, see 1953 Trade Cases {| 67,534. 


Action to reform a written sales agreement. 
Judgment for plaintiff modified and affirmed. 


[Agreement Not to Compete] 


Gipson, Chief Justice [Jn full text]: This 
action was brought to reform a written con- 
tract for the sale of a ship supply business 
so as to include a covenant by defendant 
seller not to reengage in that business in 
San Diego County and for injunctive relief. 
Judgment was entered for plaintiff, and de- 
fendant appealed. 


Defendant was engaged at Long Beach 
and San Diego in furnishing supplies to 
ships, and he employed plaintiff, his younger 
brother, to work for him in San Diego. 


* Assigned by Chairman of Judicial Council. 


| 67,650 


Plaintiff offered to buy the San Diego branch 
of the business, and defendant agreed to 
sell it and not to reenter the same business 
in that locality. Thereafter defendant pre- 
sented a written agreement which provided 
for the sale of the business “including the 
good will” but did not contain any provision 
restricting him from resuming his opera- 
tions in San Diego County. Plaintiff, who 
did not understand legal terminology, asked 
to be shown the provision preventing de- 
fendant from reengaging in the business, 
and defendant stated that the good will pro- 
vision meant that he was through with San 
Diego and would not come back there to 
work. The agreement was then signed, and 
about a year later defendant renewed his 
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operations in San Diego. At the trial he 
denied that he made any representation to 
plaintiff as to the meaning of the good will 
provision and stated that he knew that it 
would not prevent him from operating in the 
San Diego area. 


[Mistake—Fraud] 


There is sufficient evidence to support the 
finding that the covenant not to reengage in 
business was omitted from the written agree- 
ment by mutual mistake of the parties. The 
further finding that the covenant was omitted 
by reason of fraud on the part of defendant 
is likewise supported by the evidence. While 
it is true that these findings are inconsistent 
because they involve different mental attitudes 
on defendant’s part, the inconsistency is im- 
material since there is sufficient evidence to 
support a judgment for plaintiff on either 
theory. Accordingly, the finding on the theory 
of fraud may be disregarded as surplusage. 
(Baird v. Ocequeda, 8 Cal. 2d 700, 703 [67 P. 
2d 1055]; Epstein v. Gradowitz, 76 Cal. App. 
BE) NGA ZEB Seyi 8) 


[Duration of Covenant Limited] 


Although there was testimony that de- 
fendant agreed never to reengage in the 
business in San Diego County and repre- 
sented that the written contract so provided, 
the court properly limited the duration of 
the covenant by providing that it should 
continue so long as plaintiff or any person 
deriving title to the good will from him 
should carry on a like business in San Diego 
County, that being the period permitted by 
sections 16600 and 16601 of the Business and 
Professions Code.* (Gregory v. Spieker, 110 
Cale i504153-154, (42: P 4576, 52 Ams Sti Rep: 
70]; see Mahlstedt v. Fugit [1946-1947 Trapr 
Cases § 57,582], 79 Cal. App. 2d 562, 566-567 
Ms0eP 32017771.) 


[Solicitation of Customers] 


With respect to defendant’s solicitation of 
plaintiff’s customers, the finding that all the 
allegations in the complaint are true is too 


* Business and Professions Code, section 16600, 
provides: ‘‘Contracts void. Except as provided 
in this chapter, every contract by which anyone 
is restrained from engaging in a lawful profes- 
sion, trade, or business of any kind is to that 
extent void.”’ 

Business and Professions Code, section 16601, 
provides: ‘‘Exceptions: Sale of good will or 
corporate shares. Any person who sells the 
good will of a business, or any shareholder of 
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broad if taken as a finding that defendant 
solicited “each” of the customers of plaintiff 
in San Diego County. No evidence relating 
to solicitation was introduced at the trial, 
but defendant’s answer admitted solicitation 
of some of the customers. Insofar as the 
finding goes beyond the admission, it must 
be disregarded. (Cf. Williams v. Silverstein, 
213 Cal. 269 [2 P. 2d 165]; Sacre v. Chalupnik, 
188 Cal. 386, 390 [205 P. 449]; Bradbury wv. 
Cromise, 46 Cal. 287, 288; see 24 Cal. Jur. 953.) 


[Modifications] 


It is possible to construe the judgment as 
restraining defendant from operating his busi- 
ness in Long Beach, whereas the agreement 
was restricted in scope to San Diego County. 
The judgment, of course, should not be 
broader than the agreement. Accordingly, 
paragraph 3 of the judgment is modified to 
read as follows: 


“3. That the defendant Julian Martinez 
be and he is hereby enjoined and restrained 
from either directly or indirectly carrying 
on or conducting in San Diego County a 
ship supply business similar to the busi- 
ness heretofore sold by him to the plaintiff 
and now conducted by the plaintiff in San 
Diego County, so long as the plaintiff 
Leonard Martinez or any person deriving 
title to the good will of said business from 
him carries on the same.” 


The judgment sets out the agreement in 
full as modified by the addition of the cove- 
nant not to compete. By what obviously 
was a clerical error, paragraph 4 of the con- 
tract relating to the time for payment of 
installments omits the words “each and every 
month thereafter until the 15th day of,” and 
both parties agree that the quoted words 
should be restored. The second sentence of 
paragraph 4 of the contract, as set forth 
in paragraph 2 of the judgment, is therefore 
modified to read as follows: 


“Said purchase price shall be paid in in- 
stallments of $100.00 or more on the 15th 
day of February, 1949, and of $100.00 or 
more on the 15th day of each and every 


a corporation selling or otherwise disposing 
of all his shares in said corporation, may agree 
with the buyer to refrain from carrying on a 
similar business within a specified county or 
counties, city or cities, or a part thereof, in 
which the business so sold, or that of said 
corporation, has been carried on, so long as the 
buyer, or any person deriving title to the good 
will or shares from him, carries on a like busi- 


ness therein.”’ 
| 67,650 
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People v. Building Maintenance Contractors’ Assn., Inc. 


month thereafter until the 15th day of The judgment, as so modified, is affirmed. 
February, 1954, on which last mentioned Plaintiff to recover his costs on appeal. 


th tire balance of principal and 
oe se ee : 2 Suenk, J., Epmonps, J., CARTER, pee ANE 


interest then unpaid shall become due and 
payable.” Nor, J., SCHAUER, J., and SPENCE, J., concurred. 


en 


[7 67,651] The People v. Building Maintenance Contractors’ Association, Inc., et al. 


In the Supreme Court of the State of California. S. F. No. 18345. In Bank. Dated 
December 11, 1953. 


Appeal from an order of the Superior Court of the City and County of San Francisco 
granting a new trial. SYLVAIN J. Lazarus, Judge. Reversed. 


California Combinations in Restraint of Trade Law 


State Antitrust Law—Legality of Agreement Concerning Bids—Determination of 
Reasonable Price—Preventing Competition—Trusts.—An agreement among building main- 
tenance contractors, entered into through an association of such contractors, which pro- 
vided that when the owner of a building who has an existing contract with any member of 
the association for servicing asks for bids on the job from other members for the same 
service, the other members must, if they bid on such job, make their minimum bid higher 
than the price in the existing contract if, in the opinion of the association, the existing con- 
tract price was reasonable, the work was being performed satisfactorily, and the owner 
had no specific reason for changing maintenance contractors, constituted a trust as defined 
in Section 16720 of the California Business and Professions Code. Under the agreement, 
the contractors had unlawfully agreed to fix the prices at which maintenance service would 
be provided, and they had undertaken to prevent competition among themselves by forcing 
their customers to pay higher prices if they sought to change contractors. 


See Combinations and Conspiracies, Vol. 1, 23 2555.05: 


State Antitrust Laws—Exemption as to Agreements To Conduct Operations at Rea- 
sonable Profit—Constitutionality—Section 16723 of the California Business and Professions 
Code, which provides that “No agreement, combination or association is unlawful or within 
the provisions of this chapter, the object and purpose of which are to conduct operations 
at a reasonable profit or to market at a reasonable profit those products which can not 
otherwise be so marketed,” was held too vague to be given effect. The vagueness of the 
term “reasonable profit” infects the whole statutory standard of conduct. There is no 
common law background or fund of common knowledge or experience that would allow 
defendants or the courts to define the term. Because this exemption was added to the 
antitrust statute by an amendment, it was separable from the rest of the statute. 


See Combinations and Conspiracies, Vol. 1, § 2303.05. 


State Antitrust Laws—Exemption of Agreements in Furtherance of Trade—Scope of 
Exemption.—An agreement among the members of a building maintenance contractors’ 
association which had the effect of fixing the price at which maintenance service would be 
provided, and preventing competition among the contractors by forcing their customers 
to pay higher prices if they sought to change contractors, was held not to be lawful under 
Section 16725 of the California Business and Professions Code which provides that “It is 
not unlawful to enter into agreements or form associations or combinations * * * which 
are in furtherance of trade.” Although the broad prohibitions of the Cartwright Act are 
subject to an implied exception similar to the one that validates reasonable restraints of 
trade under the federal Sherman Antitrust Act, agreements fixing prices are invalid in 
California both at common law and under the provisions of the Cartwright Act. It is 
immaterial that the great majority of building owners do not use the services of the con- 
tractors. In any event, the defendants do not constitute an insignificant part of the build- 
ing maintenance industry in San Francisco. 


See Combinations and Conspiracies, Vol. 1, | 2335.05, 2429. 
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People v. Building Maintenance Contractors’ Assn., Inc. 


State Antitrust Laws—Right of State To Attack Validity of Exemption-—-Equal Pro- 
tection.—The State has the right to attack the validity of an amendment exempting classes 
of conduct from the prohibitions of the California antitrust statutes. An invalid amendment 
to a valid statute is ineffective for any purpose. If the state could not rely on the invalidity 
of the amendment in subsequent litigation against members of the exempted classes, those 
classes would escape the operation of the statutes and equal protection would be denied 
to those not exempted. 


See Combinations and Conspiracies, Vol. 1, { 2303.05. 


State Antitrust Laws—Scope of Injunction—Reasonable Construction.—An injunction 
enjoining building maintenance contractors from formulating, promoting, or combining 
in any understanding to raise, fix, adhere to or maintain prices for the furnishing of labor, 
material, and services in the building maintenance industry cannot reasonably be inter- 
preted as prohibiting the contractors from contracting with their customers to provide 
services at such prices as the customers may agtee to pay. Therefore, the injunction was 


held not to be erroneous. 


See Combinations and Conspiracies, Vol. 1, ¥ 2421. 


For the appellant: Edmund G. Brown, Attorney General; Clarence A. Linn, Assistant 
Attorney General; B. Abbott Goldberg, Deputy Attorney General; Thomas C. Lynch, 
District Attorney (San Francisco); and Gregory Stout, Deputy District Attorney. 


For the respondents: Landels and Weigel, Francis McCarty, and Stanley A. Weigel. 


For a prior opinion of the California District Court of Appeals, First District, Division 


One, see 1953 Trade Cases {| 67,454. 


Action to enjoin alleged violations of Cartwright Act (Bus. & Prof. Code, §§ 16700- 
16758)... Order granting defendants a new trial following a judgment for plaintiff, reversed. 


Traynor, Justice [In full text}: Plaintiff 
appeals from an order granting a new trial 
after judgment was entered against defend- 
ants in an action brought to enjoin alleged 
violations of the Cartwright Act. (Bus & 
Prof. Code, §§ 16700-16758.) 


[Nature of Business] 


The facts are stipulated. Defendants are 
the Building Maintenance Contractors’ Asso- 
ciation, an unincorporated association, and 
its members, who are all building mainte- 
nance contractors in San Francisco. The 
building maintenance industry is defined as 
“all persons, associations, firms, partnerships 
and/or corporations participating in the main- 
tenance operation (as distinguished from 
ownership, leasing or managing), cleaning, 
painting, renovating and supplying of jani- 
torial service for buildings, lofts and stores 
in San Francisco.” Maintenance contractors 
are defined as “persons, firms, partnerships 
and/or corporations engaged, in the build- 
ing maintenance industry in San Francisco, 
in the business of contracting, for a fixed 
term, with owners, lessees or managers of 
buildings, lofts or stores located in San 
Francisco to do, for designated buildings, 
lofts or stores so located, part or all of any 
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one or more of the following: Window 
cleaning, janitor work, providing of elevator 
operators and starters, providing of building 
engineers for maintaining heating equipment 
and for minor repairs, providing of night 
watchmen and providing of powder room 
matrons.” There are 44. maintenance con- 
tractors in San Francisco of whom 30 are 
not members of defendant association. Mem- 
bers of the association, however, employ 
approximately 90 per cent of the total num- 
ber of employees employed by all mainte- 
nance contractors in San Francisco and 
service approximately 90 per cent of all San 
Francisco buildings, lofts, and stores serv- 
iced by maintenance contractors. Mainte- 
nance contractors employ approximately 25 
per cent of the employees supplied by vari- 
ous unions for building maintenance, and 
the remainder of the organized employees 
are supplied directly to owners, lessees, and 
managers. The terms and conditions of em- 
ployment of the organized workers are the 
same whether they are employed by mainte- 
nance contractors or directly by owners, 
lessees, or managers. All of defendant main- 
tenance contractors service less than one- 
half of one per cent of the buildings, lofts, 
and stores in San Francisco. 
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[Agreement Constitutes a Trust] 


Defendants have agreed that if bids are 
called for by any person having an existing, 
unexpired contract with any member of their 
association, the members whose bids are 
solicited will report that fact to the asso- 
ciation. The association then makes an 1n- 
vestigation to determine whether the price 
under the existing contract is reasonable, 
whether the service is satisfactory, and 
whether the person soliciting bids has any 
specific reason, no matter how trivial or 
personal, for dispensing with the services 
of the current contractor. If the price 1s 
found to be reasonable, the service satis- 
factory, and there is no specific reason for 
changing maintenance contractors, the mem- 
bers are required to submit bids in excess 
of the current price. The amount of the 
excess is determined by a scale ranging from 
20 per cent down to 5 per cent of the cur- 
rent price depending on the current job 
price per month. If, on the other hand, the 
current price is found to be unreasonable, 
or the service unsatisfactory, or there is a 
specific reason for changing contractors, 
members may submit any bids they see 
fit. Defendants entered this agreement “with 
the intent and for the object and purpose 
of conducting operations at a reasonable 
profit, of marketing at a reasonable profit 
products and services which could not other- 
wise be so marketed and of acting in fur- 
therance of trade, and with no other intent 
whatever nor for any other object or pur- 
pose whatever. There is no evidence, except 
as stated in this stipulation, if any is stated 
herein, that the effect of the admitted agree- 
ment has exceeded, exceeds or will exceed 
the stated intentions, objects or purposes.” 

* “A trust is a combination of capital, skill 
or acts by two or more persons for any of the 
following purposes: 

‘“(a) To create or carry out restrictions in 
trade or commerce. 

““(b) To limit or reduce the production, or 
increase the price of merchandise or of any 
commodity. 

“(e) To prevent competition in manufactur- 
ing, making, transportation, sale or purchase 
of merchandise, produce or any commodity. 

“(d) To fix at any standard or figure, where- 
by its price to the public or consumer shall be 
in any manner controlled or established, any 
article or commodity of merchandise, produce 
or commerce intended for sale, barter, use or 
consumption in this State. 

“(e) To make or enter into or execute or 
carry out any contract, obligations or agree- 
ments of any kind or description, by which 
they do all or any combination of any of the 
following: 
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It is clear that defendants’ agreement con- 
stitutes a trust as defined in Section 16720 
of the Business and Professions Code.* Not 
only have defendants agreed to fix the prices 
at which maintenance service will be pro- 
vided (§ 16720 (d), (e)), but they have also 
undertaken to prevent competition among 
themselves by forcing their customers to 
pay higher prices if they seek to change 
maintenance contractors. (§ 16720 (c).) De- 
fendants contend, however, that their agree- 
ment is exempted from the prohibitions of 
the Cartwright Act by virtue of sections 
16723 and 16725 of the Business and Pro- 
fessions Code. 


[Exemption Claimed] 
Section 16723 provides that 


“No agreement, combination or associ- 
ation is unlawful or within the provisions 
of this chapter, the object and purpose of 
which are to conduct operations at a rea- 
sonable profit or to market at a reasonable 
profit those products which can not other- 
wise be so marketed.” 


In Cline v. Frink Dairy Co., 274 U. S. 445 
[47 S. Ct. 681, 71 L. Ed. 1146], it was held 
that the same exemption contained in the 
Colorado Antitrust Act left the whole stat- 
ute “without a fixed standard of guilt” and 
thus rendered it unconstitutional. In Speegle 
v. Board of Fire Underwriters [1946-1947 
Trave Cases. J 57,493], 29 Cal. 2d 34 [172 
P. 2d 867], we held that because the exemp- 
tion was added to the statute by amendment 
it was separable from the rest of the act. 
Defendants contend, however, that later deci- 
sions of the United States Supreme Court 
indicate that it would no longer follow the 
Cline case, and that in any event the state 


“‘(1) Bind themselves not to sell, dispose of 
or transport any article or any commodity or 
any article of trade, use, merchandise, com- 
merce or consumption below a common standard 
figure, or fixed value. 

‘““(2) Agree in any manner to keep the price 
of such article, commodity or transportation at 
a fixed or graduated figure. 

““(3) Establish or settle the price of any 
article, commodity or transportation between 
them or themselves and others, so as directly 
or indirectly to preclude a free and unrestricted 
competition among themselves, or any pur- 
chasers or consumers in the sale or transporta- 
tion of any such article or commodity. 

“(4) Agree to pool, combine or directly or 
indirectly unite any interests that they may 
have connected with the sale or transportation 
of any such article or commodity, that its price 
might in any manner be affected.’’ 
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nas no standing to challenge the validity of 
the amendment upon which defendants rely. 


[Vagueness of “Reasonable Profit’ | 


Examination of recent cases upholding 
statutes attacked on the ground of vague- 
ness does not persuade us that the Cline 
case was wrongly decided or that the Su- 
preme Court would not follow it today. In 
Bandini Co. v. Superior Court, 284 U. S. 8 
[oZeS Cte l03.. 7/0. Hd. 136]. the words 
“unreasonable waste of natural gas’? were 
found to have an ascertainable meaning in 
the industry involved. (See, also, Kay w. 
United States, 303 U. S. 1, 9 [58 S. Ct. 468, 
82 L. Ed. 607].) In Chaplinsky v. New 
Hampshire, 315 U. S. 568 [62 S. Ct. 766, 86 
L. Ed. 1031], the vague terms of the stat- 
ute had been given a sufficiently definite 
and restrictive interpretation by the state 
court. (Cf. Winters v. New York, 333 U. S. 
507, 518-519 [68 S. Ct. 665, 92 L. Ed. 840]; 
Lanzetta v. New Jersey, 306 U. S. 451, 457 
[590 Ss Er. .6185 83 L.Ed) 888].), In other 
cases, although the prohibited acts were 
defined in vague terms, the statutes were 
upheld because they required the presence 
of an adequately defined specific intent. (Wil- 
liams v. United States, 341 U. S. 97, 101-102 
[71 S, Ct, 576, 95 I. Ed, 774); Dennis v. 
United States, 341 U. S. 494, 515-516 [71 
S. Ct. 857, 95 L. Ed. 1137]; United States v. 
Petrilo, 832) UL S: 15 7) (67,8. Ct. 1538, 91 
L. Ed. 1877]; Gorin v. United States, 312 
Wer S.2 19) 27228. [OLS Ct..4295 85) 1 Ed. 
488]; Screws v. United States, 325 U. S. 91, 
1015165 Sx Ct01031, 189 1. Hd. 1495]. FP. G&A. 
Ice Cream Co. v. Arden Farms Co. [1950- 
1951 TrApE Cases § 62,848], 98 F. Supp. 180, 
187, and cases cited.) Thus a person who 
undertakes to evade income taxes by pad- 
ding his expenses has fair warning that he 
may violate the law even though he may not 
be sure where a jury may draw the line 
between reasonable and unreasonable ex- 
penses. (United States v. Ragen, 314 U. S. 
513, 524, [62 S.Ct.) 374, 86 L._ Ed. \383].) 
As Mr. Justice Holmes said in sustaining 
the validity of a statute dealing with con- 
tributions for “political purposes,” 


“Whenever the law draws a line there 
will be cases very near each other on 
opposite sides. The precise course of the 
line may be uncertain, but no one can 
come near it without knowing that he 
does so, if he thinks, and if he does so it 
is familiar to the criminal law to make 
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him take the risk.” (United States v. Wura- 
bach, 280 U. S. 396, 399 [50 S. Ct. 167, 
74 L. Ed. 508].) 


In the present case, however, the vague- 
ness of the words “reasonable profit” in- 
fects the whole statutory standard of conduct. 
An agreement is legal or illegal depending 
on whether its purpose is to secure reason- 
able or unreasonable profits. Defendants 
can know when they have approached the 
line separating legal from illegal conduct 
only if they can in some way determine 
what reasonable profits are. There is no 
common law background to guide them (cf. 
Nash v. United States, 229 U. S. 373, 377 
P33 SatGtEn 780i 57, Lewd: 1232) tandt there 
is no fund of common knowledge or ex- 
perience that would allow either them or the 
court to determine what those words mean. 
Reasonable profits might be defined as those 
that would permit the payment of reason- 
able wages and provide a reasonable return 
on the capital invested. Such a definition, 
however, would raise serious difficulties in 
determining what are reasonable wages and 
a reasonable return on capital. (See, Con- 
nelly v. General Const. Co., 269 U. S. 385, 
3032304 AO soe CtawkZOn) 70) Le iden 322)5 
United States v. L. Cohen Grocery Co., 255 
U. S. 81, 89 [41 S. Ct. 298, 65 L. Ed. 516].) 
Moreover, an industry may be inefficient 
or producing a product about to be driven 
from the market by a superior substitute. 
In such cases to obtain profits sufficient to 
permit payment of reasonable wages and 
provide a reasonable return on capital would 
require suppression of efficient competitors 
or elimination of the competitive substitute. 
We do not believe that the Legislature in- 
tended that reasonable profits should carry 
a meaning that would premit such a result. 
On the other hand, we cannot conclude that 
reasonable profits should be defined as the 
actual profits realized in a free market. The 
amendment presupposes that the free mar- 
ket is to be interfered with by an agreement 
to secure reasonable profits. It would be 
superfluous if it permitted only those agree- 
ments that have no effect on a free market. 
It may be assumed that in amending the 
Cartwright Act the Legislature contemplated 
that economic considerations may justify re- 
straints of trade in certain circumstances. (See 
Poultry Producers of So. Calf. v. Barlow, 
189 Cal. 278, 284-285 [208 P. 93]; D. Glurar- 
delli Co. v. Hunsicker, 164 Cal. 355, 362-363 
[128 P. 1041].) It fell short, however, of 
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expressing its purposes in terms sufficiently 
clear to be given effect. 


[Right of State To Attack Exemption] 


Defendants’ contention that the state has 
no standing to attack the validity of the 
amendment cannot be sustained. 


It has generally been held that an invalid 
amendment to a valid statute is ineffective 
for any purpose. (Frost v. Corporation Com- 
mission, 278 U. S. 515, 526 [49 S. (Cl, ZA) 
73 L. Ed. 483]; Waters-Pierce Oil Co. v. 
Texas, 177 U. S. 28, 47 [20 S. Ct. 518, 44 
L. Ed. 657]; Miller v. Union Bank & Trust 
Co., 7 Cal. 2d 31, 36 [59 P. 2d 1024]; Com- 
monwealth v. Malco-Memphis Theatres, Inc., 
293 Ky. 531 [169 S. W. 2d 596, 598]; see, 
also, Bacon Service Corp. v. Huss, 199 Cal. 
21, 35° [248 P.° 235]; -anno.; 669A. Woe Re 
1483.) If the state could not attack the 
amendment on the ground that it is uncon- 
stitutionally vague, it would remain a part 
of the statutory standard of conduct, and 
the resulting uncertainty would necessitate 
invalidating the entire statute. (Cline v. 
Frink Dairy Co., supra, 274 U. S. 445, 457.) 
Accordingly, it follows from the holding 
that the amendment is separable from the 
rest of the act (Speegle v. Board of Fire Un- 
derwriters, supra [1946-1947 TrapE CASES 
{ 57,493], 29 Cal. 2d 34, 47-48), that it must 
be treated as invalid for all purposes. The 
problem is well illustrated by cases involy- 
ing amendments that have been held invalid 
because they would deny equal protection 
by exempting certain classes from the oper- 
ation of preexisting statutes. These cases 
hold that since the amendments purporting 
to create the invalid exemptions are void, 
members of the nonexempted classes are 
not denied equal protection. (Waters-Pierce 
Oil Co. v. Texas, supra, 177 U. S. 28, 47; 
Ex parte Davis, 21 F. 396, 397-398; Buffalo 
Gravel Corp. v. Moore, 201 App. Div. 242 
[194 N. Y. S. 225, 232], affirmed 234 N. Y. 
542 [138 N. E. 439]; Gay v. Brent, 166 Ky. 
833 [179 S. W. 1051, 1058]; People v. Butler 
St. Foundry & Iron Co., 201 Ill. 236 [66 
N. E. 349, 356]; Bacon Service Corp. v. Huss, 
supra, 199 Cal. 21, 35.) If, however, the 
state could not rely on the invalidity of the 
amendments in subsequent litigation against 
members of the exempted classes, those 
classes would escape the operation of the 
statutes and equal protection would be denied 
to those not exempted. 
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[Claim Agreement Is in Furtherance 
of Trade] 


Defendants contend that their agreement 
is lawful under the provisions of Section 
16725 of the Business and Professions Code 
providing that “It is not unlawful to enter 
into agreements or form associations or 
combinations which are in further- 
ance of trade.” This provision is the con- 
verse of subdivision a of Section 16720, which 
defines an invalid trust as one created “to 
carry out restrictions in trade or commerce.” 
Since the Cartwright Act articulates in greater 
detail a public policy that has long been rec- 
ognized at common law (Speegle v. Board 
of Fire Underwriters, supra [1946-1947 TRADE 
Cases 57,493], 29 Cal. 2d 34, 44), these 
provisions must be considered in the light 
of common-law precedents. Moreover, it 
may be assumed that the broad prohibitions 
of the Cartwright Act are subject to an 
implied exception similar to the one that 
validates reasonable restraints of trade un- 
der the federal Sherman Antitrust Act. 
(See Standard Oil Co. v. United States, 221 
1 Si 60 31S. VCE 502, Sori ed. 619].) 
Under the Sherman Act, however, agree- 
ments fixing prices are “illegal per se.” 
(Schwegmann Bros. v. Calvert Distillers Corp. 
[1950-1951 Trape Cases {[ 62,823], 341 U. Ss: 
384: "386. [71 S: Ct. 745,/95 Ly eds 1035-42 
A. L. R. 2d 1119], and cases cited.) Similarly 
it has generally been held that such agree- 
ments are invalid in this state both at com- 
mon law and under the provisions of the 
Cartwright Act. (Speegle v. Board of Fire 
Underwriters, supra, 29 Cal. 2d 34, 44; Endi- 
cott v. Rosenthal, 216 Cal. 721, 726 [16 P. 
2d 673]; People v. H. Jeune Co., 179 Cal. 621, 
625 [178 P. 517}.) An exception was recog- 
nized permitting a manufacturer to enter 
valid contracts with retailers fixing the price 
at which his product might be sold (D. 
Ghirardelli Co. v. Hunsicker, supra, 164 Cal. 
355, 362; Grogan v. Chaffee, 156 Cal. 611, 614 
(1059 P..745,. 27 ds) Re ANS so smecce 
Bus. & Prof. Code, §§ 16900-16905), and in 
Herriman v. Menzies, 115 Cal. 16 [44 P. 660, 
A6 Pe 730 5OnATO. Ste Rep aoe soon lean home 
318], it was held that an agreement between 
stevedoring firms with respect to prices was 
not invalid when it appeared that the firms 
in question constituted only an insignificant 
part of those engaged in the business and 
had no power to control prices generally. 


Defendants contend that the Herriman 
case is controlling here because they service 
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less than one-half of one per cent of the 
buildings serviced in San Francisco. The 
Herriman case was decided before the Cart- 
wright Act was adopted in 1907, and in view 
of the specific provisions of the act with 
respect to price fixing that case is no longer 
controlling. (People v. H. Jeune Co., supra, 
179 Cal. 621, 625; see United States v. Tren- 
ton Potteries Co., 273 U. S. 392, 397 [47 
Seto) Jil Bd 7001s) Invany event, 
defendants do not constitute an insignificant 
part of the building maintenance industry 
in San Francisco. That industry consists of 
those persons and firms who contract to 
supply building maintenance service to own- 
ers, lessees, and managers, and defendants’ 
operations constitute approximately 90 per 
cent of those of the industry as a whole. 
It is immaterial that the great majority of 
owners, lessees, and managers maintain their 
buildings without the assistance of mainte- 
nance contractors. In addition to material 
and labor, such contractors supply valuable 
managerial services, and defendants’ agree- 
ment materially reduces competition in the 
supplying of such services and affects the 
prices at which they are available. 


[Interference with Contract Rights] 


Defendants contend that their agreement 
is valid because it operates only to prevent 
tortious interference with existing contract 
rights. They point out that a member of the 
association is required to submit a higher 
bid only if the person soliciting the bid has 
an existing unexpired contract with another 
member, and contend that the purpose of 
requiring the higher bid is to avoid inducing 
a breach of the existing contract. It 1s un- 
necessary to decide whether such a purpose 
or effect would validate an agreement other- 
wise prohibited by the Cartwright Act. 
Defendants’ agreement goes much further. 
Ordinarily a person soliciting bids for main- 
tenance service would do so in advance of 
the expiration date of his current contract, 
not for the purpose of breaching his con- 
tract, but to avoid interruption of service in 
the event that he should not wish to renew 
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it. Thus in the usual situation defendants’ 
agreement does not operate to prevent in- 
terference with existing contract rights, but 
rather to fix prices and restrict competition 
in the future. 


[Injunction Valid] 


Defendants finally contend that the judg- 
ment is erroneous because it enjoins them 
from “Formulating, promoting, participating 
or combining in any understanding, com- 
pact, scheme, plan or agreement to raise, fix, 
adhere to or maintain prices for the furnish- 
ing of labor, material and services in the 
building maintenance industry,” without 
distinguishing between agreements among 
themselves in restraint of trade and legal con- 
tracts with their customers establishing 
prices for particular jobs. In the commonly 
accepted sense of the term, however, a price 
fixing agreement is not one whereby one 
party merely agrees to supply goods or 
services to another at a given price, but one 
whereby the parties seek to determine the 
price at which goods or services shall be 
offered to third parties. (See Schwegmann 
Bros. v. Calvert Distillers Corp. [1950-1951 
Trape CASES § 62,823], 341 U. S. 384, 386 
[7 leSenCt.2/45, 95-T.. Ed. 1035, .19 A... R. 
1119]; Endicott v. Rosenthal, 216 Cal. 721, 
725-727 [16 P. 2d 673]; Max Factor & Co. 
v. Kunsman, 5 Cal. 2d 446, 464 [55 P. 2d 
177]; Bus. & Prof. Code, §§ 16720, d, e (1), 
(2), (3); 16902.) Thus the injunction cannot 
reasonably be interpreted as prohibiting de- 
fendants from contracting with their cus- 
tomers to provide services at such prices 
as the customers may agree to pay. It only 
enjoins defendants from agreeing among 
themselves to engage in the prohibited 
activities. 

Since the stipulated facts support the 
judgment as entered and there is no evi- 
dence that would support a contrary con- 
clusion, the order granting a new trial is 
reversed. 

GinsoNnn Ga) EO MENI eee: 7 CARTERE ID), 
ScHaAuer, J., and Spence, J., concurred. 


Epmonps, J., concurred in the judgment. 
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Directory Publishing Corp. v. FTC : 


[] 67,652] Directory Publishing Corp. and Stanley and Harvey Oleck v. Federal 
Trade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 112—October 
Term, 1953. Docket No. 22732. Argued December 10, 1953. Decided December 29, 1953. 


Federal Trade Commission Act 


Deceptive Trade Practice—Solicitation by Mail of Advertisements for Business 
Directories—“Busy Businessman’s” Rule.—A Federal Trade Commission order prohibiting 
the use of advertisements clipped from publications issued by others in the solicitation 
by mail of advertisements for business directories is afhrmed on the authority of Independent 
Directory Corp. v. Federal Trade Commission, 1950-1951 TrapE CASES q 62,817. 


See Unfair Practices, Vol. 2, | 5025.10. 
For the petitioners: Walsh and Levine (Robert L. Levine, of counsel). 


For the respondent: Earl W. Kintner, General Counsel; Robert B. Dawkins, Asst. 
General Counsel; and Jno. W. Carter, Jr., Attorney. 


Affirming a Federal Trade Commission order in FTC Dkt. 5920. 
Before Crasr, Chief Judge, L. Hanp and MeEpina, Circuit Judges. 
[FTC Order Affirmed] tory Corp. v. Federal Trade Commission, 2 


Per Curtam [In full text]: Judgment Cir. [1950-1951 Trapve Cases { 62,817], 188 
affirmed on authority of Independent Direc- F. 2d 468. 


[67,653] Hershel California Fruit Products Co., Inc., Madonna Foods, Inc., Matmor 
Canning Co., Inc., San Jose Canning Co., Stanislaus Food Products Co., Thornton Canning 
Co., Valentine Gangi and Lucille Gangi, Peter Gangi and Nancy Gangi, John Gangi and 
Constance Gangi, A. R. Gangi, Jr. and Marie Gangi, co-partners doing business under the 
firm name and style of Gangi Brothers Packing Co.; Aron Hershel Trust, doing business 
under the frm name and style of Aron Canning Company v. Hunt Foods, Inc. 


In the United States District Court for the Northern District of California, Southern 
Division. No. 31833. Filed January 7, 1954. 


Robinson-Patman Price Discrimination Act 


Sales at Unreasonably Low Prices—Sufficiency of Complaint—Motion To Dismiss.— 
Allegations of a complaint charging, among other things, that a canner is selling tomato 
paste in interstate commerce at unreasonably low prices for the purpose of destroying 
competition and eliminating the plaintiff canners as competitors, that the prices charged by 
the canner are not justified by the condition of the market or by any other lawful objective, 
and that the canner could have sold its paste for higher prices are sufficient to charge a 
violation of Section 3 of the Robinson-Patman Act. 


See Private Enforcement and Procedure, Vol. 2, § 9009.950. 


Constitutionality—Section 3 of the Robinson-Patman Act—Determination on Motion 
To Dismiss.—Whether or not the language of Section 3 of the Robinson-Patman Act is so 
vague and uncertain as to violate the Fifth and Sixth Amendments to the United States 
Constitution is a question which should not be determined on a motion to dismiss. 


See Price Discrimination, Vol. 1, § 3551.15; Private Enforcement and Procedure, 
Vol. 2, § 9013.440. 


Suit for Civil Damages and Injunctive Relief—Right To Maintain Suit Based on 
Robinson-Patman Act Violation—Robinson-Patman Act as One of the Antitrust Laws.— 
In a suit for civil damages and injunctive relief based on an alleged violation of Section 3 
of the Robinson-Patman Act, the court held, in denying a motion to dismiss, that while it 
has grave doubts as to the correctness of the view that the Robinson-Patman Act is one of 
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Hershel California Fruit Products Co., Inc. v. Hunt Foods, Inc. 

the antitrust laws and that Section 3 of the Act is included within the provisions of Sec- 
tions 4 and 16 of the Clayton Antitrust Act giving a private party the right to maintain an 
action for an alleged violation of the statute, this view represents the weight of authority. 
of the United States District Courts which have passed on the question. The court further 
noted that any change in the rule announced by those Courts is for the Court of Appeals 


and not for the present court. 


See Private Enforcement and Procedure, Vol. 2, § 9011.710, 9024.95. 


Clayton Antitrust Act 


Suit for Civil Damages and Injunctive Relief—Parties Plaintiff—Trust as a Party.—A 
motion to dismiss a complaint as to a plaintiff trust was granted on the ground that under 
the Federal Rules of Civil Procedure and the law of the state in which the court was 
located, the trustee, rather than the trust itself, is the proper party to a legal action. 


See Private Enforcement and Procedure, Vol. 2, J 9005.95. 


For the plaintiffs: Philip S. Ehrlich and Julien R. Bauer, San Francisco, Cal. 


For the defendant: Cushing, Cullinan, Duniway and Gorrill, San Francisco, Cal. 


For a prior opinion of the U. S. District Court, Northern District of California, Scuth- 


ern Division, see 1953 Trade Cases {] 67,474. 


Memorandum for Order 
[Antitrust Suit] 


Carter, District Judge [Jn full text]: 
Plaintiffs in this action are six corporations, 
eight individuals who are partners doing 
business under a fictitious name, and a 
trust. The one defendant is a corporation. 
All of the plaintiffs and the defendant are 
engaged in the business of canning and 
selling tomato paste. 

The complaint alleges violations of the 
antitrust laws of the United States by the 
defendant and alleges that such violations 
have injured plaintiffs in their respective 
businesses. The prayer is for injunctive 
relief and treble damages. 


[Motion To Dismiss] 


At a prior stage of this action, the court 
denied plaintiffs a preliminary injunction. 
See opinion of Judge Morris, Hershel Cali- 
fornia Fruit Products Co. v. Hunt Foods 
[1953 Trapve Cases { 67,474], 111 F. Supp. 
732. Now, defendant has moved to dismiss 
the complaint, and, in the alternative, to 
dismiss it as to plaintiff Aron Hershel 
Trust and to strike the entire complaint, or 
certain designated portions therefrom. 

The allegations of the complaint state 
two separate theories of defendant’s lia- 
bility. One theory is that defendant is 


Trade Regulation Reports 


monopolizing and attempting to monopolize 
interstate trade and commerce in tomato 
paste, in violation of Section 2 of the 
Sherman Act, 15 “U, 0S) C.- 2; Phe other 
theory is that defendant is selling tomato 
paste in interstate commerce at tnreason- 
ably low prices for the purpose of destroy- 
ing competition and of. eliminating com- 
petitors, including plaintiffs, all in violation 
of Section 3 of the Robinson-Patman Act, 
[Sy Wires. loa. 

The motion to dismiss is based upon the 
grounds that: 

(1) The complaint fails to state a claim 
upon which relief can be granted; and, 

(CQ leisy clear™irom™ thet iface of wthe 
complaint that plaintiff “Aron Hershel 
Trust” has no legal capacity to sue. 

Plaintiffs have incorporated two state- 
ments of their claim for relief into one 


count in the complaint. Such pleading is 
permitted by Rule 8 (e) (2), F. R. C. P. 


[Sales at Unreasonably Low Prices] 


With reference to the alleged violation 
of Section. 3 of the Robinson-Patman Act, 
the complaint recites that during 1951 and 
1952, defendant progressively lowered the 
price at which it offered tomato paste for 
sale. The price in January, 1952 was 
$6.75 per case of 6-ounce cans, In June, 
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1952 the price per case of 6-ounce cans 
was lowered to $6.00. Both of these prices 
are alleged to have been unreasonably low 
because: (1) such prices were not justi- 
fied by the condition of the market or by 
any other lawful objective ot defendant; 
and, (2) defendant could have sold its paste 
for higher prices. It is also alleged that 
the $6.00 price was unreasonably low in 
that it was not less than $1.00 below the 
cost of production of such paste by either 
defendant (including advertising in its cost) 
or plaintiffs (excluding advertising from 
their respective costs). The complaint al- 
leges that defendant continues to sell at 
the price of $6.00 per case, and that such 
price is still unreasonably low for the same 
reasons. 


The complaint further alleges that the 
defendant sold, and continues to sell and 
offer to sell, its paste at the aforesaid 
prices for the purpose of destroying com- 
petition and of eliminating its competitors, 
including plaintiffs. It is said in the com- 
plaint that approximately 95% of the tomato 
paste produced in the United States is 
canned and packed in California, and there- 
after sold and shipped to other points 
throughout the United States, in interstate 
commerce. The defendant is alleged to 
have sold, and to now sell and offer to sell, 
its paste at the aforesaid prices in all of the 
forty-eight states. 


[M onopolization] 


With respect to the alleged violation of 
Section 2 of the Sherman Act, the com- 
plaint charges that the defendant alone 
has monopolized and attempted to mo- 
nopolize interstate commerce and trade in 
tomato paste. Defendant is not charged 
with conspiring or combining with others 
to monopolize. 

It is alleged that defendant is the fourth 
largest canner and packer of fruits and 
vegetables in the United States, that de- 
fendant’s business is large as compared to 
the individual businesses of the respective 
plaintiffs, and that during the period from 
1943 to 1948 defendant experienced sub- 
stantial growth through acquisition or ab- 
sorption of other concerns. In the field of 
the production of tomato paste, which is 
the only product as to which a monopoly 
or attempted monopoly is charged, the 
defendant is alleged to have produced 7% 
to 8% of the total pack for the year 1951. 
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It is further alleged that prior to 1951 the 
defendant packed an inconsequential amount 
of tomato paste and was an unimportant 
factor in that branch of the canning 
industry. 

The conduct alleged to have been utilized 
by defendant in monopolizing and attempt- 
ing to monopolize is as follows: (1) price 
cutting; (2) extensive nation-wide advertis- 
ing of its products; (3) offering to buyers 
of tomato paste more favorable credit 
terms than any other seller of such product ; 
(4) offering to buyers of tomato paste 
substantial payments for advertising its 
products; (5) offering to sell tomato paste 
at prices lower than those which might be 
offered by any competitor. 

The complaint further alleges specific 
items of damage to the respective plaintiffs, 
and alleges that such damages were directly 
and proximately caused by defendant’s vio- 
lations of the Robinson-Patman Act and 
of the Sherman Act. 


[Constitutionality] 


Defendant contends that Section 3 of 
the Robinson-Patman Act, prohibiting sales 
at “unreasonably low prices”, is unconsti- 
tutional because its language is so vague 
and uncertain that it contravenes the Fifth 
and Sixth Amendments. Defendant fur- 
ther contends that Section 3 of the Robin- 
son-Patman Act is not one of the “anti-trust 
laws of the United States’ and hence 
neither an action for an injunction nor for 
treble damages may be maintained by a 
private party as a result of its violation. 

Whether or not the language of the 
Robinson-Patman Act is so vague and 
uncertain as to violate the Fifth and Sixth 
Amendments to the Constitution in a ques- 
tion which should not be determined on a 
motion to dismiss. United States v. Bowman, 
D. C. N. D. Ill. [1948-1949 TraprE Cases 
{ 62,403], 89 F. Supp. 112, 114. See also 
Borden’s Farm Products Co. v. Baldwin, 293 
Uses. 194: 


[Right to Maintain Private Action 
Based on Section 3 Violation] 


Defendant further contends that there is 
no statutory authority for a private party 
to bring an action for an injunction or 
treble damages, based upon a violation of 
Section 3 of the Robinson-Patman Act. 
Section 4 of the Clayton Act, 38 Stat. 731, 
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15 U. S. C. 15, authorizes a private party 
to bring an action for treble damages sus- 
tained as the result of a violation of the 
“anti-trust laws.” Section 16 of the Clayton 
Act, 38 Stat. 737, 15 U.S. C. 26, creates in 
private parties a. right to injunctive relief 
against threatened loss or damage caused 
by a violation of the “anti-trust laws, includ- 
ine sections 2,4i3;07 ands 8:oftthis JAct/? 
Section 1 of the Clayton Act, 38 Stat. 730, 
15 U. S. C. 12, defines “ ‘antitrust laws,’ as 
used herein,” as including certain named 
Acts of Congress. The Robinson-Patman 
Act is not one of the Acts included within 
the provisions of Section 1 of the Clayton 
Act. 


Defendant also argues that the Clayton 
Act cannot be construed to refer to the 
Robinson-Patman Act because: (1) the 
former was enacted in 1914, whereas the lat- 
ter was not adopted until 1936; (2) Sec- 
tion 3 of the Robinson-Patman Act was not 
an amendment to the Clayton Act or to 
any of the “anti-trust laws,’ but was an 
independent enactment; (3) the fact that 
the draftsmen of the United States Code 
have included in Section 12 of Title 15 
thereof (Section 1 of Clayton Act) a refer- 
ence to Section 3 of the Robinson-Patman 
Act is entitled to no weight because where 
there is a difference between the statute as 
enacted by Congress and the Code, the 
statute controls. 

The question of whether or not a private 
party may maintain an action for damages 
or an injunction as a result of a violation 
of Section 3 of the Robinson-Patman Act 
has been considered by several courts. 
Holding that that statute is one of the 
“anti-trust laws of the United States” and 
that an action thereunder is maintainable 
by a private party are: Atlanta Brick Co. 
v. O'Neal, D. C. E. D. Tex., 44 F. Supp. 
39: Spencer v. Sun Oil Co., D. © i@onn: 
[1950-1951 TrapE CASES { 62,735], 94 F. 
Supp. 408; Balian Ice Cream Co., Inc. v. 
Vedemnaruns Gos D.iCxS, DmCalif,-[1950- 
1951 Trape Cases { 62,742], 94 F. Supp. 
796; Myers v. Shell Oil CO,. 1D, (Gs as, IDE 
Calif. [1950-1951 Trane Cases { 62,816], 96 
F. Supp. 670. See also the dictum in 
Bruce’s Juices, Inc. v. American Can Go: 
[1946-1947 Trape CASES veces las Om Cnese 
743. To the contrary is National Used Car 
M. Report v. National Auto. D. Assn, 
DisGeDiiC» (1952) Trape/ Cases q 67,369], 
108 F. Supp. 692, 694-3; Affirmed on this 
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point App. D. C. [1952 TrapE Cases 
{ 67,370], 200 F. (2d) 359. As pointed 
out in the latter. case there are many legal 
publications and law review articles ex- 
pressing the opinion that a private party 
may not maintain such an action. See 50 
Meloyad. iL, Ike IANS thy NEL oye Jef), IC ey CS, 
Sil2 9) 22) Vashon Un LAr OM e535 1825 22 
A, B. A. J. 593, 649. 


While the court has grave doubts as to 
the correctness of the view that the Robin- 
son-Patman Act is one of the “anti-trust 
laws” and that Section 3 of that Act is 
included within the provisions of Sections 
4 and 16 of the Clayton Act giving a private 
party the right to maintain an action for an 
alleged violation of the statute, this view 
represents the weight of authority of the 
United States District Courts which have 
passed upon the question. The same argu- 
ments advanced here by defendant were 
ruled on adversely in those cases. Any 
change in the rule announced by those 
Courts is for the Court of Appeals, not 
this Court. 


[Section 3 Allegations Sufficient] 


The allegations of the complaint are suf- 
ficient to charge a violation of Section 3 
of the Robinson-Patman Act. The com- 
plaint also alleges damage to plaintiffs 
resulting from such violations and the 
threat to plaintiffs of irreparable injury if 
such violations continue. This is sufficient 
to state a cause for the granting of relief 
to plaintiffs. 

Since the plaintiffs adequately state cause 
for the granting of relief under the theory 
that they have been damaged by defend- 
ant’s violation of the Robinson-Patman 
Act, it is unnecessary to decide whether 
or not the complaint adequately alleges 
cause for relief because of defendant’s vio- 
lation of the Sherman Act. A motion to 
dismiss for failure to state a claim should 
not be granted unless it appears to a cer- 
tainty that the plaintiff would be entitled 
to no relief under any state of the facts 
which could be proved in support of his 
claim. Turner v. United States Gypsum Co., 
N. D. Ohio, 11 F. R. D. 545; Moore’s Fed. 
Practice, 2d Ed., Section 8.13, P. 1653. 


[Motion To Strike] 


A complaint in an anti-trust suit requires 
a statement of matters and their relation to 
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each other considerably more extensive 
than that required in the ordinary case. 
Bader v. Zurich General Accident & Lia- 
bility Ins. Co., Ltd., D. C. S. D. N. Y. [1952 
Trape Cases § 67,277], 12 F. R. D. 437. 
A motion to strike will not be granted if 
the allegations, even though immaterial, 
can do no harm to the moving party by 
their presence in the pleading, and the 
point can better be determined in connec- 
tion with a decision on the merits. First 
Trust & Savings Bank of Zanesville, Ohio 
v. Fidelity-Philadelphia Trust Co., D.C. E. D. 
Pa. 12 F. R. D 195; M. K. Porter Co., Inc. 
v. Bremer, D. C. E. D. Ohio, 11 F R. D. 89. 
However, plaintiffs, through their counsel, 
have agreed that certain specified portions 
of the complaint may be stricken. There- 
fore, those particular portions should be 
stricken. 


[Trust Cannot Maintain Action] 

One of the parties plaintiff named in the 
complaint is the Aron Hershel Trust. The 
complaint names the Trust itself as plaintiff 
and not the trustee. Under both the Fed- 
eral Rules of Civil Procedure and the law 
of California, the trustee, rather than the 
trust itself, is the proper party to a legal 
action. Rule 17 (a), F. R. C. P.; Thorpe vw. 
Story, 10 Cal. 2d 104, 114; Calif. Code 


Civil Procedure, Sections 367, 369. The 
issues of capacity to sue may be raised by 
motion to dismiss where the defect appears 
on the face of the complaint. Coburn v. 
Coleman, D. C. W. D. S. C., 75 F. Supp. 
107; Brush v. Harkins, D. C. W. D. Mo., 9 
F. R. D. 604. The complaint should be 
dismissed as to plaintiff Aron Hershel 
Trust with leave to amend. 


[Rulings] 
Accordingly, 


(1) Defendant’s motion to dismiss on the 
ground that the complaint fails to state a 
claim for which relief can be granted is 
denied; 

(2) The action is dismissed as to plain- 
tiff, Aron Hershel Trust; 


(3) These portions of the complaint 
specified in plaintiffs’ letter of August 19, 
1953 are stricken; and 


(4) Plaintiffs shall have twenty (20) 
days from the date hereof to amend the 
complaint to join as a party or parties the 
real party or parties in interest in the place 
of Aron Hershel Trust. 


Counsel for plaintiffs are directed to pre- 
pare and present an order in accordance 
herewith. 


[] 67,654] United States v. National City Lines, Inc., et al. 
In the United States District Court for the Northern District of Illinois, Eastern Divi- 


sion. No. 49 C 1364. Dated December 17, 1953. 
Case No. 890 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suit—Proof of Prior Criminal Conviction—Estoppel—Partial 
Summary Judgment—Right to Injunctive Relief—Where an indictment in a criminal 
proceeding and a complaint in an injunctive proceeding each charged the same offense 
against the same defendants and the defendants had been found guilty of the offense 
charged in the criminal proceeding, the defendants were held to be estopped by their 
conviction to re-litigate, in the civil proceeding, the matters necessarily decided in the 
criminal proceeding. However, it was held that the criminal judgment alone did not 
establish that the Government was entitled to the injunction sought in the civil proceed- 
ing on a motion for summary judgment because a genuine issue of fact existed upon the 
question of the threat of future violations. The court, after deciding that an order limiting 
the issues should be entered before trial, directed that an order be entered under Rule 
56 (d) of the Federal Rules of Civil Procedure to the effect that the matters necessary to. 
support the verdict in the criminal proceeding shall be deemed established, that no proof 
of these matters shall be required of the Government at the trial, and that no evidence 
denying them shall be admitted, except that any evidence bearing upon the proper scope 
of any decree which might be entered may be received. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8225.470, 8229.225,. 
8233.100. 


fi 67,654 


Copyright 1954, Commerce Clearing House, Inc. 


aa 


Number 285—91 
1-28-54 


Cited 1954 Trade Cases 
U.S. v. Natl. City Lines, Inc. 


69,099 


For the plaintiff: Earl A. Jinkinson, William C. Dixon, Ralph M. McCareins, and 
Edwin U. Driscoll, Chicago, Ill. 


For the defendants: H. Templeton Brown, and Mayer, Meyer, Austrian and Platt 
for Standard Oil Company of California and Federal Engineering Corporation. Weymouth 
Kirkland, A. Leslie Hodson, and Joseph Thomas for Firestone Tire & Rubber Company. 
Edward J. Johnston, and Johnston, Thompson, Raymond and Mayer for Phillips Petroleum 
Company. Ferris E. Hurd and Henry M. Hogan for General Motors Corporation. John T. 
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McGrath, Pantaleoni and Downey for National City Lines, Inc. and Pacific City Lines, 
Inc. John H. Hershberger, and Knapp, Cushing, Hershberger and Stevenson for Mack 


Manufacturing Corporation. All counsel of Chicago, III. 


For a prior opinion of the U. S. District Court, Northern District of Illinois, Eastern 


Division, see 1950-1951 Trade Cases {] 62,875. 


Memorandum 
[Complaint] 


HorrMan, District Judge [In full text]: 
The plaintiff, United States of America, 
has brought suit against National City Lines, 
Inc., Pacific City Lines, Inc., Firestone Tire 
& Rubber Company, General Motors Cor- 
poration, Phillips Petroleum Company, Mack 
Manufacturing Corporation, Standard Oil 
Company of California, and Federal En- 
gineering Corporation, a Standard subsidiary, 
to enjoin the violation of Sections 1 and 2 
of the Sherman Act, 15 U. S. C. Secs. 1 and 
2. The complaint charges, in Paragraph 20, 
that the defendants 


“have engaged in an unlawful combina- 
tion and conspiracy to acquire ownership, 
control or a substantial financial interest 
in a substantial part of the local transpor- 
tation companies in the various cities, 
towns and counties in the various states 
of the United States and to restrain and 
to monopolize the aforesaid interstate com- 
merce in motor buses, petroleum products, 
tires and tubes sold to local transporta- 
tion companies in cities, counties and 
towns in which National, American, a 
former subsidiary of National, and Pacif- 
ic have, or have acquired, or in the future 
acquire, ownership, control or a substan- 
tial financial interest in said local trans- 
portation companies, all in violation of 
Sections 1 and 2 of the Sherman Anti- 
trust Act.” 


[Indictment—Prior Adjudication] 


The plaintiff, in its supplemental com- 
plaint, also sets up a prior adjudication of 
these issues in a criminal prosecution of the 
same defendants for violation of the Sher- 
man Act, and upon the basis of these alle- 
gations now moves for summary judgment 
in its favor. The indictment in the criminal 
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case contained two counts. The first charged 
that the defendants 


“have knowingly and continuously en- 
gaged in a wrongful and unlawful com- 
bination and conspiracy to acquire or 
otherwise secure control of or acquire a 
substantial financial interest in a substan- 
tial part of the companies which provide 
local transportation service in the various 
cities, towns and counties of the several 
states of the United States, and to elimi- 
nate and exclude all competition in the 
sale of motor buses, petroleum products, 
tires and tubes to the local transportation 
companies owned or controlled by or in 
which National, American or Pacific had 
a substantial financial interest, and to local 
transportation companies in which said 
companies acquired or, in the future, ac- 
quire ownership, control or a substantial 
financial interest, all in violation of Sec- 
tion 1 of the Sherman Act.” 


The second count of the indictment al- 
leged that the defendants 


“have knowingly, wrongfully and unlaw- 
fully combined and conspired to monopo- 
lize part of the interstate trade and com- 
merce of the United States, to wit, that 
part consisting of the sale of motor buses, 
petroleum products, tires and tubes used 
by local transportation systems in those 
cities, towns and counties in which de- 
fendants National, American and Pacific 
owned, controlled or had a substantial 
financial interest in, or acquired, or in 
the future acquire, ownership, control or 
a substantial financial interest in, or ac- 
quired, or in the future acquire, owner- 
ship, control or a substantial financial 
interest in said local transportation sys- 
tems, in violation of Section 2 of the 
... Sherman Act.” 


The criminal prosecution under this in- 
dictment resulted in a verdict of acquittal 
upon the first count, and a verdict of cuilty 
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upon the second. The conviction was af- 
firmed upon appeal. United States v. Na- 
tional City Lines, Inc. [1950-1951 TRADE CASES 
962,757], 186° FN 2ds562) 'C/ .Ciry 1951) hcert. 
denied, 341 U. S. 916 (1951). 


[Re-Litigation of Adjudicated Issues] 


A comparison of the two counts of the 
indictment with the allegations of the civil 
complaint filed in this suit reveals that the 
same offenses are charged in both actions. 
The first count of the criminal indictment 
may be summarized, for present purposes, 
as charging the defendants “with restraint 
of trade in obtaining control of transpor- 
tation systems plus a conspiracy to restrain 
competition in sales to those companies.” 
United States v. National City Lines, Inc., 
supra, at page 568. 


The second count charges only a con- 
spiracy to monopolize the sales of supplies 
used by local transportation companies, 
without the element of a conspiracy to 
obtain control of them. The civil complaint 
in this case incorporates both conspiracies. 
The conspiracies alleged in the indictment, 
in both counts, and in this complaint are 
all charged as having begun “on or about 
January 1, 1937.” 

The plaintiff, in seeking summary judg- 
ment, does not of course urge that the 
criminal adjudication constitutes a bar to 
further litigation in so far as it resulted in 
acquittal. The issues raised by the allega- 
tion and denials of a conspiracy to restrain 
trade by obtaining control of local trans- 
portation companies in various cities and 
to eliminate competition in the sale of sup- 
plies to companies of which control was 
so obtained must therefore remain open 
upon the trial. 


[Future Violations} 


The plaintiff does contend, however, that 
the defendants are estopped by their con- 
viction under the second count of the indict- 
ment to re-litigate the matters necessarily 
decided in that conviction. It is clear that 
they are. Local 167, International Broth- 
erhood of Teamsters v. United States, 291 
U. S. 293 (1934); Northwestern Oil Co. v. 
Socony-Vacuum Oil Co., 138 F. 2d 967 (7 
Cir. 1943). But the criminal judgment alone 
does not establish that the plaintiff is en- 
titled to the injunction sought in this pro- 
ceeding. The purpose of an injunction is 
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to prevent future violations. A determina- 
tion of some cognizable danger of recur- 
rence is a prerequisite to the relief sought. 
United States v. W. T. Grant Co. [1953 
Trape CAsEs § 67,493], 345 U. S. 629, 633 
(1953) ; United States v. Oregon State Medi- 
cal Society [1952 Trape Cases { 67,264], 343 
U. S. 326 (1952). The answers filed by the 
defendants, their responses to interroga- 
tories, and affidavits filed in support of 
their opposition to this motion deny the 
continuance of the conspiracy and tend to 
show that the offending contracts have 
expired or been cancelled. It thus appears. 
that a genuine issue of fact exists upon 
the question of the threat of future viola- 
tions, and that question must stand for 
trial, as the plaintiff concedes. 


[Issues Limited Before Trial] 


The defendants apparently agree that re- 
litigation of some of the matters involved 
in the criminal case is foreclosed, but they 
insist that determination of what those 
matters are should be made in the course 
of the trial. 


It is apparent that the area of disagree- 
ment between the parties upon this motion 
is narrow. In substance, the problem is 
whether an order limiting the issues should 
be entered now, or should await the trial. 
Under the practice prevailing before the 
adoption of the Federal Rules of Civil 
Procedure, such matters were properly set- 
tled before trial by means of motions ad- 
dressed to the pleadings. Thus in a suit 
by the United States to enjoin violation 
of the Sherman Act, the defendants’ denial 
of matters previously decided by a criminal 
conviction could be stricken as sham. Sec 
United States v. Greater New York Live 
Poultry Chamber of Commerce, 44 F. 2d 393: 
(CS. DENY) 1980) esainteye 53. ecco 
(S. D. N. Y. 1931), both affirmed sub nom. 
Local 167, International Brotherhood of Team- 
sters v. United States, 291 U. S. 293 (1934). 
Under the Federal Rules, the elimination 
of precluded issues can be accomplished 
through an order limiting the issues for 
trial under the authority of Rule 56 (d). 
which provides: 


“Tf on motion under this rule judgment 
is not rendered upon the whole case or 
for all the relief asked and a trial is: 
necessary, the court at the hearing of the 
motion, by examining the pleadings and 
the evidence before it and by interrogat- 
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ing counsel, shall if practicable ascertain 
what material facts exist without substan- 
tial controversy and what material facts 
are actually and in good faith contro- 
verted. It shall thereupon make an order 
specifying the facts that appear without 
substantial controversy, including the ex- 
tent to which the amount of damages 
or other relief is not in controversy, and 
directing such further proceedings in the 
action as are just. Upon the trial of the 
action the facts so specified shall be 
deemed established, and the trial shall 
be conducted accordingly.” 


An order or “partial summary judgment” 
entered under this rule closely resembles 
an order resulting from the pre-trial pro- 
cedures for the formulation of issues pro- 
vided by Rule 16 of the Federal Rules. 
See Biggins v. Oltmer Iron Works, 154 F. 
2d 214 (7 Cir. 1946). There seems to be 
no reason why the determination of the 
issues foreclosed by the criminal conviction 
should be postponed until the trial, com- 
pelling the parties to undertake expensive 
and time-consuming preparation for the 
trial of issues which might be found at 
the trial to have been settled in the crimi- 
nal case. An order under Rule 56 (d) will 
therefore be entered. The question of the 
proper scope of the order remains. Only 
those ultimate facts necessary to the con- 
viction are subject to the estoppel of the 
former adjudication, Upon the appeal in 
the criminal case, the defendants asserted 
that the evidence was insufficient to sustain 
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the verdict of guilty under the second 
count. In afhrming the conviction the 
Court of Appeals painstakingly reviewed 
the evidence. The findings which were 
held to be necessary to support the verdict 
upon appeal are: (1) that, within the 
period charged in the indictment, the de- 
fendants entered into contracts among them- 
selves for the exclusive sale and purchase 
of the supplies required by the transpor- 
tation companies involved; (2) that these 
contracts were intentionally executed by 
the defendants acting in concert; (3) that 
these acts were performed with the intent 
required by the Sherman Act; and (4) con- 
stituted a conspiracy to restrain trade in 
violation of that Act. United States v. 
National City Lines, Inc. [1950-1951 TRrave 
Cases 62,757], 186 F. 2d 562, at 570-72 
(7 Cir. 1951). These matters shall be deemed 
established. No proof of these facts shall 
be required of the plaintiff at the trial, 
and no evidence denying them shall be 
admitted, except that any evidence bearing 
upon the proper scope of any decree which 
might be entered may be received. 

While the plaintiff, in its reply brief at 
page 14, has suggested that there be a 
hearing to settle the form of the order 
to be entered under Rule 56 (d), the Court 
feels that such cause is unnecessary in 
view of the opinion of the Court of Appeals. 
Counsel are directed, therefore, to prepare 
an order in conformity with the views 
herein expressed. 


[1 67,655] Tivoli Realty, Inc. v. Paramount Pictures, Inc., et al. 
In the United States Court of Appeals for the Fifth Circuit. No. 14486. Dated January 


15, 1954. 


Appeal from the United States District Court for the Northern District of Texas. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Evidence—Prior Government Judgments Against Same 


Defendants—Exclusion—Prejudicial Error—tIn a private action alleging 


that motion 


picture distributors violated the antitrust laws, a trial court committed prejudicial error 
in excluding from the evidence prior Government judgments against the same distributors 
named in the present suit. The excluded judgments should have been admitted in evidence 
under Section 5 of the Clayton Antitrust Act, and the jury should have been instructed 


as to the issues determined in such judgments. 


Also, the scope and effect of the judgments 


on the issues presented should have ‘been explained to the jury. 
See Private Enforcement and Procedure, Vol. 2, § 9012.350. 


Suit for Civil Damages—Evidence—Exclusion—Restrictions on Cross-Examination— 
Prejudicial Error.—In a private action alleging that motion picture distributors violated 
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the antitrust laws, a trial court committed prejudicial error when it excluded evidence of- 
fered by the plaintiff to rebut the distributors’ claims that sound business judgment required 
the selection of a single theatre to play all of their films first in a given competitive area. 
Also, the trial court committed prejudicial error in unduly restricting the plaintiff in its 
cross-examination of witnesses for the distributors. The gist of the plaintiff’s case de- 
pended upon circumstantial evidence, which requires that much latitude be given the 


party offering the evidence. 
See Private Enforcement and Procedure, Vol. 2, § 9012.190. 


Suit for Civil Damages—Evidence—Directed Verdict—Denial of Equitable Relief. — 
Where the evidence before a jury, plus the evidence that was offered by the plaintiff and 
erroneously excluded by the trial court, was amply sufficient as to some of the defendants 
to warrant submission to the jury of the controverted issues of fact presented by the 
pleadings, the trial court was held to have erroneously granted a motion for a directed 
verdict for the defendants. However, the trial court did not abuse its discretion in denying 
equitable relief after the instructed verdict had established the fact that there was no 
proof of an antitrust violation because, in a blended legal and equitable action, equitable 


relief may well depend upon findings of fact by the jury. 
See Private Enforcement and Procedure, Vol. 2, { 9014.05, 9014.25, 9014.60. 


For the appellant: 


William P. Fonville, Dallas, Tex.; Irving L. Goldberg, Dallas, 


Tex.; and Robert L. Wright, Washington, D. C. 


For the appellees: 


Roy W. McDonald, New York, N. Y.; Jos. Irion Worsham, 


Dallas, Tex.; George S. Wright, Dallas, Tex.; and Robert E. Sher, Washington, D. C. 
Before HutcHeEsoN, Chief Judge, and HotmMes and RusseELt, Circuit Judges. 


[Prior Proceedings | 


Homes, Circuit Judge [Jn full text]: This 
appeal is from a judgment, entered upon an 
instructed verdict for the defendants, dis- 
missing an action charging violations of the 
antitrust laws. It is the third time that this 
case in one phase or another has been 
before the federal courts; it appeared first 
in [1948-1949 TrapEe Cases § 62,211] 75 Fed. 
Supp. 93, wherein an injunction was granted 
against the prosecution of the suit in Dela- 
ware, which was reversed in Tivoli v. Inter- 
state [1948-1949 Trape Cases {[ 62,229], 167 
F. (2) 155. Thereafter, the defendants 
moved the Delaware court to transfer the 
case to Texas and, the judge refusing to 
do so, the defendants filed a mandamus 
proceeding in the Court of Appeals for the 
Third Circuit, which resulted in its transfer. 
Paramount Pictures v. Rodney [1950-1951 
TRADE Cases { 62,736], 186 F. (2) 111. 


[Directed Verdict for Defendants] 


The trial in Texas before the court and a 
jury having terminated in a judgment for 
the defendants, the appellant is here assign- 
ing a number of errors, the first of which 
assails the instructed verdict and claims 
that there was sufficient substantial evidence 
to warrant submission of the issues to the 
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jury. The verdict was instructed on the 
ground that there was no such evidence. 
The ground upon which the court acted in 
directing the verdict was first disclosed in 
its statement to the jury, in granting the 
motion, that there was no proof whatever 
of a conspiracy, no proof of collateral facts 
pointing conclusively to such conspiracy, 
and that “every one charged with that has 
denied it under oath here.” 


[A Jury Case] 


We think that the evidence before the 
jury, plus the evidence that was offered by 
plaintiff and erroneously excluded by the 
court below, was amply sufficient as to some 
of the defendants to warrant submission to 
the jury of the controverted issues of fact 
presented by the pleadings, This is a 
blended legal and equitable action, but equita- 
ble relief may well depend upon the find- 
ings of fact by the jury; at least there was 
no abuse of discretion on the part of the 
court in denying equitable relief after the 
instructed verdict had established the fact 
for the time being that there was no proof 
whatever of a conspiracy. If on another 
trial the conspiracy should be established, 
the prayer for equitable relief should be 
reconsidered. 
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[Exclusion of Prior Judgments | 


The principal questions presented by this 
appeal are whether the court committed 
prejudicial errors in excluding the Para- 
mount judgments entered Dec. 31, 1946, and 
Feb. 8, 1950, and in unduly restricting the 
appellant in its cross-examination of the 
witnesses for the defense. We think that 
it did. The excluded judgments were en- 
tered in United States v. Paramount, 66 Fed. 
Supp. 323 [1946-1947 Trape Cases § 57,470], 
334 U. S. 131 [1948-1949 Trape CASES 
J 62,244], 85 Fed. Supp. 881 [1948-1949 
TRAvE Cases ¥ 62,473]. The first judgment 
pursuant to that decision was entered on 
Dec. 31, 1946, and the supporting findings 
are reported in 70 Fed. Supp. 53. It was 
found and adjudged that the eight distribu- 
tor defendants, which were the same as the 
eight distributor defendants named in this 
suit, had engaged in a nationwide conspiracy 
to establish uniform systems of runs, clear- 
ances, and admission prices, in the principal 
cities of the United States in order to pro- 
tect their first run licensees from competi- 
tion in these areas. Conclusions of Law 
84), 8. (&), 70 Fed, Supp. 53, 72. ~The 
court also concluded that these distributors 
had discriminated in favor of theatre cir- 
cuits, affiliated with one or more of them, in 
granting various license privileges. Conclu- 
sions of Law 8 (d), 70 Fed. Supp. 53, 72. 
For further findings and holdings in this 
case, see 334 U. S. 131 et seg. and 85 Fed. 
Supp. 881, 893-896. 


The admission in evidence of the excluded 
judgments was authorized by Sec. 5 of the 
Clayton Act, 38 Stat. 731, 15 U. S. C. 16. 
The suit in which the excluded judgments 
were entered was brought under Sec. 4 
of the Sherman Act, 26 Stat. 209, 15 U.S. C. 
4. Upon the authority of said section 5 
and Emich Motors v. General Motors [1950- 
1951 Trape Cases { 62,778], 340 U. S. 558, 
we conclude that the excluded judgments 
should have been admitted and the jury 
fully instructed as to the issues therein de- 
termined. Also the scope and effect of these 
judgments on the issues presented should 
have been explained to the jury by the 
court. Emich Motors v. General Motors, 
supra. See also Theatre Enterprises, Inc. v. 
Loews [1953 Trape CASES { 67,413], 201 F. 
(2) 306; Don George, Inc. v. Paramount 
[1952 Trape CASES 1 67,294], 111 Fed. 
Supp. 458. 
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[Evidence To Rebut Claims] 


Evidence was also offered by appellant, 
which should have been admitted, to rebut 
the defendants’ claims that sound business 
judgment required the selection of a single 
theatre to play-all of their films first in a 
given competitive area. The ground of the 
exclusion was that the defendants’ practices 
in licensing Interstate’s Houston theatres 
had “nothing to do with Dallas people,” 
although the illegal acts in Houston were 
alleged to be an integral part of a nation- 
wide conspiracy. 


[Restrictions on Cross-Examinations] 


The trial court also arbitrarily restricted 
the cross-examination of witnesses for the 
appellees. An illustration of this practice 
occurred when plaintiff's counsel was ex- 
amining Andrew Smith and the following 
colloquy occurred: 


“QO. Regardless of who was entitled to 
what, you were in business selling your 
pictures for money, weren’t you? 

“A. Yes, sir. 

“Q. Now, is there any reason at all, 
when somebody comes to you and wants 
to pay you money for your pictures on a 
particular availability, that you are selling 
to someone else, that you could not sit 
down and discuss with him what he is 
willing to pay for it? 

“The Court: He doesn’t have to answer 
that question. You have a right to sell 
your property to who you please, and I 
shall instruct the jury that, and 1 am now 
telling you gentlemen that. 

“Mr. Robert Wright: All I am trying 
to discover— 

“The Court: No, Iam ruling now, I am 
not arguing with you. I am telling you. 

“Mr, Robert Wright: Your Honor, you 
know when— 

“The Court: You have charged here, 
Counsel, if I may call your attention to 
it once more, you have charged here that 
there is a conspiracy to do this. He says 
he didn’t have any agreement with any- 
body else. And they are going to put 
them all on. Then you are going to talk 
to the jury and try to convince them 
there was a conspiracy. You have a right 
to do that. 

“Mr. Robert Wright: I have the right 
to test the credibility of his statement, 
going into any sound business reasons he 
had, if any— 

“The Court: You don’t have a right to 
argue with him. Is there anything else?” 
(R. 438-39.) 
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The question was not answered, although 
no objection had been made by counsel. It 
is unnecessary to relate other instances in 
the record where the examination or cross- 
examination of witnesses was unduly re- 
stricted by the court of its own motion. 
Except as to the estoppel created by the 
Paramount judgments, the gist of appellant’s 
case as to lability depends upon circum- 
stantial evidence, which requires that much 
latitude be given the party offering such 
evidence. 


Court Decisions 
Ful-Vue Sales Co. v. American Optical Co, 


Number 285—96 
1-28-54 


The judgment appealed from is affirmed 
as to the exhibitor defendants, Interstate 
Circuit, Inc., and Texas Consolidated Thea- 
tres, Inc. It is reversed and the cause 
remanded for further proceedings not in- 
consistent with this opinion as tothe eight 
distributor defendants. The costs of this 
appeal are to be taxed against said dis- 
tributor defendants, one-eighth each. 


Affirmed in part and reversed in part. 


[67,656] Ful-Vue Sales Company, George P. Kimmel, and Darby & Darby v. 


American Optical Company. 


In the United States District Court for the Southern District of New York. Civ. 


50-440. Filed December 29, 1953. 


Sherman Antitrust Act 


Patent Infringement Suit—Participation in Illegal Combination as Bar to Recovery— 
Claims Arising Out of Illegal Combination—One partner in a joint venture cannot main- 
tain an action against the other partner for its share of benefits derived by the other part- 
ner from the use of a patent acquired by the joint venture, nor can the other partner 
maintain its counterclaim for specific performance of an alleged agreement requiring the 
assignment of the patent to it, where the claims of both partners arose directly out of 
their joint venture which was an unlawful combination which destroyed a common com- 
petitor. Since an agreement which violates the laws of the United States is unenforceable 
regardless of the equities between the parties, it was of no consequence that the partners 
had not questioned the legality of the agreements sought to be enforced. The character 
of the combination was not changed by describing it as a joint venture. 


See Private Enforcement and Procedure, Vol. 2, J 9040.40. 


For the plaintiffs: Patterson, Belknap and Webb (Richard G. Moser and Dennis C. 
Mahoney, of counsel), New York, N. Y.; and Pennie, Edmonds, Morton, Barrows and 
Taylor (R. Morton Adams and Frank F. Scheck, of counsel), New York, N. Y. 


For the defendant: Root, Ballantine, Harlan, Bushby and Palmer (Hector M. Holmes, 
John E. F. Wood, and W. Tyler Peabody, of counsel), New York, N. Y. 


[Smt Between Parties to Joint Venture] 


McGouey, District Judge [In full text ex- 
cept for omissions indicated by asterisks]: 
This action is described by the plaintiffs as 
“a suit by one partner in a joint venture to 
obtain its rightful share of the benefits 
derived by the other partner from use of 
one of the assets of the venture.” They 
state their theory as follows: 


“Tt is Ful-Vue’s position that it and 
American Optical Company together en- 
tered into a joint venture for the purpose 
of acquiring the stock of Universal Opti- 
cal Company and that as part of that 
venture they acquired an invention which 
American Optical has used without shar- 
ing the benefits with Ful-Vue.” 
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The patent referred to was issued Aug. 15, 
1939 to Universal Optical Company, the 
assignee of its employee W. S. Searles, the 
inventor. It is hereafter called the Searles 
patent. 


The complaint asks an accounting, dam- 
ages for alleged infringement of the Searles 
patent and a permanent injunction against 
future infringement. 


The defendant denies liability to account 
and infringement, and counterclaims for 
specific performance of an oral agreement 
pursuant to which the plaintiff Kimmel, 
acting for himself and Ful-Vue Sales Com- 
pany, is alleged to have received the Searles 
patent from Universal Optical Company 
and promised to assign it to the defendant. 
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[Purpose of Joint Venture] 


As will hereafter appear, the “joint ven- 
ture’? was an enterprise in which Ful-Vue 
Sales Company in combination with Ameri- 
can Optical Company effectively destroyed 
competition by Universal Optical Company. 
That competition had threatened, if not 
checked, to break up or at least seriously 
impair the effectiveness of a patent licens- 
ing system by which Ful-Vue Sales Com- 
pany arid American Optical Company together 
fixed and maintained prices on spectacle 
frames sold in interstate commerce. 


The complaint and the counterclaim are 
dismissed. 


[Parties] 


The case was tried to the Court alone. 
The facts found, follow: 


Ful-Vue Sales Company (hereafter called 
Ful-Vue Sales) is a copartnership which 
at all times here relevant engaged in the 
business of holding patents and issuing 
licenses thereunder. It does not manufac- 
ture, sell or offer for sale, devices covered 
by its patents. Its place of business is in 
Washington, D. C. George Kimmel is its 
managing partner. His home is in Mary- 
land. He has practiced as a patent lawyer 
for more than forty years and is a member 
of the law firm of Kimmel and Crowell, 
which specializes in patent and trademark 
causes in Washington, D. C. The other 
members of the copartnership and their 
places of residence and citizenship are as 
follows: Robert E. Hillier, Bessie Hillier, 
and Ruth E. Hillier, Akron, Ohio; Julius 
Tuvin, Long Island City, N. Y., Rose E. 
Emons, Wilmington, Del.; Gayle N. Kim- 
mel Weaver, San Diego, Cal.; and N. Rich- 
ard Kimmel, Silver Spring, Md. 


Darby and Darby is a law partnership 
having its offices in the City of New York. 
At all times here relevant Darby and Darby 
were the attorneys for Ful-Vue Sales and 
Kimmel. 

American Optical Company (hereafter called 
AO) is a voluntary association organized 
and existing under the laws of Massachu- 
setts. It is a manufacturer and distributor 
of optical and ophthalmic products, includ- 
ing spectacle frames and lens mountings. 
Its principal place of business is at South- 
bridge, Mass. It also has a regular place 


Cited 1954 Trade Cases 
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of business in New York City, in the 
Southern District of New York. 


The amount in controversy exceeds three 
thousand ($3000) dollars. 
eee 


[Claims Arise Out of Unlawful Combination] 


In addition to the foregoing there is an- 
other and more fundamental ground. for 
denying relief to the plaintiffs. It requires, 
as well, denial of the defendant’s counter- 
claim for specific performance of Kimmel’s 
agreement to assign to it the Searles patent. 
The claims of both parties are bottomed 
on the Universal deal and arise directly out 
of their unlawful combination to stifle Uni- 
versal’s competition which threatened their 
price control. Both Kimmel’s and Mosher’s 
testimony make it clear that the patents 
were taken in order to make sure that 
Universal could not again compete in a 
way that would weaken their system through 
which they fixed and maintained prices on 
spectacle frames sold in interstate com- 
merce. 


The situation here then is quite different 
from that in Standard Oil v. Clark,” on which 
the plaintiffs rely. There the Court held 
that the owners of patents could not be 
forever deprived of them by the Alien 
Property Custodian, because at some time 
prior to his seizure of the patents they had 
been used by their owners to effect viola- 
tions of the antitrust laws. The Court, 
however, did not thereby enforce, as be- 
tween the violators, the agreements through 
which they achieved the purpose of their 
illegal combination. Indeed, the Court 
pointed out that it would not lend its aid 
if the plaintiffs there had been “seeking 
enforcement of obligations arising under 
an illegal arrangement.” 

The plaintiffs urge that in this record 
there is no proof of illegality of the Ful-Vue 
patent licensing system as such; and also 
that the consent decree in the Government’s 
suit did not adjudicate either that point 
or that any taint of illegality attached to 
the patent. Accordingly, they argue, the 
facts here furnish no basis for the applica- 
tion of familiar principles under which 
courts refuse to enforce obligations arising 
out of illegal agreements. But it is imma- 
terial here whether the licensing system as 


99 C. [1946-1947 TRADE CASES 1 57,615], 
163 F. 2d 917, 926-27. 
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such was legal or whether the patent is 
free from taint. Kimmel and AO clearly 
combined to destroy and did destroy Uni- 
versal’s competition by buying control and 
then making Universal adhere, even at a 
loss, to their schedules by which prices 
were fixed and maintained on articles sold 
in interstate commerce. And when they 
no longer were willing to bear the expense 
of this method of stifling competition, still 
acting in combination they adopted another, 
namely, withdrawal of the patents which 
had enabled Universal to compete effec- 
tively. The agreements which this Court 
is asked to enforce were important and 
indeed necessary elements in the harmoni- 
ous operation of the scheme through which 
the unlawful purpose of the combination 
was achieved. At the very least, they “are 
so closely related to the performance of 
acts forbidden by law as to be [themselves] 
illegal.” * Their character and that of the 
combination of which they were parts are 
not changed by describing the latter as a 
‘Goint venture.” ™ 
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“It is clear that a contract which vio- 
lates the laws of the United States and 
contravenes the public policy as expressed 
in those laws is unenforceable. ... This 
is so regardless of the equities as between 
the parties.” ” 


Thus it is of no consequence that, as the 
plaintiffs point out, no party here has ques- 
tioned the legality of the agreements sought 
to be enforced.” 


[Complaint and Counterclaim Dismissed] 


In view of what has been said, the ques- 
tions of infringement and the scope of 
Searles’ claims are not considered or de- 
cided. 

The complaint and the counterclaim will 
be dismissed without costs to either side. 
The Court’s findings of fact and conclu- 
sions of law are sufficiently set forth above. 
No others need be submitted. 


Submit proposed decree in accordance 
herewith. 


[1 67,657] Los Angeles Pie Bakers Association, et al. v. Bakery Drivers Local 
No. 276 (a voluntary unincorporated association), et al. 


In the California District Court of Appeal, Second District, Division Two. 


No. 19745. Dated December 22, 1953. 


Civil 


Appeal from a judgment of the Superior Court of Los Angeles County. Roy L. 


!{ernpon, Judge. Affirmed. 


California Cartwright Act 


State Laws—Restraint of Trade—Proposed Union Contract—Price Fixing—Right 
of Union to Represent Owner-Drivers——A proposed union contract on the behalf of 
independent distributors of pies, who own their trucks and take title to the pies they 
resell, under which the remuneration for their services would be based on a designated 
percentage discount from the retail sales prices which the bakers of the pies established 
for their products is within the area of a lawful labor objective since it has some reasonable 
relation to working conditions and the right and purposes of collective bargaining. It 
was held that the union had the right to represent the owner-drivers, and that the proposed 
contract was not a price fixing agreement because there was no attempt to designate the 
price at which the bakers or the owner-drivers would sell the pies. Only the percentage 
of discount from the price which the bakers decided upon was sought to be fixed as 
compensation. 


See Combinations and Conspiracies, Vol. 1, § 2449.05. 
For the appellants: Severance and Rice, and Gordon B. Severance. 
For the respondents: Stevenson and Richman. 


Affirming a judgment of the California Superior Court, County of Los Angeles, 1952 
Trade Cases { 67,400. 
2» Kaiser Frazer Corp. v. Otis & Co., 2 C., 195 
F. 2d 888, 844. 


21 Timken Co. v. U. 8S. [1950-1951 TRADE 
CASES { 62,837], 341 U. S. 593, 597-598. 
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22195 F. 2d 843, 844. 
23 Beasley v. Texas & Pacific Ry., 191 U. S. 
492, 498. 
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Action for damages and for injunctive 
relief. Judgment for defendants affirmed. 


Fox, Justice [In full text except for onus- 
sions indicated by asterisks|: A demurrer to 
the complaint was sustained without leave 
to amend. Plaintiffs appeal from the en- 
suing judgment. 


[Plaintiffs] 


The plaintiffs are a voluntary, unincorpo- 
rated employers’ association, and certain of 
its members, who are engaged in the pro- 
duction, sale and distribution of pies (and 
other bakery products) in Los Angeles and 
vicinity. They employ drivers who use 
company equipment to distribute their prod- 
ucts. They also use the services of inde- 
pendent drivers who have their own equip- 
ment. These owner-drivers buy pies at 
wholesale from plaintiffs, take title to the 
same, and resell them to restaurants, hotels 
and other establishments. They are not 
required to sell at any fixed or established 
price. They retain the difference between 
the purchase and resale prices. These 
owner-drivers serve trade routes which be- 
long to them and which they have the right 
to sell. The manufacturers exercise no 
direction or control over the means by which 
the pies are delivered, looking merely, as 
plaintiffs assert, “to the end result—efficient 
distribution of pies to the restaurant and 
hotel trade.” 


[Owner-Drivers Unionized] 


Both groups of drivers belong to de- 
fendant union, the owner-driver group ap- 
parently having joined in 1952. The union 
has been the collective bargaining agent for 
the employee-drivers for a number of years 
and has entered into collective bargaining 
agreements on their behalf with most of 
the plaintiff bakeries. The union also 
sought to negotiate a contract on behalf of 
the owner-drivers by which the remunera- 
tion for their services would be based on a 
designated percentage discount from the 
retail sales prices which the respective com- 
panies established for their products. Upon 
the refusal of the bakeries to enter into 
such an agreement the union threatened 
to apply economic pressure. 


[Price Fixing Contract Alleged | 


Plaintiffs base their complaint for dam- 
ages and injunctive relief on Business and 
Professions Code, Section 16720, generally 
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referred to as the Cartwright Act. They 
insist that the proposed contract in behalf 
of the owner-drivers is a price fixing agree- 
ment which constitutes an unlawful restraint 
of trade. The defendant, on the other hand, 
contends that the proposed agreement does 
not violate the Cartwright Act since it re- 
lates essentially to the compensation to be 
paid the owner-drivers for their services 
in distributing plaintiffs’ products and is 
therefore not within the purview of the act. 
The position of the defendant is well founded, 
consequently the judgment must be affirmed. 


[Union Has Right to Represent 
Owner-Drivers]| 


A union may take into membership “busi- 
nessmen-workers” who operate in an in- 
dustry, field or trade in competition with 
organized workmen. (Bautista v. Jones, 25 
Cal. 2d 746, 749 [155 P. 2d 343]; Cafeteria 
Emp. Union v, Angelos, 320 U. S. 293 [64 
S. Ct. 126, 88 L. Ed. 58]; Riviello v. Journey- 
men Barbers etc. Union, 88 Cal. App. 2d 
499, 504-506 [199 P. 2d 400].) From these 
cases it is clear that the conventional 
employer-employee relationship need not 
exist in order that the worker have union 
membership and representation. 


The nature of the work performed by the 
owner-drivers is substantially the same as 
that done by the employee-drivers. Neither 
maintains any stock, office or place of busi- 
ness. In effect, the job of each group is 
primarily to deliver pies from the bakeries 
to the hotels, restaurants and other cus- 
tomers. The driver-employee is paid a 
wage which is fixed in the collective bar- 
gaining agreement for the personal services 
which he renders. In making a like de- 
livery, the owner-driver not only furnishes 
his personal services but also his delivery 
truck. For his services and that of his 
equipment it is proposed by the union that 
he receive compensation based on a desig- 
nated discount from the producers’ sug- 
gested retail sales price. This, in essence, is 
the equivalent of wages for overall services 
in delivering the pies from plaintiffs’ plants 
to the customers. It is true that the owner- 
driver possess many of the characteristics 
of the independent contractor as distinguished 
from an employee. The legal capacity in 
which they perform their work is admittedly 
different from that of the company-employed 
drivers. Their economic function, however, 
is fundamentally the same, for their work 


| 67,657 


69,108 


too consists chiefly in sales and distribution. 
They are working in the same field in which 
the driver-employees work. There can be 
no doubt that they are in competition with 
the driver-employees. The ill effects of 
such competition is described by Mr. Justice 
Jackson in Bakery & Pastry Drivers etc. 
Lei Be BO Wohlp3150U 2 S8769 16205 26 
816, 86 L. Ed. 1178]. The competition here 
between the owner-drivers and the employee- 
drivers is as clear and direct as it was in 
the Bautista case between the milk peddlers 
and the employee milk deliverymen, or as 
it was in the Riviello case between the work- 
ing barbershop proprietor and the employee 
barbers, or as it was in the Angelos case 
between the working cafeteria owners and the 
members of the culinary workers’ union. 

Substantially this identical situation arose 
in a New York case. There, also, the right 
of the union to represent the bakery owner- 
drivers in a collective bargaining agreement 
was challenged. There, as here, the com- 
pensation of those drivers was determined 
by a percentage discount from the sales 
price. It was held that the union could 
properly represent the owner-drivers and 
that the contract was valid since it was a 
lawful labor objective having some reason- 
able connection with wages, working condi- 
tions and the right of collective bargaining. 
Also, it was there held that the contract 
was not invalid as being in restraint of 
trade since the plaintiff was a bona fide 
labor organization and negotiating such an 
agreement was a legitimate labor activity 
which was exempt from the New York anti- 
trust statute just as such agreements are 
excluded from the provisions of the Cart- 
wright Act in this state by the Business and 
Professions Code, Section 1703. (Bern- 
stein v. Madison Baking Co., 38 N. Y. S. 2d 
811, aff. in 266 App. Div. 839 [43 N. Y. 
Supp. 517].) The same principles were 
adhered to in Reiner v. Sullivan, 33 N. Y. S. 
2d 77, in a dispute between a union and 
bakery owners respecting the distribution 
of their products through “itinerant jobbers.” 
Incidentally, in the Bernstein case the court 
points out that the agreement did not fix 
the prices at which pies would be sold. The 
same is true in the instant matter. The 
proposed agreement does, however, contain 
a formula by which to calculate the com- 
pensation of the owner-drivers for their 
services. 
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Substantially the same problem also arose 
in New York in a criminal proceeding with 
respect to the laundry business. Formerly 
the laundry companies had their bundles 
picked up from, and delivered back to, their 
customers by employee-drivers. Later some 
of the companies changed the status of these 
drivers. Under the new plan the drivers 
owned their laundry trucks, thereby ceasing 
to be employees. As owner-drivers these 
laundrymen picked up and marked the 
bundles, transported them between the cus- 
tomers and the laundries and collected the 
charges. The laundrymen received as their 
compensation the difference between the 
amount charged by the laundry and the 
amount paid by the customer. These owner- 
drivers were organized into a union. An 
indictment was returned on the theory that 
the organization was a combination in vio- 
lation of the antitrust law since the mem- 
bers were independently engaged in business 
on their own account, and not as employees. 
In affirming an order dismissing the indict- 
ment the court held that these laundrymen, 
although not employees, were nevertheless 
“workingmen” and their organization was 
excluded from the operation of the antitrust 
law. (People v. Gassman [1946-1947 TRADE 
Cases 957,461], 295 N. Y. 254 [66 N. E. 
705, 166 A. L. R. 154].) The court pointed 
out that the physical activities and economic 
function of these owner-drivers was the 
same as when they were employee-drivers. 
“True,” said the court, “they have some 
of the marks or qualities of independent 
contractors, such as a measure of inde- 
pendence and some small investment of 
capital. But in common speech and com- 
mon sense, they are still ‘workingmen’ just 
as are window cleaners or furnacemen who 
go from house to house and are not em- 
ployees of any one.” In the instant matter 
the physical activity and economic function 
of the owner-drivers is essentially the same 
as that of the employee-drivers. 


In this connection it should be pointed 
out that just as ‘“‘workingmen” are per- 
mitted to organize in New York without 
infringing the antitrust laws of that state, 
it is the legislatively declared public policy 
of this state that the individual “workman” 
shall have full freedom of organization for 
purposes of collective bargaining (Lab. 
Code, § 923), and that such organization 
does not violate the Cartwright Act. (Bus. 
& Prof. Code, § 16703). The owner-drivers 
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for the bakeries are just as truly workmen 
as were the owner-drivers for the laundries 
in the Gassman case, despite the fact that 
in a technical sense they may be styled in- 
dependent contractors. That such independ- 
ent nonemployee workers are entitled to 
the benefits and protection of labor laws 
under appropriate circumstances is reflected 
in such cases as Milk Wagon Drivers’ Union 
v. Lake Valley Farm Products, Inc., 311 U.S. 
91 [61 S. Ct. 122, 85 L. Ed. 63], National 
Labor Relations Board v. Hearst Publications, 
S22 Unomulia O4eSu Cr Soiree eed wik70); 
Bakery & Pastry Drivers etc. I, B. T. v. 
Wohl, 315) Us 9S. 769 (62S: Ct. 816, 86 
eda 7e 


[Anttrust Cases Distinguished | 


Plaintiffs rely principally on Kold Kist v. 
Amalgamated Meat Cutters [1950-1951 TRADE 
Cases J 62,695], 99 Cal. App. 2d 191 [221 
P. 2d 724], Columbia River Packers Assn v. 
Hinton, 315 U. S. 143 [62 S. Ct. 520, 86 
L. Ed. 750], Hawauan Tuna Packers v. Inter- 
national L. & W. Union [1946-1947 TRADE 
Cases 957,587], 72 F. Supp. 562, Allen 
Bradley Co. v. Local Union No. 3 [1944-1945 
TravE Cases 9 57,386], 325 U. S. 797 [65 
S. Ct. 1533, 89 L. Ed. 1939], Cleaners, Dyers 
etc. Union v. G. H. W. Cleaners & Dyers, 
200 La. 83 [7 So. 2d 623], and Truck Drivers’ 
Local No. 421 v. Umited States, 128 F. 2d 227. 
None of these cases are here applicable. 
In the Kold Kist case the primary purpose 
of the agreement was to interfere with the 
trade in, and to prevent the sale of, frozen 
meats and it had that direct effect. Con- 
sequently the agreement was in violation of 
the Cartwright Act. The inapplicability of 
the Columbia River Packers case is demon- 
strated by its characterization in a footnote 
in the Allen Bradley case as a “dispute be- 
tween groups of businessmen revolving solely 
around the price at which one group would 
sell commodities to another group.” The 
Hawaiian Tuna Packers case was also simply 
a dispute about the price of a commodity, 
viz., fish, and not terms or conditions of 
employment. The court pointed out that 
“the facts do not reveal that the crewmen 
are negotiating the subject of wages or per- 
centage shares of the proceeds with the 
boatowners 2’ JTncidentally, the refer- 
ence to wpercentage shares of the proceeds” 
as a means of compensating the crewmen 
is significant, since the owner-drivers in 
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the instant matter are to be compensated 
on a percentage basis. 


The Allen Bradley case presents no analogy 
on its facts to the instant situation. In that 
case the defendant union embarked on a 
campaign to secure a closed shop in New 
York City. To further this objective, they 
leagued themselves in a tripartite agreement 
with manufacturers of electrical equipment 
and contractors installing such equipment. 
Under this agreement, the manufacturers 
established a closed shop and agreed to 
restrict their sales of electrical equipment 
solely to contractors who also had a closed 
shop agreement with defendant union. The 
contractors, in turn, committed themselves 
to purchase electrical equipment only from 
those manufacturers who had signed up 
with the union. The union promised not 
to allow its members to work for manufac- 
turers of electrical equipment destined for 
sale in New York to a contractor not covered 
by its closed shop contract nor would its 
members install such equipment unless it 
had been produced by a manufacturer whose 
employees were organized by defendant un- 
ion. Competition was effectively curtailed, 
and the agreements were enlarged to in- 
clude price and market controls. So suc- 
cessful was this combination that manufac- 
turers in the New York area were selling 
their equipment for a higher price locally 
than for identical equipment sold outside 
the city. The court held that by its con- 
certed activity in combination with non- 
labor groups, the union had become involved 
in a conspiracy to restrain trade in inter- 
state commerce, thus losing its immunity 
under the Clayton and Norris-LaGuardia 
Acts. In the instant case, the union is act- 
ing only with others similarly situated to 
achieve legitimate and recognized labor ob- 
jectives relative to working conditions and 
wages. (See Hunt v. Crumboch, 325 U. S. 
821,165) S. Ct 1545, 89 Ly Ed, 1954),.) 

The Louisiana Cleaners, Dyers & Pressers 
case is inapplicable here because the agree- 
ment there contained a covenant fixing the 
retail prices to be charged by the members 
of the association for cleaning and pressing 
services. Here there is no attempt to pre- 
scribe, designate or maintain the price at 
which the bakeries or the owner-drivers 
will sell the pies to their customers. The 
prices are free to rise or fall in response 
to the fluctuations of the market. The 
bakeries are free to sell at whatever price 
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conditions seem to them to warrant. Only 
the percentage of discount from the price 
which the bakeries decide upon for their 
products is sought to be fixed as compensa- 
tion to the owner-drivers for their services. 
The Truck-Drivers’ Local case involved a 
conspiracy wherein a union and an em- 
ployers’ association sought to maintain a 
preexisting, fixed price for milk sold in inter- 
state commerce. The practical effect and 
principal purpose of the agreement was to 
prevent the sale of milk at a price lower 
than the then established rate. This, of 
course, was illegal under the Sherman Act. 
The instant situation, however, obviously 
does not present a comparable analogy. 


[Lawful Labor Objective] 


In view of the expressed legislative policy 
of the state and the decisions of both the 


Court Decisions 
U. S. v. New York Great Atlantic & Pacific Tea Co., Inc. 


Number 285—102 
1-28-54 


state and United States Supreme Courts, 
we are impelled to hold that the proposed 
agreement in the instant case is within the 
area of a lawful labor objective since it has 
some reasonable relation to working condi- 
tions and the right and purposes of collec- 
tive bargaining. It is therefore excluded 
from the purview of the Cartwright Act. 
a 


[Appeal] 

Plaintiffs have attempted to appeal from 
the order denying an injunction. That order 
was by minute entry prior to judgment. Ne 
is therefore not appealable. The right to 
such relief, however, is reviewable on the 
appeal from the judgment. 

The purported appeal from the order is 
dismissed. The judgment is affirmed. 


Moor, P. J., and McComs, J., concurred. 


[] 67,658] United States v. The New York Great Atlantic & Pacific Tea Company, 
Inc., et al. 

In the United States District Court for the Southern District of New York. Civil 
Action No. 52-139. Entered January 19, 1954. 


Case No. 990 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Specific Relief—Dissolution of Corporation—Holding Companies 
and Affiliates Engaged in Manufacturing, Buying, and Retailing Foods.—Holding com- 
panies and affiliates engaged in manufacturing, buying, and retailing food were ordered 
to dissolve a produce buying subsidiary which was alleged to be acting simultaneously 
as a selling broker for food suppliers who were trying to sell to the defendants as well 
as to the defendants’ competitors and also as a buying agent for the defendants which 
were trying to buy from the same suppliers. 


See Combinations and Conspiracies, Vol. 1, { 2005.865; Department of Justice En- 
forcement and Procedure, Vol. 2, { 8301.10, 8421. 


Consent Decree—Practices Enjoined—Acting as Buying cr Selling Agent, Dictating 
to Suppliers, Receiving Discounts or Allowances, and Merging Units—Holding com- 
panies and affiliates engaged in manufacturing, buying, and retailing food were enjoined, 
during such time as any defendant shall engage in the retail sale of food in any trading 
area, from (1) purchasing any food on the behalf of the outside trade; (2) selling any 
food to the outside trade, except (a) salvage sales and (b) food manufactured by the 
defendants; (3) acting as a buying agent for the outside trade; (4) dictating systemati- 
cally to one or more suppliers for the purpose of requiring such supplier (a) to refrain 
from selling food to the outside trade through brokers, (b) to discontinue the offering of 
premium deals to the outside trade, or (c) to increase the prices charged to the outside 
trade for store door delivered food; (5) dictating systematically to one or more suppliers 
the prices or other conditions of sale upon which such suppliers shall sell or offer to sell 
any food to the outside trade; (6) knowingly receiving or accepting from any person any 
label or container allowance at a rate in excess of that offered by such person to the 
outside trade, even though the cost to the defendants of the labels or containers may be 
in excess of the amount of such allowance; (7) knowingly entering into any understanding 
with any supplier to receive, or knowingly accepting from any such supplier, any dis- 
count or allowance the rate of which is determined upon the quantity of food purchased 
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by more than one unit (a group of retail stores controlled by defendants), except that 
(a) savings in the cost of labels or containers growing out of purchases by more than 
one unit may be reflected in any such discount or allowance, and (b) a carload purchase 
to be shared by more than one unit may be made and the discount or allowances re- 
ceived; (8) merging two or more units for the primary purpose of qualifying for a higher 
discount or allowance than that provided in (7) above; and (9) using contract forms for 
quantity discounts, cost savings allowances, advertising allowances, floor or wall space 
rentals, special newspaper supplements, store sales services, feature payments, mass dis- 
plays or other contract forms of like character other than those prepared and submitted 
by the supplier. Also the defendants were enjoined from permitting their principal office 
or field buying offices to accept payment from any supplier of any allowance relating to 
the purchase of food. 

See Combinations and Conspiracies, Vol. 1, § 2005.865; Monopolies, Vol. 1,  2610.200; 
Department of Justice Enforcement and Procedure, Vol. 2, {| 8281.800. 


Consent Decree—Practices Enjoined—Sales at Higher Prices and Sales Below Cost. 
—Holding companies and affiliates engaged in manufacturing, buying, and retailing food 
were enjoined, in the sale of food manufactured by any defendant, from (1) making any 
sale of any food to the outside trade within the continental United States, except at 
prices no higher and on terms of sale no less favorable than those prices or terms of sale 
upon which such food is sold to the defendants; and (2) making any sale of any food to 
any unit (a group of retail stores controlled by defendants) at less than the regular bill- 
ing prices for the purposes of circumventing state minimum mark-up laws. 


See Combinations and Conspiracies, Vol. 1, § 2005.865; Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8281.600. 


Consent Decree—Practices Enjoined—Operating at a Loss.—Holding companies 
and affiliates engaged in manufacturing, buying, and retailing food were enjoined from 
assigning or approving the assignment of a gross profit rate for any division (a group 
of two or more units, which units are defined as groups of retail stores controlled by 
the defendants), knowing that such an assigned gross profit rate will result in the opera- 
tion of any such division at a loss, for the purpose of or with the intent of destroying 
competition in the retail purchase or sale of food. The decree provided that the purpose 
or intent prohibited shall not be presumed merely by reason of the operation of a division 
at a loss. 


See Combinations and Conspiracies, Vol. 1, J 2005.865; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8281.600. 


Consent Decree—Permissive Provisions—Arm’s Length Negotiation of Prices, Advice 
on Marketing, Selection of Suppliers——A consent decree prohibiting holding companies 
and affiliates engaged in manufacturing, buying, and retailing food from dictating sys- 
tematically to one or more suppliers the prices or conditions of sale upon which such 
suppliers shall sell food to the outside trade provided that this restraint shall not prohibit 
(1) the defendants from arm’s length negotiations of prices or conditions of sale to be 
charged to the defendants, and (2) the defendants from advising such suppliers as to 
the marketing or pricing of their products so long as such advice is general in its appli- 
cation to the sale of such products to all purchasers from such suppliers and such sup- 
pliers remain free to determine the prices and conditions of sale, and methods and manner 
of distribution, of their products to the outside trade. A general provision provided that 
nothing contained in a specified provision of the decree shall prevent or be construed to 
prevent any of the defendants from selecting or rejecting any supplier as a source of 
supply in good faith, or from dealing directly with any supplier. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.10. 


Consent Decree—Modification—Change in Nature of Business——A consent decree 
entered against holding companies and affiliates engaged in manufacturing, buying, and 
retailing food provided that in the event the defendants shall, consistent with certain 
provisions containing injunctive restraints, engage in any trading area in the sale or 
distribution of food to the outside trade (other than food manufactured by any of the 
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defendants), then, and, in that event, the Government shall have the right to move for 
such further orders or directions as the Government can establish to be necessary to 
assure that such sale or distribution shall not result in the defendants’ obtaining unlawful 
competitive advantages in the retail purchase or sale of food in any trading area. 

See Department of Justice Enforcement and Procedure, Vol. 2, § 8361.15. 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General; and Victor e3ig 


Kramer, William D. Kilgore, Jr., and Richard B. O’Donnell, 


Attorney General. 


Special Assistants to the 


For the defendants: Cahill, Gordon, Zachry and Reindel by John T. Cahill, Lawrence 


J. McKay, and Jerrold G. Van Cise. 


Final Judgment 

Concer, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on September 15, 
1949; the defendants having appeared and 
filed their answer to such complaint deny- 
ing the substantive allegations thereof; and 
the parties, by their attorneys, having sev- 
erally consented to the entry of this Final 
Judgment without trial or adjudication of 
any issues of fact or law herein and with- 
out this Final Judgment constituting any 
evidence or admission by any party in 
respect of any such issues; 

Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon the consent of all parties 
hereto, it is hereby 

Ordered, adjudged and decreed as fol- 
lows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of all the parties hereto 
except John A. Hartford, deceased. The 
complaint states a cause of action against 
the defendants, and each of them, under 
Sections 1 and 2 of the Act of Congress of 
July 2, 1890, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,’ as amended, com- 
monly known as the Sherman Act. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, firm, association, corporation or 
other legal entity; 


(B) “Defendants” means each and all of 
the following named defendants: The New 
York Great Atlantic & Pacific Tea Co., 
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Inc.; The Great Atlantic & Pacific Tea Co. 
of America; The Great Atlantic & Pacific 
Tea Co. (New Jersey); The Great Atlantic 
& Pacific Tea Co. (Arizona); The Great 
Atlantic & Pacific Tea Co. (Nevada); The 
Quaker Maid Co. Inc.; The American Cof- 
fee Corporation; White House Milk Co. 
Inc.; Nakat Packing Corporation; and 
Atlantic Commission Co. Inc.; 


(C) “Food or Food Products” means 
any manufactured or processed food, fresh 
fruits, fresh vegetables, dairy products, poul- 
try or meat, and items customarily stocked 
in retail grocery stores; 

(D) “Unit” means a group of retail 
stores owned or controlled, directly or 
indirectly by any defendant, such as are 
now operated from a central office of which 
there are presently thirty-seven (37); 

(E) “Division” means a group of two 
or more Units under the supervision of a 
central offige-of which there are presently 
seven (7); 

(F) “Headquarters” means the principal 
office of defendants as distinguished from 
a Division or Unit exercising supervision 
over all Divisions and Units and which is 
presently located at 420 Lexington Avenue, 
New York, N. Y.; 

(G) “Field buying office’ means any 
office maintained by defendants as distin- 
guished from Headquarters, a Division, 
Unit or manufacturing or processing sub- 
sidiary of a defendant which places orders 
with suppliers for food or food products 
to be sold in the retail stores of any 
defendant; 

(H) “Allowance” means any sum paid 
by a seller to a purchaser, whether com- 
puted upon the quantity purchased or 
otherwise, in connection with the sale of 
the seller’s products, except for claims and 
adjustments made in connection with re- 
turned, defective, damaged or otherwise 
unsuitable merchandise; 
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(1) “Discount” means any sum of money 
deducted» on the: invoice by a pee eeu 
his customary price; 


(J) “Supplier” means any person, other 
than any of the defendants or their sub- 
sidiaries, engaged in the business of manu- 
facturing, purchasing, selling or distributing 
food or food products for resale; 


(K), “Salvage Sales” means the sale of 
food or food products (1) originally pur- 
chased or ordered in good faith for sale 
by defendants in their retail stores but 
‘which are subsequently determined ‘to be 
unsuitable for. sale in such retail stores, or 
in excess of store requirements, or (2) which 
constitute by-products from the manufac- 
ture or processing of food or food products 
by defendants or their subsidiaries; 

(L) “Trading Area” means a geographical 
area within the continental United States 
at least as large as the area covered by a 
Unit, on the date of the entry of this Final 
Judgment, other than Bronx, Brooklyn, 
Garden City, Newark or Seattle; 

(M) “Outside Trade” means any person, 
other than any of the defendants or their 
subsidiaries, engaged in the business) of 
purchasing, selling or distributing food or 
food products for resale. 


ALL. 
[A pplicability of Judgment] 


The provisions of this Final Judemens 
applicable to any defendant shall apply to 
each such defendant, its officers, agents, 
servants, employees, subsidiaries (except 
the Great American Tea Company for so 
long as. it~ sells food or food products 
directly to ‘consumers but not in retail 
stores), successors and assigns and to all 
other persons acting under, paceey or for 
such defendant. 


IV 
[Dissolution of Commission Company] 


- The defendants are peed and directed: 

» (A) Forthwith to commence taking such 
‘action as may be necessary to accomplish 
the dissolution of defendant, Atlantic Com- 
mission Co. Inc. under the laws of the 
State of New York, and proceed with such 
action diligently; 

~(B) Upon the completion of such dis- 
solution of defendant, Atlantic Commission 
Co. Inc. to file an affidavit with this'‘Court 
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and with the Attorney General, setting forth 
the fact of their eeaiolianch ‘atid this See? 
tion. ‘ 


Aus 119 SEMCyES 


[General Prohibitions — Permissive Provision 
— Modtfication| 


During such time as any defendant shall 
engage in the retail sale of food or food 
products in any trading area, the defend- 
ants are jointly and severally enjoined and 
restrained in such trading area from: 


(A) Purchasing any food or food: pred- 
ucts for,-on behalf of, or for the account 
of the outside trade; 

(B) Selling, either as» principal, agent, 
consignee’ broker, auction, seller or other- 
wise any food or, food products to the 
outside trade except (1) salvage sales and 
(2) food or food products “manufactured 
or processed by any of the defendants, or 
their subsidiaries; 

(C) Acting as buying agent, auction 
seller or broker for the outside trade; 

(D) Dictating systematically to one or 
more suppliers for the purpose of requiring 
such supplier (1) to refrain from selling or 
distributing food or food products to the 
outside trade through brokers, (2) to dis- 
continue the offering of premium deals to 
the outside trade, or. (3). to increase the 
prices charged to the outside trade. for 
store door delivered food or food products; 

(E) Dictating systematically to one or 
more suppliers the prices or other terms or 
conditions of sale, upon which such sup- 
pliers shall sell or distribute, or offer to 
sell or distribute, any food or food products 
to thé outside trade; provided that this 
subsection shall not. prohibit’ defendants 
from arm’s. length negotiations of prices or 
other terms. or.conditions of-sale to be 
charged -to defendants; and provided fur- 
ther that this subsection shall not prohibit 
defendants from advising such suppliers as 
to the marketing or pricing of their prod- 
ucts so long as such advice is general in 


‘its application to the sale of such products 


to all purchasers ftom such suppliers and 


‘such suppliers remain free to determine the 


prices and terms and conditions of sale, 
and methods and manner of distribution, 
of their products to the outside trade; 

(F) Knowingly receiving or accepting 
from any person any label or container 
allowance at a rate in excess of that offered 
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by such person to the outside trade, even 
though the cost to defendants of the labels 
or containers may be in excess of the 
amount of such allowance; 


(G) Knowingly entering into any con- 
tract, agreement or understanding with any 
supplier to receive, or knowingly accepting 
from any such supplier any discount or 
allowance the rate of which is determined, 
in whole or in part, upon the quantity of 
food or food products purchased or to be 
purchased by more than one (1) Unit ex- 
cept that (a) savings in the cost of labels 
or containers growing out of purchases by 
more than one (1) Unit may be reflected 
in any such discount or allowance, and (b): 
a carload or truckload purchase to be shared 
and actually so shared, by more than one 
(1) Unit may be made and the carload or 
truckload discount or allowance received; 


(H) Merging two or more Units for the 
primary purpose of qualifying for a higher 
discount or allowance than that provided 
in subsection (G) above; 


(1) Using contract forms for quantity 
discounts, cost savings allowances, advertis- 
ing allowances, floor space or wall space 
rentals, special newspaper supplements, store 
sales services, feature payments, mass dis- 
plays or other contract forms of like character 
other than those prepared and submitted 
by the supplier. 


Provided, however, that nothing con- 
tained in this Paragraph “V” shall prevent 
or be construed to prevent any of the 
defendants or their subsidiaries from select- 
ing or rejecting any supplier as a source of 
supply in good faith, or from dealing 
directly with any supplier. 


In the event the defendants at any time 
after the date of the entry of this Final 
Judgment shall, consistent with the provi- 
sions of this Section, engage in any trading 
area in the sale or distribution of food or 
food products to the outside trade (other 
than food or food products manufactured 
or processed by any of the defendants or 
their subsidiaries as provided in Section VI) 
then and in that event, plaintiff shall have 
the right to move this Court for such fur- 
ther orders or directions as plaintiff can 
establish to be necessary to assure that such 
sale or distribution shall not result in de- 
fendants’ obtaining unlawful competitive 
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advantages in the retail purchase, sale or 
distribution of food or food products in 
any trading area. 


VI 
[Sales at Higher Prices and Sales Below Cost) 


Defendants in the sale of any food or 
food products manufactured or processed 
by any of the defendants or their subsid- 
iaries are severally and jointly enjoined and 
restrained: 


(A) From making any sale of any such 
food or food products to the outside trade 
within the continental United States except 
at prices no higher and on terms of sale 
no less favorable than those prices and 
terms of sale upon which such products 
are sold to defendants; 

(B) From making any sale of such food 
or food products to any unit at less than 
regular billing prices for the purposes of 
circumventing State Minimum Mark-up 
Laws. 

VII 


[Operating Division at a Loss] 


Defendants are jointly and severally re- 
strained and enjoined from assigning or 
approving the assignment of a gross profit 
rate for any Division, knowing that such 
an assigned gross profit rate will result in 
the operation of any such Division at a 
loss, for the purpose of or with the intent 
of destroying or eliminating competition in 
the retail purchase, sale or distribution of 
food or food products. 

The purpose or intent prohibited in this 
Section shall not be presumed merely by 
reason of the operation of a Division at 
a loss. 

VIII 


[Acceptance of Allowances] 


Defendants are severally and jointly en- 
joined and restrained from permitting Head- 
quarters or Field buying offices to accept 
payment from any supplier of any allow- 
ance relating to any purchase of food or 
food products within the continental United 
States. 


IX 
[Notice of Judgment] 


Defendants shall within sixty (60) days 
from the date of the entry of this Final 
Judgment send written notice to their per- 
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sonnel engaged in purchasing or selling 
food or food products (except retail store 
employees) of the terms of this Final Judg- 
ment in so far as they relate to the pur- 
chase and sale of food or food products. 


X 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made 
to its principal office, be permitted, subject 
to any legally recognized privilege: 

(A) Reasonable access, during the office 
hours of said defendant, to all books, led- 
gers, accounts, correspondence, memoranda 
and other records and documents in the 
possession or under the control of said 
defendant relating to any matters contained 
in this Final Judgment; 


(B) Subject to the reasonable conven- 
ience of said defendant and without re- 
straint or interference from it to interview 
officers or employees of said defendant, who 
may have counsel present, regarding any 
such matters. 
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No information obtained by means pro- 
vided in this Section shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal pro- 
ceedings to which the United States is a 
party for the purpose of securing compli- 
ance with this Final Judgment. 


XI 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, or the modification or termina- 
tion of any of the provisions thereof, or 
for the enforcement of compliance there- 
with or for the punishment of violations 
thereof. 

This Final Judgment shall go into effect 
twenty (20) days after the date of entry 
hereof, except as to the provisions of 
Section IV hereof which section shall take 
effect as therein provided. 


[| 67,659] United States v. Wallace & Tiernan Company, Inc., Wallace & Tiernan 


Products, Inc., Wallace & Tiernan Sales Corporation, Builders Iron Foundry, Novadel- 
Agene Corporation, Industrial Appliance Corporation, Martin F. Tiernan, William J. 
Orchard, Henry S. Chafee, Gerald D. Peet, Harold S. Hutton, Vincent Pisani, and 
Cornelius F. Schenck. 


In the United States District Court for the District of Rhode Island. Civil Action 
No. 705. Filed December 29, 1953. 


Case No. 876 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suit—Merger of Corporate Defendants—Motion to Enjoin 
Merger After Its Legal Consummation—Jurisdiction of Court—A motion for a pre- 
liminary injunction to restrain two corporate defendants in a Government antitrust action 
from merging was denied where the merger of the defendants was legally consummated 
under the applicable states’ corporation laws on the same day that the motion for the 
preliminary injunction was filed. The court held that the issuance of the injunction 
would be futile and beyond the power of the court, and that the recital in an agreement 
between the defendants that the merger was to become effective on a later date cannot 
change the effect of the filing or recording of the merger agreements as provided in 
the applicable states’ corporation laws. 


See Department of Justice Enforcement and Procedure, Vol. 2, | 8233.150. 
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For the plaintiff: Jacob S. Temkin, U. S. Attorney, Providence, R. Ts: Edward 1k 
Kenney, Special Assistant to the Attorney General, Department of Justice, Washington, 


D. C.; William H. McManus, Trial Attorney, 


Department of Justice, Washington, D. C. 


For the defendants: William H. Edwards, Laurence J. Hogan, and S. Everett Wilkins, 
Providence, R. I.; Charles H. Tuttle, New-York, N. Y. 


For prior opinions of the U. S. District Court, District of Rhode Island, see 1950- 


1951 Trade Cases {[ 62,581, 62,580, and 194 


Opinion 
[Conspiracy Charged] 


Day, District Judge [Jn full text]: In 
the complaint in this action, filed on No- 


vember 18, 1946, the petitioner charges the, 


several respondents with conspiracy to 
restrain and monopolize the production and 
distribution of gas chlorinating equipment 
in violation of Sections 1 and 2 of the 
Sherman Act(15°U..S..C. §§ 1 and <2): 
On April 1, 1953, the respondent Wallace 
& Tiernan. Company, Inc., a New York 
corporation, and the respondent Wallace 
& Tiernan Sales Corporation, a New Jersey 
corporation, were merged into Wallace & 
Tiernan Products, Inc. and its name changed 
to Wallace & Tiernan Company, Inc., a 
New Jersey corporation. 


[Government Seeks To Prevent Merger] 


On December 10, 1953, the petitioner 
filed in the office of the clerk of this court a 
motion for a preliminary injunction to 
prevent the merger of said Wallace & 
Tiernan Company, Inc. (a New Jersey 
corporation) into the respondent Novadel- 
Agene Corporation. This motion, briefly 
summarized, alleges that the boards of 
directors of said corporations had entered 
into an agreement to merge Wallace & 
Tiernan Company, Inc. into Novadel-Agene 
Corporation with the former to be dis- 
solved and the latter to be the surviving 
corporation with its name to be changed to 
Wallace & Tiernan, Incorporated; that a 
meeting of the stockholders of Novadel- 
Agene Corporation would be held on No- 
vember 25, 1953, to vote on the proposed 
merger; and that in the event the merger 
is voted by the stockholders of both com- 
panies said merger will become effective on 
December 31, 1953, and that Wallace & 
Tiernan Company, Inc. will be dissolved. 
The motion further alleges that the merger 
and dissolution as aforesaid would impair 
the jurisdiction of this Court to properly 
hear and adjudicate this action as to Wallace 
& Tiernan Company, Inc. and to enforce 


q 67,659 


8-1949 Trade Cases {[ 62,305. 


such orders or judgment as the Court 
may enter as to said company and would 
result in irreparable injury, loss and dam- 
age to the petitioner and to the dignity of 
this Court. It concludes with a prayer for 
a preliminary injunction 


“enjoining and restraining the respondent 
Wallace & Tiernan Company, Ine. and 
the respondent Novadel-Agene Corpo- 
ration, their officers, directors, agents, 
employees, servants, attorneys and all 
persons in active concert and participa- 
tion with them, pending the final hearing 
and determination of this proceeding, 
from merging Wallace & Tiernan Com- 
pany, Inc. into Novadel-Agene Corpo- 
ration and thereby from dissolving or 
terminating or seeking the dissolution or 
termination of the corporate existence 
of said Wallace & Tiernan Company, 
Inc.” 


[History of Merger] 


Filed with the motion for a preliminary 
injunction was the supporting affidavit of 
one of the trial attorneys for the petitioner, 
verified on November 30, 1953. 

An opposing affidavit, filed on Decem- 
ber 18, 1953, in behalf of the respondents 
against which the preliminary injunction is 
sought, recites that the merger was ratified 
by the stockholders of Novadel-Agene Cor- 
poration on November 25, 1953, and that 
special meetings of the Boards of Directors 
of said respondents were held prior to 
December 10, 1953, at which the officers of 
each of said respondents were authorized 
and directed as soon as permissible to cause 
a properly certified and acknowledged copy 
of the agreement of merger to be filed in 
the office of the Secretary of State of the 
State of Delaware, recorded in the Office 
of the Recorder of Deeds of New Castle 
County, State of Delaware, and filed in the 
office. of the Secretary of State of New 
Jersey; that a duly executed, certified and 
acknowledged copy was duly filed on De- 
cember 10, 1953, in the office of the Secre- 
tary of State of the State of Delaware and 
recorded on the same date in the Office 
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of the Recorder of .Deeds for New Castle 
County, State of Delaware (as shown by 
certificates annexed to said affidavit) and 
that a duly executed, certified and acknowl- 
edged copy of said agreement was delivered 
to the office of the Secretary of State of 
the State of New Jersey on December 10, 
1953, although it was not officially marked 
filed until December 11, 1953. 


Two other affidavits by counsel for. said 
respondents recite that notice of the filing 
of the motion for a preliminary injunction 
was not received by them until December 
11, 1953. Petitioner does not dispute this 
contention. 


Oral arguments on the motion were 
heard on December 21, 1953, and at the 
conclusion thereof decision was reserved. 
Respondents urged that the motion should 
be denied for numerous reasons. The Court 
has considered all of them but feels that 
a discussion of all of them is unnecessary. 
It finds that one of them is decisive of the 
issue before it. 


[Effect of State Statutes]. 


As hereinbefore indicated, the motion for 
a preliminary injunction seeks to enjoin 
and prevent said respondent corporations 
from consummating the merger. It con- 
templates and seeks to enjoin prospective 
action by the respondents, its officers, direc- 
tors, agents, etc. The uncontradicted evi- 
dence before this Court establishes that on 
December 10, 1953, duly executed, certified 
and ‘acknowledged copies of the agreement 
of merger were filed in the proper public 
offices required by the statutes of Dela- 
ware and New Jersey relating to such a 
merger. This action having been taken, 
its effect is to be determined by the pro- 
visions of those statutes. 


Section 252(c) of the Delaware Code 
declares the effect of filing to be as follows: 


“The agreement, when so recorded, 
shall thenceforth be taken and deemed 
to be the agreement and act of con- 
solidation or merger of the constituent 
corporations for all purposes of the laws 
of this State.” 


To similar effect is the provision of 
Section 259(a) of the Delaware Code which 
contains the following: 

“When an agreement of consolidation 
or merger shall’ have been signed, ac- 


knowledged, filed and recorded, in’ ac- 
cordance with the requirements of this 
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subchapter, for all purposes of the laws 
of this State the separate existence of 
all the constituent corporations, parties 
to said agreement, or of all: such con- 
stituent corporations except the. one into 
which the other or others of such con- 
stituent corporations have been merged, 
as the case may be, shall cease; and the 
constituent corporations shall become a 
new corporation, or be’ merged into one 
of such corporations, as the case may be, 
in accordance with the provisions of said 
agreement, sae pogand alldebts, lia- 
bilities and duties of the respective con- 
stituent corporations shall thenceforth 
attach to said resulting or surviving 
_ corporation, and may be enforced against 
it to the same extent as if said debts, 
liabilities and duties had been incurred 
or contracted by it.” 


Similarly, the New Jersey statute, She: 
tions 12-1 and 12-2 of Title 14 “Corpora- 
tions, General” provides that after ratification 
of the merger agreement by the requisite 
vote of the stockholders, the agreement 


“shall be filed in the office of the secre- 
tary of state, whereupon it shall be 
deemed to be the agreement and act of 
merger or consolidation of such corpo- 
rations, and the several corporations shall 
be one corporation by the name provided 
in the agreement.” 


[Merger Consummated] 


From the foregoing statutory provisions 
it is clear the merger of the respondent 
corporations was legally consummated on 
December 10, 1953. In the opinion of this 
Court the recital in the agreement that it 
was to become effective on December 31, 
1953, cannot change the effect of its filing 
or recording as provided in the pertinent 
statutory provisions above quoted. 


[Injunction Futile and. Beyond 
Power of Court], 


In its motion, during the hearing thereon 
and in its brief the petitioner has proceeded 
on the assumption that the merger will not 
be consummated until December 31, 1953. 
It has cited cases which hold that a'court 
under certain circumstances may grant in- 
junctions, both preliminary and permanent, 
against the commencement or completion 
of corporate dissolution proceedings. Typical 
of these cases is the case of United States 
v. Western Pennsylvania, Sand and Gravel 
Association, et al. (Cr. 13855,,W. -D. .Pa. 
W. Div. June 23, 1953) [1953 Trapr CAsEs 
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J 67,514] from which it quotes at consider- 
able length. This type of case is clearly 
distinguishable from the one here pre- 
sented. The relief granted therein was 
against the completion of dissolution pro- 
ceedings. It enjoined prospective, threat- 
ened action by the respondents. 


In the present case the Court finds that 
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Tiernan Company, Inc. into the respondent 
Novadel-Agene Corporation took place on 
December 10, 1953. The issuance of a 
preliminary injunction to restrain its ac- 
complishment would be futile and beyond 
the power of this Court. 

The motion for a preliminary injunction 
is, therefore, denied. 


the merger of the respondent Wallace & 


[67,660] United States v. National Ice and Cold Storage Company of California; 
The Union Ice Company; California Cold Storage & Distributing Company; Ice Exchange, 
Inc.; Southern Counties Ice Company; City Ice Delivery Company; Union Merchants Ice 
Delivery Company; Fresno Consumers Ice Company; Valley Ice Company; Central Cali- 
fornia Ice Company; and Joseph T. Gabriel. 

In the United States District Court for the Southern District of California, Central 
Division. Civil Action No. 14229-C. Filed January 14, 1954. 

Case No. 1133 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Allocation of Production or Customers, Refrain- 
ing from Competition, and Sales—Ice and Furnishing of Icing Services.—Ice companies 
were enjoined by a consent decree from entering into any plan with any other ice com- 
pany (1) to allocate or limit production, sale, or distribution or to allocate customers or 
territories for production, sale, or distribution; (2) to refrain from competition; (3) to 
hinder or restrict any person from engaging in the manufacture or distribution of ice 
or furnishing of icing services; or (4) to sell ice to an ice company, or to purchase ice 
from an ice company, except that such purchases and sales may be made when the pro- 
ductive capacity of the buyer is temporarily inadequate to meet its requirements, due to 
unanticipated emergencies or unusual circumstances, or during periods of peak demand. 
The defendants were further enjoined from formulating or participating in any plan to 
allocate or prorate the manufacture or distribution of ice or the furnishing of icing serv- 
ices; from employing or using the services of any ice delivery company, delivery man, 
or sales agent who performs services for any other ice company; and from being a mem- 
ber of, or participating in the activities of, or contributing anything of value to, any 
association, the purposes or activities of which are inconsistent with the decree. 


See Combinations and Conspiracies, Vol. 1, § 2005.025, 2005.468, 2005.660, 2005.670, 
2005.760, 2017.121; Monopolies, Vol. 1, { 2610.800; Department of Justice Enforcement 
and Procedure, Vol. 2, J 8281.800, 8421. 

Consent Decree—Practices Enjoined—Price Fixing and Exchange of Information.— 
Ice companies were enjoined by a consent decree from (1) entering into any plan with 
any other ice company to fix or stabilize prices or other terms and conditions for the 
sale of ice or the furnishing of icing services, except to the extent required in bona fide 
transactions to sell ice to an ice company, or to purchase ice from an ice company, when 
productive capacity is temporarily inadequate or during periods of peak demand; (2) 
exchanging with any defendant, or with any ice company, any information relating to 
sales, orders, costs, prices, or discounts, except under the circumstances in (1) above; 
and (3) selling or making any contract for the sale of ice or icing services or fixing the 
price therefor on the condition that the purchaser shall not use or deal in the ice or icing 
services of any other ice company. 


See Combinations and Conspiracies, Vol. 1, J 2005.825, 2011.218; Department of Justice 
Enforcement and Procedure, Vol. 2, § 8281.300, 8281.600. 

Consent Decree—Practices Enjoined—Acquisition of Stock or Assets——Ice com- 
panies and their officers and agents were enjoined, for a period of five years, from acquir- 
ing by purchase or lease any of the stock, a substantial part of the physical assets, or 
the business or good will of any going ice company other than the company by which 
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such officers and agents are employed on the date of the entry of the decree, without first 
securing: the approval of the court and after showing that any such acquisition will not 
substantially reduce competition or tend to create a monopoly. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8281.100. 


Consent Decree—Permissive Provision—Use of Distribution Agent—Stock Owner- 
ship.—A consent decree entered against ice companies provided that the decree shall not 
prevent any defendant from selling or distributing ice to or through a bona fide ice 
distribution company, delivery man, or sales agency engaged in the distribution of ice 
either as an independent contractor or as an agent or employee of such defendant; provided, 
however, that such distribution company, delivery man, or sales agency is not engaged 
in the manufacture of ice in the areas where such ice is sold or distributed. The decree 
further provided that nothing in the decree shall be construed as to réquire certain com- 
panies to dispose of any stock interest which they may have in named ice companies. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8321.10. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; W. D. Kilgore, Jr., 
and Harry N. Burgess, Attorneys; William C. Dixon, Special Assistant to the Attorney 
General; and Walter M. Lehman, Trial Attorney. 


For the defendants: Nat Schmulowitz for National Ice and Cold Storage Co. of 
California, City Ice Delivery Co. (a dissolved corporation), Fresno Consumers Ice Co., 
Valley Ice Co., and Central California Ice Co.; Wright, Peeler and Garrett, by Harold F. 
Collins, for The Union Ice Co. and Union Merchants Ice Delivery Co. (a dissolved cor- 
poration); Wm. J. Cusack for Ice Exchange, Inc. and Southern Counties Ice Co.; Loeb 
and Loeb, by Harry B. Swerdlow, for California Cold Storage & Distributing Co.; and 
Surr and Hellyer, and O’Melveny and Myers, by Homer J. Mitchell, for Joseph T. Gabriel. 


Final Judgment 


Carter, District Judge [In full text]: The 
plaintiff, the United States of America, hav- 
ing filed its complaint herein on June 11, 
1952; and all of the parties hereto, by their 
respective attorneys having appeared and 
severally consented to the entry of this final 
judgment, without trial and without adjudi- 
cation of any issue of fact or law herein, 
and without this judgment constituting any 
admission or adjudication in respect of any 
such issue: 

Now, therefore, before the taking of any 
testimony has been commenced and without 
adjudication of any issue of fact or law 
herein, and upon the consent as aforesaid 
of all the parties hereto, and not upon evi- 
dence: 

It is hereby ordered, adjudged and de- 
creed. 


I 
[Sherman Act] 


That this Court has jurisdiction of the 
subject matter herein and of all parties 
hereto, and the complaint states a cause of 
action against the defendants and each of 
them, under Sections 1 and 2 of the Act 
of Congress of July 2, 1890, entitled “An 
Act to protect trade and commerce against 
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unlawful restraints and monopolies,” as 
amended, commonly known as the Sherman 
Act. 

II 


[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant and to each of its officers, 
directors, agents, employees, subsidiaries, 
successors and assigns, and to all other per- 
sons acting under, through, or for such de- 
fendant. 


III 
[Defimtion—S cope of Judgment] 


As used in this Final Judgment “ice com- 
pany’ means an individual, partnership, 
firm, association, corporation or other legal 
entity engaged in the production, distribu- 
tion or sale of ice or the furnishing of icing 
services. For the purpose of this Final 
Judgment any defendant and a _ wholly- 
owned subsidiary shall be deemed to be 
one person. 

Nothing in this Final Judgment shall be 
construed as to require either defendant The 
Union Ice Company or defendant National 
Ice and Cold Storage Company of California 
to dispose of any stock or other financial 
interest which such defendants may, on the 
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daté of the entry of this Final Judgment, 


have directly or indirectly in Valley Ice 
Company, Fresno Consumers Ice Company, 
and Central California Ice Company, .nor 
as to prohibit such defendants from exerciS- 
ing any rights that they may have as stock- 
holders in said’ companies directly or in- 
directly. 
IV 
[Conspiracy to Restrain or Monopolize] 

“The defendants are jointly and severally 
enjoined and restrained from entering into, 
directly or indirectly, any combination or 
conspiracy to restrain or monopolize the 
production, sale or distribution of ice or the 
furnishing of icing services for shipment or 


use in interstate or foreign commerce, and- 


from doing or performing any act in com- 
bination with each other or with any other 
ice company, which has the purpose or effect 
of restraining or monopolizing such commerce. 


Vv 
[Practices Prohibited] 


The. defendants are jointly and:severally. 


enjoined and restrained from entering into, 
adheting to, maintaining, enforcing, or 
claiming any rights under any contract, 
agreement, understanding, plan or program 
with any other ice company, directly or in- 
directly: ;..... OVE 

(a) To, divide, allocate or limit the pro- 
duction, sale or distribution of ice or the 
furnishing of icing services; 

(b) To divide or: allocate. customers or 
territories for'the production, sale or dis- 
tribution of-ice or the furnishing of icing 
services; 5 

(c) To fix, determine,-or stabilize the price 
or prices or other terms and conditions for 
the sale of ice or the furnishing of icing 
services, ‘except to the extent required in 
such. bona fide transactions as are per- 
mitted- under subsection (e) of this section; 


(d) To refrain from competition or leave 
any ice: company. free from ‘competition in 
any territory, field‘or market; 

(e) To sell ice to an ice company, or to 
purchase ice from an ice company, except 
that such purchase and sales may be made 
when the productive capacity of the buyer is 
temporarily inadequate to meet its require- 
ments for’ ice or icing services, due’ to 
unanticipated emergencies or unusual circum- 
stances, or during periods of peak demand 
for ice or icing services; 
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(f). To hinder, restrict, or. prevent, or to 
attempt to hinder, restrict, or prevent, any, 
person from-engaging in the manufacture, 
sale, or distribution of ice or the furnishing 
of icing’ services. ; 


VI 


The defendants are jointly and severally 
enjoined and restrained from directly or 
indirectly: ‘ 

(a) Formulating, promoting or partici- 
pating in any plan or program to allocate,, 
apportion or prorate among ice companies 
the manufacture, sale or distribution of ice. 
or the furnishing of icing services; 

(b) Exchanging with any defendant, or 
with any other ice company, any informa- 
tion relating to sales, orders or commit- 
ments, costs, prices, discounts or other 
terms or conditions for the manufacture, 
sale or distribution of ice or the furnishing 
of icing services, except as required in such. 
bona fide transactions as are permitted 
under sub-section (e) of Section V of this. 
Final Judgment; ; bok 

(c) Employing. or using the services of 
any ice delivery company, delivery man or 
sales agent in the delivery, sale or distribu- 
tion of ice who performs said ‘services. for 
any other ice company; : 

(d) Selling or making any contract for 
the sale of ice or icing services or fixing the 
price therefor on the condition, agreement,, 
or understanding that the purchaser thereof 
shall not use or deal in the ice or icing serv- 
ices of any other icé company; 

(e) Being a member of, participating in 
the activities of, or contributing anything of 
value to any association or organization, the 
purposes or activities of which are incon- 
sistent with any of the purposes and provi- 
sions of this Final Judgment. : 


Val 
[Permissive Provision] 


Subject to the provisions of Section VI 
(c) hereof, this Final Judgment shall: not 
prevent any defendant from selling or dis- 
tributing ice to or through a bona fide ice 
distribution company, delivery man, or sales 
agency engaged in the delivery or distribu- 
tion of ice either as an independent contractor 
or as an agent or employee of such defendant; 
provided, however, that such ice distribution 
company, delivery man or sales. agency is not’ 
engaged in the manufacture of ice in the areas» 
where such ice is sold or distributed. 
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WITT , 
‘ LOrganization of Exchange] 


: Defendants are jointly and severally en- 
joined and restrained from organizing, es- 
tablishing or maintaining any company, 
exchange or other organization similar to. Ice 


‘Exchange, I: tie Se eh F 
xchange, Inc., Southern Counties Ice Com> | a 54 upon written notice to any defendant 


pany, City Ice Delivery Company or Union 
Merchants: Ice Delivery Company, each of 
which has been heretofore dissolved, or any 
company, exchange or other organization 
having a similar or like purpose or effect. 


IX 


[Purchase of Stock or Assets] ‘ 


Defendants The Union Ice. Company, Na- 
tional Ice and Cold Storage Company, of 
California, California Cold Storage & Dis- 
tributing ‘Company. Valley Ice Company, 


Fresno Consumers Ice Company and Cen- ' 


tral California Ice Company, their officers, 
directors and agents, successors, assigns 
:and transferees are jointly and severally en- 
joined for a period of five years from the 
‘date of the entry of this judgment from ac- 
quiring by purchase or lease any of. the 
stock, a substantial part of the physical 
assets or the business or goodwill of any 
going ice company other than the company 
by which said officers, directors, or. agents 
are employed, on the date of the entry of 
‘this Final Judgment without first securing 
the approval of the Court and after show- 
ing that any such acquisition will not sub- 
stantially reduce competition or tend to 
create a monopoly. Written notice of any 
such application shall be served on the 
Attorney General or the Assistant Attorney 
General in charge of the Antitrust Division 
at least thirty days prior to any hearing 
on such applications. 


x 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this judgment, each defendant who, 
by the terms of this decree must take af- 
firmative action, including but not limited 
to the termination of its affairs, cancella- 
tion of contracts, or divesture of stock or 
other. financial interests, shall, within six 
‘months after the entry of this judgment, file 
with the Court and the Attorney General, 
or the Assistant Attorney General in charge 
of: the" AES: Division, a report setting 
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forth the acts. taken and things done pur- 


_suant to the provisions of this judgment. 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or an Assistant Attorney General, 


made to its principal office, be permitted, 
subject to any legally recognized: privilége: 

(1) Access during the-office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda, and other Te¢- 
ords and documents in the possession ‘or 
under the control of said defendant relating 
to any of the matters contained in this judg- 
ment; and 


(2) Subject to ihe reasonable convenience 
of said defendant, and without restraint or 
interference from it, to interview officers and 
employees of said defendant who may have 
counsel present regarding any: such matter. 

For the purpose of securing compliance 
any . defendant upon 
written request of the: Attorney General:or 
an” Assistant Attorney ‘General and upon 
reasonable notice to its’ principal ‘office, 
shall submit such written reports: with re- 
spect to any of the matters contained in 
this judgment as from time to time may be 
necessary for the purpose of enforcement of 
this Final Judgment. 

No information obtained by’ the ‘means 
provided in this Section shall be divulged 
by any representative of the Department of 
Justice to any person other than .a_ duly 
authorized representative of such Depart- 
ment, except in the course of legal proceed- 
ings to which the United States is a party 
for the purpose of securing compliance with 
this Final Judgment or as otherwise re- 
quired by law. 


XI 

[Jurisdiction Retained] 
Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment. to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment or for the modi- 
fication of any of the provisions thereof, 
and for the purpose of the enforcement of 
compliance ' therewith and the oe 
of violations thereof. i 
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et al. 
the Southern District of New York. Civil 


Sherman Antitrust Act 


Suit for Civil Damages—Pleadings—Separate Statement of Claims—Violation of 
Different Acts——Since alleged violations of the Robinson-Patman Price Discrimination 
Act were pleaded as overt acts in furtherance of an alleged unlawful conspiracy under 


the Sherman Antitrust Act, a motion to 


have the claims stated separately was denied. 


See Private Enforcement and Procedure, Vol. 2, q 9013.325. 


Suit for Civil Damages—Alternative Pleading—Local and National Conspiracy.— 
If a motion picture exhibitor intended to allege a nation-wide conspiracy which had 


its impact in the locality where its theatre was located, and, 
separate and single conspiracies in various localities, i 
if the local manifestation was but a part of the single 


should be sustained. However, 
nation-wide conspiracy, which the exhibitor 


in the alternative, alleged 
an objection urged by the defendants 


alleged, the objection was without merit 


because a co-conspirator need not know every other co-conspirator nor be a participant 
in every act committed in furtherance of the objectives of the conspiracy. 


See Combinations and Conspiracies, Vol. 1, { 2005.360; Private Enforcement and 


Procedure, Vol. 2, § 9009.275, 9009.350. 


Suit for Civil Damages—Rulings on Motions Directed to Pleadings—Effect on 


Depositions—Where rulings were made on 


a motion directed to the sufficiency of an 


amended complaint and the parties conceded that the amended complaint and the motion 


were preliminary to moves in connection 


with deposition-discovery procedure, the court 


noted that the disposition of the motion was not intended to affect the rights of the parties 


under the deposition-discovery rules. 


See Private Enforcement and Procedure, Vol. 2, 9013.775. 
For the plaintiff: William Gold, New York, N. Me 


For the defendants: J. Miller Walker; O’ 


Dwight, Harris, Koegel & Caskey; Meyer 
New York, N. Y. 


Brien, Driscoll & Raftery; Adolph Schimel; 
Lavenstein; and J. Robert Rubin; all of 


For a prior opinion of the U. S. District Court, Southern District of New York, 


see 1952 Trade Cases { 67,304. 


Memorandum 
[Separate Statement of Claims]; 


WEINFELD, District Judge [In full text]: 
In view of the representation by plain- 
tiff’s counsel that the alleged violations of 
the Robinson-Patman Act are pleaded as 
overt acts in furtherance of the conspiracy 
charged against the defendants, the motion 
“to separately state’ a claim with respect 
thereto is denied. The order to be entered 
shall specify that the plaintiff does not 
seek recovery for violations under the 
Robinson-Patman Act, but alleges such 
violations as overt acts to support the con- 
spiracy claimed under the Sherman Act. 


[Single or Alternative Pleading] 
Under the prior ruling by Judge Samuel 
H. Kaufman plaintiff was entitled to plead. ~ 
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a single nation-wide conspiracy. Plaintiff 
asserts it has alleged a conspiracy national 
in scope which had its impact in Provid- 
ence, where its theatre is located, and 
also in other communities. But plaintiff has 
alternatively pleaded what appears to be 
separate and individual conspiracies in various 
communities allegedly entered into by pro- 
ducer-distributor defendants with theatre- 
owning affiliates of vertically integrated 
defendants and joined in certain local areas 
by others, presumably local independents 
who are favored as to runs, clearances, and 
other matters. If, in fact, it is intended to 
plead alternatively separate and single con- 
spiracies in various cities, the objections 
urged by the defendants are valid. On the 
other hand, if the local manifestation is but 
part of the single nation-wide conspiracy, 
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which plaintiff alleges, the objection is 
without substance since a co-conspirator 
need not know every other co-conspirator 
nor be a participant in every act committed 
in furtherance of the objectives of the 
conspiracy. 

[Rulings] 


Accordingly, the motion is granted only 
to the extent of: 

(1) Striking from paragraph 5(B) the 
words “Either” and “or pursuant to a 
common plan and scheme for separate, 
reciprocal and complementing combina- 
tions, of generally similar nature, in various 
cities and local areas around the United 
States, including the City of Providence, 
Rhode Island,”; 

(2) Striking from paragraph 5(C) the 
words “or the common plan and scheme of 
separate, reciprocal local conspiracies,” and 
“and to the damage and detriment of the 
Public.”; 

(3) Striking from paragraph 6(A) the 
words “local independent exhibitors, in- 
cluding”. 


Cited 1954 Trade Cases 
Westinghouse Electric Corp. v. Discount Center, Inc. 
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Paragraph 4 (B) (1) will be stricken as 
redundant and repetitious of the conspiracy 
charged in subsequent paragraphs. 


The Index and Outline and all footnotes, 
titles and subtitles are stricken. These are 
not allegations in a pleading. 


The request to strike the words ‘(and 
international)” from paragraph 4(A) is 
denied since plaintiff alleges that it was 
denied first runs of foreign films. 


[Effect on Deposttion-Discovery 
Procedure| 


The parties concede that the amended 
complaint and the motion made against it 
are preliminary to moves in connection with 
deposition-discovery procedure. This makes 
it desirable to note that the disposition 
herein is not intended to affect the rights 
of the respective parties under the deposi- 
tion-discovery rules; such matters are to be 
dealt with when proper applications are 
made in accordance with the rules. 


Settle order on notice. 


[67,662] Westinghouse Electric Corporation v. Discount Center, Inc. 


In the Supreme Court of Queens County, State of New York. Special Term, Part I. 
131 N. Y. L. J., No. 8, page 11, dated January 13, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Established Price—Objections.——A manufacturer of 
electrical appliances was granted an injunction, during trial, enjoining a defendant from 
selling the manufacturer’s appliances below the established minimum resale prices, where 
the affidavits in support of the motion were adequate and the objections raised by the 
defendant had been disposed of in another case (General Electric Co. v. S. Klein on the 


Square, Inc. (N. Y. Sup. Ct. 1953) 1953 Trape Cases {[ 67,443, 121 NG MetSe Aol vie 


See Fair Trade, Vol. 1, § 3354.34. 


[Injunction Issued] 


Rircuiz, Justice [In full text]: Motion 
for injunction pendente lite. Plaintiff, a 
manufacturer of electrical appliances, seeks 
to enjoin the defendant, a retailer of such 
appliances, from selling the products manu- 
factured by plaintiff at prices below the 
minimum resale prices stipulated by plain- 
tiff within the State of New York. De- 
fendant has raised numerous objections in 
opposition to the granting of the relief 
sought. However most of these questions 
have been passed upon by Mr. Justice 


Walters in a well considered opinion in 
which that learned justice exhaustively dis- 
cussed the decisions supporting his deter- 
mination (General Electric Co. v. S. Klem 
on the Square [1953 TrapE Cases { 67,443], 
WI Ny WS Bal, G7 (NORAD) 1 eyaay aesillby 
in accord with that opinion and find it 
dispositive of the case at bar. Further I 
find that the affidavits in support of the 
application are adequate upon which to 
grant the relief sought. Accordingly the 
motion is granted. Bond is fixed in the 
amount of $250. 
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[7 67,663] Prima Products, Inc., Milton P. Schreyer, Charles S. Brody, Milton E. 
Schattman and Edward P. Schreyer v. Federal T rade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 79—October Term, 
1953. Docket No. 22765. Argued November 12, 1953. Decided January 7, 1954. 


Petition for review of an order of Federal Trade Commission issued on June 1, 1953. 


Order as modified affirmed, and conformity with the terms thereof ordered. 


Federal Trade Commission Act 


Misrepresentation—Insufficient Evidence to Support “Maginot Line” Representation 
—Order Modified.—A portion of a Federal Trade Commission order prohibiting a paint 
manufacturer from representing that its “waterproofing” paint “will waterproof or prevent 
the penetration of water through the walls of underground fortifications such as those 
constructed on the Maginot Line” was deleted on the ground that it was not supported 
by substantial evidence. 


~ See Unfair Practices, Vol. 2, J 5081.590, 5081.895. 


Misrepresentation—“Waterproof” Qualities of Product Misleading—Trade Practice 
Rules.-A Federal Trade Commission order directing the manufacturer of a “water- 
proofing” paint to desist from representing that the application of the product to below 
grade masonry surfaces or structures will render them ‘Gmpermeable or proof against 
the passage of water or moisture” or make them “waterproof” or “watertight” was 
affirmed and enforced. Specific provisions relative to appropriate qualifications or qualify- 
ing terms or descriptions which properly describe particular products are set forth in 
the Trade Practice Rules for the Masonry Waterproofing Industry. As these rules 
are applicable alike to all members of the industry, the manufacturer must comply 
with them. 


See Unfair Practices, Vol. 2, §5081.590, 5081.895; Federal Trade Commission 
Enforcement and Procedure, Vol. 2, { 8621. 


Misrépresentation—“Easy” in Advertising Matter—Tendency to Mislead.—A Federal 
Tradé Commission order prohibiting a paint manufacturer from representing that the 
application of its paint product is “easy or simple as whitewashing” was affirmed. Although 
the instructions for application of such paint might seem “easy.” However, “easy” 
is a relative term, and it cannot be said that no one would be misled. 


See Unfair Practices, Vol. 2, § 5081.590, 5081.895. 


Misrepresentation—Circulation of Article—Publication Prior to Trade Practice Rules. 
—A paint manufacturer’s contention that he should be permitted to continue to circulate 
copies of a magazine article describing his paint because new trade practice rules for 
the Masonry Waterproofing Industry had not been adopted at the time of publication 
of the article was held to be without merit. Since the expressions used in the article 
were open to objection, they should be discontinued. 


See Unfair Practices, Vol. 2,  5081.590, 5081.895; Federal Trade Commission Enforce- 
ment and Procedure, Vol. 2, { 8611.13. 


Misrepresentation—‘New Principle’ Advertisement Misleading—A Federal Trade 
Commission order prohibiting a paint manufacturer from representing that its “water- 
proofing” paint “operates on an entirely new principle” was affirmed. Since the advertising 
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was open to the construction that the combination of materials in the “waterproofing” paint 
constituted, at least to some extent, the supposed “new principle,” and the fact was other- 


wise, such advertising was misleading. 


See Unfair Practices, Vol. 2, J 5081.590, 5081.895. 

For the petitioners: Milton E. Schattman. 

For the respondent: Alan B. Hobbes, Earl W. Kintner and Robert B. Dawkins. 
Affirming and enforcing, as modified, a Federal Trade Commission order in FTC 


Dkt. 5622. 


Before Swan, FRANK and Mepina, Circuit Judges. 


[Nature of Action] 


Meprna, Circuit Judge [In full text]: The 
controversy now before us bears a marked 
resemblance to the proverbial tempest in a 
teapot. Petitioner Prima Products, Inc. 
manufactures and distributes to the public 
a cementitious “waterproofing” paint of 
excellent quality under the trade name of 
“Aquella,’ which has been widely used, 
apparently with general satisfaction on the 
part of those who have purchased and used 
this product. Unfortunately for said peti- 
fioner Professor Rudolph Cagey of New 
York University, writing under the pen 
name of Kurt Steel, became interested in 
this product and wrote a rather florid 
article about it in Forbes Magazine as long 
ago as December 15, 1945, under the title 
of “Water, Stay Way From My Wall,” and 
a condensed version was reprinted in Read- 
er’s Digest. Petitioner Prima Products, Inc. 
widely distributed copies of this article as 
advertising matter. The article was based 
in large part upon certain tests conducted 
by the National Bureau of Standards. Al- 
though the tests were described in the 
Bulletin of the Board of Standards and 
Appeals of the City of New York, and 
Professor Cagey had been in touch with the 
Bureau about the tests, stating frankly that 
he was about to write something on the 
subject, the article gave offense to the 
Bureau as an improper use of confidential 
information and more particularly because 
there were other similar products of other 
manufacturers which were considered equally 
good if not better by the Bureau. One 
thing led to another; there were mutual 
recriminations; new tests of what can at 
best be considered of a rigorous character 
were made under exceptionally trying cir- 
cumstances after the promulgation in 1946 
by respondent of certain Trade Practice 
Rules, hereinafter referred to; and these 
proceedings, with prolonged hearings and 
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great expense to all concerned, were the 
result. 


[Findings Supported by Substantial Evidence | 


In a purely technical sense the Commis- 
sion is right and we approve the findings 
as supported by substantial evidence, with 
the modification hereinafter set forth. But 
it is difficult to see how the ends of justice 
would not have been equally served had 
the Commission given its approval to the 
stipulation approved by petitioners and by 
counsel supporting the complaint and the 
chief of respondent’s Trial Division, subject 
to action by the Commission, which, so far 
as we can see, accomplished the same result, 
with certain exceptions which may well 
have been overlooked by counsel for the 
respective parties in drafting the stipula- 
tion, and which could readily have been 
provided for in an amended stipulation, 
save perhaps the references in the advertis- 
ing to the use of “Aquella” on the Maginot 
line, which will be discussed later herein. 
On the other hand, with a view toward 
future compliance, the weapon by which the 
advertising matter of a manufacturer is 
branded as “false, deceptive and misleading” 
is a formidable one, and we are not disposed 
to disturb the exercise of discretion by the 
Commission in disapproving a stipulation 
which can do no more than put off the evil 
day, if not entered into in good faith. While 
we might differ with the Commission on 
this subject were we the triers of the fact, 
there is nothing in this record to show any 
clear abuse of discretion on this phase of 
the case. 

Strangely enough the nub of the matter 
seems to be that no known substance will 
make solid masonry or anything else abso- 
lutely impermeable to or proof against the 
passage of water or moisture. While we 
are told that the passage of moisture through 
masonry by capillarity is a well-known Sci- 
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entific fact, the probability is that the 
general public does not give such a strict 
and scientific meaning to the words “water- 
proof” or “watertight.” Cf. United States 
v. Brown & Eadie, 136 F. 550 (2d Cir. 1905). 
Even the law books abound with uses of 
the word “waterproof” where the context 
indicates that there was no thought of the 
absolute exclusion of water or moisture in 
the scientific sense of complete imperme- 
ability, and it is commonplace to hear refer- 
ences to “waterproof” shoes, boots, clothing 
and other materials, where no reasonable 
person would infer that there could be no 
passage of moisture by capillarity under 
conditions of prolonged use or unusually 
severe conditions of external pressure. 


[Industry Trade Practice Rules] 


At the time of the tests described in 
Professor Cagey’s article, the Trade Prac- 
tice Rules for the Masonry Waterproofing 
Industry had not yet been promulgated by 
respondent. They were adopted on August 
31, 1946. 


The most important of these new Rules 
is Rule 2, bearing the title, “Deceptive Use 
of Representations ‘Waterproof, ‘Water- 
proofing,’ etc.,” which provides: 


(1) In the sale, offering for sale, or 
distribution of industry products, it is 
unfair trade practice to use the word 
“waterproof,” “waterproofing,” or any other 
word or representation of similar import, 
as descriptive of any industry product 
unless, when properly integrated with or 
applied to masonry units or masonry 
structures, the product will render such 
units and structures impermeable to, or 
proof against the passage of, water and 
moisture throughout the life of such units 
or structures and under all conditions of 


water or moisture contact or exposure; 
Roh SET 


Then follow a long series of specific pro- 
visions relative to appropriate qualifications 


1 As used in these rules, the terms ‘industry 


products,’’ ‘‘masonry unit,’’ and ‘‘masonry 
structure” have the following meanings, re 
spectively: 


(a) Industry products: Admixtures and coat- 
ings which render, purport to render, or are 
represented as rendering, concrete, brick, stone, 
stucco, concrete blocks, cinder blocks, mortar, 
or other masonry, or structures or parts of 
structures made thereof, impermeable or more 
resistant to water and moisture or the effects 
thereof. 
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or qualifying terms or descriptions which 
may properly describe particular products 
in such a way as to protect the public 
against any possible misunderstanding of 
the extent to which these products will 
serve to exclude water and moisture. 


[“Definitions” | 


The “Definitions” set forth in the pre- 
liminary part of these Trade Practice Rules 
which appear in the footnote’* are so pre- 
cisely drawn as to avoid any possible 
ambiguity in the use of the words “industry 
products,” “masonry units” and “masonry 
structures.” Cinder blocks are plainly in- 
cluded. 


[Compliance With Trade Practice 
Rules Required] 


That it was within the competence of the 
Federal Trade Commission to promulgate 
these Rules in the public interest is not 
challenged. It matters not that persons 
of average intelligence would scarcely ex- 
pect cinder blocks “waterproofed” by 
“Aquella’ or any other industry product 
to be proof against the passage of a certain 
amount of moisture by capillarity. We can- 
not say that there may not be some who 
might expect masonry structures thus 
“waterproofed” to remain absolutely dry 
under any and all conditions of water pres- 
sure from without. As these Rules are 
applicable alike to all members of the 
industry, petitioner must comply with them. 


This disposes of paragraphs (4) and (5) 
of the order complained of, which direct 
petitioners to cease and desist from repre- 
senting that the application of “Aquella” 
to below grade masonry surfaces or struc- 
tures will render them “impermeable or 
proof against the passage of water or mois- 
ture” or make them “waterproof” or ‘“‘water- 
tight.” These paragraphs will also suffice 


(b) Masonry unit: A concrete block, cinder 
block, brick, stone, or other similar structural 
unit. 

(c) Masonry structure: Any structure or part 
of structure which is made of concrete, stucco, 
or other masonry, or of concrete blocks, cinder 
blocks, brick, stone, or similar units, bonded 
by mortar or other material. The term in- 
cludes building walls, retaining walls, roofs, 
basements, foundations, floors, dams, reservoirs, 
tanks, swimming pools, piers, silos, and parts 
thereof, as well as other structures and parts 
of structures, which are of any such composi- 
tion and construction. 
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as they stand to prevent any representation 
that the Maginot Line was made “water- 
proof” by the application of “Aquella.” 


[“Maginot Line” Representation Deleted] 


The separate paragraph of the order 
relative to the Maginot Line is not sup- 
ported by substantial evidence, when the 
record is read as a whole, and it must be 
deleted. 


There is no serious dispute about the 
fact that “Aquella” was originally a French 
product and that it was used in the Maginot 
Line. The affidavits of French officials as 
to the details of such use and what was 
accomplished thereby were properly re- 
jected by the Trial Examiner as not 
competent proof. There is no evidence what- 
ever in the record to show the actual con- 
ditions which existed in the Maginot Line, 
the manner and extent to which “Aquella” 
was used or the amount of moisture, if any, 
which appeared on the inner surface of the 
masonry of the Maginot Line after “Aquella” 
had been applied. Whether or not, as 
claimed in some of petitioner’s advertising 
matter, the French authorities specified 
“Aquella” for use on the Maginot Line 
“wherever conditions of seepage prevailed,” 
or used it “to control water seepage and 
dampness in the Maginot Line when other 
materials failed,’ does not appear in the 
evidence. Nor was this lack of proof to 
sustain the charge supplied by Cyrus C. 
Fishburn, who merely testified that “if 
there was a problem of water seepage in 
a fortification hundreds of feet below ground, 
the walls being from 24 to 30 feet in thick- 
ness, located under valleys honeycombed 
with buried springs and water courses, in 
places built through marshes and swamps” 
(this being the description of the Maginot 
Line conditions in Professor Cagey’s ar- 
ticle), an application of “Aquella” would 
not make the underground “dampproof” 
nor prevent “seepage by capillary action” 
nor “condensation.” Despite all this it might 
still be true that the French authorities had 
specified “Aquella” for use on the Maginot 
Line “wherever conditions of seepage pre- 
vailed,” and had used it “to control water 
seepage and dampness in the Maginot Line 
when othér materials failed.” We may sus- 
péct thatthe description of the fortification 
given by. Professor Cagey .was somewhat 
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embellished, but that does not alter the fact 
that the burden of proof rested on respondent. 


[“New Principle’ Representation] 


The balance of the alleged misrepresenta- 
tions are of minor consequence. Petitioners 
advertised that ‘“‘Aquella” operates on an 
entirely new principle. This turns out to 
be the method of scrubbing “Aquella” into 
the masonry in order to fill each tiny hole 
and thus make the binding qualities of the 
product operate effectively. It is not clear 
whether petitioner Prima Products, Inc. 
took the lead in using this method. In 
any event, most similar products appear 
now to be applied in this fashion. The 
advertising, however, is open to the con- 
struction that the combination of materials 
in “Aquella” constituted, at least to some 
extent, the supposed “new principle”; and 
the fact is otherwise. For example, some 
of the advertising material stated, “Aquella 
works on an entirely new principle. Mixed 
with water and scrubbed into the face of the 
masonry, its finely ground ingredients pene- 
trate intensely to fill, close and seal the 
tiniest pores. Then, because of its chemical 
properties, an expanding reaction sets up 
a harder, firmer bond when water contacts 
it.’ (Italics by petitioner Prima Prod- 
ucts, Inc.) 


[Use of the Term “Easy’] 


In one of the advertisements the applica- 
tion of “Aquella” is described as “easy,” 
and in the magazine article above referred 
to it is described as “almost as simple as 
whitewashing.” The directions on the con- 
ainers in which “Aquella” is sold and the 
references to such directions in some of the 
pamphlets and other advertising matter are 
plain and readily understood by anyone of 
average, or even less than average intelli- 
gence. While it cannot fairly be said that 
the compliance with the instructions amounts 
to a procedure “almost as simple as white- 
washing,” it does seem “easy,” at least at 
first blush. A person of average intelligence 
would surely have no trouble following the 
instructions. But they are somewhat elab- 
orate and include a thorough saturation of 
the wall with clean water, spraying or 
wetting the surface from all directions (up, 
down, left, and right) at least. four times. 
After all, “easy” is a relative term and we 
cannot say that no one would be misled. 
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[Further Distribution of Magazine 
|» Article Prohibited] 


Nor is there any merit in the contention 
that petitioner Prima Products, Inc. should 
be permitted to continue to circulate copies 
of the magazine article above referred to 
becatise the new Rules had not been adopted 
at the time of publication of the article. 
If the expressions there used are now open 
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to objection; as we have already found to 
be the case,: further distribution - thereof 
must be stopped. Moretrench Corporation v; 
Federal Trade Commission, 127 F. 2d 792, 
795° (2.Cir. 1942).- 2. oo 

The other points. raised by petitioners 
require no: comment, 

As. modified, the order 


is affirmed and 
will be enforced. _ i 


iT 67,664] Bernard Mitchell Wolfe, et al. v. National Lead Company, et al. 


In the United States District Court for the Northern District of California, Southern 
Division. No. 29500. Dated February 3, 1953. 


Clayton Antitrust, Act 


Suit for Civil Damages—Government Decree as Evidence—Illegal Practices as Causing 
a Condition Which Subsequently Damaged Plaintiff—AIlthough a court reserved its ruling 
on a motion to strike references to a Government decree in a paint manufacturer’s. com- 
plaint, it was of the opinion that the Government decree was not relevant because the 
manufacturer sought to have the decree admitted as prima facie evidence in its action on 
the basis that the adjudicated illegal practices which occurred prior to its entry into busi- 
ness caused a “condition” which persisted thereafter in this form to its damage. The manu- 
facturer had not alleged that the prohibited conduct in the decree caused its: damage, or 
that he suffered damage due to subsequent acts of the defendants which violated the decree: 
However, the court entered a rule of trial procedure to the effect that the manufacturer 
should not make any reference to the decree in the presence of the jury until such.time, 
if at all, as the court should so determine. 


See Private Enforcement and Procedure, Vol. 2, { 9012.190, 9012.410. 


For the plaintiffs: Joseph L. Alioto and Maxwell Keith, San Francisco, Cal. Elwood 
S. Kendrick, Los Angeles, Cal. ; 


For the defendants: Robert E. Burns, and Crimmins, Kent, Draper and Bradley, San 
Francisco, Cal. James D. Ewing, Milton Handler, and Eugene Z. Dubose, of counsel, 
New York, N. Y., for National Lead Company. Marshall P. Madison, John A. Sutro, 
Eugene D. Bennett, John Michael, and Pillsbury, Madison and Sutro, San Francisco, Cal. 
Nestor S. Foley, and Covington and Burling, Washington, D. C., for E, I, du Pont de 
Nemours & Company. 


Memorandum Decision and Pre-Trial Order 
upon Defendants’ Motion to strike all 
reference to U.S. v. National Lead 
Co. et al., 63 Fed. Supp. 513. 


Goopman, District Judge [Jn full text]: 
Plaintiffs have sued for treble damages under 
15 USC §15. Pre-trial proceedings have 
been had and are continuing, preparatory 
to trial, now set for May 4, 1953. 


for a pre-trial ruling, excluding at the trial, 
all reference by plaintiffs to U. S. v. National 
Lead Co., et al. [1944-1945 TrapE CASES 
7 57,394], 63 Fed. Supp. 513 (S. D. N. Y. 
1945) aff'd. [1946-1947] TRapE CASES 
1157-575) poste Sal lo4)E 

In U. S. v. National Lead Co. et al., supra, 
an equity suit, defendants were charged with 
violations of 15 USC §1 and §2. On Oc- 
tober 11, 1945, a final decree was entered 


[Government Decree as Evidence] 


At pre-trial conference held on December 
12, 1952, there was presented, argued and 
thereafter submitted on briefs, a motion of 
defendants to strike from the complaint and 
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enjoining defendants from certain illegal con- 
duct, cancelling certain cartel agreements and 
ordering issuance of certain patent licenses. 


In December 1945, plaintiffs organized a 
company to manufacture paints, but did not 
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actually commence manufacturing until May 
1946. In the complaint herein, plaintiffs set 
up the final decree in U. S. v. National Lead 
Cae supra, and claim. that it is admissible 
as prima facie evidence against defendants 
“as .to all matters respecting which said judg- 
ment or decree would-be an estoppel be- 
tween the parties thereto.” 15 USC § 16. 


[Nature of Application of Deer ee| 


_ Plaintiffs do not contend that the pro- 
hibited conduct, which resulted in the equity 
decree, itself damaged them. Nor do they 
contend that they suffered damage due to 
subsequent acts of defendants which vio- 
lated the decree. 


* But they-do claim, in Tinie that’ de- 
fendants’ illegal conduct prior to October 
11, 1945 caused a “condition” which per- 
sisted thereafter in the form of what is de- 
scribed as a-“lingering effect.” -This, they 
say, resulted in the actionable damage of 
which they complain. It is upon this basis 
that they.urge that they should have the 
benefits of 15 USC § 16. 


Defendants urge, contra, that 15 USC § 16 
is available only when there is concomitance 
between the conduct which results in an 
equitable decree or criminal conviction and 
the conduct which results in private damage. 


The cases appear to sustain defendants’ 
contention.’ The authorities cited by plain- 
tiffs are logically, if not indeed readily, dis- 
tinguishable.? At any rate, they do not seem 
to me to sustain plaintiffs’ contention. 


The infirmity of plaintiffs’ contention, 
arises, in some degree at least, from a mis- 
apprehension as to the difference between a 
“public wrong” and a “private wrong” under 
the antitrust laws. By §1 and §2 of Title 
15, agreements, contracts or conspiracies as 
to forbidden practices are made public wrongs 
and may be dealt with accordingly. Damage 
to a private person caused by violation of § 1 
or §2 is a “private wrong.” 15 USC 815. 


1Inter alia, see Buckeye Powder Co, v. Du 
Pont Powder Co., 248 U. S. 55 (1918); Shotkin 
». General Elect. Co. [1948-1949 TRADE CASES 
{ 62,341], 171 F. 2d 236 (10 Cir. 1948); Tilden 
v. Quaker Oats Co., 1 F. 2d 160 (7 Cir. 1924) ; 
Brownlee v. Malco Theatres [1950-1951 TRADE 
CASES { 62,911], 99 Fed. Supp. 312 (D. C. W. D. 
‘Ark, 1951). 

2 Inter alia, see Rankin v. Assoc. Bill Posters 
of U. S., 42 F. 2d 152 (2 Cir. 1930); Hastman 
Co. v. Southern Photo Co., 273 U. S. 359 (1927) ; 
Milgram v. Loew’s Inc. [1950-1951 TRADE 
‘CASES 1 62,938], 192 F. 2d 579 (3 Cir. 1951); 
Milwaukee Towne Corp. v. Loew’s Inc. [1950- 
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A private person. has-no right“to complain 
of a violation of :§ 1 ar-§ 2,-asi such, nor does 
such a violation per se give rise to-a private 
cause of action... Burnham Chemical Co. v. 
Borax. Consolidated’ [1948-1949 TRrapE CASES 
{| 62,322], 170 F,. 24.569 (9. Cir: 1948). -It is 
only when-a: violation of §1 or §2 causes 
damage that a cause of action inures to pri- 
vate benefit and then only to the extent of 
the trebled amount of such damage. Con- 
sequently, forbidden acts cannot be relevant 
unless they cause private damage. 


[Issues Not Determinable at the Present] 


But these issues do not appear to me to 
be fully. determinable in the pre-trial stage. 
To strike these important allegations from 


_ the complaint in the pre-trial stage is drastic 


and might completely prevent consideration 
of the cause-on the merits. Despite the em- 
phatic statement of plaintiffs’ counsel, that 
plaintiffs’ cause can be made out without the 
benefit.of 15 USC § 16, I am of the view 
that without such benefit, the plaintiffs might 
well find their burden too heavy to sustain. 
It will. be time enough to finally rule on the 
motion to strike from the complaint at the 
time of.trial. The broader view of a cause 
afforded by evidence is almost indispensable 
to the proper administration of justice when 
deciding an issue as important as this.° There- 
fore, the, court will reserve ruling on this 
part of the motion until trial. 


[Trial Ruling] 


But the motion for a pre-trial ruling ex- 
cluding reference to the equity decree by 
plaintiffs at the trial, requires different treat- 
ment. 


The nature of the evidence which plain- 
tiffs may produce at the trial is not now 
definitively known. It may be of such a 
character ek at some stage of the trial 
reference to the decree, or its admission in 
evidence, may become relevant and proper. 
To rule now would be to rest decision on 


1951 TRADE CASES { 62,891], 190 F. 2d 561 
(7 Cir. 1951); B. B. Chemical Co. v. Hillis, 314 
U. S. 495 (1942); Twentieth Century Fox Corp. 
v. Brookside [1952 TRADE CASES f 67,218], 
194 F. 2d 846 (8 Cir. 1952); Fanchon & Marco 
v. Paramount Pictures [1950-1951 TRADE CASES 
{ 62,909], 100 Fed. Supp. 84 (S. D. Cal. 1951); 
Emich Motors Corp. v. Gen. Motors Corp. [1950- 
1951 TRADE CASES 62,778], 340 U. S. 558 
(1951). 

3See Montgomery Ward v. Schumacher, 3 
F. R. D. 368 (N. D. Cal. 1944); Bowles v. Bis- 


singer, 3 F. R. D. 494 (N. D. Cal. 1944); also 
ef. Rule 12 D. Rules of Civil Procedure. 
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speculation and conjecture. Needless to say, 
that is neither necessary nor in the interests 
of justice. 

The interests of justice and of the parties 
will best be served by the adoption by the 
court of a rule of procedure for the trial. 
Wherefore, the court makes the following 
Rule: 
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Rule of Trial Procedure No. 1. 


“Neither the plaintiffs nor their counsel 
shall make any reference in the presence of 
the jury to the case of U, S. v. National Lead 
Co. et al., or to the findings or decree therein, 
until such time, if at all, as the court shall 
so determine.* 


[67,665] United States v. Servel, Inc. 


In the United States District Court for the Eastern District of Pennsylvania. 
Action No. 11036. Dated January 18, 1954. 


Case No. 1040 in the Antitrust Division of the Department of Justice. 


Civil 


Sherman Antitrust Act 


Consent Decree—Specific Relief—Licensing of Patents—Absorption Refrigerators.—A 
manufacturer of absorption refrigerators was ordered by a consent decree to grant to any 
person a non-exclusive license to make, use, and vend absorption refrigerating units under 
any patents relating thereto (1) which are now owned or controlled by the manufacturer, 
(2) which are issued to or applied for by the manufacturer within the five years after 
the entry of the decree, or (3) which are now existing or are issued or applied for within 
the five-year period and under which the manufacturer has the right to issue a license or 
sublicense. The decree provided that a reasonable, non-discriminatory royalty could be 
charged and that only specified restrictions or conditions could be contained in such 
licenses. The decree further required the manufacturer to make available to such licensees 
technical assistance and information disclosing the methods and processes used by the 
manufacturer. Also, the procedure for such licensing of patents was set forth in detail. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8301.30, 8421. 


Consent Decree—Practices Enjoined—Agreements with Foreign Companies.—A man- 
ufacturer of absorption refrigerators was enjoined by a consent decree from entering into 
any understanding with any foreign manufacturer to allocate or divide customers, terri- 
tories, or markets for the manufacture or distribution of absorption refrigerators or absorp- 
tion refrigerating units. However, the decree provided that this prohibition should not be 
construed as prohibiting the manufacturer from selling absorption refrigerating units to 
any foreign manufacturer. The decree further prohibited the manufacturer from perform- 
ing any understanding with a named foreign corporation or any other manufacturer of 
absorption refrigerators, the terms of which are in conflict with the provisions of the decree. 


See Combinations and Conspiracies, Vol. 1, § 2005.055; Monopolies, Vol. 1, J 2610.340; 
Department of Justice Enforcement and Procedure, Vol. 2, §] 8281.400. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; C. Worth Rowley, 
W. D. Kilgore, Jr., Charles F. B. McAleer, William L. Maher, Donald G. Balthis, and 
Walter L. Devany, III, Attorneys; and W. Wilson White, United States Attorney. 


For the defendant: Alfred H. Phillips of Chadbourne, Hunt, Jaeckel and Brown; 
and Joseph S. Clark, Jr. 


Final Judgment 


Ganey, District Judge [Jn full text]: The 
plaintiff, United States of America, having 
filed its Complaint herein on June 12, 1950, 
the defendant having appeared and filed its 
Answer to such Complaint denying the sub- 
stantive allegations thereof, the plaintiff 


4 Order of proof is in the power of the court 
to control. See Anglo California National Bank 
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having filed its Amended Complaint herein, 
and the plaintiff and the defendant by their 
attorneys having severally consented to the 
entry of this Final Judgment herein without 
trial or adjudication of any issue of fact or 
law herein and without admission by either 
party with respect to any such issue; 


of San Francisco v. Lazard, 100 F. 2d 693, 705 
(9 Cir. 1939). 
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U.S. v. Servel, Inc. 


Now, therefore, without any testimony or 
evidence having been taken herein, without 
trial or adjudication of, or any admission 
with respect to, any issue of fact or law 
herein, and upon the aforesaid consent of 
the parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 
I—JURISDICTION 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto. 
The Complaint, as amended, states a cause 
of action against the defendant under Sec- 
tions 1, 2 and 4 of the Act of Congress of 
July 2, 1890, as amended, commonly known 
as the ‘Sherman Act”. 


II—DEFINITIONS 


As used in this Final Judgment: 


(A) “The defendant” means defendant 
Servel, Inc., a corporation organized and 
existing under the laws of the State of 
Delaware, with offices and principal place of 
business at Evansville, Indiana; 

(B) “Absorption refrigerator’ means a 
refrigerator for freezing or preserving comes- 
tibles with a freezing unit of the absorp- 
tion type, in which heat is produced only by 
any of the following: natural and/or manu- 
factured gas, liquefied petroleum gas or 
kerosene, and which is used mainly in 
dwellings rather than in commercial estab- 
lishments; 

(C) “Absorption refrigerating unit” means 
all or any integral part of the apparatus for 
producing cold used by the defendant in 
Servel absorption refrigerators, namely, an 
apparatus embodying the Platen-Munters 
type continuous cycle inert gas absorption 
system, which contains an additional fluid 
and which operates when heat is applied to 
the still and in which such heat is produced 
only by any of the following: natural 
and/or manufactured gas, liquefied petrol- 
eum gas or kerosene; but the term “ab- 
sorption refrigerating unit” shall not include 
any other invention, mechanism or device 
used by the defendant in absorption re- 
frigerators, such as the “Ice-maker,” ice 
trays and the cabinet structure and its 
component parts; 

(D) “Servel absorption refrigerator” means 
an absorption refrigerator manufactured by 
the defendant; 

(E) “Person” means any individual, part- 
nership, firm, corporation, association, trustee 
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or any other business or legal entity other 
than the defendant or a subsidiary of the 
defendant; 


(F) “Swedish Elektrolux” means Aktie- 
bolaget Elektrolux, a Swedish corporation; 


(G) “Patents” means United States let- 
ters patent and applications therefor, and 
rights under United States letters patent, 
all reissues, divisions, continuances or ex- 
tensions thereof, and patents issued upon 
said applications; 

(H) “Subsidiary” means any corporation, 
more than 50% of whose outstanding voting 
securities are owned by the defendant 
and/or by any wholly-owned subsidiary of 
the defendant. 


III—SCOPE 


The provisions of this Final Judgment 
shall apply to the defendant, its subsidiaries, 
successors, assigns, officers, directors, agents, 
employees and to all other persons acting 
or claiming to act under, through or for the 
defendant. 


ITV—PATENTS 


(A) The defendant is ordered and di- 
rected, in so far as it has the right to do so, 
to grant to any person, upon written appli- 
cation therefor, a non-exclusive license to 
make, use and vend absorption refrigerating 
units under any, some or all patents relating 
thereto (1) which are now owned or con- 
trolled by the defendant (including those 
listed in Appendix A [not reproduced] 
attached to this Final Judgment), or (2) 
which are issued to or applied for by the 
defendant within the five years after the 
entry of this Final Judgment, or (3) which 
are now existing or are issued or applied for 
within the aforesaid five-year period and 
under which the defendant has the right to 
issue a license or sublicense; all of such 
patents being hereinafter referred to as the 
patents “within the licensing provisions of 
this Section IV”; 

(B) The defendant is enjoined and re- 
strained from acquiring any license, sub- 
license, grant of immunity or similar right 
under any existing patent relating to ab- 
sorption refrigerating units or under any 
such patent issued or applied for within the 
five years after the entry of this Final 
Judgment, unless (a) such license, subli- 
cense, grant of immunity or similar right 
grants to the defendant a full and unre- 
stricted power to sublicense, pursuant to 
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the provisions of this Section IV, or (b) 
such license, sublicense, grant of immunity 
or similar right is non-exclusive and con- 
tains a provision that throughout its life the 
licensor will make available an equivalent 
license or sublicense, grant of immunity or 
similar right to any third person requesting 
the same, on terms and conditions at least 
as favorable as those accorded to the de- 
fendant. 

(C) The defendant is enjoined and re- 
strained from making any sale or other 
disposition of any patent which relates to 
the absorption refrigerating unit and is 
within the licensing provisions of this Sec- 
tion IV and which sale or disposition de- 
prives the defendant of the power or 
authority to grant such licenses unless it 
sells, transfers or assigns such patent and 
requires as a condition of such sale, trans- 
fer or assignment that the purchaser, trans- 
feree or assignee shall observe, as to such 
patent, the requirements of this Section IV, 
and the purchaser, transferee or assignee 
shall file with this Court, prior to consum- 
mation of said transaction, an undertaking 
so to be bound. 

(D) The defendant, within 30 days from 
the date of its application for, or of the is- 
suance to it or its acquisition of, any 
patent which relates to the absorption re- 
frigerating unit and is within the licensing 
provisions of this Section IV, shall advise 
this Court and the Attorney General, in 
writing, of the number and date of such 
application, issuance or acquisition. 

(E) The defendant is enjoined and re- 
strained from including any restriction or 
condition whatsoever in any license or sub- 
license granted by the defendant pursuant 
to the provisions of this Section IV, except 
that: 


(1) the license or sublicense may be 
made nontransferable, by operation of 
law or otherwise, without the consent of 
the defendant; 


(2) a reasonable non-discriminatory roy- 
alty may be charged; 

(3) reasonable provisions may be made 
for periodic inspection of the books and 
records of the licensee or sublicensee by 
an independent auditor or other person 
selected by the defendant and acceptable 
to the licensee or sublicensee who shall 
report to the defendant only the amount 
of the royalty due and payable; 
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(4) reasonable provisions may be made 
for cancellation of the license or subli- 
cense upon failure of the licensee or sub- 
licensee to pay the royalties or to permit 
the inspection of his books and records 
as hereinbefore provided; 


(5) the license must provide that the 
licensee or sublicensee may cancel the li- 
cense or sublicense at any time after 
one year from the initial date thereof by 
giving 30 days’ notice in writing to the 
defendant. 

(F) Upon the receipt of a written re- 
quest for a license or sublicense under the 
provisions of this Section IV, the defendant 
shall advise the applicant therefor, in writ- 
ing, of the royalty which the defendant 
deems reasonable for a license or sublicense 
on the patent or patents to which the re- 
quest pertains. If the applicant and the 
defendant are unable to agree upon a rea- 
sonable royalty within 60 days from the 
date such request for a license or sublicense 
is received by the defendant, the applicant 
therefor may forthwith apply to this Court 
for the determination of a reasonable roy- 
alty and the defendant shall, upon its 
receipt of notice of the filing of such applica- 
tion, promptly give notice thereof to the 
Attorney General. In any such proceeding 
the burden of proof shall be upon the de- 
fendant to establish the reasonableness of 
the royalty requested, provided, however, 
that in determining such reasonableness, this 
Court shall allow to the defendant a reason- 
able charge as to any patents to be licensed 
which the defendant owns, and the reim- 
bursement to the defendant of any license 
fees which it may be required to pay to its 
licensors on account of such sublicensing, 
plus a reasonable additional charge, with 
respect to any patents of which the defend- 
ant is a licensee. The royalty rate so deter- 
mined by this Court shall apply to the 
applicant and to all subsequent licensees or 
sublicensees under: the same patent or pa- 
tents. Pending the completion of negotia- 
tions or any such proceeding, the applicant 
shall have the right to make, use and vend 
absorption refrigerating units under the 
patent or patents to which its application 
pertains without payment of royalty or 
other compensation above provided, but 
subject to the provisions of the following 
paragraph of this Section IV. 


Where the applicant has the right to 
make, use and vend absorption refrigerat- 
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ing units under the preceding paragraph of 
this Section IV, said applicant or the de- 
fendant may apply to this Court to fix an 
interim royalty rate, pending final deter- 
mination of what constitutes a reasonable 
royalty. If the Court fixes such interim 
royalty rate, the defendant shall then is- 
sue, and the applicant shall accept, a license 
or a sublicense, as the case may be, provid- 
ing for the periodic payment of royalties at 
such interim rate from the date of the filing 
of such application with this Court. If the 
applicant fails to accept such license or 
sublicense or fails to pay the interim roy- 
alty in accordance therewith, such action 
shall be grounds for dismissal of his appli- 
‘cation, and his rights under the preceding 
paragraph of this Section IV shall termi- 
nate. Where an interim license or subli- 
cense has been issued pursuant to this 
paragraph, reasonable royalty rates, if any, 
as finally determined’ by this Court shall be 
retroactive for the applicant and all subse- 
quent licensees or sublicensees under the 
same patent or patents to the date the ap- 
plicant or the defendant filed his or its 
application for the fixing of an interim roy- 
alty rate with this Court. 


(G) Nothing herein shall be construed to 
prevent any applicant or licensee from at- 
tacking in the aforesaid proceeding or in 
any other controversy the validity or scope 
of any of the patents subject to this Final 
Judgment, nor shall this Final Judgment be 
construed as importing any validity or value 
to any of said patents, provided, however, 
that the defendant shall not be prevented 
from taking any action, not precluded by 
this Final Judgment, to enforce its rights 
under its patents, patent license agreements 
and trade-marks. 

(H) The defendant is ordered and di- 
rected, if it is required to grant licenses 
under any patent pursuant to this Section 
IV, to give to each licensee, upon written 
request therefor, technical assistance and 
information disclosing the methods and 
processes used by the defendant in its com- 
mercial practice of the invention covered by 
the licensed patent. Wherever practicable, 
such technical assistance and information 
shall be furnished in writing. However, 
where not practicable to furnish such tech- 
nical assistance and information in writing, 
technical personnel shall be made available 
to help initiate the operation of the methods 
and processes by the licensee. The defend- 
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ant shall charge the licensee no more than 
the defendant’s actual cost for such techni- 
cal assistance and information. 


(1) The defendant is enjoined and re- 
strained from performing, adhering to, en- 
forcing or claiming any rights under any 
provision of any contract, agreement or un- 
derstanding with Swedish Elektrolux or any 
other manufacturer of absorption refrigera- 
tors, the terms of which provision are in 
conflict with any of the provisions of this 
Final Judgment, including, but not limited 
to, any contract, agreement or understand- 
ing which prohibits or restricts the defend- 
ant from granting licenses to any applicant 
pursuant to this Section IV and furnishing 
technical assistance and information pursu- 
ant to this Section IV. 


“V—FOREIGN MANUFACTURERS 


The defendant is enjoined and restrained 
from entering into, adhering to, maintain- 
ing or furthering, directly or indirectly, or 
claiming any rights under, any contract, 
agreement or understanding with any for- 
eign manufacturer, to allocate or divide 
customers, territories, or markets, for the 
manufacture, distribution or sale of absorp- 
tion refrigerators or absorption refrigerat- 
ing units; but this paragraph shall not be 
construed as prohibiting the defendant from 
selling absorption refrigerating units to any 
foreign manufacturer. 


VI—DISTRIBUTION OF FINAL 
JUDGMENT 


The defendant is ordered and directed to 
mail, within 15 days following the entry of 
this Final Judgment, a copy of said Final 
Judgment to Swedish Elektrolux, and to 
all persons, if any, who, within five years 
immediately preceding the date of entry of 
this Final Judgment, have applied to the 
defendant for licenses under patents relat- 
ing to the absorption refrigerating unit; 
and is further ordered to furnish forthwith 
a copy hereof to any person who may here- 
after apply for a license relating to any 
patent within the licensing provisions of 
Section IV hereof. 


VII—VISITATION AND REPORTS 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
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General or the Assistant Attorney General 
in charge of the Anti-Trust Division, and 
upon reasonable notice to the defendant 
made to its principal office, be permitted: 


(A) access during the office hours of the 
defendant to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of the defendant relating 
to any of the matters contained in this 
Final Judgment; 

(B) subject to the reasonable conven- 
ience of the defendant and without restraint 
or interference from it, to interview officers 
or employees of the defendant, who may 
have counsel present, regarding any such 
matters. For the purpose of securing com- 
pliance with this Final Judgment, the de- 
fendant, upon the written request of the 
Attorney General or the Assistant Attorney 
General in charge of the Anti-Trust Division 
and upon reasonable notice to its principal 
office, shall submit such written reports with 
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respect to any of the matters contained in 
this Final Judgment as from time to time 
may be necessary for enforcement hereof. 
No information obtained by the means pro- 
vided in this Section VII shall be divulged 
by any representative of the Department 
of Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal pro- 
ceedings to which the United States is a 
party, or as otherwise required by law. 


VIII—RETENTION OF JURISDICTION 


Jurisdiction is retained for the purpose 
of enabling either party to this Final Judg- 
ment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification of any of 
the provisions thereof, for the purpose of 
the enforcement of compliance therewith 
and the punishment of violations thereof. 


[67,666] Jay Means, Wilma Means and Ronald F. Means, co-partners doing busi- 


ness under the firm name of Oak Park Theatre Company v. Twentieth Century-Fox Film 
Corporation; National Theatres Corporation; Fox Midwest Theatres, Inc.; Loew’s Incor- 
porated; Paramount Pictures Corporation; Paramount Pictures, Inc.; Paramount Film 
Distributing Corporation; RKO Radio Pictures, Inc.; RKO Pictures Corporation; Warner 
Bros. Pictures, Inc.; Warner Bros. Pictures Distributing Corporation; United Artists Cor- 
poration; Universal Film Exchanges, Inc.; and Columbia Pictures Corporation. 


In the United States District Court for the Western District of Missouri, Western 
Division. No. 7525. Dated January 11, 1954. 


Sherman Antitrust Act 


Violation of the Antitrust Laws as a Defense—Validity of Antitrust Settlement— 
Agreement To Offer Films on Second Run Basis—Declaratory Judgment.—An agreement 
between a motion picture exhibitor and motion picture distributors under which the ex- 
hibitor refrained from bringing an antitrust action against the distributors, and under which 
the distributors paid $100,000 to the exhibitor and orally agreed to offer to the exhibitor 
its feature pictures on a second city run basis without the exhibitor being required to bid 
against any theatre operated by the distributors, was not illegal under the antitrust laws. 
The court held that the exhibitor was only exacting that treatment which it was entitled 
to enjoy. The distributors agreed not only to pay for past violations of the antitrust laws, 
but they further agreed that they would refrain from a continuation of their wrongdoing. 
The contract was lawful, and its purpose was to keep the distributors from continuing to 
do an unlawful act. The plaintiff was held to be entitled to injunctive relief against vio- 
lations of the agreement, and the declaratory judgment procedure used by the exhibitor 
was held to be proper. 


See Private Enforcement and Procedure, Vol. 2, § 9040.40, 9060.01. 
For the plaintiffs: William G. Boatright. 


For the defendants: Spencer, Fane, Britt and Browne, and Joseph H. Kelly, Jr., for 
Twentieth Century-Fox Film Corp. and Fox Midwest Theatres, Inc. Watson, Ess, Whit- 
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taker, Marshall and Enggas; J. C. Wilson; and Colvin A. Peterson for Paramount Film 
Distributing Corp., RKO Radio Pictures, Inc., Warner Bros. Pictures Distributing Corp., 
Loew’s Inc., Universal Film Exchanges, Inc., United Artists Corp., and Columbia Pic- 


tures Corp. 


For a prior opinion of the U. S. District Court, Western District of Missouri, Western 


Division, see 1952 Trade Cases { 67,315. 


Memorandum Opinion on Merits of the Case 
[Antitrust Settlement Agreement] 


Reeves, District Judge [Jn full text]: The 
plaintiffs feeling themselves aggrieved by 
the claimed conduct of the defendants, early 
in January, 1951, through their counsel, in- 
dicated a purpose to bring suit against the 
defendants under the provisions of Section 
15, Title 15 U. S. C. A., because of the. al- 
leged violation of the national antitrust laws. 
They were encouraged to do this by reason 
of the decision of the Supreme Court in 
United States v. Paramount Pictures [1948- 
1949 Trave Cases J 62,244], 334 U. S. 131, 
and the further proceeding in the same case 
[1948-1949 Trane Cases § 62,473], 85 F. Supp. 
881; the latter decision before a three judge 
court being affirmed by the Supreme Court, 
339 U. S. 974. 


To circumvent such a suit the defendants 
entered upon negotiations for a settlement 
with the plaintiffs and their counsel. A set- 
tlement was consummated by the payment 
of a considerable sum of money by the de- 
fendants (or some of them) to the plaintiffs. 
And then, it is charged by the plaintiffs, an 
agreement was entered into as a part of said 
settlement between the plaintiffs and the 
defendants in respect of certain operating con- 
cessions to be made to the plaintiffs in car- 
rying on their business as operators of a 
motion picture show. 

The facts briefly stated are that, at the 
time mentioned, counsel for plaintiffs made 
a demand upon the defendants for a settle- 
ment, ot otherwise a suit, as above indicated, 
would be filed. The defendants invited a 
proposal for an adjustment of the contro- 
versy on the demand being made by the 
plaintiffs. Thereupon the plaintiffs, through 
their counsel submitted a proposal. The 
second and pertinent paragraph of the pro- 
posal was as follows: 


“(2) Each distributor agrees to offer to 
Oak Park Theatre its feature pictures on 
said second city run without Oak Park 
being required to bid against any theatre 
in said zone or any theatre outside of said 
zone now owned or operated, directly or 
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indirectly, by Fox, film rental to be paid 
by Oak Park to be fixed for each picture 
by negotiation between distributor and owner 
and operator of Oak Park Theatre.” 


The plaintiffs were operators of Oak Park 
Theatre, located at 3935 Prospect Avenue, 
Kansas City, Missouri. 


[Condition of Acceptance] 


There was also a demand for $150,000 as 
claimed aggregate damages. A compromise 
was reached on the money demand and the 
sum of $100,000 was paid to the plaintiffs. 
When defendants agreed or proposed to pay 
$100,000, the plaintiffs, through their counsel, 
named the following conditions for its ac- 
ceptance: That the plaintiffs would agree to 
accept $100,000 only upon condition dis- 
tributors would agree to furnish Oak Park 
features on second city run. 


All of the negotiations indicate that the 
plantiffs would not be obliged to compete 
with any affiliate operating theatre of the 
defendants, or any of them. For assigned 
reasons, the defendants, through their counsel, 
indicated that they would accept the pro- 
posal made by plaintiffs and would enter 
into an agreement in respect of the oper- 
ating rights of plaintiffs’ theatre but sug- 
gested that an oral agreement should be 
made instead of a written one. This last 
proposal was accepted by the plaintiffs. Such 
playing position of plaintiffs’ theatre was to 
be effective, under the claimed agreement, 
on and after April 12, 1951. 


[Violation of Agreement] 


Within a few days after the settlement 
agreement had been consummated the de- 
fendants, or some of them, began furnishing 
feature pictures to Linwood Theatre, an 
affiliate or wholly owned subsidiary of the 
defendants, or some of them, and compelled 
plaintiffs’ theatre to bid for second run fea- 
ture pictures against said affiliate. If the 
contract claimed by plaintiffs were in fact 
entered into then clearly this action on the 
part of the defendants would be a violation 
of the contract. 
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[Agreement Not Illegal] 


1. On the part of the plaintiffs the evi- 
dencé was positive and clear that such a con- 


tract was made. Moreover, the testimony of 


witnesses for plaintiffs. was fully supported — 


by memoranda submitted in evidence. In 
fact, the contract was partially by parol and 
partially in writing. The evidence on behalf 
of the defendants did not clearly negative 
the’contract. The evidence was overwhelm- 
ing that such an agreement and understand- 
ing had been entered into by the parties. 

2. It is claimed by the defendants that, 
even if such an agreement had been made 
as claimed by the plaintiffs, yet it was illegal 
and null because of such nature as to violate 
the antitrust laws. This contention is un- 
tenable for the reason that the plaintiffs were 
only exacting of the defendants that treatment 
which they werfe entitled to enjoy and to 
compel the defendants to refrain from doing 
that which provoked a threatened suit under 
the antitrust law. In other words they agreed 
not only to pay for past violations of the 
antitrust law but that they would refrain 
from a continuation of their wrongdoing. 
The contract was a lawful one and its pur- 
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s pose was to. keep; the defendants from con: 


tinuing to do an unlawful act. ra 

3. The testimony was that the plaintiffs 
had sustained up until the time the case was 
tried damages in the sum of $50,000 by rea- 
son of the fact that.the defendants would 
compel the plaintiffs to bid against the Lin- 
wood Theatre controlled by the defendants, 
or some of them. 

It would follow that the stants were 
entitled to damages‘in the amount proved, 
that is, in the amount of $50,000. 

4. Since the defendants resist the action 
and deny their obligation to meet the terms 
of the contract, the plaintiffs seek injunctive 
relief against further violation or breaches 
of their oral agreement. The contention that 
the contract was void because not properly 
executed within a year is, in like manner, 
untenable. Plaintiffs are entitled to such 
injunction. 

The plaintiffs have submitted proposed 
findings of fact and judgment which, on an 
examination of the entire record, seem proper, 
and same are given. ‘The procedure for.a 
declaratory judgment is a proper one under 
the authorities. 


[67,667] Emich Motors Corp, and U.S. Acceptance Corp. v. General Motors Corp. 


and General Motors Acceptance Corp. 


In the United States District Court for the Northern District of alinels: 


Eastern 
Division. No. 3514. December 28, 1953. - 


Clayton Antitrust Act 


Treble Damage Suits—Leave to Amend Answer—lIllinois Two-Year Statute of Limi- 
tations.—Since the failure to raise the defense of the two-year Illinois Statute of Limitations 
to a treble damage suit under Section 4 of the Clayton Act was occasioned by the defend- 
ants’ reliance upon decisions, later overruled, which held the two-year period to be inappli- 
cable to cases of this kind, defendants are granted leave to amend their answer to plead 
the statute. Under Rule 15 (a), Federal Rules of Civil Procedure, leave to amend is to 
be given freely when justice so requires, when amendment is not permitted as a matter 
of course. 


See Private Enforcement and Procedure, Vol. 2, § 9013.100. 


Yor the plaintiffs: Thomas Dodd Healy, Harold Stickler, A. Bradley Eben, and Martin 
S. Gerber, all of Chicago, Illinois. 


For the defendants: Ferris E. Hurd, of Chicago; Henry M. Hogan, of Detroit; Henry 
F. Herbermann, of New York City. 


For memorandum opinions of the United States District Court in the same case, see 
1946-1947 Trade Cases J 57,513, 57,638; for a prior opinion of the United States Court of 
Appeals for the Seventh Circuit, see 1950-1951 Trade Cases {[ 62,577; for a prior opinion 
of the United States Supreme Court, see 1950-1951 Trade Cases 1 62, 778. 
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‘Memorandum. and Order. 
~ [Leave To Amend Answer Sought]. : 


b rorearint District: Judge [Jn full text]: 
This is a suit under Section 4 of the Clay- 
ton Act, 15 U.S.C. Sec, 15, for the recovery 
of treble damages allegedly caused by the 
defendants’ violation of the antitrust laws. 
A previous judgment for the plaintiffs was 
reversed upon appeal, and the case was 
remanded to this court where it now awaits 
retrial. The defendants have moved, under 
Rule 15-(a) of the Federal Rules of Civil 
Procedure, for leave to amend their answer 
by setting up as a defense to the plaintiff’s 
claim. the two-year. Illinois statute of limi- 
tations, Ill. Rev. Stat., 4 Hap, .83,,.9ec. lo 
(Smith-Hurd 1951), 


In justification foe fois delay in Mexit ios 
to .interpose this, defense, the defendants 
haye. filed an affidavit of their attorneys 
setting forth that failure to include the bar 
of this statute in the original answer re- 
sulted from their reliance upon two unre- 
ported decisions in this district and division 
holding the two-year statutory period -in- 
applicable-to cases of this kind. Backus v. 
Blum, No. 42455, decided November 29, 
1933, and Farmers National Grain Corporation 
v. Cargill, Inc:., No. 2260, decided April 3, 
1941.’ These decisions were overruled, after 
the first trial of this case, by the Court of 


Appeals for this circuit in Hoskins Coal & _ 


Dock Corporation v. Truax Traer Coal Com- 
oe [1950-1951 Trapre Cases § 62,925], os 
KeezdsO12"(7 Cit. 195i). 


‘The plaintiffs resist the proposed amend-_ 


ment on the ground that \the defendants 
should be estopped from raising the de- 
fense by their failure to plead it before the 
first trial, to the plaintiffs’ prejudice, and 


by the delay of some thirteen months be-— 
tween the time of the Court of Appeals... 
ruling that the two-year statute applied and. 


the filing of this motion to amend. 


[History of Litigation] 


The scope of the issues which are open 


in the trial court upon remand from an 


appellate court is to be determined by the 
order remanding the case. Feldman v. Con- 
necticut Mutual Life Insurance Company, 57 
F. Supp. 70 (E. D. Mo. 1944). The judg- 
ment rendered in the former trial was re- 
versed by the Court of Appeals for errors 
in the admission and exclusion of evidence 
and in instructions to the jury, as the result 
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Cited 1954 Trade Cases 
Emich Motors ‘Corp.v. General Motors: Corp. 


69,137 


of which ‘‘defendants were, not afforded.a 
fair opportunity to. meet” the evidence of, 
the plaintiffs, and, because plaintiffs’ evi- 
dence,on the ‘issue of damages.was so 
extremely-speculative and. conjectural as.to 
furnish, no sound basis for the amount al- 
lowed.” The case was therefore remanded 
to this court. for a. new trial: Emich:-Motors- 
Corporation v.. General. Motors Corporation 
[1950-1951 Trapr Cases 62,577], 181 F. 2d 
70 (7. Cir. 1950)... The, United States. Su- 
preme Court ‘ihen granted certiorari limited 
“to the question whether the Court of Ap- 
peals erred in construing Section:5 of the 
Clayton. Act, 38, Stat. 731,15 U. S:C.. Sees 
16, as not permitting: (a) the admission in 
the instant, case of the indictment in the 
antecedent criminal case against respond- 
ents, nor, (b). the judgment therein to be 
used as evidence that the conspiracy of 
which the respondents had been convicted 
occasioned Emich Motors’ cancellation.” 
340 U.S. 808 (1950). Upon full hearing the 
Supreme Court reversed ‘the judgment of 
the Court of Appeals 4s to those matters 
upon which certiorari had been granted, 
and’ remanded the case to the Court. of 
Appeals with directions to modify its judg- 
ment to conform with the Supreme Court 
opinion [1950-1951 Trape ‘Cases { 62,778]. 
340 U. S. 558 (1950)... The case is now be- 
fore this court for a new trial consistent with 
the judgment of the Court of Appeals as 
so modified, without further limitation of 
the issues to be considered. 


[Court's Power To Pernut Amendment] 


‘Tt i is settled that allowance of the amend- 
ment is within the power of the court. Guth 
v. Texas..Company, 155 F. 2d 563 (7 Cir. 
1946) (new claim added on remand); Jones 
o. St. Paul Fire & Marine Insurance Co., 108 
F.2d 123 ‘(5 Cir: 1939) ‘(new claim added 
to complaint on remand); Cohen v. Globe 
Indemnity Co., 37 F. Supp. 208 :(E. D. Pa. 
1940). Whether the power should be exer- 
cised to allow the defendants to interpose 
this new affirmative: defense rests within the 
discretion of the,court. Bowles. v. Biberman 
Bros: Ine.;.152. F.2d ;700:(3 Cir. 1946)... . 
“Rule '15.(a); Federal: Rules of ‘Civil Pro 
cedure, establishes the policy that when 
amendment is not permitted as a matter of 
course leave shall be freely given when 
justice so requires. Several decisions in- 
terpreting this policy of liberal amendment 
lend support to the defendants’ motion. In 
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Feldman v. Connecticut Mutual Life Insurance 
Company, supra, the defendant, an insurance 
company being sued upon an accidental 
death policy, was permitted to amend its 
answer to add a wholly new defense upon 
remand after the reversal of a plaintiff’s 
verdict for errors in the charge to the jury. 
The defendant justified its delay in pleading 
the defense, which related to the cause of 
death, on the grounds that it had been 
misled by the statement of a physician 
whom the plaintiff had refused to allow to 
be examined regarding the cause of death. 
And in American Optical Co. v. New Jersey 
Optical Co., 50 F. Supp. 806 (D. Mass. 1943), 
the defendant was given leave to amend its 
answer after the expiration of the time 
during which amendment is permitted as a 
matter of course. The delay in interposing 
the new defense was held to be excused 
by the defendant’s counsel’s reliance upon 
decisions which had been overruled by the 
Supreme Court after the answer was filed. 
In Downey v. Palmer, 27 F. Supp. 993 (S. D. 
N. Y. 1939), reversed on other grounds, 114 
F. 2d 116 (2 Cir. 1940), the defendant was 
allowed to amend her answer, after issue 
had been joined by a reply, to set up a plea 
of the statute of limitations. The opinion, 
per Hutpert, J., observes: 


Court Decisions 
General Electric Co. v. Bernstein 


Number 286—150 
2-11-54 


“Defendant now seeks to amend her 
answer by setting up as a defense a stat- 
ute of limitations. The Court does not 
feel disposed to penalize the defendant if 
her counsel erred in determining whether 
the six-year statute (Sec. 48, subsection 
2) or three-year statute (Sec. 49, subsec- 
tion 4) of the New York Civil Practice 
Act is applicable. 

“Under our new Rules amendment of 
pleadings is to be freely allowed when 
justice so requires. Rule 15 (a), 28 U. S. 
C. A. following section 723c.” 


The plaintiffs urge that the defense of 
the two-year statutory limitations period is 
without merit, and that, as a consequence, 
the amendment to raise it should be refused. 
The defendants, however, have presented 
factual arguments sufficient to raise a 
substantial question whether the statute consti- 
tutes a bar. The resolution of these ques- 
tions must be postponed until the statute 
has been pleaded. 


[Leave To Amend Granted] 


Since it does not appear that the plain- 
tiffs will be prejudiced by the delay in 
interposing the defense, and since the fail- 
ure to raise it at an earlier time is explained 
by the defendants’ counsel’s reliance upon 
decisions subsequently overruled, the requested 
leave to amend the answer is granted. 


[7 67,668] General Electric Company v. Bernstein. 


In the Supreme Court of New York County, State of New York. Special Term, 


Part III. 


131 N. Y. L. J., No. 5, page 7, dated January 8, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Established Price—Defense Not Proved.—An injunction 
pendente lite is granted to restrain a retailer from selling a manufacturer’s products below 
the fair trade price. The defense that the manufacturer itself sold below the established 


price is not substantiated. 
See Fair Trade, Vol. 1, J 3452.34. 


[Injunction Issued] 

DINEEN, Justice [In full text]: Motion by 
plaintiff for an injunction pendente lie is 
granted. Defendant does not deny the sales 
below the fair trade price as alleged by 
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plaintiff but relies upon sales made by plain- 
tiff itself at less than the established fair 
trade price which fact is not substantiated. 
Settle order. 
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U.S. v. Stationers Assn. of Southern California, Inc. 


69,139 


[167,669] United States v. Stationers Association of Southern California, Inc., and 
Blake Lockard. / 


In the United States District Court for the Southern District of California, Central Divisi 
Civil Action No. 14777-C. Filed January 15, 1954. a aaa Lie 


Case No. 1148 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Price Fixing—Stationery and Office Supplies.— 
An association of stationers and an individual were enjoined by a consent decree from 
entering into any agreement with any other person (1) to fix or stabilize the prices, terms 
or conditions for the sale of stationery and office supplies to a third person; (2) to compile, 
publish, or disseminate any price list suggesting prices, terms, or conditions for the sale 
of stationery andi office supplies by, or to, third persons; or (3) to influence or suggest the 
prices, terms, or conditions upon which any stationery and office supplies may be sold by, 
or to, third persons. 


See Combinations and Conspiracies, Vol. 1, J 2017.208; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8281.600, 8421. 

Consent Decree—Practices Enjoined—Price Fixing—Trade Association—Stationery 
and Office Supplies.—An association of stationers and an individual were enjoined by a 
consent decree from (1) compiling, publishing, distributing, contributing to or using any 
price list suggesting prices, terms or conditions for the sale of stationery and office sup- 
plies by, or to, any person, or selling or transferring any rights with respect to any such 
price list; (2) influencing, suggesting or restricting the prices, terms, or conditions under 
which any stationery and office supplies may be sold by, or to, any third person; or (3) 
being a member of, contributing anything of value to, or participating in any activities of 
any trade association or other organization whose known purposes or activities violate or 
are inconsistent with this Final Judgment. 

See Combinations and Conspiracies, Vol. 1, § 2017.208; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8281.800. 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General; William C. Dixon, 
Special Assistant to the Attorney General; James M. McGrath and Edward R. Minor, 
trial attorneys; William D. Kilgore, Jr., and Harry N. Burgess, attorneys. 


For the defendants: Wright, Peeler & Garrett (Harold F. Collins), Los Angeles, 
California. 
Final Judgment I 
Carter, District Judge [Jn full text]: [Sherman Act] 


Plaintiff, United States of America, having 
filed a complaint herein on November 26, 
1952; and the defendants, namely, The 
Stationers Association of Southern Califor- 
nia, Inc., hereinafter referred to as the 
“Association”, and Blake Lockard, by their 
attorneys, having appeared and consented 
to the entry of this Final Judgment, without 
trial and without adjudication of any issue 
of fact or law herein, and without this judg- 
ment constituting any evidence or admission 
with respect to any such issue, 

Now, therefore, before the taking of any 
testimony and without adjudication of any 
issue of fact or law herein, and upon the 
consent of all the parties hereto, and not 
upon evidence, 

It is hereby ordered, adjudged and decreed : 
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This Court has jurisdiction of the subject 
matter herein, and all of the parties hereto. 
The complaint states a cause of action 
against the defendants and each of them 
under Section 1 of the Act of Congress of 
July 2, 1890 (C. 647, 26 Stat. 209,) as 
amended, commonly known as the Sherman 
Act. 

Il 
[Definitions | 

As used in this Final Judgment: 

(A) “Stationery and office supplies” means 
paper, pens, pencils, writing supplies, legal 
forms, rubber stamps, filing supplies, ledger 
sheets and kindred articles customarily sold 
by persons primarily engaged in selling sta- 
tionery and office supplies to ultimate users. 
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69,140 


(B) “Person” means an individual, part- 
nership, firm, association, corporation or 
other legal entity. 


Jen 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to a defendant shall apply to such 
defendant, its subsidiaries, officers, agents, 
servants, employees, and to those persons 
in active concert or participation with any 
defendant who receive actual notice of this 
Final Judgment by personal service or 
otherwise 


iW 
[Practices Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, or 
claiming any rights under, any contract, 
agreement, understanding, plan or program 
with any other person: 


(A) To fix, determine, maintain or stabi- 
lize the prices, terms or conditions for the 
sale of. stationery and office supplies to 
third persons; 

(B) To compile, compute, publish, dis- 
tribute, prepare or disseminate any price list, 
price book or other document which con- 
tains or suggests, or which purports to 
contain or suggest, the prices, terms or con- 
ditions for the sale of stationery and office 
supplies. by, or to, third persons; | 


(C) To influence or suggest, or attempt 
to influence or suggest, the prices, terms or 
conditions upon which any stationery and 
office supplies may be sold by, or to, third 
persons. 


V 


~The defendants are jointly and severally 
enjoined and restrained from: 

(A) Compiling, computing, publishing, 
distributing, contributing to, disseminating, 
or using, any price list, price book or other 
document, which contains or suggests, or 
which purports to contain or suggest, the 
prices, terms or conditions for the sale of 
stationery and office supplies by, or to, any 
person, or selling or transferring any rights 
with respect to any such price list or price 
book; 


(B) Influencing, suggesting or restrict- 
ing, or attempting to influence, suggest or 
restrict the prices, terms or conditions upon 
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which any. stationery and office supplies 
may be sold by, or to, any third person; 


(C) Being a member of, contributing 
anything of value to, or participating in any 
of the activities of, any trade association or 
other organization the known purposes or 
activities of which are violative of, or in 
any manner inconsistent with, any of the 
provisions of this Final Judgment. 


VI 
[Distribution of Final Judgment] 


The defendant Association is ordered and 
directed to mail a copy of this Final Judg- 
ment within 90 days after the date of its 
entry to each member of defendant Asso- 
ciation and to each person who has been a 
subscriber to the price book published by 
the defendants, or either of them, during 
the past six (6) months and to file with 
this Court and with the plaintiff herein, 
within ten days thereafter, a sworn. state- 
ment as to the fact and manner of com- 
pliance with the provisions of this Section 
VI, which statement shall include the names 
and addresses of the persons to whom such 
notice was sent. 


VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice, shall; on written request of the Attor- 
ney General or the Assistant’ Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant, 
be permitted subject to any legally recog- 
nized privilege, (a) reasonable access, dur- 
ing. the officé hours of such defendant, to 
all books, ledgers, accounts, correspondence, 
memoranda, and other records and_ docu- 
ments in the possession or under the con- 
trol of such defendant, relating to any of 
the matters contained in this Final Judg- 
ment, and (b) subject to the reasonable 
convenience of such defendant, and without 
restraint or interference, to interview offi- 
cers and employees of such defendant who 
may have counsel present, regarding any 
such matters. For the purpose of securing 
compliance with this Final Judgment the 
defendants upon the written request of the 
Attorney General, or such Assistant Attor- 
ney General, shall submit such reports with 
respect to any of the matters contained in 
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this Final Judgment as from time to time 
may be necessary for the purpose of en- 
forcement of this Final Judgment. No 
information obtained by the means permit- 
ted in this paragraph shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
except in the course of legal proceedings 
for the purpose of securing compliance with 
this Final Judgment in which the United 
States is a party or as otherwise required 
by law. 


Cited 1954 Trade Cases 
Normandie Amusement Corp. v. Loew’s, Inc. 


69,141 


VIII 
[Jurisdiction Retained | 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for-the construction or carrying out 
of this Final Judgment, for the modification 
or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith and punishment of violations 
thereof. 


[] 67,670] Normandie Amusement Corp. v. Loew’s, Inc., et al. 
In the United States District Court for the Southern District of New York. Civil 


Action No. 82-333. Filed January 18, 1954. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Motion to Quash Subpoena Duces Tecum.—On a motion 
to quash a subpoena duces tecum, certain items are allowed, others are withdrawn, and one 
is disallowed. A motion to strike various allegations in the complaint with respect to the 
Paramount decree is granted except those which allege the entry of that decree. However, 
the plaintiff may add an allegation that it intends to rely upon the decree pursuant to Sec- 


tion 5 of the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, 1.9012, 9013.975. 
For plaintiff: Moses H. Hoenig, New York, N. Y. 


For defendants: R. W. Perkins; Dwight, Royall, Harris, Koegel & Caskey; Louis 
Phillips; Phillips, Nizer, Benjamin & Krim; Schwartz & Frohlich; Adolph Schimel; 
J. Robert Rubin; Herbert Lazarus; O’Brien, Driscoll & Raftery; Donovan, Leisure, 


Newton & Irvine; all of New York, N. Y. 


Memorandum 


WEINFELD, District Judge [Jn full text]: 
As indicated at the hearing attended by 
counsel, the following disposition is made 
of the motion to quash with respect to the 
revised subpoena duces tecum: 

Item 1—Delete “Bronx, Brooklyn, Queens 
or Westchester” and change date from “Sep- 
tember 1, 1944” to “September 1, 1945”; 

Item 5—Delete “New York City and 
Westchester” in (a) and (b) and insert 
“Manhattan” and change date from “Sep- 
tember 1, 1944” to “September 1, 1945”; 

Items 2, 3, 4, 6, 8 and 9—Withdrawn; 


Item 7—Disallowed. 


The motion to strike various allegations 
contained in the amended complaint with 
respect to the Paramount decree is granted 
except those alleging the entry of the 
Paramount decree or decrees, to which may 
be added, if plaintiff so desires, an allega- 
tion that it intends to rely upon the same 
pursuant to 15 USC §16. No comment 
or interpretation is to be made with respect 
to the said decrees. 

The motion to strike is granted specifical- 
ly as follows: 

Paragraph 6.a.—third sentence; 


1 Sinaiko Bros. Coal & Oil Co. v. Ethyl Gaso- 
line Corp., S. D. N. Y., 2 F. R. D. 305. Skouras 
Theatres Corporation v. Radio-Keith-Orpheum 
Corporation [1953 TRADE CASES _f 67,541], 
S. D. N. Y., Civil 85-258, decided July 13th, 
1953, relied upon by the defendants, is not to 
the contrary. Indeed, Judge McGohey stated 
that the defendants were entitled to plead and 
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rely upon the Paramount decree to the extent 
permitted by the statute and decisions, but 
excluded the recital in detail of the evidence, 
the findings of fact, the conclusions of law or 
interpretations thereof by plaintiff's counsel. 
See also Wolfe v. National Lead Co. [1954 
TRADE CASES { 67,664], N. D. Calif., 15 F. R. 


D. 61. 
i 67,670 


69,142 


Paragraph 6.e.—second sentence; 
Paragraph 6.f.—second sentence; 
Paragraph 8.c.—second sentence; 
Paragraph 8.d.—second sentence; 
Paragraph 20.a.—‘“in manner as found in 
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Paragraphs 24 to 31 inclusive; 


All titles and subtitles appearing in the 
complaint are stricken. They form no part 
of the pleading. 

Settle order on notice. 


U. S. v. Paramount et al., as hereinafter more 
specifically alleged, and otherwise.”; 


[7 67,671] T. C. Theatres Corp. v. Warner Bros. Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 75-213. Filed January 20, 1954. 


Clayton Antitrust Act and Sherman Antitrust Act 

Suit for Civil Damages—Motion to Quash Subpoena Duces Tecum.—On a motion 
to quash a subpoena duces tecum, the Court held that the motion would be disposed of in the 
same manner in which another court disposed of a motion to quash a similar subpoena 
in a companion case (Normandie Amusement Corp. v. Loew’s, Inc., et al., 1954 TRADE CASES 
{ 67,670). 

See Private Enforcement and Procedure, Vol. 2, { 9013.975. 

For plaintiff: Gorfinkel & Adler, Yonkers, N. Y. 

For defendants: Adolph Schimel; Weisman, Cellar, Quinn, Allen & Spett; Schwartz 
& Frohlich; Austin C. Keough; William Zimmerman; Phillips, Nizer, Benjamin & Krim; 
Dwight, Royall, Harris, Koegel & Caskey; Sherpick, Gilbert, Regan & Davis; all of 
New York, N. Y. 

For prior opinions of the U. S. District Court, Southern District of New York, see 
1953 Trade Cases {| 67,629, 67,513, 67,500. 


that the “same subpoena duces tecum” has 
been served in a companion case, Normandie 


Memorandum 
Murpuy, District Judge [In full text]: 


This is a motion by defendants, RKO Keith- 
Orpheum Theatres, Inc., RKO Radio Pic- 
tures, Inc. and Loew’s Incorporated, for an 
order pursuant to Rule 45-B, Fed. Rules 
Civ. Proced., 28 U. S. C. A., to quash sub- 
poenas served upon said defendants on 
October 13, 1953, calling for production of 


Amusement Corporation v. Loew's Incorpo- 
rated, et al. [1954 TrapE Cases { 67,670], 
Civ. No. 82-333, and a similar challenge to 
such subpoena made before Weinfeld, J. 
Judge Weinfeld now has disposed of that 
case with memorandum dated January 18, 
1954. The interest in uniformity of decision 
when the controversies involved are similar 


records in connection with the taking of 
oral depositions and for “such other and 
further relief as to the Court may seem just 
and proper.” The grounds for the motion 
are alleged as oppressiveness, indefiniteness, 
irrelevancy and the impropriety of the sub- 
ject matter for subpoena. Plaintiff insists 


is especially compelling in this action and 
related ones before the court where the 
multiplicity of motions affecting pre-trial 
examination has rarely been exceeded. Ac- 
cordingly, this court makes the same dis- 
position as Judge Weinfeld in the companion 
case referred to, ante. 


[| 67,672] General Electric Co. v. Veeds Television and Appliances Co., Inc. 


In the Supreme Court of New York County, New York. Special Term. Part III. 
131 N. Y. L. J. No. 24, p.6. Dated February 4, 1954. 


New York Fair Trade (Feld-Crawford) Act 
Resale Price Maintenance—Enforcement of Fixed Price—Temporary Injunction— 
Defenses—Purchase from Wholesaler at Less Than Listed Wholesale Price—An injunc- 
tion pendente lite is granted to restrain a retailer from selling the manufacturer’s products 
below the fair trade price. The retailer is not relieved of his obligation to observe fixed 
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Las Vegas Merchant Plumbers Assn. v. U.S. 


retail prices even though the manufacturer’s wholly-owned subsidiary sells to the retailer 
at less than the listed wholesale price. A “more than one wholesale price” policy is not 
a defense for the retailer when it appears that he has been able to obtain the manufac- 
turer’s fair traded products at prices no higher than those charged: other retailers. 


See Fair Trade, Vol. 1, § 3424.34. 


NATHAN, Justice [In full text]: Motion effect of a “more than one wholesale price 
for injunctive relief pendente lite is granted. policy” on plaintiff's right to enforce the 
The bond is fixed in the sum of $250 and the agreements or to obtain equitable relief does 
order, the settlement of which is directed, not arise in a situation such as this where 
may provide for an early trial. The fact it appears that defendant has been able to 
that plaintiff's wholly owned subsidiary obtain plaintiff’s “fair traded” products at 
sells to defendant at less than the listed prices no higher than other retailers (Gen- 
wholesale price does not relieve defendant eral Electric Co. v. S. Klein on-the-Square, 
of its obligation to sell at the fixed retail 121 N. Y. Supp., 2d, 37, 57, 58) [1953 
price. The agreement which it is sought Trape CAsEs § 67,443]. 
to enforce affects only sales at retail. The 


[f 67,673] Las Vegas Merchant Plumbers Association, et al. v. United States. 


In the United States Court of Appeals for the Ninth Circuit. No. 13,218. Filed 
February 1, 1954. 


Appeal from the United States District Court for the District of Nevada. Rocer T. 
Forey, District Judge. 


Case No. 1070 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Criminal Prosecution—Price Fixing—Sufficiency of Indictment—Restraint of Trade 
in Interstate Commerce—Local Activities Affecting Interstate Commerce.—Judgments 
imposing fines and jail sentences on persons convicted of violating the Sherman Act 
by fixing prices on plumbing and heating supplies sold and installation charges are 
affirmed. The indictment sufficiently alleges restraint of the flow of plumbing and heat- 
ing supplies in interstate commerce by alleging that the stream of commerce flows from 
out of state manufacturers and suppliers, through the plumbing contractors as conduits, 
to the final use and installation of supplies. It sufficiently alleges that the price fixing 
conspiracy charged, even if purely local or intrastate in nature, affected interstate com- 
merce in the flow of plumbing supplies. An effect on interstate commerce is held to 
be present whether the restraints are imposed before the interstate journey Starts or 
after it ends. 

See Department of Justice Enforcement and Procedure, Vol. 2, ¥ 8025.620. 


Criminal Prosecution—Conspiracy—Restraint of Trade—Sufficiency of Evidence— 
In a criminal prosecution for a conspiracy to fix prices of plumbing and heating supplies 
and to restrain competition in the plumbing contracting business, the conviction of the 
defendants was supported by evidence that they had employed a common estimator to 
calculate prices on all bids, had agreed to submit bids accordingly, and had enforced 
the scheme by the use of boycotts and by inducing union members not to work for non- 
complying contractors. The evidence further indicated that 90 per cent of plumbing and 
heating supplies reached the ultimate consumer through plumbing contractors. 


See Combinations and Conspiracies, Vol. 1, | 2011.043, 2011.065. 


Criminal Prosecution—Conspiracy—Plumbing and Heating Supplies—Instructions 
to the Jury—Presumption of Innocence.—The convictions of plumbing contractors and a 
union business agent for conspiring to fix prices in the sale of plumbing and heating 
supplies are affirmed. The trial court’s procedure, to which counsel for the govern- 
ment and for the defense agreed, in stating at the conference on the settlement of instruc- 
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tions what instructions would, be given, in noting objections and exceptions of counsel to the 
court’s refusal to give certain requested instructions, and in making them part of the record 
prior to-arguments to the jury so that after arguments time might be saved by allowing counsel 
to incorporate those objections and exceptions by reference and adoption, was proper 


under Rule 30, Federal Rules of Criminal Procedure. 


An instruction that “the defend- 


ants are presumed to be innocent at all stages of the proceeding, until the evidence intro- 
duced on behalf of the government shows them to be guilty beyond. a reasonable doubt 


is: correct. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8029,140, 8029.675. 
For appellants: Alexander H. Schullman; Richard Richards; David Zenoff, John W. 


3onner; all of Los Angeles, California. 


For appellee: Wallace Howland, Special Assistant to the Attorney General; Don H. 
Banks and Arthur H. Tibbits, trial attorneys; Joseph C. Putnam and Harold Haidt, 
attorneys, Antitrust Division, San Francisco, California; James WW) 2yohrisoms jirnecUmas= 


Attorney, Reno, Nevada. 


Before Hraty and Bone, Circuit Judges, and Carrer, District Judge. 


Carter, District Judge [Jn full text]: 
This is an appeal by eleven defendants fol- 
lowing conviction by a jury of violations of 
the Sherman Act. The appellants consist 
of four corporations and seven individuals.’ 
Fines were imposed on all appellants; three 
of the individual appellants were also sen- 
tenced to terms of six months in the cus- 
tody of the Attorney General. All have 
appealed. The appeals- are presented on 
one record but appellant Alsup has filed a 
separate notice of appeal and separate briefs. 


1Las Vegas Merchant Plumbers Association, 
referred to as the ‘‘Association’’ and Merchant 
Plumbers Exchange, Inc., referred to as the 
““Eexchange’’ are corporations. The defendants 
A. R. Ruppert Plumbing & Heating Company, 
a corporation, United Plumbing and Heating 
Company, a corporation, Cohen, Hynds, Mc- 
Garvie, and Provenzano, are plumbing con- 
tractors and members of the ’‘‘Association’’ and’ 
the ‘Exchange’. A. R. Ruppert is President 
of the Ruppert Company and Joe Davis is 
President of the United Company. Both Ruppert 
and Davis held an office in the ‘‘Association’’ 
or the ‘“‘Exchange’’. Alsup is business repre- 
sentative and financial secretary of Local 525, of 
the Plumbers Union in Las Vegas. 

2 “Trade and Commerce Involved. 


»-*12. Practieally all of the plumbing and heat- - 


ing supplies used in Southern Nevada are man- 
ufactured in States other than the State of 
Nevada, and are sold and shipped in interstate 
commerce from said States to the State of 
Nevada for use there. 

‘13. Plumbing contractors in Southern Nevada 
are engaged in the business of distributing, 
selling and installing plumbing and heating 
supplies, and make a charge and obtain a profit 
both from the sale of said supplies and from 
their services in installing the same. Over 
three-fourths of all plumbing and heating sup- 
plies used in Southern Nevada are distributed, 
sold and installed by plumbing contractors who 
are members of defendant Association and. de- 
fendant Exchange,'and a major part of all said 
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THE SUFFICIENCY OF THE 
INDICTMENT. 


All appellants contended in the trial court 
and contend here that the indictment does 
not state facts sufficient to constitute an 
offense against the United States. 


The indictment in Sec. I, identifies the 
defendants [appellants herein] and in Sec. 
II sets forth definitions of terms. In Sec. 
III, set forth in the margin,” the trade and 
commerce involved is described. 


plumbing and heating supplies are distributed, 
sold and installed by defendant plumbing con- 
tractors. 


“14. Manufacturers and wholesalers located in 
States other than the State of Nevada, sell and 
ship directly to plumbing contractors in South- 
ern Nevada more than 40 per cent of all plumb- 
ing and heating supplies which are purchased 
by said plumbing contractors. ; 


“15. The remainder of the plumbing and’ heat- 
ing supplies purchased by said plumbing con- 
tractors are obtained from wholesalers located 
in Southern Nevada, who purchase plumbing 
and heating supplies from out-of-state sources 
for resale to said plumbing contractors and 
other customers. Substantial quantities of 
plumbing and heating supplies sold by said 
Southern Nevada wholesalers to plumbing: con- 
tractors are shipped from out-of-state sources 
directly to plumbing contractors in Southern 
Nevada.. Substantial quantities of plumbing and 
heating supplies are purchased from out-of-state 
sources by the said Southern Nevada whole- 
salers in response and pursuant to prior orders 
placed with said wholesalers by plumbing con- 
tractors and, upon receipt of said supplies from 
out-of-state sources, said supplies are immedi- 
ately delivered to the plumbing. contractors who 
ordered the same. 


“16. Substantial quantities of plumbing and 
heating supplies are shipped from manufac- 
turers, wholesalers or other sources outside of 
the State of Nevada, directly:.to the job site 
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In summary it alleges: Practically all 
plumbing and heating supplies used in 
southern Nevada are manufactured in other 
States and are sold and shipped in inter- 
State commerce into Nevada. Plumbing 
contractors then distribute, sell and install 
these supplies and make a charge and ob- 
tain a profit from both the selling and in- 
stalling; over three-fourths of all such 
supplies so used in southern Nevada are 
distributed, sold and installed by plumbing 
contractors who are members of the de- 
fendant association and defendant exchange, 
and a major part of all such supplies are 
distributed, sold and installed by the de- 
fendant plumbing contractors. The service 
performed by plumbing contractors in dis- 
tributing, selling and installing such sup- 
plies is an integral part of, and necessary 
to the movement in interstate commerce of 
such supplies; plumbing contractors are 
conduits for such movement, such supplies 
flow in a continuous uninterrupted stream 
from points of origin out of state to places 
of use and installation in southern Nevada. 


Sec. IV of the indictment describes the 
offense charged. It alleges that beginning 
in August 1950, and continuing until the 
return of the indictment (March 27, 1951) 
the defendants named and others unknown, 
have conspired to unreasonably suppress 
and eliminate competition in the sale and 
distribution of plumbing and heating sup- 
plies in restraint of the interstate trade and 
commerce described, in violation of Sec. 1 
of the Sherman Act (15 U.S. C. A., See. 1). 
It then describes a scheme to fix prices and 
to divide the available market by the em- 
ployment and use of an “estimator” who 
would figure a plumbing job and fix the 
price, to which the plumbing contractors 
would adhere. If two or more plumbing 
contractors were to bid on the job an allo- 
cation committee would designate who 
should submit the lowest bid. Compli- 
mentary and factitious bids at higher prices 
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would be used. To enforce compliance with 
and adherence to the plan, defendant [ap- 
pellant] Alsup would induce journeymen 
and apprentice plumbers not to work on 
any job for any plumbing contractor other 
than one designated; that wholesalers would 
be boycotted if they sold or offered to sell 
such supplies at prices and terms not agree- 
able to defendant plumbing contractors. 


Sec. V of the indictment alleges that the 
effect of the conspiracy charged has been 
to “directly, unreasonably, arbitrarily and 
unlawfully restrain and obstruct the flow of 
plumbing and heating supplies in interstate 
commerce into southern Nevada” by: 


(a) suppressing and eliminating competi- 
ition among plumbing contractors in the 
sale, distribution and installation of plumb- 
ing and heating supplies by fixing prices 
for both the supplies and the subsequent 
installation of such supplies; 


(b) narrowing and restricting the market 
in which builders, owners and other cus- 
tomers are able to purchase such supplies 
in southern Nevada. 


Sec. VI of the indictment alleges juris- 
diction and venue. 


Appellants have summarized their at- 
tack on the sufficiency of the indictment, as 
follows: 


(1) The trial court failed to distinguish 
between intrastate and interstate commerce 
in denying the motion to dismiss the in- 
dictment. 


(2) The indictment shows on its face 
that the plumbing contractors are engaged 
in the sale, distribution and installation of 
fabricated plumbing and heating systems 
rather than the re-sale or distribution of any 
specific item of such supplies. 


(3) The fact that plumbing contractors 
are essential for the installation of plumb- 
ing and heating supplies shipped in inter- 
state commerce is not sufficient to bring 


or place where the same are installed by plumb- 
ing contractors in Southern Nevada. 

“17. Consumers of plumbing and heating 
supplies ordinarily do not install said supplies, 
and this service customarily is performed by a 
plumbing contractor, who employs and super- 
vises skilled labor for this purpose. The service 
performed by plumbing contractors in Southern 
Nevada, including defendant pJumbing con- 
tractors, in distributing, selling and installing 
plumbing and heating supplies is an integral 
part of, and necessary to, the movement in inter- 
state commerce of plumbing and heating supplies 
which are manufactured in States other than 
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Nevada, and which are distributed, sold and 
installed in Southern Nevada. Thus, plumbing 
contractors, including those named as defend- 
ants herein, are conduits through which plumb- 
ing and heating supplies manufactured in and 
shipped from States of the United States other 
than the State of Nevada, are sold and’ dis- 
tributed to the consuming public in Southern 
Nevada. Said plumbing and heating supplies 
flow in a continuous, uninterrupted stream from 
their points of origin in States other than Ne- 
vada, to their places of installation and use in 
buildings in Southern Nevada.’’ 
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appellants within the purview of the Sher- 
man Act. 


(4) The allegations with respect to the 
flow of plumbing and heating supplies are 
insufficient to charge a violation of the Sher- 
man Act. 


In the enactment of the Sherman Act 
Congress exercised its full power over in- 
terstate commerce. U.S. v. Frankfort Dis- 
tilleries [1944-1945 TrapE CASES q 57,338], 
(1945) 324 U. S. 293, 298; U. S. v. South- 
eastern Underwriters Assn. [1944-1945 TRADE 
Cases 57,253], (1944) 322 U. S. 533, 558; 
U.S. v. Chrysler Corp., etc. [1950-1951 TRADE 
Cases § 62,576] (infra). 

The Sherman Act therefore extends not 
only to transactions in the stream of inter- 
state commerce, but also to intrastate trans- 
actions which substantially affect* interstate 
commerce. U.S. v. Chrysler Corp., etc. at 
560 infra; Mandeville Island Farms, Inc. v. 
American Crystal Sugar Co. [1948-1949 TRADE 
Cases § 62,251], (1948) 334 U. S. 219, 235. 


A. The indictment sufficiently alleges restraint 
of the flow of commodities in 
interstate commerce 


The sufficiency of the “in commerce” al- 
legations of the indictment rests on the 
allegations showing the stream of commerce 
from out of state manufacturers and sup- 
pliers, thru the plumbing contractor as con- 
duits to the final use and installation of the 
supplies in southern Nevada. 


The single allegation that plumbing con- 
tractors are essential for the installation of 
plumbing supplies shipped in interstate 
commerce, is not the whole indictment as 
appellants’ argument [2 above] would infer, 


3 The word ‘‘affect’’ is used in two different 
situations under the antitrust laws. A case 
under the antitrust laws, so far as the inter- 
state commerce element is concerned may rest 
on one or both of two theories: 

(1) That the acts complained of, occurred 
within the flow of interstate commerce. This 
is generally referred to as the ‘‘in commerce’”’ 
theory. 

(2) That the acts complained of, occurred 
wholly on the state or local level, in intrastate 
commerce, but substantially affected interstate 
commerce. 

Under both of these theories, the transactions 
complained of must affect or have an effect on 
interstate commerce or the requirements of the 
statute are not satisfied. Under the ‘in com- 
merce’’ theory, the ultimate effect on interstate 
commerce is the impact on that commerce under 
a qualitative and not a quantitative test. If 
there is price fixing or division of the market 
involved, there are violations per se, as a matter 
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but is part of the “conduit” or commerce 
allegations. 

The allegations of the indictment which 
allege restraint on the flow of plumbing sup- 
plies in interstate commerce are clearly suff- 
cient. Comparable allegations as to restrictions 
on the flow of commerce were found suffi- 
cient in U. S. v. Chrysler Corp. Parts Whole- 
salers, (9 Cir. 1950) 180 F. (2) 557, 559. 
U. S. v. General Motors Acceptance Corp. 
[1940-1943 TRADE CASES 756,120], (7 Cir. 
1941) 121 F. (2) 376, 401; cert. den. 314 
U. S. 618; Lake Valley Farm Products Inc., 
v. Milk Wagon Drivers Union (7 Cir. 1940) 
108 F. (2) 436, 440; Rev. on other grounds 
[1940-1943 Trave Cases {[ 56,070] 311 U. S. 
91; U. S. v. Mountain States Lumber Dealers 
Assn. (D. C. Colo. 1941) 40 F. Supp. 460, 461. 


In Standard Oil Co. v. Federal Trade Com- 
mission (7 Cir. 1949) [1948-1949 TRADE 
CasEs 62,382] 173 F. (2) 210 (rev. on other 
grounds [1950-1951 TrapE CASES { 62,746], 
340 U. S. 231), Justice Minton, then on the 
Seventh Circuit, stated: 


“ The modern concept of com- 
merce is one which gives full sweep to 
the commerce clause of the Constitution 
within the limits of the implementing 
statute, a liberal view of the congressional 
purpose as expressed in the statute, and 
a realistic view of what business is doing 
as it moves across state lines to accom- 
plish its purpose. The late cases support 
the view that the petitioner’s operations 
are in commerce from the refinery to its 
customers.” 


This concept was expressly affirmed by 
the Supreme Court (340 U. S. 231, 236-238) 
although the case was reversed on a wholly 
different ground. 


of law. Where there is involved no price fixing 
or division of the market, the effect of the 
transactions complained of may be a question 
of law or a mixed question of law and fact. 

Turning to the second alternative, where acts 
wholly within intrastate commerce substantially 
affect interstate commerce, these intrastate acts 
may occur before goods enter the flow of com- 
merce, or after they leave the flow of commerce. 
Here we have a question of fact as to whether 
the wholly intrastate acts substantially affect 
the flow of commerce. 

After determination of the issue as to whether 
the wholly intrastate acts substantially affect 
the flow of commerce, we then reach the same 
problem that is reached under the “‘in com- 
merce’’ theory, namely the ultimate effect or 
impact of the acts complained of on interstate 
commerce and again the test is a qualitative 
one and not a quantitative test, and again is 
a question of law, or a mixed question of law 
and fact. 


Copyright 1954, Commerce Clearing House, Inc. 


Number 286—159 
2-11-54 


Also: U. S. v. Minneapolis Elec. Contractors 
Assn. (D. C. Minn. 1951) 99 F, Supp. 75, 79. 
U. S. uv. Universal Milk Bottle Service Inc. 
[1948-1949 Trape Cases { 62,451], (DY. 
Ohio 1949) 85 F. Supp. 622, 629, (aff. 6 
Cir. 1951 [1950-1951 TrapE Cases { 62,807], 
188 F. (2) 959). 


Price fixing agreements are unreasonable 
per se—U. S. v. Socony-Vacuum Oil Co. 
[1940-1943 Trape Cases { 56,031], (1940) 
SLOLW TS 150).223. 


Agreements to divide a market for prod- 
ucts moving in interstate commerce are 
unreasonable per se, Addyston Pipe & Steel 
Co. v. U. S., (1899) 175 U.S. 211, p. 241- 
245. If an indictment alleges the flow of 
goods in interstate commerce and charges 
price fixing or a dividing up of the market 
for such goods, then the final effect of such 
illegal activities on such commerce and the 
substantiality of that effect becomes a ques- 
tion of law under the facts alleged. The 
indictment here alleges such a substantial 
effect. 


B. The indictment sufficiently alleges that con- 
Spiracy therein charged, even if purely 
local or intrastate in nature, neverthe- 
less affected interstate commerce 
in the flow of plumbing 
supplies 


In our case the indictment, in Sec. V, 
alleges that the effect of the conspiracy 
charged has been and is to “directly, un- 
reasonably, arbitrarily and unlawfully re- 
strain and obstruct the flow of plumbing 
and heating supplies in interstate commerce 
into southern Nevada, by: 


(a) suppressing and eliminating compe- 
tition. 
(b) narrowing and restraining the market 
9) 


The allegation is similar to an allegation 
which this court held sufficient as showing 
an effect on interstate commerce in U. S. v. 
Chrysler Corp. Parts Wholesalers, at 560, 


(supra).* 


Cited 1954 Trade Cases 
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C. An effect on interstate commerce is present 
whether the restraints are applied be- 
fore the interstate journey 
starts or after it ends 


Production and manufacturing processes 
are not necessarily outside the scope of the 
Act. 


Restraints imposed in advance of the in- 
terstate movement affect commerce. Ad- 
dyston Pipe & Steel Co. v. U. S., (supra); 
U. S. v. General Motors Corp., (7 Cir. 1941) 
121 PF. (2)) 376; ‘cert. den. 314° US S? 618: 
Mandeville Island Farms Inc. v. American 
Crystal Sugar Co., (supra). 


Restraints imposed after the interstate 
movement has terminated, affect commerce. 
Eastern States Retail Lumber Dealers v. U. S., 
(1931) 234 U. S. 600; Montrose Lumber Co. v. 
U. S. (10 Cir. 1941) [1940-1943 Trapr Cases 
7 56,174], 124 F. (2) 573, 578; U. S. v. Min- 
neapolis Electrical Contractors Assn. (D. 
Minn. 1951) 99 F. Supp. 75; U. S. v. North- 
east Texas Chapter, N. E. C. A. (5 Cir. 1950) 
[1950-1951 TrapE Cases { 62,596], 181 F. 
(2) 30; Local 167 Intl. Bro. of Teamsters v. 
U.S. (1934) 291 U. S. 293. 


Appellants contend that the defendant 
plumbing contractors fabricated articles of 
plumbing which were then installed and 
hence the activities of appellants are out- 
side the scope of the Sherman Act. First, 
the sufficiency of the indictment on a mo- 
tion to dismiss is tested by its allegations. 
Appellants, on the consideration of such a 
problem, cannot suppose or inject into the 
case what they think the facts may or did 
show at trial. 


Secondly, and more fundamentally, even 
if it be conceded that the indictment shows 
fabrication of plumbing systems this no 
longer bars the way for an application of the 
Sherman Act if the acts complained of in the 
indictment affect interstate commerce.® The 
Mandeville Island Farms case (supra—334 
U. S. at 241) rejected a contention similar 
to appellants. 

“The broad form of respondent’s argu- 


ment cannot be accepted. It is a rever- 
sion to conceptions formerly held but no 


4 United States v. Starlite Drive-In Inc., et al., 
(7 Cir. 1953) 204 F. (2) 419, holds to the con- 
trary, viz that the ‘‘effects’’ alleged are conclu- 
sions of law, but does not cite the Ninth Circuit 
case referred to in the text, United States v. 
Chrysler Corp. Parts Wholesalers, In view of 
the simplified pleading of the federal system, 
the Ninth Circuit ruling seems preferable. 
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5In U. 8. v. Detroit Sheet Metal and Roofing 
Contractors Assn. Inc. (D. C. Mich. 10/13/53) 
1953 TRADE CASES f 67,596, 116 F. Supp. 81, 
an indictment was held sufficient which alleged 
that intrastate activities affected interstate com- 
merce. The facts alleged are similar to the 
instant case, in that it involved a Roofing Asso- 
ciation. six building contractors and twelve 
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longer effective to restrict either Con- 
gress’ power, Wickard v. Filburn, 317 U. S. 
111, or the scope of the Sherman Act’s 
coverage. The artificial and mechanical 
separation of ‘production’ and ‘manufac- 
turing’ from ‘commerce’ without regard 
to their economic continuity, the effects 
of the former two upon the latter, 
no longer sufficies to put either produc- 
tion or manufacturing and refining proc- 
esses beyond reach of Congress’ authority 
or the statute.” (334 U. S. at 228-229.) 
United States v. San Francisco Electrical Con- 
tractors Assn., et al., (N. D, Cal. 1944) [1944- 
1945 Trape Cases J 57,285], 57 F. Supp. 57, 
relied on by the appellants is not control- 
ling. The sufficiency of the indictment was 
not considered in the opinion. In fact, a 
demurrer to the indictment had been over- 
ruled previously by the court. A dismissal 
of the indictment was granted as to each 
defendant, on the ground that the evidence 
did not show a restraint of interstate com- 
merce. 


The court stated that “activities strictly 
local which interfere with interstate com- 
merce, come under the interdiction of the 
Act” (p. 60) and “Direct control of 
prices of articles moving in interstate com- 
merce, no matter how achieved, either in 
the state of origin, or in the state of desti- 
nation, is a restraint within the Sherman 
Act, because it eliminates competition . . .” 
(p. 61). But the court held that the evi- 
dence presented did not show that the acts 
complained of had a direct and substantial 
effect upon the volume of electrical equip- 
ment moving in interstate commerce as 
charged in the indictment (p. 64) and that 
if any interference with interstate com- 
merce existed, it was indirect and un- 
substantial (p. 68). The case cannot be 
considered as authority for the proposition that 
the mere fabrication of supplies by the addi- 
dition of labor thereto prevents the activity 
complained of from coming within the pos- 
sible scope of the Sherman Act. The contrary 
was clearly demonstrated in the Mandeville 
Island Farms case (supra). 


We conclude that appellants’ contention 
that the indictment does not allege a viola- 
tion of the Sherman Act is without merit. 


ie 


THE SUFFICIENCY OF 
THE EVIDENCE 


(A) Commerce 


The verdict of a jury will be sustained 
if there is any substantial evidence in the 
record to support it. In determining whether 
the evidence is sufficient to support the ver- 
dict, we must consider the evidence in the 
light most favorable to the government. 
Glasser Vs UnoS 1 G42) BES pO sep 9100, 5 OSs 
Woodard Laboratories Inc. et al. v. U. S. (9 
Cir. 1952) 198 F. (2) 995. 


The credibility of the witnesses and the 
probative force of facts introduced in evi- 
dence are within the sole province of the 
jury. Craig v. U. S., (9 Cir. 1936) 81 F. 
(2) 816, at 827, 828; Coplin v. U. Sur ONGir. 
1937) 88 F. (2) 652 at 664; Morrissey v. U.S. 
(9 Cir. 1933) 67 F. (2) 267; cert. den. 293 
U.S. 566. 


There was substantial evidence to support 
the trade and commerce elements of the 
indictment. No plumbing and heating sup- 
plies used in southern Nevada were manu- 
factured in that state. The plumbing and 
heating supplies moved in interstate com- 
merce into Nevada from eastern factories 
or warehouses in California. Approximately 
90% of the supplies reached the ultimate 
consumer through plumbing contractors. Part 
went to the plumbing contractors directly, 
part through one wholesaler in southern 
Nevada. 46% of all supplies purchased by 
plumbing contractors were shipped directly 
to them from out of state. 


In addition the plumbing contractors also 
secured for resale, materials from the local 
wholesaler. He endeavored to keep his in- 
ventory to a minimum and frequently or- 
dered a year ahead. The record shows 
frequent transactions and a constancy of 
the flow of materials into this wholesaler’s 


individuals associated with nine corporate de 
fendants. 

But see U. S. v. Employing Lathers Assn. of 
Chicago and U. S. v. Employing Plasterers Assn. 
of Chicago, (D. C. Ill. 7/20/53) 1953 TRADE 
CASES { 67,548, — F. Supp. —, where the 
District Court held indictments did not state 
an offense under the antitrust laws. The de- 
fendants were the associations, the Union and 


| 67,673 


its officials. The court held no effect on inter- 
state commerce had been alleged and character- 
ized the matters complained of as ‘‘wholly a 
charge of local restraint and monopoly.’’ 

On Nov. 30, 1953, the U. S. Supreme Court 
noted probable jurisdiction in each of the cases, 
No. 439 and No. 440, respectively, on the Su- 
preme Court’s docket, and placed them on the 
summary calendar (21 Law Week 3144). 
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warehouse. 79% of his sales were to plumb- 
ing contractors in southern Nevada. 


7.3% of the supplies secured by con- 
tractors from the local wholesaler, amount- 
ing to $14,000 were specific prior or special 
orders placed by contractors through this 
whoelsaler. It was the practice to place 
the name of the plumbing contractor on his 
purchase order so that the contractor could 
be notified on the arrival of the goods. 


In addition, substantial quantities of sup- 
plies sold by this wholesaler to plumbing 
contractors were shipped by his out of state 
sources directly to plumbing contractors on 
his order. These resales alone amounted to 
2% of his total sales of $437,000, which in 
itself is not insubstantial. The evidence 
showed recurring cycles of ordering and 
receiving supplies by the wholesaler to meet 
the demands of the plumbing contractors 
upon him. 

The indictment alleged that the con- 
tractors were engaged in the business of 
distributing, selling and installing the plumb- 
ing supplies. There was evidence that dol- 
larwise, two to three times as much profit 
was derived from the furnishing and selling 
of the supplies as from the labor involved 
in their installation. 

An order for $42,800 worth of plumbing 
supplies was shipped to the job site of the 
Las Vegas Race Track from a Los Angeles 
supplier, for use by a Los Angeles plumb- 
ing contractor, not a party to the conspiracy. 
The job had been allotted by appellants to 
one of their number but when the Los 
Angeles contractor received the contract 
award, two of appellants asked Alsup, the 
plumbers’ business agent to “protect” them 
and for several months plumbers refused to 
work on the job. Here was direct evidence 
of the impact of the conspiracy on interstate 
commerce. 

The conspiracy to fix prices and divide 
up jobs, to be hereafter discussed, substan- 
tially affected this interstate commerce in 
plumbing and heating supplies. 


(B) The Conspiracy 

There was ample proof of the conspiracy 
which began with a mecting in the living 
quarters of one of the appellant plumbing 
contractors, at which all individual appel- 
lants were present, as was also Alsup, the 
business agent for the Plumbers Union. 
There was discussed an organization of 
plumbing contractors to work out prices, 
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set up a central estimating bureau allocat- 
ing 2% of each estimated price to defray 
bureau expenses, and to estimate time nec- 
essary to install fixtures. An estimator was 
to be employed. Another meeting followed 
and an allocation committee was set up for 
allocating jobs as they came through. Jack 
Swan commenced his work as common esti- 
mator, and his salary was paid from the 
funds of the appellant Association. The 
appellant Exchange was thereafter incor- 
porated. Thereafter Swan was paid by the 
Exchange, 


The evidence clearly shows the existence 
and operation of the allocating committee 
and the method by which the jobs were 
assigned to one or the other of the con- 
tractors. Swan kept a note book showing 
how the jobs were assigned. Prices were 
fixed, by reference to a formula. Swan 
priced the materials and then estimated the 
cost of labor and then added overhead and 
profit. There was clear evidence of agree- 
ment by the appellant contractors to estab- 
lish this system and to abide by the price 
determined by the common estimator. 


Complimentary bidding by members of 
the Exchange, other than the one desig- 
nated to get the job, was engaged in. Dur- 
ing the course of the conspiracy certain of 
the contractors asked Alsup to protect them 
in connection with the Las Vegas race 
track, and thereafter a general strike was 
called. It developed that the cause of the 
strike was a dispute between a general con- 
tractor and the Carpenters’ Union. How- 
ever, there was specific evidence that through 
Alsup’s activity, certain appellant contrac- 
tors had no difficulty in obtaining plumbers 
on jobs, but that an outside contractor not 
a party to the conspiracy alleged had con- 
siderable difficulty in obtaining men on his 
job. The evidence was clear and convinc- 
ing concerning the nature of the conspiracy, 
its operation and its effect on interstate 
commerce. We hold that the evidence 
clearly supported the verdict. 


Tid 


ALLEGED ERRORS IN INSTRUC- 
TIONS CONCERNING THE 
SHERMAN ACT 


(A) Rule 30, Federal Rules of 
Criminal Procedure 


A problem arises as to whether appellants 
complied with Rule 30, Federal Rules of 
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Criminal Procedure in making objections 
to instructions. At the Conference on settle- 
ment of instructions, the trial judge read 
Rule 30, advised counsel of what instruc- 
tions he was going to give and then stated 
to counsel: 

“So I think it might be well if counsel 
now for both the government and the 
defendants . . . would first make objec- 
tions which they may have to any of 
these proposed instructions . . (which 
the court had stated it would give) and 
then take exceptions to the refusal 
of the court to give certain specified re- 
quested instructions and we can have 
them identified so they may become part 
of the record. . . . Then after the argu- 
ments the court will instruct the jury and 
before the jury retires, counsel may ap- 
proach the bench and then you 
may by reference and adoption, adopt 
the same grounds that you have made at 
this time, to avoid delay. Is that 
arrangement satisfactory?” 

All counsel: ‘Yes, Your Honor.’ 


At the conclusion of the court’s charge 
to the jury, the court said at the bench to 
counsel: 

“T think it might be understood for the 
record that all objections and exceptions 
heretofore taken by respective counsel 
for the defendants will be considered as 
if they were now made at this time and 
entered in the record and have the same 
force and effect as if repeated on the 
grounds heretofore given.” 

Ail counsel: “So stipulated.” 


Counsel for appellants then stated other 
and further objections to the instructions 
given and refused. 

The procedure shown above is substan- 
tially that often used by district judges in 
their compliance with Rule 30. It saves 
time. It is generally acceptable to counsel 
and opportunity is given for further objec- 
tions, in addition to those previously made 
and incorporated by reference. 


Ziegler v. U. S. (9 Cir. 1949) 174 F. (2) 
439; cert. den. 338 U. S. 822, first cast a 
possible doubt on this procedure. In that 
case the trial court, before giving the in- 
structions, informed counsel: of its proposed 
action but no objection was made by de- 
fendant. The court on appeal, however, 
used language inferring that objections 
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made “before the charge was given” was 
not a compliance with Rule 30. 

Later in Remmer v. U. S. (9 Cir. 1953) 
205 F. (2) 277, the same circuit distin- 
guished the Ziegler case in Note 16, page 
290, and approved the same procedure fol- 
lowed in the instant case. 

We do not regard Kobey et al. v. United 
States, (9 Cir. Nov. 30, 1953) — F. (2) 
— as disapproving the procedure followed 
in the instant case, or as overruling the 
Remmer case. In the Kobey case there was 
not an arranged procedure for incorporation 
by reference but merely a general, all- 
inclusive objection. The cases cited in foot- 
note 3 of the Kobey case are good law to 
the effect that objection must be made to 
instructions and that a general objection is 
not good but that the objection must be 
specific. The Remmer case is not cited. 

We consider the Remmer case as expressly 
approving the procedure followed in the 
trial of the instant case, and hold the pro- 
cedure proper under Rule, 30 Federal Rules 
of Criminal Procedure.® 


(B) Rule 18 (2) (d) of this Court 


Appellants have failed to comply with 
Rule 18 (2) (d) of this court in presenting 
the instruction problem in their brief. The 
rule requires “when the error alleged is to 
the charge of the court, the specification 
shall set out the part referred to totidem 
verbis, whether it be instructions given or 
in instructions refused, together with the 
grounds of the objections urged at the 
trial.” 


Reference by summary and number is 
made by appellants to certain instructions. 
The grounds of objection we find only by 
a search of the record. Some of the instruc- 
tions complained of were not objected to 
before the trial court and in the case of 
others, the objections stated to the trial 
judge were meaningless and of no assistance 
to that court. 


(C) The Instructions 


However, we proceed to examine the 
instructions. We have already held the 
commerce allegations of the indictment 
sufficient as alleging the commission of 
acts which unreasonably restrained that 


6 The court in the Ziegler case consisted of 
Mathews, Stephens, and Driver (District Judge). 
The court in the Remmer case consisted of 
Mathews, Stephens and Orr. The court in the 
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Kobey case consisted of Mathews, 
Lemmon (District Judge). 
wrote opinion] 


Orr and 
[Judge italicized 
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commerce either under the “in” 
“affect” commerce theory. 


Government counsel apparently thought 
he was proceeding on two alternative theo- 
ries at the trial:—First, that the proof 
would show, that the plumbing contractors 
were “conduits” and that there was a con- 
tinuous and uninterrupted flow of plumb- 
ing supplies im interstate commerce from 
out of state into southern Nevada to their 
places of use or installation, and that the 
acts complained of unreasonably restricted 
the flow of such commerce. Second, and 
alternatively, that even if the interstate com- 
merce ended with the plumbing contractor 
and if the activities of the plumbing con- 
tractors complained of were purely intra- 
state activities, nevertheless their activities 
unreasonably and substantially affected the 
flow of interstate commerce. The govern- 
ment asks us to sustain the conviction on 
both grounds. 


As to whether both theories are available 
in support of the conviction we shall now see. 


or the 


The “in” commerce theory 


The court probably left to the jury the 
questions as to whether the flow of mate- 
rials was from out of state, and was through 
the conduit of the plumbing contractors and 
was im commerce, and whether the appel- 
lants agreed to fix prices or allocate jobs. 


Instruction 25 reads, in part: 


“The indictment alleges that there 
exists a flow of commerce from manu- 
facturers of plumbing and heating sup- 
plies located outside of Nevada to their 
place of installation and use in buildings 
in southern Nevada and that the plumb- 
ing contractors are conduits through 
which supplies manufactured and shipped 
from other states are sold and distributed 
to the consuming public in southern Ne- 
vada. It is for you to decide whether 
this allegation is true beyond a reasonable 
doubiigarns’ 


Instruction 23 reads in part: 


“In order to violate the Sherman Act, 
the activities of the defendants must af- 
fect commodities which move in interstate 
commerce. I charge you that if you find 
that the trade and commerce in plumbing 
and heating supplies is as alleged in the 
indictment, and if you further find that 
defendants agreed to fix the prices to be 
used by plumbing contractors in  sub- 
mitting bids for the sale and installation 
of such supplies or that they agreed upon 
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a particular contractor to furnish such 
supplies on a specific job, then violation 
of the Sherman Act has been established 


While instructions refused are not as- 
serted as error except by listing the num- 
bers, we have examined them as they apply 
to this aspect of the case, and find no error. 


The “affect” commerce theory. 


“The injury and hence the power (to 
regulate intrastate transactions) does not 
depend on the fortuitous circumstances that 
the particular person conducting the intra- 
state activities is or is not engaged in inter- 
state commerce.” U. S. v. Wrightwood 
Dairy Co., (1942) [1940-1943 Trape CasEs 
J 56,184] 315 U.S. 110, 121. (our insertion). 
“Tf it is interstate commerce that feels the 
pinch, it does not matter how local the 
operation which applies the squeeze.” U.S. 
v. Women’s Sportswear Manufacturers Assn. 
et al. (1949) [1948-1949 TrapE CasEs {[ 62,390] 
336 U. S. 460, 464. 


There are several instructions which squint 
at the “affect commerce” theory. To sus- 
tain the conviction on this theory it would 
be necessary that the jury be given at least 
basic instructions as to the law pertaining 
to the theory and basic instructions which 
presented the appellants’ defense, leaving 
to the jury to decide whether appellants’ 
activities were wholly intrastate and whether 
such activities nevertheless affected inter- 
state commerce. The question of this 
“affect” is a question of fact. 

Thus instruction No. 23 stated in part 
that if the jury found an agreement existed 
to fix prices or divide up jobs, then viola- 
tion of the Sherman Act had been estab- 
lished. The instruction was proper as 
pertaining to the “in commerce” theory. 
It does not touch the “affect commerce” 
theory. 

The trial judge, after summarizing the 
allegations of the indictment on interstate 
commerce which were the basis for the 
government’s “in commerce” theory, (par. 
IZ ttow Wincl thereof; see; note, 1), then 
charged the jury as follows in instruction 
No. 25: 

“« . . if you find these allegations 
as to commerce to be true, and if you 
further find beyond a reasonable doubt 
that the defendants agreed in advance of 
the shipment of these supplies into the 
state of Nevada to fix the prices at which 
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they would be distributed and sold after 
the completion of that interstate journey, 
then I instruct you that such fixing of 
prices necessarily affected the free and 
untrammeled flow of such supplies while 
they were still in interstate commerce . My 


This instruction fitted into the plan of 
instruction on the “in commerce” theory. 
But because it stated that price fixing 
necessarily affected commerce it did not 
leave to the jury the factual question of the 
impact of wholly intrastate activities on 
interstate commerce and hence is not avail- 
able as presenting the “affect commerce” 
theory. 


The trial judge then gave instruction 
No. 26.1 This was a proper instruction as 
part of the instructions on the “affect com- 
merce” theory—but it is the only instruc- 
tion on such theory. 


Government counsel now argue the effect 
of these instructions as follows: 


“ 


; Thus there was left to the jury 
the factual question of whether the de- 
fendants agreed in advance of the ship- 
ment of the supplies into Nevada to fix 
the prices at which they would be dis- 
tributed and sold after the completion 
of that interstate journey. If the jury so 
found, and if the jury further found the 
trade and commerce allegations to be 
true, said the court in effect, then in such 
event it followed as a matter of law, the 
court instructed, that such fixing of prices 
necessarily affected the free flow of such 
supplies in interstate commerce 2 


Government counsel does not analyze his 
two alternate theories on which he seeks 
affirmance of the conviction below. True, a 
price fixing conspiracy which operates on or 
within the flow of interstate commerce 
affects that commerce as a matter of law. 
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But a price fixing conspiracy at a purely 
local or intrastate level does not, as a 
matter of law, affect the flow of commerce. 
Whether a purely local or intrastate con- 
spiracy unreasonably restrains interstate 
commerce is primarily a factual question, 
i. e. does the local price fixing conspiracy 
affect subtantially the flow of interstate 
commerce? If the answer is yes, then only 
are we concerned with the effect of the 
price-fixing under the per se doctrine. In 
fact, unless there is a finding that the local 
and intrastate activities complained of and 
as alleged in the indictment, substantially 
affected interstate commerce, there is no 
jurisdiction in a district court over the 
alleged Sherman Act violation. Such a find- 
ing could only result from proper instruc- 
tions and the jury verdict of guilty thereon. 


It appears therefore that the court never 
presented by instructions the alternate theory 
of “affect” on commerce. This could have 
been done by instructions that if the jury 
found that interstate commerce terminated 
when the plumbing contractors received the 
supplies, and if the jury found that the 
plumbing contractors were engaged wholly 
in intrastate activities, then the jury should 
determine whether, nevertheless, appellants’ 
activities as charged in the indictment, sub- 
stantially affected interstate commerce in 
the manner and as charged in Sec. V of the 
indictment.2 The Government may have had 
two strings to its bow, but it obviously 
failed to fasten one string. Since we hold 
that the “affect commerce” theory was never 
presented to the jury, by instructions, we 
do not consider rejected instructions, 


There remains the question as to whether 
the appellants suffered any prejudice through 
the failure to instruct on the “affect com- 
merce” theory, relied on by the Government. 


7™“A combination may be in restraint of 
interstate trade and commerce within the mean- 
ing of the Sherman Act even through (though) 
the restraint is applied before the interstate 
journey beings (begins) or after it has ended. 

“Prices fixed in advance to effect a product 
at the end of its interstate journey are an 
interference with that commerce, although, at 
the time the sale is acually made, the product 
originating in interstate commerce may actu- 
ally have come to rest on the shelf of the 
‘retailer.’ It is the agreement on prices, in 
advance, which constitutes the violations, not the 
sale at the price. 

“In assaying price-fixing agreements, the test 
is not so much whether the effect is felt after 
the movement of the goods has reached the end 
of the interstate journey. The inquiry seeks 
the effect upon prices in the market. And if 
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this effect be shown, it matters not that the 
movement has come to a halt within the state.’’ 

8 “The purpose, intent and necessary effect of 
the aforesaid combination and conspiracy has 
been and is to directly, unreasonably, arbi- 
trarily and unlawfully restrain and obstruct the 
flow of plumbing and heating supplies in inter- 
state commerce into Southern Nevada by: 

‘““(a) Suppressing and eliminating competition 
among plumbing contractors in the sale, dis- 
tribution and installation of plumbing and 
heating supplies by fixing both the prices of 
the supplies sold and the prices charged for 
the subsequent installation of these supplies; 

‘““(b) Narrowing and restricting the market 
in which builders, owners and other consumers 
are able to purchase plumbing and heating 
supplies in Southern Nevada.”’ 


Copyright 1954, Commerce Clearing House, Inc. 


Number 286—165 
2-11-54 


This is not a situation where an indict- 
ment presents a single theory of guilt and 
where defendants’ theory of defense thereto, 
was not submitted to the jury. Such would, 
of course, be error. 


This is a case where the Government 
proceeded on two alternate theories relating 
to (1) matters complained of in the flow of 
commerce, and (2) matters complained of 
in intrastate commerce substantially affect- 
mg interstate commerce after the flow in 
commerce had ceased. Either theory prop- 
erly presented to the jury would support a 
conviction on the facts of this case. The 
appellants contended that their activities 
were wholly intrastate and had in fact no 
substantial effect on interstate commerce 
and that their acts were done after the ow 
of goods in commerce ceased. 


This contention, if found by the jury to 
be true, would be a defense to a prosecution 
on either the “in commerce’, or the alter- 
nate “affect commerce” theory. But under 
proper instructions given on the “in com- 
merce” theory, the jury found a continuous 
and uninterrupted flow of commerce through 
the plumbing contractors as conduits, to 
the places of installation of the plumbing 
supplies in southern Nevada and further 
found that appellants conspired to fix prices 
and to divide the market, per se violations, 
which as a matter of law, affected the flow 
of commerce and convicted appellants. The 
appellants cannot complain, since they have 
not been hurt. 


Substantial effect on interstate commerce 


Government counsel argue that it was 
plainly not for the jury to decide whether 
a per se violation such as price fixing has a 
necessary effect upon commerce; that price 
fixing at any level necessarily affects inter- 
state commerce as a matter of law and that 
the law conclusively presumes such an 
effect. 


Assuming an “in commerce” situation, we 
can agree. But when the “affect” on com- 
merce theory is presented, it is clearly a 
question of fact whether wholly intrastate 
activities affect interstate commerce in a 
manner proscribed by the Sherman Act. 


9 Violation per se’? means that the acts 
complained of constitute a violation regardless 
of the alleged reasonableness of the restraint 
which is affected thereby or the facts which are 
offered in justification of the restraint. As a 
matter of law the per se violation has an effect 
on commerce. ‘‘Violation per se’? does not 
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After this question is decided, then the 
per se doctrine may well apply. 


Appellants argue that the effect on ‘inter- 
State commerce of the acts complained of, 
must be substantial. They contend also the 
question of substantiality should have been 
submitted to the jury. The question should 
have been submitted on the “affect com- 
merce” theory. But we are now concerned 
with only the “in commerce” theory re- 
maining in the case. 


The test of the impact on commerce is 
qualitative not quantitative... “#1 of the 
Act brands as illegal the character of the 
restraint not the amount of commerce af- 
fected.” U. S. v. Socony-Vacuum Oil Co., 
310 U. S. 150, 225, ft. note 59 and cases 
cited therein. 


On the facts of this case discussed here- 
tofore, the restraint was substantial. The 
jury found by its verdict that the defend- 
ants, as charged in the indictment, had 
engaged in an illegal conspiracy to fix the 
price of and divide the market for plumbing 
and heating supplies, violations per se® “flow- 
ing’ in the stream of interstate commerce. 
The proscribed and substantial effect of 
these illegal acts followed as a matter of 
law. Ethyl Gasoline Corp. v. U. S., (1940) 
[1940-1943 Trapr Cases § 56,013], 309 U. S. 
436, 458; U. S. uv. Trenton Potteries Co., 
(1927) 273 U. S. 392. 


The appellants complain that certain of 
the instructions dealt with elements of the 
case such as price fixing without reference 
to the relationship which should exist be- 
tween such activities and interstate com- 
merce to establish a violation of the Sherman 
Act. Later instructions fully covered this 
aspect of the case. The instructions given 
to the jury must be read together. No one 
instruction presents all the law pertaining 
to the case. We find no error. 


IV 


THE INSTRUCTIONS ON THE 
PRESUMPTION OF 
INNOCENCE 


Appellants complain of a portion of in- 
struction 4 given to the jury. “The de- 


mean (as the government contends) that the 
acts complained of, to-wit, a conspiracy to fix 
prices and divide the market, automatically and 
illegally affect interstate commerce in a case 
where such intrastate activities are alleged to 
have an “‘effect’’ on the interstate flow of com- 
merce. This is a question of fact. 
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fendants are presumed to be innocent at 
all stages of the proceeding, until the evi- 
dence introduced on behalf of the govern- 
ment shows them to be guilty beyond a 
reasonable doubt.” 


Appellants have not complied with Rule 
18 (2) (d) of this court (supra). But search- 
ing the record for the objection before the 
trial judge, we find: 


“Instruction #4, we object to that on the 
ground it states the issue negatively, and 
further the defendants are entitled to an 
affirmative statement and a more compre- 
hensive statement thereof.” Appellants urge 
the effect of the instruction was to require 
the jury to discard the presumption of 
innocence if at any time during the trial 
they might find the appellants guilty beyond 
a reasonable doubt. 


Such objection was not made before the 
trial judge. The purpose of requiring objec- 
tions after instructions are given is to per- 
mit a trial judge to correct erroneous 
instructions. 


Appellants’ requested instruction #3, (not 
given by the court) reads: “A defendant 
in a criminal action is presumed to be inno- 
cent until the contrary is proven... .”. 


Appellants’ present arguments could apply 
as well to their own requested instruction. 
Counsel for defendants in a criminal action 
cannot play fast and loose with the trial 
judge and then complain of error on appeal. 


The court, at the outset of the trial, 
thoroughly indoctrinated the jury as to the 
presumption of innocence. 


“The defendants and each of them are 
presumed to be innocent at all stages of 
this trial, unless that time arrives, if it 
does arrive—it may not arrive—that the 
evidence in the case should convince the 
jury, or a member of the jury, that one 
or all of the defendants is guilty. Then, 
of course, the presumption of innocence 
no longer exists ... This presumption of 
innocence is a strong, substantial living 
thing and it is the bulwark of our liberty 
in this country. It is the thing that makes 
our country stand out as the one place 
remaining where we have liberty. Take 
away this presumption of innocence and 
you have at one fell swoop destroyed 
all of our government... I think it is the 
most important thing that we have, and 
I want each member of the jury to have 
that view of it and to require the govern- 
ment to prove its case beyond a reason- 
able doubt. If the government fails to 
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prove every material element of the charge 
against each of these defendants, the de- 
fendant against whom that has not been 
proved is entitled to be acquitted, and 
any defendant against whom the govern- 
ment has not maintained or accomplished 
its burden, is to be acquitted .. .” 

An instruction similar to the one com- 
plained of was held not erroneous in Allen 
v. U. S. (1896) 164 U. S. 492, 500. See 
Agnew v. U. S. (1897) 165 U. S. 36, bibs 
Holt “v.. U. .S.. (1910): 218, 5U_ S.. 245.4233 
Mullaney v. U. S. (9 Cir. 1936) 82 F. 2d 638. 
Compare the brief instruction in Canella v. 
U. S. (9 Cir. 1946) 157 F. (2) 470. 


On the whole record we find no error in 
the instruction given. 


WE 
THE ALSUP APPEAL 


Alsup has filed separate briefs and in 
addition relies on the briefs filed in behalf 
of the other appellants. 


(A) The sufficiency of the indictment 
as to Alsup 


Alsup contends that the facts alleged in 
the indictment were insufficient to constitute 
an offense against the laws of the United 
States insofar as he was concerned. He 
contends “the only portions of the indict- 
ment referring to... Alsup appear in para- 
graph 7 and 19... .”. Paragraph 7 lists 
Alsup as an indicted co-conspirator and 
19 (f) alleges that to secure compliance 
with the plan to fix prices and allocate bids, 
Alsup would induce plumbers not to work 
for any contractor other than the one 
designated under the plan. 


But Alsup as an indicted co-conspirator 
was charged with having “conspired” and 
taking the allegations of the indictment as 
true for the purposes of his contention, a 
crime was clearly charged against him. The 
unlawful conspiracy was the gist of the 
crime. 

Paragrapn 19 (f) of the indictment was 
merely a part of the description of how the 
unlawful plan would operate. The charge 
against Alsup does not rest merely on 
paragraphs 7 and 19, but upon the whole 
of the indictment. 


The sufficiency of the indictment to charge 


an offense under the Sherman Act has 
been considered heretofore. 
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(B) The sufficiency of the evidence to 
support the conviction as to Alsup 


Alsup raises the contention that the evi- 
dence was not sufficient to support his 
conviction, but the record shows his active 
Participation in the conspiracy from its 
inception in mid-August of 1950, He was 
present and participated in the first meeting 
between the plumbing contractors, when the 
organization and the setting up of an esti- 
mator was discussed. Bates, a plumbing 
contractor present at the meeting testified 
that he said to Alsup that he “did not see 
how the deal could be made to work.” 
Alsup replied that he thought “we will have 
something that will work this time.” He 
said he was in a position where if the people 
did not go along with him he was in a position 
to get them to comply. The evidence shows 
further that Alsup forbid journeymen plumb- 
ers, employers of Ritter, a contractor, to work 
for Ritter until he promised to withdraw 
a bid which he had given out of line with 
the purpose of the conspiracy. In addition, 
Sylvester, an outside plumbing contractor 
who was awarded a plumbing contract on 
the Las Vegas race track went to Alsup’s 
office to obtain men. Two of the plumbing 
contractors, appellants herein, attempted to 
get him to back out of the deal. In Syl- 
vester’s presence they asked Alsup to pro- 
tect them. Alsup readily furnished plumbers 
to Sylvester on another project for the 
Atomic Energy Commission at the same 
time he refused to furnish plumbers to 
work at the race track. The jury could 
rightfully infer, and so did, that Alsup’s 
actions were in answer to the pleas of the 
plumbing contractors that they be protected. 


The charge is conspiracy and the gist of 
the crime is the unlawful agreement. 


The evidence was sufficient to warrant 
the verdict against Alsup. 


(C) There were no errors in the admission 
or rejection of evidence as to Alsup 


Alsup contends that the admission of the 
testimony given by Hansen of a conversa- 
tion had with Swan (the estimator) was 
error. Swan told Hansen to contact his 
office with the proposition that another 
plumbing company get a certain contract. 


Swan was employed as the estimator by 
the appellants. He prepared material for 
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their bid making and kept a record of which 
plumbing contractor got the business. He 
was either a co-conspirator, though not 
indicted, or the agent of the appellant co- 
conspirators. His statement to Hansen was 
in furtherance of the conspiracy. 


Appellants’ attorney at oral argument 
conceded Alsup was the agent for the de- 
fendant co-conspirators. Swan’s conversa- 
tion as testified to by Hansen was either 
in furtherance of the conspiracy (if he were 
a co-conspirator) Clune v. U. S. (1895) 159 
U. S. 590 at 593; U. S. v. Harrison (3 Cir. 
1941) 121 F. (2d 930, 934; cert. den. 314 
U. S. 661, or within the scope of his agency 
for the defendants and in furtherance of 
the conspiracy (if he was only their agent). 


The rule of criminal agency, although not 
as broad as in civil cases, applies in criminal 
cases. If there is sufficient evidence and 
the jury concludes that the acts of the agent 
were done with appellants’ “authority and 
under .. . (their) direction,” Pearson v. 
WS. (9 Ci 1945) 147 (2) 9509525 thie 
agents’ acts bind the appellants as prin- 
cipals. U. S. v. Perillo (2 Cir, 1947), 164 
En(2) e045" “U.S. zw. (Gooding (1827), 12 
Wheat 460, 468, 469; Goldsmith v. U. S. 
(21Gi. 1930), 427 Fis (2), 133, 138) 139)" cert. 
den. 282 U. S. 837. 


Here there was clear evidence of the 
agency. 


The supposed distinction between the 
acts of a co-conspirator and those of an 
agent in a criminal case, is in reality one 
without a difference. The basic rule is that 
“the acts of any agent, within the scope 
of his authority, are competent against his 
principal.” U. S. v, Olweiss (2 Cir. 1944), 
138 F. (2) 798, 800. Thus in either situation 
the evidence was properly admitted. 


Krulewitch v. U. S. (1949), 336 U. S. 440, 
relied on by Alsup, held that an admission 
of a co-conspirator, not in furtherance of 
the conspiracy, was not admissible. This 
rule-does not aid the appellant, Alsup. 


The same result would follow as to the 
same conversation between Swan and Han- 
sen as testified to by witness Anderson, 
who listened in on a phone extension. 
Alsup also alleges error in excluding evi- 
dence and relies on the briefs of the other 
appellants. Such a point is not discussed 
by the remaining appellant. 
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(D) Alsup’s status as a business agent 
for a labor union does not give 
him immunity from 
prosecution. 


Alsup contends that his status as a busi- 
ness agent for a labor Union, makes him 
immune from prosecution. 

Labor unions, their members and officials 
enjoy no all-inclusive exemption from prose- 
cution under the Sherman Act. 

Cases relied on by Alsup show that if 
unions combine with nonlabor groups, U. S. v. 
Hutcheson [1940-1943 Trave Cases {| 56,091], 
312 U. S. 219, 232,—or aid and abet business 
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157,386], 325 U. S. 797, 801, they come 
within the prohibition of the Sherman Act. 


Apex Hosiery Co. v. Leader [1940-1943 
Trape Cases 56,039], (1940) 310 U. S. 
469, relied upon by Alsup was a case where 
Union defendants were acting on their own 
without concert with business interests and 
is hence distinguishable from the case at 
hand. There is no merit to fhis contention. 


Numerous other alleged errors are assigned 
and discussed but we find the contentions 
to be without sufficient merit to immortalize 
them by discussion, and thus add pages to 
already croweded law libraries. The judg- 


ments are 
Affirmed. 


in a violation of the Act, Allen Bradley Co. v. 
Local Union No. 3 [1944-1945 TrapE Cases 
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February 8, 1954. 
On writ of certiorari to the United States Court of Appeals for the Ninth Circuit. 


October Term, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Counterclaims—Collateral Estoppel—Res Judicata—Prior 
Government Decree—Under the doctrine of collateral estoppel by judgment, it was not 
error for a trial court to dismiss a theatre lessee’s counterclaims for treble damages for an 
alleged conspiracy between the lessor and other motion picture producers in violation 
of the Sherman Act. In the principal action, which was brought by the lessor to regain 
possession of the theater, the issue was decided in favor of the lessee. The theater 
operator had leased the theater from a motion picture producer, and at the same time 
had executed a film franchise agreement which required the lessee to exhibit a certain 
number of the lessor’s pictures. Under a provision of the lease giving the lessor the 
option of cancelling or terminating the lessee’s right to possession if the franchise agree- 
ment “be cancelled or terminated for any reason whatsoever,” the lessor sought to end 
the tenancy, alleging that the co-existing film franchise was illegal because of a prior 
government decree in another case. Since the finding of the trial court in the principal 
action was that the lease and franchise agreement were lawful and not the result of any 
combination or conspiracy, the basic point of the petitioner’s counterclaims was determined 
contrary to its allegations, and recovery was precluded. 

See Private Enforcement and Procedure, Vol. 2, {| 9010.355. 


Clayton Antitrust Act 


Suit for Civil Damages—Counterclaims—Prior Government Decrees.—The counter- 
claims of a theater lessee for treble damages for alleged violations of the Sherman Act 
in an action by the lessor to regain possession of the theater are correctly dismissed when 
the court finds for the lessee in the principal action. The lessor, a motion picture producer, 
and the lessee had entered also into a film franchise agreement requiring the lessee to 
exhibit a certain number of the lessor’s pictures annually. The lessor was given the right 
to cancel the lease if the franchise agreement was cancelled or terminated for any reason. 
In the detainer suit, the lessor alleged that the franchise agreement was void because it 
was illegal under the terms of government decrees in a prior suit. Since the trial court 
found the agreement to be legal and the lease to be in effect, the lessee is estopped from 
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counterclaiming for damages resulting from an agreement which must be valid in order 
for the lease to be valid. Final judgments or decrees in government antitrust actions are 
admissible under Section 5 of the Clayton Act as prima facie evidence only of issues 
actually determined in the prior adjudication. Consequently, the prior decree provided 
no proof of the indispensible element to the lessee counterclaims, namely, that the lease 


and franchise were part of, or the results of, a conspiracy. 
See Private Enforcement and Procedure, Vol. 2, { 9012.410. 
For petitioner: Russell Hardy; and James Wallace Kemp; both of Washington, D. C.; 


Henry Schaefer, Jr., Los Angeles, California. 


For respondent: O’Melveny & Myers; Jackson W. Chance; and Rodney K. Potter; 


all of Los Angeles, California. 


Mr. JusticE Reep delivered the opinion 
of the Court. 


[Doctrine of Collateral Estoppel]| 


This case presents a matter of federal 
practice involving inconsistent positions by 
litigants in court proceedings. We have 
often held that under the doctrine of res 
judicata a judgment entered in an action 
conclusively settles that cause of action 
as to all matters that were or might have 
been litigated or adjudged therein. But 
a prior judgment between the parties has 
been held to operate as an estoppel in a 
suit on a cause of action different from that 
forming the basis for the original suit “only 
as to those matters in issue or points con- 
troverted, upon the determination of which 
the finding or verdict was rendered.” ? This 
latter aspect of res judicata is the doctrine 
of collateral estoppel by judgment, estab- 
lished as a procedure for carrying out the 
public policy of avoiding repetitious litigation. 

Petitioners entered counterclaims in a suit 
against them by respondent. These counter- 
claims were dismissed by the trial court 
upon determination of the original suit for 
petitioners and against respondents. The 
cause of action stated in petitioners’ counter- 
claims is based upon a controverted personal 
right that had not been adjudged and there- 
fore res judicata is no bar to the claimed 
right of recovery. Respondent, however, in 
its original suit had raised an issue, deter- 
minative of its cause of action, which had 
been therein successfully controverted by 
petitioners to final judgment on the merits. 


Collateral estoppel stands as a bar to further 
litigation by the parties of this issue, and 
this issue was held by the trial court to 
be determinative of petitioners’ counter- 
claims. Petitioners’ argument that the dis- 
missal denied a hearing of issues that might 
have been but were not determined by the 
judgment on the merits of the original ac- 
tion moved us to grant certiorari, limited 
to the issue of the counterclaims. 345 


WE SeoO3: 


Although federal jurisdiction was sought 
only on the ground of diversity, the com- 
plaint relied upon a breach of the Sherman 
Act, and the counterclaims were similarly 
bottomed on that federal law. Therefore 
our conclusion is reached on a consideration 
of federal law and procedure. It will depend 
upon whether or not any issue of fact or 
law remained for decision after the primary 
action was decided.* The issue reaches us 
under the following circumstances. 


[Lease and Film Agreement Executed] 


Paramount Pictures Theatres Corp., a sub- 
sidiary of Paramount Productions, Inc., and 
successor to Paramount Pictures, Inc., is a 
New York corporation engaged in the busi- 
ness of operating motion picture theatres 
throughout the United States. These three 
corporations will hereinafter be referred to 
jointly as “Paramount.” On August 31, 
1939, Paramount leased the Paramount 
Downtown Theatre in Los Angeles, Cali- 
fornia, for ten years to Partmar Corp., a 
California corporation, petitioner here, wholly 


1 Cromwell v. County of Sac, 94 U.S. 351, 352; 
Fayerweather v. Ritch, 195 U. S. 276, 300, 308; 
Gunter v. Atlantic Coast Line, 200 U. S. 278, 
290; Stoll v. Gottlieb, 305 U. S. 165. 

2Cromwell v. County of Sac, supra, at 353; 
United States v. Moser, 266 U. S. 236, 241; 
Treinies v. Sunshine Mining Co., 308 U. S. 66, 
74: Commissioner v. Sunnen, 333 U. S. 591, 597- 
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601. Cf. Federal Trade Commission v. Cement 
Institute [1948-1949 TRADE CASES f 62,237], 
333 U. S. 683, 706, where the rule is recognized 
but its application denied because the issues 
differed. 

3 See Scott, Collateral Estoppel by Judgment, 
56 Harv. L. Rev. 1; note, Collateral Estoppel 
by Judgment, 52 Col. L. Rev. 647. 
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owned by Fanchon & Marco, Inc. This 
lease was subsequently amended in 1942 
and extended to March 18, 1952. A “film 
franchise agreement” was executed in con- 
junction with, and for the same period as, 
the lease. It licensed Partmar to exhibit 
Paramount pictures at the theatre as first 
“runs” of the films, required Partmar to 
exhibit such pictures not less than forty-six 
weeks each year, and set a scale of license 
fees. The lease expressly provided that it 
was terminable at the option of Paramount 
if the franchise agreement “be cancelled or 
terminated for any reason whatsoever.” 
Other provisions of the lease and agreement 
are not germane to the issue before this 
Court. 


[Prior U. S. Decree Against Lessor] 


On December 31, 1946, a decree was en- 
tered in the District Court for the Southern 
District of New York in an equity action 
brought by the United States against Para- 
mount and other major companies of the 
motion picture industry alleging a conspiracy 
to violate the Sherman Act, 26 Stat. 209, 
15 U. S. C. 8$§ 1-2. United States v. Para- 
mount Pictures, Inc. [1946-1947 TRADE CASES 
157,526], 70 F. Supp. 53. One provision 
of that decree defined a “franchise” to be a 
licensing agreement “in effect for more than 
one motion picture season and. covering 
the exhibition of pictures released by one 
distributor during the entire period of agree- 
ment” and enjoined each of the defendants 
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in that action “from further performing 
any existing franchise to which it is a party 
and from making any franchises in the 
future.” Jd., at 73, Decree, §II, 5. 


On March 26, 1947, Paramount notified 
Partmar that it was cancelling and ter- 
minating the franchise agreement because 
of the injunction, and on April 2, 1947, 
notified Partmar that it was terminating the 
lease by reason of the termination of the 
franchise agreement. Partmar refused to 
vacate the theatre upon demand, and Para- 
mount instituted this action on May 1, 1947, 
in the District Court for the Southern Dis- 
trict of California, alleging diversity and 
unlawful detainer of the theatre. The com- 
plaint sought, so far as is material here, 
restitution of possession based on illegality 
of the franchise under the Sherman Act 
as construed in the decree in the Southern 
District of New York, supra, and a declara- 
tory judgment that the lease had been 
properly terminated. 


[Lessee Counterclaims for Treble Damages] 


Partmar and Fanchon & Marco, Inc., 
answered setting up various defenses and 
filed three counterclaims seeking treble dam- 
ages under 38 Stat. 731, 15 U. S. C. §15, re- 
sulting from a conspiracy between Paramount 
and other motion picture companies in viola- 
tion of the Sherman Act. The conspiracy was 
alleged to have resulted in the imposition 
of excessive terms and conditions on Part- 
mar by the lease and franchise agreement.* 


4 Petitioner’s first counterclaim alleged: 

“Paramount Pictures Theatres Corporation, 
Paramount Pictures, Inc., Paramount Film Dis- 
tributing Corporation, . . . and the defendants 
in United States of America v. Paramount Pic- 
tures, Inc., et al., Equity No. 87-273, in the 
United States District Court for the Southern 
District of New York, and other persons to the 
defendants unknown, were, at the time of the 
acts and transactions stated in the complaint 
herein, and they now are, engaged in a con- 
spiracy in restraint of trade and commerce 
among the States, in the distribution and exhi- 
bition of motion pictures, in violation of the Act 
of July 2, 1890, that is to say, the same con- 
spiracy stated in the complaint in that case. 

* * * 

“32. This action has been brought by the 
plaintiff in pursuance of the aforesaid con- 
spiracy, arrangements and agreements, and to 
evade and defeat the purpose to end the afore- 
said conspiracy and restraint of trade for which 
United States of America v. Paramount Pic- 
tures, Inc., et al., Equity No. 87-273, was 
instituted. 

“33. As part of the aforesaid conspiracy, the 
plaintiff and the third-party defendants ar- 
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ranged and agreed among themselves, to require 
Partmar Corporation to license for exhibition 
at the Paramount Theatre for 46 weeks of each 
year, only photoplays made and released by 
Paramount Pictures, Inc., and, for any failure 
upon the part of Partmar Corporation to obey 
that requirement, to evict it from Paramount 
Theatre. The plaintiff, and the third-party 
defendants have been able to impose, and they 
have in fact imposed, upon Partmar Corpora- 
tion, excessive terms, conditions and charges 
for the photoplays made and released by them 
and exhibited at the Paramount Theatre, from 
March 2, 1933, to the present time.”’ 

In the second counterclaim, the third party 
plaintiffs (petitioners) reiterated their allega- 
tions of conspiracy and based their claim for 
damages on an addition to the lease that re- 
quired Partmar ‘‘to pay an additional sum; that 
is to say, fifty per cent of the net receipts of 
Partmar Corporation at the Paramount Thea- 
tres” 

The other counterclaim is not in the record 
but the briefs indicate that it contained sub- 
stantially the same allegation as numbers one 
and two. 
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By order dated April 26, 1948, the Dis- 
trict Court, upon Paramount’s motion, ordered 
Paramount’s causes of action for unlawful 
detainer and declaratory judgment tried 
separately from Partmar’s counterclaims. 
Prior to trial on May 3, 1948, we handed 
down our decision on Paramount’s and the 
other defendants’ appeals from the decree 
of the Southern District of New York. 
United States v. Paramount Pictures, Inc. 
[1948-1949 TrapE Cases { 62,244], 334 U. S. 
131. We held inter alia that “we cannot 
say on this record that franchises are illegal 
per se when extended to any theatre or cir- 
cuit, no matter how small” and set aside 
the District Court’s findings relative to such 
franchises. Jd., at 156. Relying on that 
decision Partmar and Fanchon & Marco, 
Inc., moved in the Southern District of 
California for dismissal of Paramount’s ac- 
tion against them. Their motion was denied 
and the case went to trial without amend- 
ment of the pleadings in November 1950, 
on two issues: whether Paramount was 
justified in terminating the franchise agree- 
ment because of the decree in the New York 
Paramount case, supra; whether the lease and 
contract were illegal contracts under the 
federal antitrust statutes justifying repos- 
session of the theatre by Paramount under 
California law. See, e. g., Glos v. McBride, 
47 Cal. App. 688, 191 P. 67. This issue was 
joined as to the legality of the actions of 
Paramount and its alleged co-conspirators 
relative to the lease and franchise agree- 
ment, wholly apart from the New York injunc- 
tion, and Paramount was in the anomalous 
position of attempting to prove that its 
agreements with Partmar violated the anti- 
trust laws. Paramount did not limit its 
contention of illegality of the agreement 
to nonconspiratorial aspects of the anti- 
trust laws, but argued that if the agreements 
were illegal in any way it had the right to 
possession. That Partmar recognized this 
position is clearly shown by its statement 
in its brief to the trial court that “after 
the reversal of that judgment [in the New 
York case], the plaintiff [Paramount] took 
the position that the question presented was 
whether the franchise was violative of the 
Sherman Act, wholly apart from any judg- 
ment or the decisions of the District or 
Supreme Courts.” Partmar vigorously con- 
tended in brief and in argument that the 
lease of the theatre and the franchise for 
“frst-run” exhibitions did not in any way 
violate the Sherman Act. It clearly recog- 
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nized that one way the franchise might be 
illegal would be if it were the result of a: 
conspiracy for it argued in its brief that: 


“There was no allegation or proof of 
conspiracy. There being no showing of 
interstate commerce, it is immaterial 
whether there was conspiracy, unreason- 
able clearance, fixed admission prices, 
block booking, or unreasonable restraint. 
In the absence of interstate commerce, 
all else was entirely beyond the purview 
of the Sherman Act. But, assuming that 
there had been no failure to prove inter- 
state commerce, the absence of conspiracy 
is equally fatal. Probably the only evi- 
dence relative to conspiracy was the state- 
ment of Y. Frank Freeman, a witness 
for Paramount, that there were no con- 
spiratorial arrangements between Para- 
mount and Fox West Coast.... Even in 
a setting of conspiracy, it is doubtful that 
the franchise would be unlawful. ... On 
the evidence in this case the Partmar 
franchise is neither one of a system, or 
made by one holding a dominant position, 
or pursuant to a conspiracy... .” 


It thus insisted that the remunerative lease 
and franchise agreements were still valid 
and subsisting and that Paramount had no 
right to possession. 


[Lease and Franchise Found To Be in Effect] 


After eighteen days of trial the District 
Judge on May 2, 1951, filed a memorandum 
opinion, 97 F. Supp. 552, in which he con- 
cluded that the termination ‘‘for any reason” 
clause in the lease meant for any “legal or 
substantial reason,” and that the 1946 decree 
of the Southern District of New York “was 
not a legal cause or reason for terminating 
the franchise agreement.” He continued, 
“there is no evidence to indicate that any 
third party conspired with either Paramount 
or Partmar to bring into existence the 
franchise agreement,” that “a single con- 
tract between one film company and one 
exhibitor is not violative of the Sherman 
Act,” and that, since the franchise agreement 
was “not in itself an illegal agreement,” 
Paramount “had no right to cancel or ter- 
minate it because of illegality.” The court 
went on to hold that “as we find no sub- 
stantial evidence of a conspiracy in this case 
on the part of Partmar or Paramount, we 
are of the opinion that the counter claimant 
cannot recover” on the counts seeking treble 
damages on the basis of an alleged con- 
spiracy. The opinion directed Partmar to 
submit proposed findings of fact, both par- 
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ties submitted such findings and proposed 
conclusions, and a hearing, upon notice, was 
held on June 18, 1951. Paramount thereupon 
submitted Finding No. 20 and conclusion 
No. 11, infra, thus formalizing its contention 
that the judgment denying plaintiff's petition 
estopped defendant from recovering on its 
counterclaims for violation of the Sherman 
Act. At this hearing Partmar appeared and 
expressly objected to the adoption of the 
proposed finding and conclusion which re- 
quired the dismissal of its treble damage 
counterclaims. Argument was heard on 
Partmar’s objection, but the court adhered 
to its position and adopted among its find- 
ings No. 20 which provides: 


“Paramount, not in conjunction with 
any other major studio, entered into the 
franchise agreement which gave to Part- 
mar the right to exhibit the first-run fea- 
ture pictures of Paramount in the City of 
Los Angeles. Neither said franchise 
agreement, nor said lease, nor any amend- 
ment to either of them constituted any 
part of, nor were they or any of them 
entered into as a result of any agreement, 
combination or conspiracy of any kind 
whatsoever between Paramount and any 
other person or persons, nor between 
Partmar and any other person or persons.” 


And conclusion No. 11 which provides: 


“Inasmuch as the said lease and said 
franchise agreement and all amendments 
to each of them were in all respects lawful 
and were not entered into nor performed 
as a result of any combination or con- 
spiracy of any kind whatsoever on the 
part of either plaintiffs, defendants, third 
party plaintiff or third party defendants, 


5 Partmar had brought in other parties as 
third party defendants under Fed. Rules Civ. 
Proc. 14. Their presence is not important in 
this phase of the controversy. 

6 While Partmar did not appeal, it might 
have. The finding and conclusion of law just 
quoted were essential to the determination of 
Paramount’s claim for possession of the theatre. 
Paramount’s position after this Court’s reversal 
of the franchise portion of the New York decree, 
was that the agreements were invalid under the 
federal antitrust statutes as the product of an 
illegal conspiracy. It is only when a finding 
of law or fact is not necessary for a decree 
that the prevailing party may not appeal] and 
the finding does not form the basis for collateral 
estoppel. This is shown by the case cited to 
support the statement as to appeal in Lind- 
heimer v, Illinois Bell Telephone Co,, 292 U. S. 
151, 176. See New York Telephone Co. v. 
Maltbie, 291 U. S. 645, and cases cited. Hlectri- 
cal Fittings Corp. v. Thomas & Betts Co. [1944- 
1945 TRADE CASES { 57,220], 307 U. S. 241, 
stated the practice negatively. ‘‘A party may 


] 67,674 


Court Decisions 
Partmar Corp. v. Paramount Pictures Theatres Corp. 


Number 286—172 
2-11-54 


with any person or persons; inasmuch as 
said lease, said agreement and amend- 
ments thereto have neither the purpose 
or effect of restraining or monopolizing 
trade or commerce among the several 
states in the production, distribution, trans- 
portation, sale or exhibition of motion 
pictures; and inasmuch as each was an 
agreement solely between plaintiff and 
defendants, or defendants and third party 
plaintiffs and third party defendants deal- 
ing solely with the Paramount Theatre 
Los Angeles alone and the exhibition 
thereat; third party plaintiffs, and each of 
them, cannot recover upon the first, sec- 
ond and fourth counterclaim, or any of 
them.” ° 


The court simultaneously entered an order 
giving judgment for Partmar on Para- 
mount’s two counts of unlawful detainer, 
declaring the rights and duties of the parties 
under the franchise and the lease, and dis- 
missing with prejudice Partmar’s three treble 
damage counterclaims. 


Partmar, apparently not wishing to jeop- 
ardize its valuable lease and franchise, took 
no appeal from parts of the District Court’s 
judgment declaring the lease and franchise 
to be valid and subsisting and the theatre 
not to be unlawfully detained. Therefore 
those parts of the judgment must be ac- 
cepted as valid and binding on the parties. 
Partmar did, however, serve timely notice 
of appeal to the Court of Appeals for the 
Ninth Circuit from so much of the District 
Court judgment as dismissed with prejudice 
the treble damage counterclaims. The Court 
of Appeals for the Ninth Circuit, in a per 
curiam opinion on December 16, 1952, 200 


not appeal . . . findings not necessary to sup- 
port the decree.’’ Professor Scott, supra, note 
3, at 12, concurs in this view. Restatement, 
Judgments, § 68 reads: ‘‘(1) Where a question 
of fact essential to the judgment is actually 
litigated and determined by a valid and final 
judgment, the determination is conclusive be 
tween the parties in a subsequent action on a 
different cause of action, except as stated in 
§§ 69, 71 and 72.’’ Section 69(2) [‘‘Where a 
party to a judgment cannot obtain the decision 
of an appellate court because the matter de- 
termined against him is immaterial or moot, the 
judgment is not conclusive against him in a 
subsequent action on a different cause of 
action.’’] is immaterial because the conspiracy 
determination was essential for Partmar’s de- 
fense to Paramount’s claim. See Galloway v. 
General Motors Acceptance Corp., 106 F. 2d 
466. The paucity of cases in this field is 
explainable by the infrequent happening of a 
need of a prevailing party to set aside a 
Pa aed necessary to a judgment in his 
avor. 
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F, 2d 561, noted agreement with the opinion 
of the District Court and affirmed the Dis- 
trict Court judgment. As heretofore indi- 
cated, our consideration is “limited to the 
issue of the counterclaims.” 


[Lack of Due Process Alleged] 


Partmar contends that the District Court 
erred in dismissing its counterclaims with 
prejudice without a separate trial as to their 
merits, which the trial court had previously 
ordered, and that such dismissal deprived it 
of due process of law. In particular, it 
argues that it was denied the valuable prop- 
erty right of having admitted in evidence 
during a trial the judgment in the case of 
United States v. Paramount Pictures, Inc. 
[1948-1949 TrapE Cases § 62,244], 334 U. S. 
131, which, it argues, would provide, under 
yoeor- the Clayton Act. 38 Statl! 731/715 
U. S. C. $16, prima facie evidence of the 
conspiracy on which the counterclaims were 
based. We think these contentions are 
without merit. The power remained in the 
trial court until the entry of his final judg- 
ment to set aside, for appropriate reasons, 
the former order for separate trial of the 
counterclaims. 


[Conspiracy Charged by Lessee] 


Each of Partmar’s counterclaims for treble 
damages was predicated upon allegations 
that Paramount and its alleged co-con- 
spirators engaged in a conspiracy in restraint 
of trade and commerce, and that the alleg- 
edly “excessive terms, conditions and charges 
for the photoplays made and released by 
them” and the exaction of fifty percent of 
the net receipts, imposed by the lease and 
franchise agreement, were part of such con- 
spiracy. The District Court found in the 
principal action, which decision was not 
appealed and is not before us, that neither 
the lease nor the franchise was the result 
“of any agreement, combination or con- 
spiracy of any kind whatsoever.” Of course, 
if this finding were not material to the 
principal action the doctrine of collateral 
estoppel would not apply. But this finding 
was obviously necessary to the court’s judg- 
ment that the agreements were not illegal. 


7 Southern Pacific R. Co, v. United States, 168 
U.S. 1, 48-49: 

“The general principle announced in numer- 
ous cases is that a right, question or fact 
distinctly put in issue and directly determined 
by a court of competent jurisdiction, as a 
ground of recovery, cannot be disputed in a 
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Partmar had ample opportunity upon trial 
to present evidence and to contest the con- 
spiracy finding, and argument was heard 
prior to adoption of the findings. This 
finding, binding all of the parties, deter- 
mined the key ingredient of Partmar’s 
counterclaims contrary to its allegations and 
thus precluded recovery upon such claims. 
A separate trial on the counterclaims would 
have been improper procedure as the judg- 
ment entered on the complaint was a final 
disposition of the determinative issue on the 
counterclaims—whether or not the terms of 
the lease were a product of an illegal con- 
spiracy." 


[Prior Decree Cited] 


The allegations of the counterclaim charge 
that as a result of “the same conspiracy 
stated in the complaint” in United States v. 
Paramount Pictures, Inc. [1948-1949 TrapE 
CASES f 62,244], 334 U. S. 131, Partmar was 
damaged in the terms of its lease from 
Paramount. Yet this very lease was sus- 
tained by the judgment in this case on the 
ground that it was not violative of the 
Sherman Act. Partmar moved to dismiss 
the complaint in this case after this Court’s 
decision in the Paramount Pictures case on 
the ground that it “had become moot by 
the demonstrated non-existence of the basic 
fact,’ 1. e., the illegality of the lease. In 
its brief in the trial court, petitioner stated 
its position clearly. 

“The effect of the opinion seems to be 
that franchises are not unlawful per se, 
that is, apart from conspiracy, and that 
on the record in that case they were not 
shown to have been parts of the con- 
SpiraGye ii 

“The Supreme Court seems at least to 
have clearly indicated that a franchise 
with one exhibitor for one theatre, like 
that with Partmar, was not involved in 
the case. It said in effect that only fran- 
chises with defendants and franchises for 
theatres in a circuit were involved.” 


[Admissibility of Prior Decree Under 
Clayton Act] 
Nor would unlimited admission in evi- 
dence of the final decree in United States 
v. Paramount Pictures, Inc., supra, have aided 


subsequent suit between the same parties or 
their privies; and even if the second suit is 
for a different cause of action, the right, ques- 
tion or fact once so determined must, as 
between the same parties or their privies, be 
taken as conclusively established, so long as the 
judgment in the first suit remains unmodified.”’ 
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Partmar. We had reversed the only finding 
in that case pertaining to the illegality under 
the Sherman Act of franchise agreements 
between exhibitors and producers, and the 
final consent decree as to Paramount entered 
on March 4, 1949, contains no findings on 
such subject. Cf. United States v. Para- 
mount [1948-1949 Trave Cases {[ 62,473], 85 
F. Supp. 881, 897. Since final judgments or 
decrees in Government antitrust actions are 
admissible under §5 of the Clayton Act as 
prima facie evidence only of issues actually 
determined in the prior adjudication,* the 
Government judgments provide no proof 
of the indispensable element to Partmar’s 
counterclaims, that the lease and franchise 
were part of or the result of a conspiracy. 
From the decree there would have been 
prima facie evidence of a conspiracy but 
no evidence that the Partmar lease was a 
result of that conspiracy so as to overturn 
the trial court’s finding in this very pro- 
ceeding that no illegality tainted the lease. 
Partmar, therefore, was not prejudiced by 
the fact that the District Court did not con- 
sider either the judgment or the decree as 
evidence of the conspiracy alleged in the 
counterclaims. As we have pointed out, the 
conclusion of the trial court went beyond 
the lawfulness of the “franchise,” as dis- 
tinguished from the lease of which it was 
a part and held that the lease was not 
secured by conspiracy. See p. 7 [p. 69,159], 
supra. This was res judicata of that fact, if 
it be considered a fact and nonetheless 
res judicata if it is a decision on the law, 
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binding in another cause of action arising 
from the same controversy or claim? 


Affirmed. 


Mr. Justice Jackson and Mr. JUSTICE 
CLarK took no part in the consideration or 
decision of this case. 


[Dissenting Opinion] 


Mr. Cuter Justice WARREN, whom MR. 
Justice Brack joins, dissenting. 

I cannot join in the Court’s decision. 
Relying on the doctrine of collateral estop- 
pel, it affirms the trial judge’s dismissal of 
petitioner’s treble damage counterclaims 
without a trial. The doctrine, I believe, is 
inapplicable to the facts of this case. 


The Court correctly states the well- 
settled rule that a prior judgment on a 
different cause of action is not conclusive 
as to questions which might have been but 
were not actually litigated in the original 
action: The inquiry, therefore, must be 
whether the conspiracy issue was actually 
litigated in the eviction suit; if it was not 
so litigated, the District Court’s finding 
as to the absence of evidence of conspiracy 
cannot preclude petitioner on its counter- 
claims. The Court rests its decision on the 
assumptions (1) that the conspiracy issue 
was litigated in the eviction suit and (2) 
that in any event petitioner had a full 
opportunity to litigate the issue. Neither 
assumption, it seems to me, is warranted by 
the facts. To those facts I now turn. 


8 Hmich Motors Corp. v. General Motors Corp. 
[1950-1951 TRADE CASES J] 62,778], 340 U. S. 
558, 568-569: 

“We think that Congress intended to confer, 
subject only to a defendant’s enjoyment of its 
day in court against a new party, as large 
an advantage as the estoppel doctrine would 
afford had the Government brought suit. 

“The evidentiary use which may be made 
under §5 of the prior conviction of respondents 
is thus to be determined by reference to 
the general doctrine of estoppel. . . . Accord- 
ingly, we think plaintiffs are entitled to intro- 
duce the prior judgment to establish prima 
facie all matters of fact and law necessarily 
decided by the conviction and the verdict on 
which it was based.”’ 

See Theatre Enterprises v. Paramount [1954 
TRADE CASES f 67,640], 346 U. S. 537; Monti- 
cello Tobacco Co., Inc. v. American Tobacco Co. 
(1952 TRADE CASES f 67,300], 197 F. 2d 629. 

® United States v. Moser, 266 U. S. 236, 242: 

“The contention of the Government seems to 
be that the doctrine of res judicata does not 
apply to questions of law; and, in a sense, 
that is true. It does not apply to unmixed 
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questions of law. Where, for example, a court 
in deciding a case has enunciated a rule of 
law, the parties in a subsequent action upon 
a different demand are not estopped from in- 
sisting that the law is otherwise, merely because 
the parties are the same in both cases. But a 
fact, question or right distinctly adjudged in the 
original action cannot be disputed in a subse- 
quent action, even though the determination 
was reached upon an erroneous view or by an 
erroneous application of the law.”’ 

Emich Motors Corp v. General Motors Corp. 
[1950-1951 TRADE CASES f 62,778], 340 U. S. 
558, 569; Cf. United States v. Stone & Downer 
Go. 274 U; S. 225, 230. 

1 Cromwell v. County of Sac, 94 U. S. 351, 353. 
See also Restatement, Judgments. § 68; Scott, 
Collateral Estoppel by Judgment, 56 Harv. L. 
Rev. 1, 2:3, 5-6; Comment, Collateral Estoppel, 
52 Col. L. Rev. 647, 652-657; Developments in 
the Law, Res Judicata, 65 Harv. L. Rev. 818, 
840-841; Von Moschzisker, Res Judicata, 38 
Yale L. J. 299, 311-312; Cleary, Res Judicata 
Reexamined, 57 Yale L. J. 339, 342-348; Free 
man, Judgments (5th ed.), §§ 674-676. 
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The respondent, Paramount, sought to 
take advantage of its own violation of the 
federal antitrust laws by bringing an evic- 
tion suit to cancel a valuable lease held by 
its tenant, the petitioner, on a Los Angeles 
theatre. The lease provided that it was 
terminable if, “for any reason whatsoever,” 
petitioner’s franchise for the showing of 
Paramount’s pictures should be “cancelled 
or terminated.” Paramount, in its com- 
plaint charging unlawful detainer, did not 
allege in any respect that the franchise was 
invalid because part of a conspiracy; rather, 
the crux of the complaint was that the 
franchise had been terminated by the Dis- 
trict Court decree in the Government anti- 
trust action against Paramount and. others. 
United States v. Paramount Pictures, Inc. 
[1946-1947 TrapE Cases 57,470], 66 F. 
Supp. 323, 70 F. Supp. 53. After the eviction 
complaint had been filed, the decree in the 
Government action was reviewed here; the 
Court sustained the decree as to the exist- 
ence of a nationwide conspiracy among the 
defendants, but reversed that portion of the 
decree which held that franchises were 
illegal per se. 334 U.S. 131, 155-156. Peti- 
tioner moved to dismiss, contending that 
the basis of the eviction complaint had been 
swept away by this Court’s decision. In 
opposing the motion to dismiss, Paramount 
made an about-face and urged: the illegality 
of the franchise on other grounds: its 
minimum price requirements, block book- 
ing, and restrictions on runs and clearances. 
Paramount alleged that these provisions of 
the franchise agreement, apart from any 
conspiracy and independent of the decree 
in the Government action, rendered the 
agreement an illegal “contract . . . in 
restraint of trade” under the Sherman Act. 
This new theory of the case was accepted 
by the trial court without any change in 
the pleadings, and the motion was denied. 


In its answer, petitioner set up as a 
defense that Paramount was seeking to 
evict petitioner in pursuance of the con- 
spiracy enjoined in United States v. Para- 
mount Pictures, Inc., supra, and that the 
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effect of an eviction would be to drive peti- 
tioner out of business and thus enable 
Paramount to extend an unlawful monopoly 
over motion picture theatres. On Para- 
mount’s motion, the defense was stricken 
as an improper collateral attack on the 
right of the lessor to recover possession 
of the theatre. 


The answer also contained petitioner’s 
counterclaims, alleging that Paramount and 
others named as cross-defendants had en- 
gaged in the conspiracy enjoined in United 
States v. Paramount Pictures, Inc., supra, and 
that by reason of this market control Para- 
mount had been able to exact from peti- 
tioner monopoly profits in the form of 
overcharges for theatre and film rentals. 
Treble damages and injunctive relief were 
sought. On Paramount’s motion to dismiss 
the counterclaims, they were sustained as 
valid actions under the antitrust laws? 


Both actions—the eviction suit andi the 
counterclaims—were then ready for trial. 
Paramount moved that the two actions be 
tried separately. Petitioner consented and 
the court so ordered, the eviction suit to 
be tried first. 


Throughout the lengthy trial of the evic- 
tion suit, the trial judge repeatedly com- 
plained of the total absence of any evidence 
showing that the franchise was part of a 
conspiracy. His complaint went unheeded. 
Paramount, which had the burden of proof 
in the eviction suit, not only failed to intro- 
duce such evidence but never even alleged 
such a conspiracy. Petitioner, on the other 
hand, never denied the existence of the 
conspiracy, but argued that the franchise in 
itself was not invalid. And both times that 
petitioner sought to inject the conspiracy 
issue into the case, it was prevented from 
doing so. As I have already noted, peti- 
tioner’s answer alleged that the eviction 
suit was brought in pursuance of the con- 
spiracy; on Paramount’s motion, the de- 
fense was stricken. Later when Paramount 
offered into evidence the decree in the 
Government action for the limited purpose 
of showing Paramount as being subject to 
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3 The Court’s opinion, apparently for the pur- 
pose of showing that the conspiracy issue was 
actually litigated, points to statements in peti- 
tioner’s trial brief to the effect that Paramount 
had failed to establish a conspiracy in restraint 
of interstate commerce. It is difficult to under- 
stand how petitioner’s argument at the trial 
that the conspiracy issue was not litigated can 
now be converted into proof that the issue was 
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litigated. Petitioner’s statements in its brief 
amounted to nothing more than a wholly justi- 
fiable contention that Paramount had failed 
in its burden of proof in the eviction suit; the 
statements merely pointed out that the franchise 
was valid in the absence of evidence of con- 
spiracy and that Paramount had not even al- 
leged a conspiracy—by pleadings, evidence, or 
oral argument. 
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the injunctive features of the decree, peti- 
tioner objected on the ground that the 
decree “should go in as a document in toto 
—no part of it but the whole thing.” In 
support of the objection, petitioner argued 
that §5 of the Clayton Act* made the 
decree prima facie evidence of the con- 
spiracy established in the Government action. 
Again petitioner was overruled. 


At the conclusion of the eviction trial, 
the court gave judgment for petitioner be- 
cause of Paramount’s failure to show the 
illegality of the franchise by evidence of 
conspiracy. As to the counterclaims, the 
court stated: * 


“At the time of trial, it was agreed 
that action on the counterclaims should 
be postponed until after the trial of the 
main issue involved and no evidence was 
offered by either plaintiff or defendant on 
the counterclaims.” 


Nevertheless, the court dismissed the counter- 
claims without trial on the ground that 
there was “ no substantial evidence 
of a conspiracy in this case on the part of 
Partmar or Paramount. .’S The court 
thus disposed of both the eviction suit and the 
counterclaims on the same ground—the 
absence of any evidence of conspiracy. 


I submit that on these facts the Court’s 
two assumptions are unwarranted. The 
issue of conspiracy was not litigated; nor 
did petitioner have a fair opportunity to 
litigate the issue. Indeed, whether peti- 
tioner had an opportunity to do so is 
immaterial under the doctrine of collateral 
estoppel. If the counterclaims had been 
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based on the same cause of action as the 
eviction suit, such an opportunity might 
have barred petitioner under the more 
sweeping doctrine of res judicata. But here, 
where the second suit is based on a dif- 
ferent cause of action, a neglected oppor- 
tunity in the first action to litigate an issue 
is without legal significance.’ 

Under these circumstances, should the 
doctrine of collateral estoppel be invoked 
against petitioner to bar a trial on its 
counterclaims? I believe not. The doctrine 
presupposes, and the Constitution requires, 
that the party who is estopped had his day 
in court in a prior action and that he then 
had a fair hearing in which to prove his 
point but failed. Surely the doctrine was 
never intended to estop a party who in the 
prior action was denied such a hearing. 

That, as I see it, is precisely the situation 
here. The eviction suit and counterclaims 
had been severed for trial purposes. Dur- 
ing the trial of the eviction suit, Paramount 
was the only party with any reason or justi- 
fication for proving that the franchise was 
part of a conspiracy. Because of Para- 
mount’s failure to present such proof, the 
court held the lease to be valid, but at the 
same time gave judgment against peti- 
tioner on its counterclaims because of the 
same shortcoming of Paramount’s proof. 
This Court now affirms. The anomalous 
result is to penalize petitioner for refusing 
to help Paramount win the eviction suit. 

I believe that petitioner has been denied 
its day in court, and that the case should 
be reversed with instructions to the trial 
court to hear the counterclaims.* 


239" Stat. oles tou Uo Casio: 

597 F. Supp. 552, 561. 

8 Ibid. 

7 See note 1, supra. 

8 There is yet an additional reason for not 
applying the doctrine of collateral estoppel here. 
Petitioner, as the successful party in the evic- 
tion suit, could not appeal the District Court’s 
finding that there was no evidence of conspiracy. 
Lindheimer v. Illinois Bell Telephone Co., 292 
U. S. 151, 176; New York Telephone Co. v. 
Maltbie, 291 U. S. 645. The adverse finding 
was not included in the Court’s decree, as in 
Electrical Fittings Corp. v. Thomas & Betts Co., 
[1944-1945 TRADE CASES f 57,220], 307 U. S. 
241. Because of this inability to appeal, the 
finding cannot bind petitioner in a subsequent 
action between the parties based upon a differ- 
ent cause of action. See Restatement, Judg- 
ments, § 69 (2); Scott, Collateral Estoppel by 
Judgment, 56 Harv. L. Rev. 1, 15-18. 

The Court’s opinion (footnote 6) concedes 
that inability to appeal precludes a subsequent 
application of collateral estoppel, but contends 
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that petitioner could have appealed here be 
eause the trial court’s finding in the eviction 
suit (as to the absence of proof of conspiracy) 
was material to the decree in the eviction suit. 
The Court’s opinion cites no case, in this Court 
or any other, holding that a successful party can 
appeal findings which are not inserted as part 
of the decree. Indeed, the opinion overlooks 
the very holdings of this Court on which it 
relies for support. In both Lindheimer v. Illi- 
nois Bell Telephone Co., supra, and New York 
Telephone Co. v. Maltbie, supra, the findings 
which the public utility sought to appeal re- 
lated to the value of its property for rate-making 
purposes; in each case, the trial court had held 
that the rates fixed by a state commission were 
confiscatory on the basis of those findings. Yet 
this Court held that the public utility, as the 
successful party, could not appeal those find+ 
ings. Surely in this case the trial judge’s find- 
ing as to conspiracy was no more ‘‘material’’ 
than the findings which this Court refused to 
review in Lindheimer and Maltbie. 
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[| 67,675] Anheuser-Busch, Inc. v. Lloyd Weber, Russell L. Davis, Walter Patrick, 
Thomas Blake, Albert Melton, Winfield Scott Musler, Robert Hammer, Wilbert A. Reeb, 
Bernard Siemer, and Thomas Mulvaney, Individually and as Representatives of the 
International Ass’n of Machinists, District No. 9. 


In the Supreme Court of Missouri, Division Number One. 


8, 1954. No. 43522. Filed February 


Appeal from the Circuit Court of the City of St. Louis. David J. Murphy, Judge. 


Missouri Antitrust Act 


Unlawful Combination in Restraint of Trade—Machinists Union—Picketing An 
Unlawful Combination in Restraint of Trade Under Missouri Law—Injunction Not Vio- 
lative of Freedom of Speech—Jurisdiction of State Court—An attempt by a machinists’ 
union to compel ail construction contractors moving or installing brewery machinery in a certain 
metropolitan area to bargain with and employ only members of that union rather than 
members of a rival millwrights’ union is an unlawful combination in restraint of trade 
under Missouri law. Picketing by the machinists’ union at the premises of a brewery 
which employs some of its members to secure the adoption, in a contract covering those 
employees, of a provision that the brewery shall contract for the movement, erection, and 
installation of machinery only with construction companies who have collective bargaining 
agreements is in furtherance of that unlawful combination. Moreover, that picketing, by 
depriving the brewery of all transportation services which are necessary for its operation, 
in itself constitutes an unlawful combination in restraint of trade under Missouri law. Such 
picketing may be enjoined without violating the constitutional guarantee of freedom of 
speech even though it is peaceful, since it is for an unlawful objective and does not arise 
out of a labor dispute. 


A state court is not deprived of jurisdiction to enjoin such picketing under state law, 
even though the picketing affects interstate commerce, since there is involved no labor 
dispute or unfair labor practice as defined by federal law. 


See Combinations and Conspiracies, Vol. 1, J 2401.27, 2445.27, 2449. 
For the appellants-defendants: Roessel, Boxdorfer & Brownell, St. Louis, Mo. 


For the respondent-plaintiff: Mark D. Eagleton, Thomas F. Eagleton, and J. J. 
Thyson, all of St. Louis, Mo. 


[Picketing Enjoined] 


Conxiinc, Judge [In full text]: An- 
heuser-Busch, Inc., hereinafter called plain- 
tiff, operates a brewery and has its principal 
place of business and plant (covering about 
72 city blocks) in the City of St. Louis, 
Missouri, where it has about 6000 em- 
ployees. It is there engaged in manufac- 
turing and selling beer, yeast, corn products 
and other commodities. It purchases and 
there uses large quantities of grains and 
other raw materials which are transported 
and delivered to it at its St. Louis plant 
by common and private carriers and other- 


wholesalers, dealers and to warehouses locally 
and in other cities, by common and private 
carriers and in its own trucks. In its St. 
Louis plant plaintiff employs 220 Machinists 
who are members of the International Asso- 
ciatiagn of Machinists, District No. 9, here- 
inafter called the “Union.” Defendants are 
individually members of, and herein repre- 
sent the entire class of persons who are 
members of District 9 of the Union. The 
Union is the bargaining agent of the above 
mentioned 220 Machinists. Defendants have 
appeaied from a judgment of the Circuit 
Court of the City of St. Louis, which, after 


wise. In its St. Louis plant it processes said 
raw materials into salable commodities. From 
its said plant it transports and distributes 
its manufactured commodities for sale to 
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a hearing on the merits, on October 3, 1952, 
awarded plaintiff a permanent injunction 
against the defendants and the Union picket- 
ing plaintiff's plant. 
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[No Labor Dispute] 


There is no labor dispute between plain- 
tiff and its employees, and no unfair iabor 
practice is here involved. District No. 9 Inter- 
national Association of Machinists A. F. of L., 
and Anheuser-Busch, Inc., 101 N. L. R. B., 
page 346, Labor Management Relations Act, 
1947 (Taft-Hartley Act) amending the Na- 
tional Labor Relations Act of 1935, 29 
UWstS: Ge An Ss 1bl eri segs Ss loz) 


The petition of plaintiff prayed an in- 
junction to restrain the picketing of plain- 
tiff's plant by defendants and the Union 
alleging that such picketing was in further- 
ance of an unlawful conspiracy, agreement 
and combination in restraint of trade in 
the transportation or competition in the 
importation, transportation, manufacture, pur- 
chase and sale of products and commodities 
in this State in violation of Section 416.010, 
RSMo. 1949, V. A. M. S.; that defendants 
and the Union members had unlawfully 
conspired and seek to compel plaintiff to 
conspire with the Union members against 
certain contractors and their employees, and 
that the picketing of plaintiff's plant was 
an illegal and coercive act of such con- 
spiracy; and that as a result of such con- 
spiracy and picketing plaintiff was prevented 
from receiving raw materials in transporta- 
tion, operating its plant, and transporting 
its products. 

Defendants answered admitting the Union 
did go on strike on April 7, 1952, and did 
then place a picket line around plaintiff’s 
plant, and further alleged the picketing was 
without violence “to tell the world of their 
position”; the answer also made denial of 
certain allegations, and alleged plaintiff “has 
an adequate remedy at law and under the 
National Labor Relations Act, as amended, 
and the Labor Management Relations Act.” 


From the agreed statement of facts and 
from the evidence in the record before him, 
and now before us, the Chancellor could 
have found, and did factually find: 


[Chancellor's Findings] 


(1) That plaintiff's above noted manu- 
facturing processes are continuous in nature 
and interrelated, and the involuntary stop- 
page of any or all such processes auto- 
matically results in progressive spoilage 
of partially processed grains, yeast, malt 
and other substances to plaintiff’s extensive 
damages; that the Union members in plain- 
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tiff’s employment are steadily employed in 
plaintiff's plant in the repair and mainte- 
nance of plaintiff's machinery and equipment 
therein; that plaintiff’s business now and 
in the future requires and involves the 
regular and necessary expansion of its plant 
and facilities by constructing new buildings 
and expanding existing buildings, and in- 
stalling, moving and perfecting new ma- 
chinery and equipment therein, and that 
plaintiff does not have the means or facilities 
or equipment for doing that work with its 
own employees; that for 30 years it has 
been necessary to, and that new construction 
and expansion work has always regularly 
been contracted out by plaintiff to inde- 
pendent construction contractors and such 
work was not done by plaintiff through any 
of its regular or part time employees; that 
the only exception to that was in 1949, 
when, to end a controversy between the 
Union and certain Millwright employees 
of an independent contractor, plaintiff finished 
certain new machinery installations with its 
own regularly employed Machinists; that 
the finishing of that 1949 work by plaintiff 
resulted in a work stoppage on the construc- 
tion job by the Carpenters (with whom 
the Millwrights are affiliated); that the 
above independent construction contractors 
perform their above mentioned work for 
plaintiff with their own employees who are 
represented under collective bargaining agree- 
ments by the Millwrights Union, an affiliate 
of the United Brotherhood of Carpenters, 
and those employees of the contractors are 
not subject to any control by plaintiff, and 
plaintiff does not employ, discharge, or 
supervise the functions of any of those 
employees; that there is no contractor, large 
or small, in the St. Louis area whom plain- 
tiff could select for its above new construc- 
tion and expansion work whose employees 
are represented by the Machinists Union; 


(2) That for at least 25 years the Ma- 
chinists Union and the Millwrights have 
been engaged in an unresolved and con- 
tinuing jurisdictional dispute regarding the 
representation of the above independent 
construction contractors’ employees who 
move, erect and install machinery in build- 
ings which have been expanded and en- 
larged, and in newly constructed buildings; 
that the Millwrights are affliated with the 
Building and Construction Trades Council 
in St. Louis and the Machinists Union is 
not a member of that Council; that the Mill- 
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wrights and Machinists Unions each make 
recurring demands upon such independent 
contractors, and picketing has resulted, 
when demands are not met; that plaintiff 
is not a party to any of those jurisdictional 
disputes; 


(3) That in the collective bargaining agree- 
ments between plaintiff and the Union, be- 
ginning with the first such agreement in 
1948, and through the 1951 agreement, it 
was agreed by plaintiff, in Section 1 of 
Article VII, that all the therein listed 
Machinist work ‘‘performed within the em- 
ployer’s plant by the employer shall be per- 
formed” by the Union; that such agreement 
expressed the traditional relationship of the 
plaintiff and the Union over a 25 year period 
and has never been and is not now in dis- 
pute; that at the demand of defendants, 
the 1951 agreement of plaintiff and the 
Union also provided, in Section 2 of Article 
VII, that: “In the event it becomes neces- 
sary to have such work hereinbefore de- 
scribed contracted out, the Employer shall 
let out such work to and select contractors 
who have with the International Association 
of Machinists collective bargaining agree- 
ments which contain provisions correspond- 
ing to or consistent with the aforesaid 
jurisdictional limitations”; that in practice 
that provision was interpreted by the Union 
to require that in constructing new build- 
ings and expanding existing ones plaintiff 
should let such proposed new construction 
and expansion work only to independent 
construction contractors who agreed to do 
the moving, erecting and installing of ma- 
chinery therein with only employees repre- 
sented by the Machinists Union, and the 
Union thereby sought to secure for Union 
members the work traditionally performed 
by members of other unions; that by such 
attempt of the Union to so obtain work it 
never before performed for plaintiff the 
Union sought, throught the exercise of 
coercive pressure on plaintiff to expand 
the scope of its representation to cover and 
include employees of the above independent 
construction contractors; 


(4) That before the expiration date of 
the 1951 bargaining agreement plaintiff ad- 
vised the Union that it could not agree to 
the reinsertion in the bargaining agreement 
for 1952 of the above set out Section 2 of 
Article VII, and that it had been advised 
by its legal counsel that, as above inter- 
preted by the Union, Section 2 of Article 
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VII would require and compel plaintiff to 
‘become a party with the Union to a com- 
mon law conspiracy against the above inde- 
pendent construction contractors and their 
employees, and that such conspiracy was 
also in violation of Section 416.010 RSMo. 
1949, V. A. M. S., the Missouri statute 
which declares combinations in restraint of 
trade to be a conspiracy; 


(5) That in the negotiations for a col- 
lective bargaining agreement for 1952 be- 
tween plaintiff and the Union, and prior 
to April 7, 1952, plaintiff and the Union 
were in accord with regard to all provisions 
of the proposed 1952 agreement except the 
above set out Section 2 of Article VII; 
that in such negotiations the Union, through 
the individual defendants, made clear the 
Union’s intention that plaintiff should re- 
fuse to contract any work to any inde- 
pendent construction contractor unless the 
latter would agree to do the work of mov- 
ing, erecting and installing all machinery 
in connection with the construction of new 
buildings and the expansion of existing build- 
ings with employees who were represented 
by the Machinists Union; 


(6) That the Union announced its pur- 
pose and intention to obtain agreements 
similar to Section 2, Article VII, above, 
from all breweries in the St. Louis area 
so that under pressure from all the brewers 
the construction contractors would be com- 
pelled to bargain with the Union as bar- 
gaining representative for their employees 
moving, erecting and installing machinery 
notwithstanding those employees were al- 
ready represented by the Millwrights’ Union, 
or, the construction contractors would be 
compelled to replace their Millwright em- 
ployees with Machinist employees; that to 
assist the Union to accomplish that end, 
plaintiff was directed by the Union to use 
pressure on the construction contractors 
and the other St. Louis area brewers; 


(7) That under the terms as above sought 
to be imposed by the Union, persons em- 
ployed by or seeking to work for the above 
construction contractors in moving, erecting 
or installing machinery in St. Louis, area 
breweries would be compelled to forego 
representation by their present bargaining 
agent, the Millwrights’ Union, with whom 
the said construction contractors now have 
valid collective bargaining agreements, and 
become affiliated with the Machinists’ 
Union in order to retain their employment 
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with such contractors or lose their oppor- 
tunity for periodic employment at that 
work; that after the strike which started 
April 7, 1952, at plaintiff's plant, the Union 
did secure the inclusion of a clause identical 
with Section 2 of Article VII above in its 
1952 bargaining agreement with the Griese- 
dieck Western Brewery in Belleville, Illinois, 
and St. Louis; 


(8) That the above conduct of defendants 
and the Union, individually and collectively, 
as against the construction contractors and 
their employees, constituted and was a 
conspiracy in violation of the above Section 
416.010; that if plaintiff had agreed to the 
inclusion of the above Section 2 of Article 
VII into its 1952 bargaining agreement, as 
demanded by the defendants and the Union, 
under the interpretation defendants placed 
thereon and the result defendants intended 
to achieve thereby, plaintiff would have 
become party to an unlawful conspiracy 
and liable to all injured parties for their 
damages, and, under the above Missouri 
statute liable for treble damages and subject 
to criminal prosecution; that no bona fide 
labor dispute existed between plaintiff and 
the Machinists Union on April 7, 1952; 
that prior to that date defendants and the 
Union, both in and out of said bargaining 
negotiations, continued to raise specious and 
feigned points and issues respecting matters 
as to which defendants were actually in 
accord with plaintiff, in order to give the 
false impression to the public that a labor 
dispute existed; 


(9) That on April 7, 1952, solely to com- 
pel plaintiff to join in the above mentioned 
conspiracy with the Machinists Union against 
the above construction contractors and their 
above noted employees, defendants and the 
Union called a strike of Machinists at plain- 
tiffs said plant and placed a picket line 
around said plant; that as a result of said 
strike plaintiff was unable to obtain a suf- 
ficient production force to operate its plant, 
and transportation in and out of plaintiff’s 
plant ceased; 


(10) That the picket line of the Union 
around plaintiff's plant was so placed, main- 
tained, operated, utilized and manipulated 
that it effectively prevented the movement 
of loaded railroad freight cars into and out 
of plaintiff’s premises and plant and effec- 
tively prevented and wholly stopped the 
transportation of raw materials into said 
plant or manufactured products therefrom 
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without physical injury to the pickets and 
thereby effectively stopped the movement 
of cars and the transportation of plaintiff's 
raw material and manufactured products; 
that the necessary delivery of coal to said 
plant was likewise stopped in the same 
manner; that the physical presence and the 
above stated manipulation of said picket 
line made it impossible to transport sup- 
plies and raw materials into said plant and 
to transport plaintiff’s processed materials 
out of plaintiff's said plant and because 
thereof plaintiff was forced to close its said 
plant for 12 days, during which time plain- 
tiff suffered irreparable damages due to 
spoilage of partially processed grains and 
other materials which it could neither proc- 
ess to completion nor transport; that the 
conduct of defendants, individually, col- 
lectively, and as such Union, as directed 
against plaintiff for the purposes above, 
constituted and was a conspiracy at com- 
mon law and was also in violation of said 


above Section 416.010. 


The above findings and conclusions of 
the trial court were supported by substan- 
tial evidence. 


[Method of Picketing] 


It also appeared from the evidence heard 
by the Chancellor: (a) that the picketing 
of plaintiff's plant was unaccompanied by 
violence, other than as hereinafter noted; 
that plaintiff had in its employment building 
trades workers whose Unions were mem- 
bers of the Building and Construction Trades 
Council and plaintiff had collective bargain- 
ing agreements with such Unions covering 
such employees; that during the above con- 
tract negotiations defendants stated that un- 
less plaintiff agreed to the reinsertion in 
the 1952 contract of the above Section 2 of 
Article VII defendants would speciously 
contend the parties were in disagreement 
on other contract provisions and would 
make further demands in other contract 
fields, because defendants were unwilling to 
openly acknowledge that Section 2 of Article 
VII was the only point in issue; 


(b) That on April 9, 1952, the president 
of the plaintiff company met with defendant 
Lloyd Weber, business representative of the 
Union, at which time Mr. Weber stated 
that the reason he wanted Section 2 of 
Article VII in the Union’s 1952 contract 
with plaintiff was that he, Mr. Weber, “had 
us (plaintiff) over the barrel, so to speak, 
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and the pressure was against Anheuser- 
Busch, and that we (plaintiff) were the 
largest employers of Machinsts and we 
(plaintiff) could control the contractors and 
force the contractors to employ Machinists” ; 
that Mr. Weber stated that every other 
phase of the contract was acceptable but 
that Mr. Weber insisted that Section 2 of 
Article VII be also included in the contract: 
that Mr. Weber stated, “It had to be that 
or else”; that Mr. Weber also stated that 
Anheuser-Busch, because it was the largest 
employer of Machinists in the area, could 
put the pressure on the contractors and 
“the rest of the breweries would have to go 
along” and that “the Machinists could get 
the work now being done by the millwrights” ; 


(c) That during the picketing of plaintiff’s 
plant a number of the pickets who were 
around plaintiff’s plant and picketing the 
plant were upon the railroad tracks leading 
into and out of plaintiff's plant; that the 
transportation into and out of the plant 
was stopped “because it endangered their 
lives and limbs”; that the pickets would 
not clear the railroad track so the move- 
ment and transportation in and out of 
plaintiff's plant could be maintained; that 
the railroad motive power units pulling cars 
were moved to within 12 inches of the 
pickets and then stopped; that the pickets 
were moving onto and off of the track 
in a small compact circle but some of the 
pickets were constantly on the track in 
front of the train; that the train was stopped 
and the transportation thereby blocked to 
prevent physical injury to the pickets; that 
other pickets were “bunched rather heavily 
in front of our truck” delivering coal to 
plaintiff's brewery; that the truck ran to 
within 12 inches of the pickets and was pre- 
vented from proceeding further. 


[Substantial Evidence of Conspiracy] 


We think it clearly appears and we rule 
from the above noted substantial evidence 
that: (a) the above conduct of defendants 
and the Union, as directed against the inde- 
pendent construction contractors and their 
Millwright employees, constituted and was 
a conspiracy in violation of the common 
and statutory law of this State; (b) that 
the sole and unlawful purpose of the con- 
certed action of defendants and the Union 
in picketing plaintiff's plant was to effectuate 
the Union’s unlawful conspiracy and to com- 
pel and coerce plaintiff to join said con- 
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spiracy to violate the law by acquiescing 
in the Union’s unlawful demands; (c) that 
the picketing of plaintiff's plant was effected 
by an agreement and combination of the 
members of the Union in restraint of trade 
and that such picketing was and constituted 
a local transportation combination which 
denied and unlawfully prevented the trans- 
portation of products and commodities to 
or from plaintiff’s plant, and the processing 
and manufacturing of products and com- 
modities therein. 


It seems clear to us that in picketing 
plaintiff's plant on April 7, 1952, and there- 
after, defendants did so, not as the result 
of nor as any step in a labor dispute with 
plaintiff. In that picketing defendants took 
their final step in their effort to coerce and 
compel plaintiff to become an active par- 
ticipant in defendants’ conspiracy against 
the independent contractors and their Mill- 
wright Union employees. The instant picket- 
ing by the Union was for an illegal purpose. 


“A combination for the purpose of 
causing a breach of contract has ‘been 
held to be an unlawful conspiracy. A per- 
son who by conspiring with another or 
by collusive agreement with him assists 
him to violate his contract with a third 
person and to obtain the benefit of that 
contract for himself commits an action- 
able wrong.” 


Rosen v. Alside, Mo. Sup., 248 S. W. (2d) 
638, 643. Picketing for an unlawful purpose 
may be enjoined. Fred Wolferman, Inc. v- 
Root, 356 Mo. 976, 204 S. W. (2d) 733, 174 
A. L. R. 585, Kincaid-Webber Motor Co. v. 
Quinn, et al., 362 Mo. 375, 241 S. W. (2d) 
886. 


In Chapter 416 of the Missouri statutes 
respecting “Monopolies, Discriminations and 
Conspiracies,” Section 416.010, ‘“Combina- 
tion in restraint of trade declared a con- 
spiracy” it is provided that: 


“Any person who shall create, enter 
into, become a member of or participate 
in any pool, trust, agreement, combination, 
confederation or understanding with any 
person or persons in restraint of trade or 
competition in the importation, transpor- 
tation, manufacture, purchase or sale of 
any product or commodity in this state, 
or any article or thing bought or sold 
whatsoever, shall be deemed and ad- 
judged guilty of a conspiracy in restraint 
of trade, and shall be punished as pro- 
vided in Sections 416.010 to 416.100, 416.240, 
416.260 to 416.290 and 416.400. (8301).” 
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[Prior Decisions Discussed] 


The above statute has been considered by 
the courts on prior occasions. Rogers v. 
Poteet [1946-1947 Trap Cases { 57,499], 355 
Mo. 986, 199 S. W. (2d) 378, Hobbs v. 
Poteet, 357 Mo. 152, 207 S. W. (2d) 501, 
Empire Storage & Ice Co. v. Giboney, et al. 
[1946-1947 Trape Cases § 57,611], 357 Mo. 
671, 210 S. W. (2d) 55 and Giboney v. Em- 
pire Storage & Ice Co. [1948-1949 TRADE 
Cases J 62,391], 336 U. S. 490, 69 S. Ct. 
685, 93 L. Ed. 834. Other cases could be 
cited. 


In Rogers v. Poteet, supra, union members 
in combination with each other picketed 
a milk processing plant to prevent rural 
milk haulers, who were not union members 
but independent contractors, from transport- 
ing and delivering milk to processing plants. 
We held such concerted action was ‘a con- 
federation in restraint of competition in the 
transportation of fresh fluid milk to all the 
milk processing plants in that area” in vio- 
lation of the statute (now Section 416.010) 
which forbade restraint of competition in 
the transportation of commodities, and af- 
firmed the lower court’s injunction. 


In Empire Storage & Ice Co. v. Giboney, 
et al., supra, union members in combination 
with each other picketed Empire’s plant to 
compel Empire to stop selling ice to non- 
union ice peddlers. Empire was thus threat- 
ened with the alternative of either ceasing 
to do business with some of its customers, 
or, “having its business destroyed through 
a local transportation combination substan- 
tially denying delivery service to or from 
its plant.” In that case we ruled that the 
union used their “local transportation com- 
bination improperly to threaten and to pro- 
duce injury and damage through a boycott 
of plaintiff's business, and incidentally to 
injure the business of citizens who are 
regular customers of its cold storage ware- 
house, by cutting off supplies to and from 
its customers”; that the purpose of the 
picketing violated Section 416.010, quoted 
above; that by the picketing the union was 
“attempting to force plaintiff to become a 
party to such combination”; and we affirmed 
the action of the lower court in enjoining 
the picketing of plaintiff’s plant. 

The Giboney case went on by appeal and, 
in a unanimous opinion, was affirmed by 
the United States Supreme Court on April 
4, 1949. See 336 U. S. 490, 69 S. Ct. 685, 
93 L. Ed. 834 [1948-1949 TrapE Cases 
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7 62,391]. That court upheld the Missouri 
injunction enjoining the picketing. In so 
doing the United States Supreme Court 
affirmed the validity of Section 416.010, 
stating that “Agreements and combinations 
* * * to dictate the terms under which 
transportation will be supplied,” is a well 
recognized trade restraint practice “which 
both state and national legislation can and 
do prohibit”; that “there is nothing in the 
Constitution of the United States which 
precludes a state from adopting and en- 
forcing such policy”; and that the consti- 
tutional guaranties do not “afford labor 
union members a peculiar immunity from 
laws against trade restraint combinations.” 

In the course of its Giboney opinion the 
United States Supreme Court further said: 


“We are without constitutional au- 
thority to modify or upset Missouri’s 
determination that it is in the public 
interest to make combinations of workers 
subject to laws designed to keep the 
channels of trade wholly free and open. 
* * * Thus all of appellants’ activities 
—their powerful transportation combina- 
tion, their patrolling, their formation of 
a picket line warning union men not to 
cross at peril of their union membership, 
their publicizing—constituted a single and 
integrated course of conduct, which was 
in violation of Missouri’s valid law. * * * 
Missouri has by statute regulated trade 
one way. The appellant union members 
have adopted a program to regulate it 
another way. The state has provided for 
enforcement of its statutory rule by im- 
posing civil and criminal sanctions. The 
union has provided for enforcement of its 
rule by sanctions against union members 
who cross picket lines. * * * We hold 
the state’s power to govern in this field ts 
paramount, and that nothing in the con- 
stitutional guaranties of speech or press 
compels a state to apply or not to apply 
its antitrade restraint law to groups of 
workers, businessmen or others.” [Em- 
phasis supplied] 


We think that case rules the questions now 
before us. 


Notwithstanding the above rulings de- 
fendants instantly contend that state courts 
are without jurisdiction in this character 
of case, asserting that under the provisions 
of the National Labor Relations Act and 
the Labor Management Relations Act, 1947, 
the Congress took over all controversies 
with labor by occupying the entire field of 
all possible Union activities. Defendants’ 
reasoning or statements in their brief pur- 
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porting to support such assertion are quite 
unclear and obscure. In any event we do 
not agree with that assertion. The above 
quoted opinion of the United States Su- 
preme Court in the Giboney case was handed 
down nearly two years after the effective 
date of the Labor Management Relations 
Act (Taft-Hartley Act) in June, 1947. 


[NLRB Denied Existence of Labor Dispute] 


As nearly as may be determined from 
their ‘brief defendants’ last stated contention 
seems to be based upon their ipse dixit that 
a labor dispute existed between the plaintiff 
and the Union, and that unfair labor prac- 
tices are here involved. Defendants’ instant 
brief many times asserts the existence of 
a labor dispute between these parties. Upon 
oral argument here the Union’s counsel so 
stated. But upon the substantial evidence 
before him in this case, and under the pro- 
visions of the National Labor Relations Act 
and the Labor Management Relations Act, 
1947, the trial chancellor properly found 
that no labor dispute existed between these 
parties. And too, this identical matter was 
before the National Labor Relations Board 
upon these facts in Case No. 14-CD-27, 
upon the Union’s charge of unfair labor 
practices filed under the Labor Management 
Relations Act on March 24, 1952. In No- 
vember, 1952, and after a full hearing, the 
National Labor Relations Board reviewed 
these facts at length in an opinion filed on 
November 18, 1952, 101 N. L. R. B., p. 346, 
No. 87. The National Labor Relations 
Board there squarely held that upon these 
facts no labor dispute existed between these 
parties and that no unfair labor practices 
were there involved, and the Board, upon 
such ruling, quashed the notice of the 
hearing. 

The cases relied on by the defendants are 
largely cases involving existing labor dis- 
putes and unfair labor practices. We think 
those cases are not in point. 


Defendants rely upon Joseph Garner, et al. 
v, Teamsters etc. Union, Case No. 56, decided 
by the United States Supreme Court on 
December 14, 1953 [346 U. S. 485, 74S. Ct. 
161], Capital Service v. National Labor Rela- 
tions Board, 204 Fed. (2d) 848, International 
Union v. O’Brien, 339 U. S. 454, 70 S. Ct. 
781, 94 L. Ed. 978, Amazon Cotton Mill Co. 
v. Textile Workers Union, 167 Fed. (2) 183, 
California Ass'n of Employers v. Building 
and Construction Trades Council, 178 Fed. 
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(2) 175, Bethlehem Steel Co. v. State Labor 
Board W330l Wet: 9/07) 5674S aiCt1026;% 91 
L. Ed. 1234. 


In Garner v. Teamsters Union, supra, the 
above court, in part, said: 


“The Supreme Court of the Common- 
wealth (Pennsylvania) held, quite correctly, 
we think, that petitioners’ grievance fell 
within the jurisdiction of the National 
Labor Relations Board to prevent unfair 
labor practices.” 


And the court there further stated: 


“The National Labor Management Rela- 
tions Act, as we have pointed out, leaves 
much to the States, though Congress has 
refrained from telling us how much. * * * 
Nor is there any suggestion that peti- 
tioners’ plea of federal jurisdiction and 
pre-emption was frivolous and dilatory, 
or that the federal Board would decline 
to exercise its powers once its jurisdiction 
was invoked.” (Emphasis ours) 


In Capital Service v. National Labor Rela- 
tions Board, supra, a Federal District Court 
had issued an injunction at request of 
National Labor Relations Board in a case 
presenting an unfair labor practice which 
was recognized as such by that Board. It 
was there correctly held that under those 
circumstances, the Federal jurisdiction was 
exclusive under § 160 (a) of the Taft-Hartley 
Act. International Union v. O’Brien, supra, 
ruled only that certain provisions of the 
Michigan labor mediation law were invalid 
under the Commerce Clause of the Federal 
Constitution. In Amazon Cotton Mill Co. v. 
Textile Workers Umon, supra, wherein the 
Union alleged that the employer was guilty 
of an unfair labor practice in refusing to 
bargain, it was held the Taft-Hartley Act 
did not vest the federal District Courts 
with coordinate jurisdiction with the Na- 
tional Labor Relations Board over unfair 
labor practices. In California Ass'n v. Build- 
ing and Construction Trades Council, supra, 
it was held that the National Labor Rela- 
tions Board has jurisdiction where defined 
unfair labor practices are at issue. In 
Bethlehem Steel Co. v. New York Labor Rela- 
tions Board, supra, ruled prior to the effec- 
tive date of the Taft-Hartley Act, it was 
held that the refusal of the National Labor 
Relations Board to recognize foremen’s 
unions as appropriate units for collective 
bargaining did not leave the State authorities 
administering a State labor law free to 
do so. 
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[Jurisdictional Quarrel Not Labor Dispute] 

Clearly the just above cases relied on by 
defendants do not support defendants’ con- 
tention that the State circuit court was 
without jurisdiction in the case now before 
us. In the Garner, Capital Service, Amazon 
Cotton Mill and California Ass'n cases, supra, 
unfair labor practices were squarely in 
issue, and jurisdiction of those cases was in 
the National Labor Relations Board under 
§ 160 (a) of the Labor Management Rela- 
tions Act, 1947. The Bethlehem Steel and 
the International Union cases are not deter- 
minative of or related to the issue now 
before us. But these instant facts were 
before the National Labor Relations Board 
and no unfair labor practices and no labor 
dispute was found to exist. The National 
Labor Relations Board so ruled. A juris- 
dictional quarrel between two rival labor 
unions is not a labor dispute within the 
Norris-LaGuardia Act, the Wagner Act 
or the Taft-Hartley Act. 


In Algoma Plywood & Veneer Company v. 
Wisconsin Employment Relations Board, (de- 
cided March 7, 1949, and subsequent to 
the effective date of the Labor Management 
Relations Act, 1947) the Supreme Court 
of the United States, 336 U.S. 301, 69 S. Ct. 
58, 93 L. Ed. 702, said: 


“Since the enumeration by the Wagner 
Act and the Taft-Hartley Act of unfair 
labor practices over which the National 
Board has exclusive jurisdiction does not 
prevent the States from enforcing their 
own policies in matters not governed by 
the Federal law, such freedom of action 
by a State cannot be lost because the 
National Board has once held an election 
under the Wagner Act. The character of 
activities left to State regulation is not 
changed by the fact of certification.” 


In International Union v. Wisconsin Em- 
ployment Relations Board, 336 U. S. 245, 
69M SY Gta S16NRO3 LS Ed 2651 deeded 
February 28, 1949) the United States Su- 
preme Court considered the authority of 
the Wisconsin State Board to issue a cease 
and desist order. In that case bargaining 
proceedings between the union and the em- 
ployer were deadlocked. To bring pressure 
on the employer, the union in five months 
called 27 union meetings at irregular times 
during working hours without notice, and 
without indication to the employer of how 
long the employees would cease work. The 
employer thus could make no dependable 
production plans or delivery commitments. 
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Under the State Act the Wisconsin Board 
ordered the union to cease and desist such 
practices. The State Supreme Court af- 
firmed. In holding the State Board had 
jurisdiction to make the above order the 
United States Supreme Court, in part, said: 


“Congress has not seen fit in either 
of these Acts (Wagner Act and Taft- 
Hartley Act) to declare either a general 
policy or to state specific rules as to their 
effects on state regulation on various 
phases of labor relations over which the 
several states traditionally have exercised 
control. * * * However, as to coercive 
tactics in labor controversies, we have 
said of the National Labor Relations Act 
what is equally true of the Labor Man- 
agement Act of 1947, that Congress de- 
signedly left open an area for state control 
and that the intention of Congress to 
exclude the States from exercising their 
police power must be clearly manifested. 
* * * We find no basis for denying to 
Wisconsin the power, in governing her 
internal affairs, to regulate a course of 
conduct neither made a right under fed- 
eral law nor a violation of it and which 
has the coercive effect obvious in this 
device.” 


See also, Kincaid-Webber Motor Co. v, Quinn, 
supra, State ex rel, Allai v. Thatch, 361 Mo. 
190, 234 S. W. (2) 1, 9. 


[Union Tactics Restrained Trade] 


The instant facts have presented to us, 
not a labor dispute or an unfair labor prac- 
tice, but activities by and conduct of the 
Union which were coercive tactics restrain- 
ing freedom of trade, an internal affair over 
which this State has “traditionally exercised 
control.” Many years ago, in the enactment 
of what is now Section 416.010, the legis- 
lature declared for Missouri the policy that 
it is in the public interest to keep trade 
channels free and open. In no federal] legis- 
lation do we find any expression of con- 
gressional intention which would prevent 
this state from exercising its traditional 
and inherent police power in that respect. 
The State’s power to govern in this field has 
always been held to be supreme. 

For reasons above appearing, defendants’ 
contention that the state circuit court was 
without jurisdiction to grant the injunction 
must be denied. And upon the facts before 
it, we must rule that the circuit court prop- 
erly issued the instant injunction. Its action 
in so ordering the injunction to issue is 
affirmed. 
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Defendants also contend that the injunc- 
tion order is too broad. This contention is 
based upon defendant’s position taken here 
that a labor dispute existed between these 
parties; that the purpose of the picketing 
by the Union was not unlawful, and that 
the injunction issued in the circuit court 
violated defendants’ rights to freedom of 
speech. Defendants cite Thornhill v. Alabama, 
SOPURSa SS.) OURS kG tar GOnS4u le da 1093) 
We have above ruled that no labor dispute 
existed between these parties and that the 
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and, held in the former case that the Union’s 
entire activities in the picketing “constituted 
a single and integrated course of conduct, 
which was in violation of Missouri’s valid 
law,” and that the constitutional rights to 
freedom of the press and speech does not 
extend “its immunity to speech or writing 
used as an integral part of conduct in vio- 
lation of a valid criminal statute.” Under 
the instant pleadings and the evidence, and 
under the present state of this record, there 
having been no renunciation of any char- 


purpose of the picketing was unlawful and 
was in violation of a criminal statute. 

In the Giboney case, supra, the United 
States Supreme Court discussed the case of 
Thornhill v. Alabama, supra, in this respect, 


acter filed, we see no basis whatever for 
the contention that the injunction order 
should be in anywise modified. The con- 
tention must be denied. 


The judgment appealed from is affirmed. 


[| 67,676] United States v. American Lead Pencil Co., Joseph Dixon Crucible Co., 
Eagle Pencil Co., and Eberhard Faber Pencil Co. 

In the United States District Court for the District of New Jersey. Civil Action No. 
73-54. Filed February 5, 1954. 


Case No. 1184 in the Antitrust Division of the Department of Justice. 
Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Price Fixing—Allocation of Markets or Cus- 
tomers—Exportation Agreements—Secret Exchange of Notices of Proposed Changes in 
Prices or Sales Terms.—Four lead pencil manufacturers consent to the entry of a decree 
prohibiting them from contracting among themselves or with any other manufacturer 
in the United States, or through any trade association of pencil manufacturers to fix 
prices, discounts, or other terms for the sale of pencils. They are further enjoined from 
agreeing to allocate markets, orders, or customers for the manufacture or distribution 
of pencils and from agreeing to refrain from exporting or importing pencils from or into 
the United States. The communication to any other manufacturer or trade association of 
information regarding intended changes in prices or sales terms before the proposed 
changes are generally announced to the trade is also forbidden. 

See Combinations and Conspiracies, Vol. 1, § 2005.468, 2005.718, 2011.181, 2011.218; 
Department of Justice Enforcement and Procedure, Vol. 2, J 8281.600, 8281.800, 8421. 

Consent Decree—Practices Enjoined—Price Fixing—Collusive Bidding—Interests in 
Foreign Corporation—A consent decree orders four lead pencil manufacturers to refrain 
from (1) fixing prices or sales terms upon which any dealer may sell pencils in the 
United States to a third party; (2) fixing prices or conditions of any dealer’s bid which 
may be submitted in response to an invitation for a bid to supply pencils in the United 
States; (3) appointing any dealer an agent of any defendant for the submission of invited 
bids for pencils; (4) refusing to sell pencils on customary trade terms to any dealer 
because he has submitted his own bid in competition with a defendant’s bid, provided that 
the dealer is a regular wholesaler or retailer of the defendant’s pencils. Under an addi- 
tional provision of the decree, two defendants are enjoined from renewing a previously 
dissolved joint interest in a foreign corporation. 

See Combinations and Conspiracies, Vol. 1, § 2005.055, 2005.785, 2011.065; Department 
of Justice Enforcement and Procedure, Vol. 2, { 8281.100, 8281.200, 8281.600. 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Worth Rowley, 
and Richard B. O’Donnell, Special Assistants to the Attorney General; William D. 
Kilgore, Jr., John S. James, Harry N. Burgess, Alfred Karsted, Mary G. Jones, and 


Stanley Blecher, Attorneys. 
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For the defendants: Cleary, Gottlieb, Friendly & Hamilton, by R. C. Barnard, for 
American Lead Pencil Co.; Carey, Schenck & Jardine, by Robert Carey, for Joseph Dixon 
Crucible Co.; Donovan, Leisure, Newton & Irvine, by Ralstone R. Irvine, for Eagle 
Pencil Co.; and Crawford & Reed, by John Howley, for Eberhard Faber Pencil Co. 


Final Judgment 


SmitH, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on January 26, 
1954, and each of the defendants having ap- 
peared herein, and the plaintiff and the said 
defendants by their respective attorneys 
having severally consented to the making 
and entry of this Final Judgment without 
trial or adjudication of any issue of fact or 
law herein and without admission by any 
party in respect of any such issue, and the 
Court having considered the matter and 
being duly advised 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and 
upon the consent as aforesaid of all the 
parties hereto 


It is hereby ordered, adjudged and de- 
creed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of all the parties hereto. 
The complaint states a cause of action 
against the defendants and each of them 
under Section 1 of the Act of Congress 
of July 2, 1890 entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies”, as amended, com- 
monly known as the Sherman Act. 


II 
[Definitions] 
As used in this Final Judgment: 


(a) “Lead pencils’ 
lead pencils; 


means wood-cased 


(b) “Person” means any individual, part- 
nership, firm, corporation, association or 
other business or legal entity; 


(c) “Manufacturer” means a person as 
herein defined engaged in the manufacture 
and sale of lead pencils; 


(d) “Dealer” means any person other 
than a manufacturer regularly engaged in 
the wholesale or retail sale or distribution 
of lead pencils; 
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(e) “United States” names the continental 
United States, its territories and possessions. 


WO) 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to a defendant shall apply to 
such defendant, its officers, agents, servants, 
employees and attorneys, and to those per- 
sons in active concert or participation with 
any defendant who receive actual notice of 
this Final Judgment by personal service or 
otherwise. 


1V 
[Practices Enjoined] 


The defendants and each of them, are 
jointly and severally enjoined and restrained 
from entering into, adhering to, maintaining 
or furthering, or claiming any rights under, 
any contract, combination, agreement, under- 
standing or arrangement among themselves 
or with any other manufacturer in the 
United States, or with or through any trade 
association or other central agency of manu- 
facturers of lead pencils, directly or in- 
directly, to: 


(a) Fix, determine, establish, maintain 
or adhere to prices, discounts or other 
terms or conditions for the sale of lead 
pencils to any person; or 


(b) Allocate, pro-rate or divide markets, 
fields, contracts, orders or customers for 
the manufacture, distribution or sale of 
lead pencils; or 


(c) Refrain from exporting or importing 
lead pencils from or into the United States. 


Vv 
[Dissemination of Price Information] 


The defendants are jointly and severally 
enjoined and restrained from directly or 
indirectly circulating, exchanging or com- 
municating to or with any other manu- 
facturer or to or through any trade 
association or central organization of manu- 
facturers, any information regarding the 
price or prices, terms or conditions, or in- 
tended or proposed changes in price or 
prices, terms or conditions, for the sale in 
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the United States of lead pencils prior to 
the time that such price or prices, terms or 
conditions or changes in such price or 
prices, terms or conditions are published 
and generally announced to the trade. 


VI 
[General Prohibitions—M odification] 


(A) The defendants are jointly and sever- 
ally enjoined and restrained from, directly 
and indirectly: 

(1) Fixing, determining or controlling in 
any manner the price or prices, terms or 
conditions upon which any dealer may sell 
lead pencils in the United States to third 
persons; 

(2) Fixing, determining or controlling 
in any manner the price or prices, terms or 
conditions of any bid which may be sub- 
mitted by any dealer, in response to any 
invitation for bids to supply lead pencils 
in the United States; 

(3) Appointing or designating any dealer 
as an agent of or for any such defendant 
for the submission of any bid in response to 
any invitation for bids to supply lead 
pencils in the United States; 

(4) Refusing to sell lead pencils upon 
normal and customary trade terms and 
conditions to any dealer because such 
dealer, in competition with a bid submitted 
by such defendant, has submitted its own 
bid on the same invitation to bid and has 
been awarded a contract for the sale of lead 
pencils, provided that such dealer is regu- 
larly engaged in the wholesale or retail sale or 
distribution of lead pencils of such defendant. 

(B) Upon the expiration of three (3) 
years after the date of the entry of this 
Final Judgment the defendants, or any of 
them, may apply to this Court to be relieved 
from the prohibitions contained in subsec- 
tions (A) (3) and (4) of this Section VI 
and may be so relieved upon a showing 
made to the satisfaction of this Court that 
the prohibitions therein contained work an 
undue burden or hardship upon such de- 
fendant or defendants. 


VII 
[Dissolution of Interests in Foreign 
Corporation] 

Defendants Eagle Pencil Company, and 
American Lead Pencil Company, having 
submitted to this court due proof of the 
dissolution of the joint interests heretofore 
held by them in Reber, S. A., a Mexican 
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corporation, such dissolution of said joint 
interests is hereby made of record and said 
defendants Eagle Pencil Company, and 
American Lead Pencil Company are jointly 
and severally enjoined and restrained from 
renewing said joint interest in said corporation. 


VIII 
[Rights Under Other Acts Preserved] 


(a) Nothing contained in this Final Jude- 
ment shall be construed as denying to any 
defendant any rights which such defendant 
may have under the Act of Congress of 
August 17, 1937, commonly known as the 
Miller-Tydings Act, or under the Act of 
Congress of July 14, 1952, commonly known 
as the McGuire Act; 

(b) Without in any manner adjudicating, 
determining or passing upon the legality or 
illegality of any of the acts or practices of 
the Pencil Industry Export Association and 
without, in any manner imputing any legality 
or illegality to any of the acts or practices 
of said Export Association, nothing con- 
tained in this Final Judgment shall be 
construed as denying to the defendants or 
any of them, any rights which they may 
have under the Act of Congress of April 
10, 1918, commonly known as the Webb- 
Pomerene Act. 

IX 
[Inspection and Compliance] 

For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made 
to its principal office, be permitted, (a) 
access during the office hours of said de- 
fendant to all books, ledgers, accounts, 
correspondence, memoranda, and other records 
and documents in the possession or under 
the control of said defendant relating to any 
matters contained in this Final Judgment, 
and (b) subject to the reasonable con- 
venience of said defendant and without 
restraint or interference from it to inter- 
view officers or employees of said defendant, 
who may have counsel present, regarding 
any such matters, and (c) upon such re- 
quest the said defendant shall submit such 
reports in writing to the Department of 
Justice with respect to matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of this 
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U.S. v. Procter & Gamble Co. 


Final Judgment. No information obtained 
by the means provided in this Section 1X 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department except in the course of 
legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


x 
[Effective Date] 


XI 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification of any of 
the provisions thereof, and for the purpose 
of the enforcement of compliance therewith 
and the punishment of violations thereof. 


This Final Judgment shall become ef- 
fective ninety (90) days after the date of 
its entry. 


[| 67,677] United States v. The Procter & Gamble Co., Colgate-Palmolive-Peet Co., 
Lever Bros. Co., and The Association of American Soap and Glycerine Producers, Inc. 

In the United States District Court for the District of New Jersey. Civil Action 
No. 1196-52. Filed January 14, 1954. 

Case No. 1150 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

United States Equity Suits—Motions for Return or Suppression of Documents— 
Proper Use of Subpoena Duces Tecum.—Defendants’ motions in a civil action to have 
certain documents returned or to have them suppressed on the ground that because of 
an “abuse of process” of the Department of Justice the documents have been so tainted 
that the only remedy is the prohibition of their use by the government against the 
defendants are denied. The documents were obtained by means of a subpoena duces 
tecum, which is properly used when the Department of Justice invokes it for the purpose 
of obtaining documents to be presented to a grand jury investigating possible violations 
of the law. Defendants have not cited any authority for their contention that it is 
wrongful to use a subpoena duces tecum in a criminal proceeding solely for the purpose 
of obtaining evidence for use in a subsequent civil action. 

See Department of Justice Enforcement and Procedure, Vol. 2,  8225.590. 

United States Equity Suits—Motions for Return or Suppression of Documents— 
Use of Criminal Proceeding To Obtain Information.—Defendants’ contention in a civil 
proceeding that the government instituted a criminal proceeding only as a means of 
gaining information to be used in the civil proceeding, that such use of the subpoena 
power is illegal, and that, therefore,*the documents sought cannot be used in the present 
action is overruled. 

See Department of Justice Enforcement and Procedure, Vol. 2, § 8225.590. 

For the plaintiff: Walker Smith, Department of Justice, Washington, D. C. 

For the defendants: Bailey, Schenck & Bennett, Newark, N. J., for Lever Bros. Co.; 
O’Mara, Schumann, Davis & Lynch, Jersey City, N. J., for Colgate-Palmolive-Peet Co.; 
McCarter, English & Studer, Newark, N. J., for Association of American Soap and Glycer- 
ine Producers, Inc.; Toner, Crowley, Woelper & Vanderbilt, Newark, N. J., for Procter & 
Gamble Co. 

For the prior opinion of the U. S. District Court, District of New Jersey, see 1953 
Trade Cases { 67,497. 

[Motions for Return or Suppression of 

Documents] 
MopareLii, District Judge [Jn full text]: 
This is a suit under Section 4 of the Sher- 
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man Antitrust Act (15 U.S. C. A, §4), 
which Act has been called “A Charter of 
Freedom” by Chief Justice Hughes who 
wrote the unanimous opinion in Appalachian 
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Coals, Inc. v..U. S., 288 U. S. 344, 360, which 
charter was requited because of the national- 
ization of business in the United States. 
The defendant Procter & Gamble Company 


(hereinafter called Procter) has filed two~- 


motions: the first one entitled “Motion for 
return of copies and other writings,” and 
the second one “Motion to suppress certain 
documents.” The motions were submitted 
upon briefs and affidavits of Procter and 
the plaintiff, oral argument having been 
waived by counsel for both parties. 


[No Persuasive Authority for Motions] 


The defendant does not move under any 
rules of the Federal Rules of Civil. Pro- 
cedure, nor does it cite any persuasive au- 
thority for these unique motions. The 
identical documents covered by these mo- 
tions are the same as those which were 
submitted by Procter, pursuant to a sub- 
poena duces tecum, to a grand jury sitting 
in this District in 1951 and 1952, and again 
the subject matter of an order entered by 
this court in this case on May 27, 1953, on 
plaintiff's motion under Rule 34 of the Fed- 
eral Rules of Civil Procedure. United States 
v. Procter & Gamble Co., e¢ al. [1953 TRavE 
Cases { 67,497], 14 F. R. D. 230. The 
movant seeks to eliminate from the case the 
documents which fwice have been ordered 
produced by two District Court Judges. 


[Abuse of Process by Department of 
Justice Alleged] 


Movant argués that an “abuse of process” 
by the Department of Justice has so tainted 
the documents that the “only effective remedy 
for such abuse is to prohibit use by plaintiff 
against Procter for any purpose in this 
case of any of the documents and papers 
referred to in the motion.” But what was 
the abuse of process? The process used by 
plaintiff was a subpoena duces tecum, which 
is properly used when the Department of 
Justice, charged by law with the duty of 
enforcing the antitrust laws, invokes it for 
the purpose of obtaining documents to be 
presented to a grand jury investigating pos- 
sible violations of the law. The Depart- 
ment never saw any of the documents until 
Procter complied with a subpoena. duces 
tecum issued at the outset of the criminal 
investigation; and the documents upon which 
the motions are based are the same docu- 
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ments that will be used’ by.'the. plaintiff in 
the current civil action. if the motions. are 


denied... But even assuming .arguendo that 


it is wrongful to issue a subpoena duces tecuin 
solely forthe purpose of obtaining evidence 
for use in a subsequent civil suit, Procter 
has not cited any authority in support 
therefor. The Fourth and Fifth Amend- 
ments to the Constitution are not pertinent 
to the motions herein. 


[Use of Criminal Proceeding to Obtain 
Information Charged] 


In essence, Procter’s argument is that 
evidence obtained by wrongful conduct should 
be excluded from a case. Assuming that 
such a general proposition is the law, in 
what way was plaintiff's conduct wrongful? 
Defendant asserts that the subpoena duces 
tecum was issued in bad faith in that plain- 
tiff never really sought an indictment, but, 
that lacking the subpoena power, it used 
the criminal investigation as a pretense for 
obtaining documents upon which to base a 
civil case. The assertion has not been sub- 
stantiated and is referred to in this opinion 
not because proof thereof would persuade 
the court to order the documents suppressed 
as evidence. Recently, however, a large 
segment of the Bar has complained that 
the Department of Justice has misused the 
grand jury in order to subpoena documents 
under color of criminal investigation, not 
looking toward the indictment, but seeking 
information upon which to base a civil 
action. If such conduct could be proved, 
the proper remedy is not the granting of 
this type of motion, which would probably 
result in an insurmountable obstacle to any 
civil action, but by a direct attack at the 
outset of the. criminal investigation. In- 
direct deterrence does not outweigh en- 
forcement of the antitrust laws. If the 
court were to grant these motions, would it 
not, in effect, forever bar a civil action? 
And would not the principle of law be that 
where documents are produced by a party 
pursuant to a subpoena duces tecum for con- 
sideration by a grand jury and thereafter 
the documents returned, no indictment hav- 
ing been found, as was the case here, and 
subsequently a civil action is commenced by 
the United States against the same party 
and the same documents are produced pur- 
suant to Rule 34, that nevertheless the 
United. States: must deliver to that party 
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its “work product” based on the documents 
and all evidence therefrom must be sup- 
pressed. There is no authority or precedent 
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for such a proposition, nor does this court 
believe that should be the law. 
Motions denied. 


—S_—————— 


[| 67,678] Genera] Instrument Corp. v. Standard Coil Products Co., Inc., Glen E. 
Swanson, James O. Burke, Robert E. Peterson, and Arthur Richenthal. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 86-354. Filed January 13, 1954. 


Sherman Antitrust Act 


Electronic Devices—Treble Damage Suits—Service of Process on Corporate Agent.— 
The motion of the defendant, an Illinois corporation, to dismiss a complaint, which charged 
unfair competition and sought treble damages under the Sherman Act for antitrust vio- 
lations, on the grounds that it was not subject to the service of process in New York is 
denied. The evidence disclosed that the defendant maintained a business office in New 
York through which one-third of its annual sales for one year were made, that defendant’s 
name was listed in the New York telephone directory, and that one of the individual 
defendants, who was an officer, director, and the general counsel of the corporate defend- 


ant, maintained a New York office. 


The individual defendant, on whom process was 


served in New York as an agent of the company, had often performed services for the 
company, such as preparing statements for the Securities and Exchange Commission, 


arranging for the listing of company stock on 
ing for an offering of corporate securities wi 


the New York Stock Exchange, and arrang- 
th various New York banks and investment 


firms. On the basis of these facts, the Illinois corporate defendant was subject to juris- 


diction in New York by the service of process on its agent. This was particularly so since 


the suit itself arose out of New York activities. 


See Private Enforcement and Procedure, Vol. 2, J 9008.350. 
For the plaintiff: Louis Scadron, New York, N. Y. 


For the defendant: Arthur Richenthal, by Arthur Richenthal, Irving M. Moss, and 
Stanley Geller, all of New York, N. Y., for Standard Coil Products Co. 


[Illinois Defendant Served in New York] 


Gopparp, District Judge [Jn full text): 
Motion to dismiss the complaint as against 
the defendant, Standard Coil Products Co., 
Inc., on the ground that said defendant is 
an Illinois corporation and not subject to 
the service of process in the Southern Dis- 
trict of New York. Contingent upon the 
granting of this motion, the individual de- 
fendant, Arthur Richenthal, moves to dis- 
~miss the complaint as against him for lack 
of an indispensable party, Standard Coil. 

The action was instituted on July 28, 1953, 
by personal service on Richenthal, individu- 
ally, and as Secretary and director of Stand- 
ard Coil, at 60 Wall Street, New York, N.Y. 


[Sherman Act] 


The complaint charges defendant, Stand- 
ard Coil, and four individual defendants, 
directors of Standard Coil, with unfair 
competition and violation of the Sherman 
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Antitrust Act. It charges specifically that 
the defendants cancelled an agreement of 
exchange negotiated early in 1952 with the 
plaintiff, after they procured through the 
agreement access to plaintiff’s plants and a 
list of its key personnel, and that subse- 
quently the defendants induced some of 
plaintiff's personnel to violate their employ- 
ment relationship with plaintiff and to enter 
the employ of Standard Coil and disclose 
to it confidential knowledge obtained from 
plaintiff. It also charges that defendants 
preyed on plaintiff's customers to induce 
them to cancel orders placed with the 
plaintiff. 


[Competitors] 


Plaintiff and defendant, Standard Coil, 
are competitors in the production and sale 
of electronic devices for the radio and tele- 
vision industry. Plaintiff is a New Jersey 
corporation. Defendant, Standard Coil, is 
an Illinois corporation with its principal 
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place of business in Chicago, and it is not 
licensed to do business in New York. 


Approximately one-third of the net sales 
of about $40,000,000 of Standard Coil in 
1952 were made to customers in New York, 
through its local sales representative. This 
representative, located at 420 Lexington 
Avenue, New York, N. Y., solicits orders 
for Standard Coil, which orders are con- 
firmed in Chicago and shipped from plants 
out of New York to the customers. Payment 
therefor is made to Chicago. The rep- 
resentative pays the expenses of his office. 
Standard Coil is listed in the New York 
telephone directory with a telephone num- 
ber and address at 420 Lexington Avenue. 


[Out of State Office Maintained] 


Richenthal is the Secretary and a director 
of Standard Coil, and is their general coun- 
sel. He is a resident of New York and has 
law offices at 60 Wall Street. Acting for 
the corporation, he has frequently performed 
services for it in New York, pertaining 
chiefly to its financial transactions. He has 
from time to time prepared and executed, 
within New York, registration statements 
for filing with the Securities Exchange 
Commission. He negotiated and executed 
arrangements for the listing of Standard 
Coil’s capital stock on the New York Stock 
Exchange. In December, 1952, he made 
arrangements with various banks and under- 
writing firms in New York for an offering 
of stocks and debentures of the corporation. 
He executed an underwriting agreement for 
this offering with F. Eberstadt & Co. of 
New York and closed the transaction by 
delivery of the shares sold. The prospectus, 
issued in connection therewith, states that 
the Public National Bank and Trust Com- 
pany of New York is to be the Trustee 
under the indenture; that principal and 
interest on the debentures will be payable 
“at the office or agency of the Company 
[Standard Coil] in the Borough of Man- 
hattan, The City of New York”; that the 
company has maintained a bank account 
with the Trustee, and that the Trustee is 
the transfer agent for the company’s com- 
mon stock; that the Bank of Manhattan 
Company of New York is registrar of its 
common stock; and that the legality of the 
common stock and debentures offered by 
the prospectus would be passed upon by 
Richenthal at his New York office. Divi- 
dends of Standard Coil are paid in New 
York City through the banks named above. 
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The negotiations for the agreement of 
exchange, extending over six weeks, were 
conducted in New York between Richen- 
thal, acting for Standard Coil, and the plain- 
tiff. The agreement was executed in New 
York, provided that New York law was to 
govern, and the letter of cancellation sent 
by Standard Coil to the plaintiff was mailed 
from Richenthal’s New York office, and 
signed by him as Secretary of Standard 
Coil. 

The overt acts charged in the complaint, 
and alleged to have arisen out of the agree- 
ment and its termination, are said to have 
been committed in New York under Richen- 
thal’s direction. 


It thus appears that Richenthal, Standard 
Coil’s officer and director, has performed 
frequent and valuable services for Standard 
Coil in New York. 


[Illinois Defendant Subject to New York 
Process| 


Insofar as the action is one for unfair 
competition, based on diversity of citizen- 
ship, the validity of the service of process 
is to be determined by New York law. 
Bomse v. Nardis Sportswear, 165 F, (2nd) 
33, 2. Cir., 1948. Under the New York de- 
cisions, where a foreign corporation has no 
office in New York and has not qualified 
to do business here, service on a soliciting 
agent who maintains his own office in New 
York is invalid. Lillibridge, Inc. v. Johnson 
Bronze Co., 247 N. Y. 548; Peunrich & Co. 
v. Jumata Hosiery Mills, Inc., 247 N. Y. 592. 
However, it has been settled that the de- 
termination of whether a foreign corpo- 
ration is doing business within a state, so 
as to subject itself to the jurisdiction there- 
of, depends on the facts of the case. There 
is no precise test of the nature or extent 
of the business to be done. All that is 
requisite is that enough be done to enable 
the courts to say that the corporation is 
here. Tauza v. Susquehanna Coal Co., 220 
N. Y. 259, 268; Cochran Bor & Mfg. Co. v. 
Monroe Binder B. Co., 197 App. Div. 221, 
223, affirmed 232 N. Y. 503. 


Although mere soliciation of business by 
a corporation within New York may be 
insufficient to subject it to the jurisdiction 
of the state courts, nevertheless solicitation 
plus some additional activities there are 
sufficient to render the corporation amen- 
able to suit in New York. Elish v. St. Louis 
Southwestern Ry. Co., 305 N. Y. 267, 269, 
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U.S. v. Holophane Co., Inc. 


citing International Shoe Co. v. Washington, 
326 U. S. 310. The New York courts have 
held that residence within the state of a 
corporate officer for his own convenience 
is not enough. Hulick v. Petroleum Corpo- 
ration of America, 198 App. Div. 359. Corpo- 
rate presence within the state imports the 
use of corporate power by corporate repre- 
sentatives, Gaboury v. Central Vermont Ry, 
Co., 250 N. Y. 233, 237, and, in this con- 
nection, financial transactions, payment of 
dividends and transfer of stock, have been 
found to be important, in connection with 
other factors. Pomeroy v. Hocking Valley 
R,-Coi, 218.N.. ¥2.530,,.536. 


On the facts in this case, it is evident 
that Richenthal has been acting for the 
corporation in New York to such an extent 
that the corporation becomes present here 
and, under the New York decisions, has 
subjected itself to jurisdiction here. It is 
particularly so when it is noted that the 
suit arises out of those activities. cf. Bomge 
v. Nardis Sportswear, supra. 


[Process Under Sherman Act] 


Insofar as the action is regarded as a 
suit under the Sherman Act, Title 15°ULS. 
C. A. §22 provides that process may be 
served on a corporation “in the district of 
which it is an inhabitant, or wherever it 
may be found.” A foreign corporation is 
found in a jurisdiction, within the meaning 
of the statute, when it is “present in the 
district by its officers and agents carrying 
on the business of the corporation.” Peo- 
ple’s Tobacco Co. v. American Tobacco Co., 
246 U. S. 79, 84. It follows from what I 
have found above, that service on the cor- 
poration was valid under Section 22. 


[Service of Process Valid] 


I hold that the service of process on 
Standard Coil Products Co., Inc. was valid. 
It therefore becomes unnecessary to decide 
the motion of the individual defendant, 
Richenthal. 


Settle order on notice. 


a 


[167,679] United States v. Holophane Co., Inc. 


In the United States District Court for the Southern District of Ohio, Eastern Divi- 
sion. Civil Action No. 2659. Filed February 8, 1954. As amended pursuant to stipulation 


filed February 9, 1955. 


Case No. 995 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Prismatic Glassware and Illuminating Appliances—Judgment and Decree—Restraint 
of Trade—Unlawful Agreements.—Defendant, a manufacturer of prismatic glassware and 


illuminating appliances containing 


such glassware, by a final judgment and decree was 


adjudged to have engaged in an unlawful combination and conspiracy in restraint of trade 

with its English and French co-conspirators. Unlawful agreements among the conspirators 

were cancelled, and the defendant was restrained from the further performance of such 

contracts and from continuing, reviving, or renewing any of the listed illegal agreements. 
See Department of Justice Enforcement and Procedure, Vol. 2,  8233.625. 


Prismatic Glassware and Illuminating Appliances—Judgment and Decree—Illegal 
Foreign Contracts—Market and Territory Allocation—Defendant, a manufacturer of 
glassware and illuminating appliances containing such glassware, was enjoined by a final 
decree from adopting any agreement with its English and French co-conspirators, their 


agents or assigns, to allocate territories or ma 


rkets for the production, distribution, or sale 


of their products, to refrain from competing in any territory, or to use any means 10 
restrain the importation into, or exportation from, the United States of their products. 

See Combinations and Conspiracies, Vol. 1, { 2005.055, 2005.718, 2011.262; Department 
of Justice Enforcement and Procedure, Vol. 2, J 8233.650. 


Prismatic Glassware and Illuminating Appliances—Judgment and Decree—Licenses, 


Patents, and Trade-marks—Agency Relationships with Foreign Co-conspirators—Notifi- 
cations of Provisions of Decree.—Defendant, a manufacturer of prismatic glassware and 
illuminating appliances containing such glassware, was restrained by a final decree from 
(1) granting or receiving any license or other rights under any foreign patent except on a 
non-exclusive basis; (2) agrecing to exchange patents, trade-marks, technical or com- 
mercial information with its foreign co-conspirators; (3) agreeing to refrain from seeking 
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patent or trade-mark protection in any country; (4) granting or receiving certain informa- 
tion or rights except upon certain conditions; and (5) entering into certain agency and 
distributor relationships with its foreign co-conspirators. Additional provisions required 
the defendant to cancel certain restrictive “contracts and to notify its customers, dis- 
tributors, and foreign co-conspirators of the requirements imposed by the decree. 


’ See Combinations and Conspiracies, Vol. 1, { 2013.275; Department of Justice’ Enforce- 
ment and Procedure, Vol. 2,  8233.775. 


Prismatic Glassware and Illuminating Appliances—Judgment and Decree—Pro- 
motion of Export Sales.—Defendant, a manufacturer of prismatic glassware and illuminating 
devices containing such glassware, was ordered by a final decree to promote its business in 
foreign countries by circularizing foreign distributors and by the use of advertising in foreign 


journals. 


See Department of Justice Enforcement and Procedure, Vol. 2, [ 8233.775. 


For the plaintiff: Robert B. Hummel, Antitrust Division, 


Cleveland, Ohio. 


For the defendant: 
Cassel, Miami Beach, Florida. 


Judgment and Decree 
UnbERWoop, Chief District Judge [In full 
text]: Pursuant to the findings of fact and 
conclusions of law filed herein, it is hereby 

ordered, adjudged and decreed: 


Ib 
[Sherman Act] 

This Court has jurisdiction of the subject 
matter hereof and of defendant, and the 
complaint states a cause of action against 
defendant under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” as 
amended, commonly known as the Sherman 
INCE. 

II. 
[Definitions] 

As used in this judgment: 

A. “Prismatic glassware’ means glass 
products generally in the form of lenses, 
refractors or reflectors, bearing configura- 
tions or prisms in the form of lines or 
circles or both, which are designed to con- 
trol the distribution and direction of artifi- 
cial light. 

B. “Illuminating appliances containing 
prismatic glassware’ means lighting fixtures 
employing prismatic glassware to control 
the distribution and direction of artificial 
light, commonly used in institutional, com- 
mercial and industrial structures and in 
street and traffic lighting. 

C. “Said products” means prismatic glass- 
ware and illuminating appliances containing 
prismatic glassware, or either of them. 
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D. “Defendant” means The Holophane 
Company, Inc., a corporation organized and 
existing under the laws of the State of 
Delaware, and maintaining offices in New 
York, New York, and a factory in Newark, 
Ohio. 


E. “Limited” means Holophane Limited, 
a joint stock company organized and ex- 
isting under the laws of the United King- 
dom, with offices and principal place of 
business in London, England. 

F, “Francaise” means La Societe Anonyme 
Francaise Holophane, a corporation organ- 
ized and existing under the laws of France, 
with offices and principal place of business 
in Paris, France. 

G. “Person” means an individual, part- 
nership, firm, association, corporation, or 
other business or legal entity. 

H. “The territory of the defendant’ 
means the continents of North and South 
America, the islands adjacent thereto, the 
Philippine Islands and Japan. 

I. “The territory of Limited and Fran- 
caise’”’ means all areas of the world other 
than those set forth above as the territory 
of the defendant. 

IML. 
[Applicability of Judgment] 

The provisions of this judgment applicable 
to defendant shall apply to the defendant, 
its officers, agents, servants, employees, at- 
torneys, subsidiaries, sticcessors and as- 
signs and all other persons acting under, 
through or for the defendant who receive 
actual notice of this judgment by personal 
service or Otherwise. 
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TWA 

[Conspiracy in Restraint of Trade] 
Defendant has violated Section 1 of the 
Act of Congress of July 2, 1890, 15 U. SaCe 
Section 1. Said violation has consisted of 
defendant and its co-conspirators, Limited 
and Francaise, engaging in an unlawful 
combination and conspiracy, and being par- 
ties to unlawful contracts, agreements, and 
understandings, in restraint of trade and 
commerce in prismatic glassware and il- 
luminating appliances containing prismatic 
glassware among the several states of the 

United States and with foreign nations. 


We 
[Agreements Declared Illegal] 

Each of the following agreements is 
hereby declared and adjudged to be illegal 
and in violation of Section 1 of the Sherman 
Act, and is hereby declared to be cancelled; 
and the defendant is hereby enjoined and 
restrained from further performance or en- 
forcement of any of the provisions of said 
agreements and any agreements amendatory 
thereof or supplemental thereto: 

(a) Agreement dated September 15, 1925, 
between Holophane Limited and The Holo- 
phane Glass Company, Inc., and Holophane 
Illuminating Company, Inc., commonly re- 
ferred to as the “Trading Agreement”; 

(b) Agreement dated as of September 15, 
1923, between Holophane Glass Company, 
Inc., and La Societe Anonyme Francaise 
Holophane, commonly referred to as the 
“Trading Agreement”; 

(c) Agreement dated February 1, 1944, 
between the defendant and MHolophane 
Limited, which modified the “Trading Agree- 
ment” referred to in (a) above; 

(d) Agreement dated June 11, 1945, be- 
tween the defendant and Holophane Limited 
entitled “Intercompany Buying Agreement.” 


Vi. 
[Injunction as to Illegal Agreements] 


Defendant is hereby enjoined and re- 
strained from entering into, performing, en- 
forcing, adopting, adhering to, maintaining 
or furthering, directly or indirectly, or 
claiming any rights under any contract, 
agreement, arrangement, understanding, plan 
or program for the purpose of or with the 
effect of continuing, reviving, or renewing 
any of the agreements listed in Section V of 
this Judgment. 
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Wilde 
[Illegal Foreign Agreements Prohbited| 


Defendant is hereby enjoined and re- 
strained from entering into, performing, 
adopting, adhering to, maintaining, or fur- 
thering directly or indirectly, or claiming 
any rights under any combination, con- 
spiracy, contract, agreement, arrangement, 
understanding, or concerted plan of action 
with “Limited” or “Francaise” or any officer, 
director, employee, agent, sales representa- 
tive, distributor, subsidiary, successor or 
assigns of said “Limited” or “Francaise” or 
any person, firm, or corporation acting di- 
rectly or indirectly for or on behalf of said 
“Limited” or “Francaise”: 

(a) To allocate or divide territories or 
markets for the production, sale or distribu- 
tion of said products; 

(b) To refrain from competing or to 
leave any person free from competition in 
any territory or market in the production, 
sale, or distribution of said products; 

(c) To take any steps or to use any 
means designed to hinder, limit, restrain or 
prevent the importation into or exportation 
from the United States of said products. 


WARM: ‘ 
[Patents, Licenses, and Trade-Marks] 


Defendant is hereby enjoined and re- 
strained from: 


A. Granting or receiving any license, im- 
munity or other rights under any foreign 
patent or patents except upon a non-exclusive 
basis; 

B. Agreeing to exchange patents, trade- 
marks, trade-names, technological informa- 
tion or know-how, or commercial information 
in any country with Limited or Francaise; 


C. Agreeing to refrain from seeking patent, 
trade-mark or trade-name protection in any 
country; 


D. Granting or receiving any technological 
information or know-how to or from any 
foreign person except upon a non-exclusive 
basis; 

E. Granting any person rights under 
trade-marks or trade-names in any foreign 
country where the purpose or effect of such 
grant is to interfere with the exportation 
from the United States to such foreign 
country of goods manufactured by the de- 
fendant. 
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F. Receiving from any person rights 
under trade-marks or trade-names in any 
country where the purpose or effect of such 
receipt is to interfere with the importation 
into such country of goods manufactured by 
the grantor of such rights. 


IX. 


[Restriction of Competition Through Arrange- 
ments with Foreign Companies] 

Defendant is hereby enjoined and re- 
strained from: 

A. Referring any order or inquiry or re- 
quest for literature relating to said products 
to “Limited” or “Francaise” or any sub- 
sidiary, agent, sales representative or dis- 
tributor thereof; 

B. Selling or offering to purchase said 
products from “Limited” or “Francaise” at 
preferential prices, discounts, or terms and 
conditions of sale where the purpose and 
effect of such action is to restrict competi- 
tion in any territory or market in the pro- 
duction, sale, or distribution of such products; 

C. Offering or paying to, or receiving or 
accepting from “Limited” or “Francaise” 
any commission, rebate, penalty, or other 
payment in connection with the sale or 
other distribution of said products to any 
other person in any territory or market 
where the purpose and effect of such action 
is to restrict competition in any territory 
or market in the production, sale or dis- 
tribution of such products; 

D. Utilizing “Limited” or “Francaise” or 
any person who is a distributor or agent of 
either as a distributor in any foreign country; 

E. Acting as a distributor or agent of 
“Limited” or “Francaise” in any country; 

F. Refusing to sell said products to any 
person at prices and on terms and condition 
of sale corresponding to those regularly 
offered to purchasers of the same classifica- 
tion for use or resale in defendant’s terri- 
tory, where a reason for such refusal is that 
such goods are for use or resale in the 
territory of “Limited” or “Francaise.” 


xe 
[Resale Restrictions Prohibited—Notifications 
of Judgments | 

Defendant is ordered and directed: 

A. To cancel and terminate in all con- 
tracts and agreements with and invoices to 
customers and distributors such provisions 
as restrict or prevent said customers or dis- 
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tributors from reselling said products in any 
foreign country; 


B. To notify all its customers and dis- 
tributors that the defendant does not re- 
strict or restrain the exportation or resale of 
said products manufactured or sold by the 
defendant in or to any foreign country; 


C. To send a letter of notification to 
“Limited” and “Francaise” enclosing a copy 
of this Judgment and informing the afore- 
said companies that they are no longer 
obligated not to export goods to any coun- 
try included in the territory of the defend- 
ant, including the United States; 


D. To file a report with the Clerk of this 
Court within three months from the date of 
this Judgment, showing action taken in 
compliance with the terms of this Para- 
graph X. 


exals 
[Promotion of Export Sales} 


Defendant is ordered and directed: 


A. To use reasonable efforts, including 
but not limited to the use of present or 
subsequent distributors or wholly-owned 
subsidiaries, to promote the sale and dis- 
tribution of said products in foreign markets, 
including the territories of “Limited” and 
“Francaise.” Nothing contained in this para- 
graph shall be construed as requiring the 
exportation by the defendant of any such 
products in violation of the valid patent or 
trade-mark or trade-name rights of any 
person in any foreign country. If, because 
of such valid patent or trade-mark or trade- 
name rights, such exportation can be made 
into certain countries only by means of 
unmarked glass or the adoption of another 
trade-mark or trade-name for such exporta- 
tion, then the defendant shall, within one 
year from the date hereof, have available 
sufficient quantities of unmarked glass or 
glass marked with a new trade-mark to be 
distributed under a new trade-name, if 
necessary, to meet reasonable anticipated 
foreign demand. 

B. To offer said products for sale and 
export to the territories of “Limited” and 
“Francaise” at prices and upon terms and con- 
ditions of sale not discriminatory as com- 
pared to those offered to purchasers for use 
or re-sale in the United States. 

C. To take the following specific steps 
to promote and develop export sales of said 
products: 
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(1) To circularize within one year from 
the date of this Judgment known poten- 
tial distributors of said products in_ the 
territory of “Limited” and “Francaise,” 
seeking to employ their services in selling 
and distributing said products. 

(2) Beginning six months from the date 
of this Judgment and for a period of five 
years thereafter, to insert advertisements 
at reasonable intervals in trade journals 
of appropriate circulation in all countries 
in which said products manufactured by 
“Limited” or “Francaise” are sold in sub- 
stantial quantities, of the manufacture and 
availability for sale of said products. 

(3) To circularize within one year from 
the date of this Judgment all persons who 
from January 1, 1948 to date of this Judg- 
ment have made written inquiry to the 
defendant respecting the purchase or dis- 
tribution of said products, exported to any 
country in the territory of “Limited” or 
“Brancaise” informing them of the manu- 
facture and availability for sale of said 
products. 

(4) To respond in writing to all per- 
sons who from the date of Judgment 
make written inquiry to the defendant 
respecting the purchase or distribution 
of said products for export to the terri- 
tory of “Limited” or “Francaise,” advising 
them of the manufacture and availability 
for sale of said products. 


D. To file a report with the Clerk of this 
Court each year for a period of five years 
from the date of this Judgment, showing 
action taken in compliance with the terms 
of this Paragraph XI. 


XI. 


[Inspection and Compliance | 


For the purpose of securing compliance 
with this Judgment and for no other pur- 
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pose, duly authorized representatives of the 
Department of Justice, shall, upon written 
request of the Attorney General, or an 
Assistant Attorney General, and on reason- 
able notice to the defendant, made to its 
principal office, be permitted, subject to any 
legally recognized privilege, (1) access dur- 
ing the office hours of said defendant to all 
books, ledger, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of said defendant relating to any matters 
contained in this Judgment, and (2) subject 
to the reasonable convenience of said de- 
fendant and without restraint or interfer- 
ence from it, to interview officers and 
employees of said defendant, who may have 
counsel present, regarding any such mat- 
ters. No information obtained by the means 
provided in this Section shall be. divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal proceed- 
ings to which the United States is a party 
for the purpose of securing compliance with 
this Judgment or as otherwise required by 
law. 
PGUOE 


[Retention of Jurisdiction] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Judg- 
ment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Judg- 
ment, for the modification or termination of 
any of the provisions thereof, and for the 
purpose of the enforcement of compliance 
therewith and the punishment of violations 
thereof. 


[| 67,680] United States v. National Association of Leather Glove Manufacturers, 


Inc., et al. 


In the United States District Court for the Northern District of New York. Civil 


Action No. 3715. Filed January 20, 1954. 


Case No. 1060 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

United States Equity Suits—Leather Glove Industry—Restraint of Competition— 
Price Fixing—Motion for Transfer of Action—A motion for transfer of an action to 
another judicial district made by one of many defendants after a consent decree had been 
entered as to all other defendants is denied. The Government, having charged the de- 
fendants with violating the Sherman Act by conspiring to fix prices in the leather glove 
industry and to eliminate competition, and by maintaining a black list, chose the venue for 
the litigation in the district where the trade association and majority of defendants are 
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located. Although the movant is not located in that district, he has not overcome the 
burden of proving that a transfer of the litigation would make the trial markedly more 
convenient. The original venue was properly laid by the Government, the defendant 
failed to show how the transfer would be more convenient for its witnesses, and pre- -trial 


work already completed would be duplicated. 


See Department of Justice, Enforcement and Procedure, Vol. 2, §-8221.230.°° ” 
For the plaintiff: John D. Swartz and Richard B. O’Donnell, Special Assistants to the 


Attorney General; Charles L. Beckler, 
Attorneys, New York, N. Y. 

For the defendant: 
Milwaukee Glove Co. 


Philip wearwoachwey |i 


and John J. Galgay, Trial 


Whyte, Hirschboeck & Minahan, Milwaukee, Wisconsin, for, the 


For a consent decree entered in the U. S. District-Court, Notthem: District of Li 


York, see 1953 Trade Cases {| 67,623. 
Memorandum Decision 
[Change of Venue Sought] 


BRENNAN, District Judge [Im full text]: 
This motion seeks the transfer of this action 
from the Northern District of New York 
to the Eastern District of Wisconsin, pur- 
suant to the provisions of Title 28, U. S.C. A. 
Sec. 1404 (a). 


[History of Litigation] 


The action was commenced by the filing 
of a complaint on July 7, 1950. The princi- 
pal relief demanded is that some twenty-five 
defendants be enjoined from continuing 
certain trade practices alleged to be in 
violation of the provisions of law generally 
referred to as the Sherman Act. The crux 
of the action is that it is alleged that de- 
fendants engaged in a conspiracy to elimi- 
nate competition in the sale and distribution 
of leather gloves by unlawfully agreeing 
upon prices, terms of sale, and maintaining 
a black list containing the names of retailers 
and jobbers who refuse to accept the selling 


prices, terms and conditions agreed upon by ° 


the defendants. 

The defendant, National Association of 
Leather Glove Manufacturers, Inc., is a 
trade association with its office and principal 
place of business at Gloversville, New York, 
and the other defendants were members of 
that Association. It is readily inferable 
that the plaintiff claims that the principal 
acts establishing the cause of action alleged 
in the complaint were accomplished through 
said Association. 


[Consent Decree Entered as to Other 
Defendants] 


Generally speaking, this action may be 
termed an antitrust litigation. The allega- 
tions of the complaint were put in issue by 
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the filing of answers, and thereafter motions 
were made by a number of the defendants 
attacking the sufficiency of the complaint, 
requiring more definite statements of the 
cause of action, and demanding summary 
judgment. These motions were disposed. of 
about October 21, 1950. Defendant, Mil- 
waukee Glove Company, hereinafter referred 
to as Milwaukee, submitted interrogatories 
to the plaintiff, which were answered by 
the submission of a number of documents. 
This action appeared upon the trial calendar 
of the court, and commencing about Sep- 
tember, 1953, pre-trial conferences were 
called by the Court, looking to the trial and 
determination of the issues. A tentative 
date for trial was set for November 16, 
1953. It appears that during the course of 
attempting to agree upon the pre-trial 
order, all of the defendants, with the excep- 
tion of Milwaukee, agreed upon the entry 
of a consent decree. It may be assumed 
that Milwaukee had knowledge of such ac- 
tion, and on October 20, 1953, filed a notice 
of motion requesting the transfer, as men- 
tioned above. A consent judgment, pursu- 
ant to stipulation, was entered on November 
23, 1953, so that the action now proceeds 
against Milwaukee alone. 


[Burden on Defendant] 


No lengthy discussion of legal principles 
is necessary in the decision of this motion. 
‘The provisions, of bitle 28, 0Us SC. 7A. 
1404 (a) are applicable to antitrust litiga- 
tion. (U. S..v. National City Lines, Inc. 
[1948-1949 Trape Cases { 62,319], 337 U. S. 
78). The Court of Appeals for the Second 
Circuit has held in Ford Motor Co. v. Ryan, 
182 F. 2d 329, “— that a defendant has the 
burden of making out a strong case for a 


transfer —” (page 330). A defendant must 
show that the transfer will “—make the 
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trial markedly more convenient.” (page 
332). It was also held in the above case 
that the plaintiff's choice of the forum is a 
factor to be considered (page 330). 


[Plaintiff's Choice of Venue Considered] 


Considering first the plaintiff’s choice of 
the place of trial, it is plain that the Northern 
District of New York was the logical place 
in which to conduct this litigation. A ma- 
jority of all the defendants were found 
within the District; the National Associa- 
tion is located within the District; pre-trial 
conferences indicated that the acts of the 
National Association, and its correspond- 
ence with the individual members, may 
well constitute the principal evidence for 
both plaintiff and defendant. This is not 
the “imported” case wherein the plaintiff 
laid the venue of its action in this District 
from unworthy motives or to vex, harass 
or oppress the defendants. (Gulf Oil Corp. v. 
Gilbert, 330 U. S. 501, at 508; Markantonatos 
v. Maryland Drydock Co., 110 F. Supp. 862). 


[Convenience of Witnesses] 


Turning now to the convenience of wit- 
nesses, we find no solid basis upon which 
this Court may act. The moving party 
shows by affidavit that its principal wit- 
nesses on the trial will be its officers and 
directors, who reside at Milwaukee, Wis- 
consin. Its documentary evidence will be 
obtained from the corporate books, records 
and correspondence located at the same 
city. No attempt is made to show the 
materiality or necessity of such testimony. 
Neither does the plaintiff submit any proof 
as to the number of witnesses residing in 
this District. It is left to be inferred that 
the records, especially of the National As- 
sociation, will be its main reliance, and, 
unless the foundation for such testimony is 
laid in pre-trial procedure, witnesses must 
be called to establish same. Upon the rec- 
ord as it stands the defendant has not made 
out the “strong case” which would appeal 
to the Court’s discretion requiring the 
transfer requested. No hearing on this mo- 
tion was requested by either party, so that 
the Court feels justified in taking the record 
as it is. 

It is perhaps not amiss to state that the 
undersigned has conducted the pre-trial pro- 
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ceedings which resulted in the submission 
of a pre-trial order. This Court was im- 
pressed that with the cooperation of counsel 
the basis for the receipt of documentary evi- 
dence could be laid prior to trial, and that 
oral evidence could be eliminated entirely or 
reduced to an inconsequential minimum. 


[Change of Venue Would Require Duplication 
of Pre-trial Work] 


Title 28, U. S. C. A. 1404 (a) also requires 
that the interest of justice be considered in 
the matter of a transfer of a case. The 
term is not capable of exact definition, but 
it would seem to follow that the interest of 
justice would require a speedy determination 
of the issues without a repetition of effort. 
This motion is unusual in that it comes after 
a considerable amount of work has been done 
in the nature of pre-trial proceedings. This 
is accounted for by the elimination of other 
defendants. Experience indicates that a 
pre-trial order shortens the trial, sharpens 
the issues, and eliminates unnecessary evi- 
dence and useless expense. To transfer the 
case at this point would seem to require a 
duplication of effort in that regard. The 
change of circumstances occasioned by the 
consent decree required a change in the 
trial date. However, a new date can be set 
within a comparatively short time, and the 
matter can be speedily disposed of in this 
District, This type of litigation should be 
expedited in accordance with Congressional 
policy. (U.S. v. Nat'l City Lines [1948-1949 
TravE Cases { 62,259], 334 U. S. 589). 

A motion similar to the one under con- 
sideration here was passed upon in U. S. v. 
Switzer Bros., Inc., et al [1953 TrRapE CAsEs 
{ 67,567], 115 F. Supp. 49, in which the follow- 
ing quotation appears at page 51. “Under 
the circumstances the considerations favor- 
ing a transfer of the cause must be most 
persuasive.” This Court has no difficulty in 
applying the court’s conclusion in that case 
to the situation here. 


[Motion Denied] 


The status of this litigation, and the ap- 
plication of the applicable principles of 
law, require that the motion be denied; and 
it is so ordered. 
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[67,681] Frawley Corp., and Paper Mate Co., Inc. v. Russell Grosslight, Michael 
S. Leffert, and Russell Grosslight and Michael Leffert doing business as Christie Diamond 
Palace, Doe One, Doe Two, Doe Three, and Doe Four. 


In the Superior Court of the State of California in and for the County of Los Angeles. 
No. 606236. Filed January 22, 1954. 


California Fair Trade Act 


Fair Trade—Enforcement of Prices—Defenses—Concessions with Sales.—In a suit by 
pen manufacturers to enjoin a retailer from selling manufacturers’ pens below the price 
established in fair trade contracts, the defense of the nonsigning retailer that a phrase in 
the manufacturers’ contract form to the effect that no concessions in regard to sales are 
to be made “without the prior written authorization of the manufacturer” permits secret 
and discriminatory agreements is not allowed. The effect of the disputed phrase is to 
prohibit departures from the price schedule without a change in the contract, which, of 
course, would have to apply equally to all retailers. 


See Fair Trade, Vol. 1, J 3280. 


Fair Trade—Enforcement of Prices—Defenses—Close-Out Sales.—In a suit by pen 
manufacturers to restrain a retailer from selling the manufacturers’ pens below the 
price established in fair trade contracts, the defense of the retailer, a nonsigner, that a 
phrase in the manufacturers’ fair trade contract form that ‘as long as the manufacturer 
continues to sell such merchandise to the distributor,” the distributor will not advertise 
or sell below the fair trade price would permit a discontinued distributor to ignore the 
contract and would cause discrimination against the defendant is not valid. The Fair 
Trade Act permits close-out sales of fair traded merchandise below the fixed price. 


See Fair Trade, Vol. 1, 3222.05. 


Fair Trade — Enforcement of Prices — Defenses — Discrimination — Employee-Dis- 
counts.—The indiscriminate permission by plaintiffs, pen manufacturers, to allow all re- 
tailers to follow the universal custom and practice of granting their own employees 
discounts in purchasing for their personal use plaintiffs’ fair traded pens did not destroy 
the plaintiffs fair trade structure or justify defendants’ violation of it. The permitting of 
employee-discounts by the plaintiffs, who sought an injunction against a nonsigner re- 
tailer to restrain him from selling their pens below the fair trade price, did not constitute 
a waiver of fair trade prices. The manufacturers’ action was not secret, and the de- 
fendant was at all times free to allow discounts to his own employees. 


See Fair Trade, Vol. 1, J 3286. 
For plaintiffs: Louis Licht, Los Angeles, California. 
For defendants: Marcus, Rabwin, Nash & Naiditch, Los Angeles, California. 


Memorandum Opinion [Statute] 


[Injunction Sought] The suit is based on Sections 16902 and 
Ma? 16904 of the Business and Professions Code, 

RuNKLE, Judge [Jn full text]: This is a : : 

é eee which read as follows: 
suit by plaintiffs, manufacturers of the Paper 
Mate pen, a trade-marked article offered 
for sale in free, fair and open competition 
with pens of the same general class manu- 


“Certain sales contracts declared law- 
ful. (a) No contract relating to the sale 
or resale of a commodity which bears, 
or the label or container of which bears, 


factured and sold by others, to enjoin de- the trademark, brand, or name of the 
fendant from selling the Bea below the producer or owner of such commodity 
established “fair-traded” price of $1.69. The and which is in fair and open competition 
only relief sought is an injunction. with commodities of the same general 
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class produced by others violates any law 
of this State by reason of any of the fol- 
lowing provisions which may be con- 
tained in such contract: 

“(1) That the buyer will not resell such 
commodity except at the price stipulated 
by the vendor. 

“(2) That the vendee or producer re- 
quire the person to whom he may resell 
such commodity to agree that ke will not, 
in turn, resell except at the price stipulated 
by such vendor or by such vendee. 

“(b) Such provisions in any contract 
imply conditions that such commodity 
may be resold without reference to such 
agreement in the following cases: 

“(1) In closing out the owner’s stock 
for the purpose of discontinuing deliver- 
ing any such commodity. 

“(2) When the goods are damaged or 
deteriorated in quality, and notice is given 
to the public thereof. 

“(3) By any officer acting under the 

orders of any court.” 

“Section 16904. Advertisements and 
sales of commodities below contract 
price. Wilfully and knowingly advertis- 
ing, offering for sale or selling any com- 
modity at less than the price stipulated in 
any contract entered into pursuant to 
this chapter, whether the person so ad- 
vertising, offering for sale or selling is or 
is not a party to such contract, is unfair 
competition and is actionable at the suit 
of any person damaged thereby.” 


The propriety and. legality of the Fair 
Trade Act, including Sec. 16904, have been 
fully established. (Max Factor & Co. v. 
Kunsman, 5 Cal. (2d) 446, 454, 464; Old 
Dearborn Distributing Co. v. Seagram Dis- 
tillers, 299 U. S. 183, 81 L. ed. 109.) 


[Sales Below Fair Trade Price] 


Plaintiffs prepared and adopted a printed 
form which they used in entering into a 
series of contracts sanctioned by Sec. 16902, 
with various retailers and thereby estab- 
lished the retail price of their pen at $1.69. 


Thereafter defendant, a jeweler, operating 
his own store, and never having entered 
into any contract with plaintiffs, procured a 
quantity of pens elsewhere and offered and 
sold them at $1.18. These sales were not 
made to close out defendant’s stock of pens; 
the pens sold were not damaged or de- 
teriorated; and the sales were not made 
by any officer pursuant to any court order. 
Plaintiffs gave defendant both verbal and 
written notice to desist. Defendant refused 
compliance and this suit ensued. 
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Plaintiffs established a prima facie case 
and the solution of the problem depends on 
the affrmative defenses which are all based 
on alleged inequities that would result. from 
granting an injunction enforcing plaintiffs’ 
price structure as to defendant. 


[Plaintiffs’ Contract Attacked] 


Defendant’s first contention is based on 
Agreement (3) of plaintiffs’ printed-form 
contract which provides: “The giving by 
the Distributor of any article of value in 
connection with the sale of any of said mer- 
chandise, or the making of any concession in 
connection with the sale of any of said mer- 
chandise, without the prior written author- 
ization of the manufacturer shall constitute a 
breach of this agreement.” (Italics added). 
Defendant contends that the italics portion 
“opens the door for secret and discrimina- 
tory agreements between producer and dis- 
tributor, between distributor and retailer, 
between producer and some retailers; which 
is not fairly and openly disclosed in the 
contract and therefore contrary to the Fair 
Trade Act of the State of California.” This 
presupposes a species of fraud or deception 
by plaintiffs just as easily accomplished 
without this provision as with it, and, in- 
deed, less likely to occur under this contract 
provision because of the expressed dis- 
closure of the possibility of concessions 
through written authorization, with the con- 
sequent stimulation of inquiries from non- 
contracting retailers such as defendant, in 
response to which plaintiffs could not safely 
withhold complete disclosure. The net effect 
of Agreement (3) is to prohibit departures 
from the price schedule without a change 
in the contract, which, of course, would have 
to apply equally to all retailers. 


Defendant’s second contention is based 
upon Agreement (1) of the printed form 
contract which reads in part: “As long as 
the Manufacturer continues to sell such mer- 
chandise to the Distributor the Distributor 
will not advertise, offer for sale, sell or 
resell such merchandise at prices less than 
those set forth in the sales price lists 
which have been, or which may be, fur- 
nished to the Distributor by the Manufac- 
turer.” (Italics added.) Defendant argues 
that the italics portion sets up the possi- 
bility of a situation that probably would 
not be known to him or to other mer- 
chants similarly situated, but that would 
release the discontinued distributor from 
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further compliance with the price schedule 
and would thereby discriminate against de- 
fendant and be inequitable. The contract 
form includes the exception required by 
subparagraph (b)(1) of Sec. 16902, which 
permits a retailer to close out the fair- 
traded article at a lower price for the 
purpose of its discontinuance. The neces- 
sary implication of the underscored portion 
of this Agreement (1) is the discontinuance 
of this line of pens by the distributor or 
retailer, and he would thereupon have the 
legal right’ to sell his remaining stock at 
reduced prices to close it out. Such a 
clearance sale might be a disadvantage to 
defendant, but not an inequity relevant here. 


[Waiver of Compliance Alleged| 


The third and principal affirmative de- 
fense is that plaintiffs have waived com- 
pliance with their Fair Trade price structure 
by failure to enforce it fairly and uniformly 
among all retailers. Defendant relies on 
the rule stated in Huteler Bros. Co. v. Rem- 
ington Putnam Book Co. [1946-1947 TraprE 
Cases J 57,452], 186 Md. 210, 46 Atl. 2d 101, 
163 A. L. R. 884, where the court says in 
part: 


“A court of equity will deny the manu- 
facturer injunctive relief against a vio- 
lation of his resale price restriction if it 
is shown that he waived his right to insist 
upon the maintenance of the resale price 
by permitting or tolerating the practice 
of price cutting by one or more of the 


retailers. 
* * * 


“As the fundamental policy underlying 
the Fair Trade Act is fair dealing by all 
concerned towards others, it is necessary 
that one who seeks the benefits of the 
Act, whether he is the producer or the 
manufacturer, distributor or retailer, 
should, as a condition of the right to ex- 
pect fairness from others, have acted in 
fairness and equality toward them. Under 
this requirement no discrimination against 
or partiality in favor of some will be 
permitted if the rights granted under the 
statute to the producer, manufacturer or 
wholesaler are to be enjoyed.” 


The evidence in the case at bar shows a 
few sporadic violations of the price struc- 
ture, but none with the connivance or 
permission of the plaintiffs. On the con- 
trary, the evidence abundantly shows that 
plaintiffs have carefully watched for viola- 
tions, and sent out many protesting letters, 
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and have stopped violations either by nego- 
tiation or by suit. I find that plaintiffs 
have used due diligence to enforce compli- 
ance and have certainly not indicated by 
word or action any acquiescence in unlaw- 
ful price cutting. A few scattered violations 
are insufficient to establish waiver under 
these conditions. (Calvert Distillers Corp. 
v. Nussbaum Liquor Stores, Inc., 2 N. Y. S. 
(2) 820 8245 Calvert Disitllers 5 Orpen’, 
Stockman, 26 Fed, Supp. 73, 76.) 


[Plaintiffs Free Distribution Protested| 


Defendant further complains of the ad- 
mitted gratis distribution by plaintiffs of 
approximately 1800 pens per month between 
August 1 and November 14, 1952, to sales 
personnel of retail stores, alleging that some 
of the recipients offered the pens thus re- 
ceived for sale at 50¢. The evidence, how- 
ever, shows that the gifts of these pens were 
made to enable the recipients to demonstrate 
plaintiffs’ product and to assist the sales 
people to familiarize themselves with the 
characteristics of the pen and thus to 
promote retail sales. There is no evidence 
of any cut-price sales by the recipients of 
these gift pens. It appears that defendants 
may have suffered some misapprehension 
about such sales from other sales at prices 
of 50¢ or 60¢ per pen that were traced by 
detectives employed by plaintiffs, to a theft 
of a large quantity of the pens from a truck 
which was transporting them to a large 
distributor. Furthermore, the gift of 1800 
pens per month, when compared with the 
sales volume of 300,000 per month in Los 
Angeles County, is minimal. 


[Employee-Discount Practice Urged 
as Waiver] 


At the oral argument no serious conten- 
tion was made by counsel for defendant of 
any effective waiver except in respect to a 
continuing practice of the large department 
stores in the Los Angeles area to allow their 
own employees and certain persons con- 
ducting product-demonstration work in their 
stores, to buy merchandise from them, in- 
cluding this and other fair-traded items, at 
discounts varying from 10% to 25%. The 
whole controversy in this case appears, 
therefore, to narrow down to the effect of 
plaintiffs’ permission of this employee- 
discount practice. Whether permission of 
this practice by plaintiffs constitutes a 
waiver that is fatal to their further en- 
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forcement of their Fair-Trade price struc- 
ture presents a question that has not 
previously been decided. 

The evidence clearly shows that for many 
years antedating adoption of the Fair Trade 
statute, there was a practice in the retail 
merchandise business, both in this area and 
elsewhere in the country, so widespread as 
to be regarded by all as practically uni- 
versal, to grant employees a discount on 
merchandise purchased by them for use 
only by themselves or by dependent mem- 
bers of their immediate families, usually on 
a sliding scale geared to length of employ- 
ment. In at least some instances, abuse of 
this discount privilege is sufficient cause for 
immediate dismissal. 


This employee-discount practice and cus- 
tom was in vogue in several large depart- 
ment stores and other retail establishments 
in the Los Angeles area when plaintiffs en- 
tered into fair-trading contracts with them 
on the printed form above mentioned. No 
reference to the practice was made in any 
of these contracts. The stores simply con- 
tinued the practice and included plaintiffs’ 
fair-traded pens with other merchandise, 
including ‘other fair-traded items, sold to 
employees at discount. Plaintiff never made 
any objection to the practice and took 
no steps to stop it with respect to their pen. 


Defendant earnestly contends that plain- 
tiffs cannot be permitted secretly to depart 
from. the terms of their written-form 
contract and allow some retailers to grant dis- 
counts to their employees and thus discrimi- 
nate in favor of the big stores from whom 
plaintiffs get valuable financial cooperation 
in extensive advertising campaigns, as 
against the small merchant. 


[Plaintiffs’ Action Not Secret] 


In the first place, it does not appear that 
plaintiffs did anything secretly. They sim- 
ply did not require any retailer to depart 
from the long established custom of allowing 
employee-discounts. This custom was of 
common knowledge. It appears that de- 
fendant knew about it all along. 


[Employee-Discounts Available to Defendant] 


In the second place there was no discrimi- 
nation because the employee-discount prac- 
tice was equally available to all retailers, 
including defendant. (General Electric Co. v. 
Monarch Saphin Co., Inc. [1948-1949 Trape 
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Cases 62,258], 80 N. Y. S. (2d) 419; Gen- 
eral Electric Co. v. Klein-On-The-Square 
[1953 Trape Cases { 67,443], 121 N. Y. S. 
(2d) 37.) In Calvert Distillers Corp. v. Nuss- 
baum Liquor Stores, Inc., 2 N. Y. S. (2d), 
320, at 324, the court says: 


“A dealer in signing a Fair Trade agree- 
ment may not take advantage of the pro- 
ducer’s alleged breach of contract made 
with others unless those violations amount 
to improper discrimination, unfair busi- 
ness practices or indicate an acquiescence 
in the unlawful cutting of prices or a 
waiver or abandonment of rights under 
the statute.” 


Defendant was at all times free to allow 
discounts to his own employees. Plaintiffs 
would have been unable, by reason of waiver, 
to obtain the injunction against defendant 
here, which was granted in Bristol-Myers 
Co. v. Bamberger & Co., 122 N. J. Eq. 559, 
195 Atl. 625, the case on which defendant 
places his greatest reliance. In this case 
the plaintiff obtained an injunction against 
the defendant, a very large department store 
operator, against the allowance by the de- 
fendant to its employees of discounts on 
their purchases of plaintiff’s fair-traded mer- 
chandise. The plaintiff in that case, in 
contradistinction to the plaintiffs here, 
elected to prohibit employee-discounts as a 
part of its fair-trade price structure and 
presumably made this prohibition universal 
as to all retailers because no contention was 
made by defendant Bamberger & Co. that 
plaintiff had waived enforcement by per- 
mitting other retailers to follow the em- 
ployee-discount practice. However, the 
converse does not follow that a retailer may 
violate the entire price schedule merely be- 
cause the manufacturer has provided, either 
tacitly or expressly, for certain uniform 
exceptions such as employee-discounts, 
which the manufacturer has made equally 
available to all retailers. 


The allowance of discounts to certain spe- 
cified classes, including employees, so long 
as they are uniform and are allowed without 
discrimination to all members of the class, 
does not violate fair-trade laws. (General 
Electric Co. v. Monarch Saphin Co., Inc., 
[1948-1949 Trane Cases § 62,258], 80 N. Y.S. 
(2d) 419; Burroughs Wellcome & Co. v. The 
Weissbard, 129 N. J. Eq. 605, 23 Atl. (2d) 
396; General Electric Co. v. Klein-On-the- 
Square [1953 Trape CasEs { 67,443], 121 
Naryej°S412d) 3373) 
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To this defendant replies that in all these 
cases, the discounts were expressly provided 
for in the fair-trade contracts; that, here, 
plaintiffs’ contracts were in writing, all ex- 
ecuted on one identical form, and plaintiffs 
must stand on those contracts, and, since 
no mention was made in any of these con- 
tracts of employee-discounts as an author- 
ized exception to the price schedule, plaintiffs’ 
permission of this exception vitiates the 
whole price structure. 


[Contractual Obligations] 


The mere absence of an express provision 
for employee-discounts in these contracts 
does not seem to me to be controlling. The 
contracts had no specified term. Implicit in 
their very nature is the anticipation of change. 
Selling prices and other terms of sale nor- 
mally vary from time to time in accordance 
with varying economic conditions. 

These fair-trade contracts could be “written 
or oral, formal or informal.” (Downs v. Ben- 
atar’s Cut Rate Drug Stores, {1946-1947 
TrapveE Cases § 57,476] 75 Cal. App. (2d) 
61, 65.) Defendant was not a party thereto. 
As to him, the fair-trade price structure was 
controlled unilaterally by plaintiffs by their 
entering into agreements with other retailers. 
The situation is analogous to that in Luckie 
v. Diamond Coal Co., 41 Cal. App. 468, where 
the person affected was not a party to the 
contract and where the court said, at p. 478, 
with respect to the parties to the contract: 
“Regardless of what may have been their 
written agreement six months before the 
accident, they unquestionably had the right 
to rescind it, or, by express verbal consent 
or by conduct mutually acquiesced in, wholly 
to disregard it, or to modify it... .” (Em- 
phasis added.) Defendant’s only obligation 
under Sec. 16904 was not to depart from the 
established price schedule so far as he knew 
it, The statute merely prohibited him from 
“wilfully and knowingly” selling below the 
established price. The burden was on plain- 
tiffs to acquaint him with the price schedule 
and any changes therein, in so far as they 
wanted to enforce his compliance, not on him 
to find out. (Calvert Distillers Corp. v. Stock- 
man, 26 F. Supp. 73, 75, supra.) Defendant 
knew that the employee-discount practice 
prevailed as to plaintiffs’ pen. There was 
nothing secret about it. It was just as dis- 
coverable by him as and of the terms of the 
original written contracts to which he was 
not a party. It does not appear that any 
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copy of these contracts was on file at any 
place for public inspection. He was free to 
use it with impunity. If he did not have 
actual notice from plaintiffs of this change 
of or departure from the original written 
contract, he was entitled to assume it and act 
accordingly. This express or tacit change in 
the original contract, if such it be considered, 
is therefore immaterial so far as defendant’s 
position is concerned. 


[Employee-Discounts Almost Universal] 


On the other hand, this employee-discount 
practice may be regarded as not a departure 
from the written contract at all. The evi- 
dence shows that the practice was and is 
almost universal. Plaintiffs’ several contracts 
by which their fair-trade price schedule was 
set up, may be deemed to have been entered 
into in the light of this universal practice and 
custom, and, therefore, to have included it. 
(Newcomb & Co. v. Sainte Claire Realty Co. 
55 Cal. App. (2d) 437, 440; Ermolieff v. R.K.O. 
Radio Pictures, Inc., 19 Cal. (2d) 543; Hind v. 
Oriental Products Co. Inc., 195 Cal. 655, 667.) 


[Exceptions in Law] 


Agreement (4) of the printed-form con- 
tract used by plaintiffs expressly provides 
exemption from the terms of the contract 
in three cases: 


“4. In the closing out of the Distrib- 
utor’s stock for the purpose of discontinu- 
ing delivering any such merchandise; 

“b. When the goods are damaged or 
deteriorated in quality, and notice is given 
to the public thereof; 

“c. By any officer acting under the 
orders of any court.” 


Defendant, invoking the maxim, expressio 
unius est exclusio alterius, contends that no 
other exceptions may be permitted, such as 
employee-discounts. These three specified 
exceptions were taken bodily from Sec. 16902. 
A reading of that section at once shows that 
they are required, not merely permitted, excep- 
tions. They constitute the minimum, not the 
maximum that the manufacturer may allow. 
Permissible exceptions do not all have to be 
expressly provided in the statute. (General 
Electric Co. v. Klein-On-The-Square [1953 
Trave Cases J 67,443], 121 N. Y. S. (2d) 37, 
supra.) The inclusion of these three stat- 
utory exceptions in the contract therefore 
does not rule out the possibility of additional 
exceptions. 
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[Purpose of Employee-Discount] 


Paraphrasing Weco Products Co. v. Mid- 
City Cut Rate Drug Stores [1940-1943 TRADE 
Cases J 56,242], 55 Cal. App. (2d) 684, 687, 
the question of whether granting discounts 
to employees violates the Fair Trade Act is 
best answered by a consideration of the 
nature and purpose of these discounts. Their 
purpose is not to stimulate sales of merchan- 
dise, but to attract candidates for employ- 
ment and to improve the morale of those 
employed. They might well be deemed an 
added measure of compensation to the em- 
ployees. (Callmann, Unfair Competition and 
Trademarks, 2nd Ed. p. 480; 51 Har. L. Rev. 
1305.) Limited, as they are, to the store 
“family”, they do not constitute a price- 
cutting weapon in the open market. They 
do not damage the trade-marked merchan- 
dise, the protection of which is the primary 
aim of the Fair Trade Act. (Old Dearborn 
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Distributing Co. v. Seagram Distillers, 299 
U. S. 183, 193; Max Factor & Co. v. Kunsman, 
5 Cal. (2d) 454, 464.) As stated in General 
Electric Co. v. Klein-On-The-Square [1953 
Trave Cases 67,443], 121 N. Y. S. (2d) 37, 
at p. 49, they “constitute some discrimina- 
tion as between ultimate purchasers of plain- 
tiff’s appliances, but they do not create or 
sanction any discrimination as between re- 
tailers.” 

My conclusion, therefore, is that the in- 
discriminate permission by plaintiffs to all 
retailers to follow the universal custom and 
practice of granting their own employees 
discounts in their purchase for personal use 
of plaintiffs’ fair-traded pens did not destroy 
plaintiffs’ fair-trade price structure or justify 
defendant’s violation of it. 


Plaintiffs are granted judgment as prayed 
for. Counsel for plaintiffs will prepare find- 
ings and judgment. 


Brandeis & Sons. 


McGraw Electric Company v. Smith & Lewis Drug Company. 


In the District Court of Nebraska, Douglas County. En Banc. 


Doc. 449, No. 304. February 24, 1954. 


Doc. 448, No. 363 and 


Nebraska Fair Trade Act 


Fair Trade—Constitutionality—Defective Title—The Nebraska Fair Trade Act, Sec- 
tions 59-1101 to 59-1108, Revised Statutes of 1943, originally enacted as Chapter 136, Laws 
of 1937, is unconstitutional because of a defect in its title. Section 14, Article III, Nebraska 
Constitution, provides that “no bill shall contain more than one subject, and the same 
shall be clearly expressed in the title.” The title to the Fair Trade Act refers only to 
voluntary contracts, purporting to bind only those who freely enter into price fixing 
contracts. Actually, by the terms of the Act, even persons who refuse to sign price 
fixing contracts are bound if only one person signs. This flaw in the title 1s of such mis- 
leading and deceptive character as to render it fatally defective. 


See Fair Trade, Vol. 1, { 3085. 


Fair Trade—Constitutionality—Improper Exercise of Police Power.—The Nebraska 
Fair Trade Act, Sections 59-1101 to 59-1108, Revised Statutes of 1943, by forbidding for 
the protection of the public interest horizontal price fixing agreements and by forcing all 
retailers indirectly to become nonsignatory parties to a vertical agreement to the detriment 
of the public interest is unconstitutional. The Act permits a private manufacturer or 
producer and a single retailer to determine for themselves whether or not they will 
employ the device of a vertical fair trade contract and thereby by such indirect method 
accomplish the same results which were legislatively denied by the prohibition against 
horizontal agreements. 


See Fair Trade, Vol. 1, J 3085. 


Fair Trade—Constitutionality—Improper Delegation of Police and Legislative Power. 
—The Nebraska Fair Trade Act, Sections 59-1101 to 59-1108, Revised Statutes of 1943, is 
unconstitutional because it in effect delegates to private parties the power to détermine 
under what circumstances and in what cases the public interest shall continue to be 
protected against the creation of horizontal price fixing agreements between and among 
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retailers, or disregarded by the imposition of vertical price fixing contracts. Consequently, 
the Fair Trade Act constitutes an unauthorized exercise of the police power as being 
detrimental rather than beneficial to the public interest. It also attempts to permit an 
unauthorized delegation of legislative authority to private hands. 


See Fair Trade, Vol. 1, 7 3085. ~ 


For plaintiff: Fraser, Connolly, Crofoot & Wenstrand, Omaha, Nebraska. 
For defendant: Kennedy, Holland, DeLacy & Svoboda, Omaha, Nebraska. 


Memorandum 


James M. Patton and Jackson B. CHAsE, 
Judges [In full text]: On consideration of 
the pleadings, evidence, oral argument and 
briefs filed and received herein this court 
will find generally for defendant and plain- 
tiff’s action will be dismissed at plaintiff’s 
costs. 


Counsel may prepare and submit journal 
entry for approval and signature of the court. 


While many legal issues have been raised 
and ably presented by counsel for both par- 
ties the court will limit its discussion to only 
a. few issues which under the Nebraska Con- 
stitution and law appear to be outstanding 
and controlling. As to the facts involved, 
and as reflected by the evidence, it does not 
appear that any factual issues of major im- 
portance have been. drawn to such sharp 
degree as to require discussion herein. 

The court is satisfied that the Nebraska 
Fair Trade Act as enacted in 1937, (Section 
59-1101 to 59-1108, R. S. Nebr. 1943) is vio- 
lative of the Constitution of the State of 
Nebraska in several respects and, therefore, 
cannot be invoked against defendant so as 
to prevent it from selling its “Fair Traded” 
merchandise as it chooses. 

Section 14 Art. III of the Nebraska Con- 
stitution in part provides: 


“No bill shall contain more than one sub- 
ject and the same shall be clearly ex- 
pressed in the title.” 


As our courts have repeatedly announced, 
one of the chief reasons for this constitu- 
tional safeguard is to prevent surreptitious 
legislation. The title is required to be suffi- 
ciently broad and clear to reflect the general 
purposes of the proposed legislation so that 
those persons whose interests might be 
vitally affected by the proposed law will, by 
reading of the title, be alerted to making a 
close study of the bill itself. 

The title to the Fair Trade Act (Chapter 
136 Nebr. Session Laws, 1937) in part, is as 
follows: 
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“An act to protect trade mark owners, 
producers, wholesalers and the general 
public against injurious and uneconomic 
practices in the distribution of competitive 
commodities bearing a distinguishing trade 
mark, brand or name, through the use of 
voluntary contracts establishing minimum 
resale prices and providing for refusal to 
sell such commodities unless such mini- 
mum resale prices are observed; to amend 
Sec. 59-801 Compiled Statutes of Ne- 
braska, 1929; to repeal said original sec- 
tion, and to declare an emergency.” 
(Italics supplied.) 


It will be noted that the title to the bill 
refers to “voluntary contracts’ under which 
the minimum resale prices may be estab- 
lished. The title carries no warning that 
not only retailers who do sign the volun- 
tary contracts to fix resale prices will be 
bound by the law, but that all other retailers 
handling the particular product involved 
will likewise be subjected to the terms of 
the act even though they refused to sign the 
contract. 


The defendant herein is a retailer han- 
dling some of the plaintiff’s “Fair traded’’ 
electric appliances. But, the defendant did 
not sign any Fair Trade contract covering 
plaintiff's merchandise. However, plaintiff 
contends that since plaintiff did make a 
Fair Trade contract with another retailer 
wherein certain minimum retail prices on 
plaintiff's merchandise were agreed upon 
the defendant is bound by the provisions of 
that contract even though the defendant did 
not sign it. Plaintiff is right if the Nebraska 
Fair Trade Act can be applied to defendant. 
But this court cannot sustain this Act 
against the constitutional attack leveled 
against it. 

It will be observed that by Section 1 of 
the Act (59-1101 R. S. 43) all types of com- 
modities bearing distinguishing brands or 
trade marks are covered by the Act. Such 
commodities might be electric appliances 
manufactured by manufacturers such as 
plaintiff, or food sfuffs, fruit, meats, coffee, 
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tea and all other articles produced by growers 
or processed by processors, provided that such 
articles bear distinguishing brands or trade 
marks. Yet the title of the Act carries no hint 
that such a vast array of retailers shall be auto- 
matically bound by a contract they never 
signed merely because one fellow retailer 
handling the same brand of merchandise did 
choose to sign a voluntary Fair Trade con- 
tract with the producer, grower, or manu- 
facturer having control of that particular 
brand of goods. 


Neither does Section 1 of the Act disclose 
that non-signers are to be bound by the 
provisions of a voluntary Fair Trade con- 
tract which they did not sign. And Section 
2 and 3, and Section 4, of the Act, also fail 
to apprise a non-signer that he also is to be 
controlled by the Act. 


But when Section 5 of the Act is reached 
this provision appears: “SALE IN VIO- 
LATION OF PRICE MAINTENANCE 
AGREEMENT; LIABILITY.” 


“Wilfully and knowingly advertising, offer- 
ing for sale, or selling any commodity at 
less than the price stipulated in any con- 
tract entered into pursuant to the provi- 
sions of this Act whether the person so 
advertising, offering for sale or selling is or 
is not @ party to such contract, is unfair com- 
petition and is actionable at the suits of 
any person damaged thereby.” (Italics 
supplied) 

Therefore, since the title of the Act car- 
ries the implication that the act pertains 
only to persons who voluntarily sign Fair 
Trade contracts and utterly fails to reveal 
the true purpose of the Act which was to bind 
all retailers whether they signed or not, the 
title was of such misleading and deceptive 
nature as to render it fatally defective. The 
constitutional requirement of a clear title to 
a legislative bill is a mandate and the 1937 
legislative session was subject to that man- 
date. And the fact that the 1937 legislative 
session was the first unicameral session op- 
erating under certain changed house rules of 
procedure did not release it from that man- 
date. 


It is true that the style of legislative bills 
formerly designated as “House Rolls,” and 
“Senate Files” was changed to “Legislative 
bills,’ when the Nebraska legislature first 
operated under the unicameral system in 
1937, but the constitutional requirement of 
clear titles to the legislative bills remained 
in full force and effect.” 
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General Electric Co.v. Brandeis & Sons 


Number 290—70 
4-9-54 


Police Power 


Under the provisions of the Nebraska 
constitution and the decisions of the Nebraska 
courts this court is not persuaded that the 
legislation herein discussed constitutes a 
proper exercise of the police powers of the 
State. The public welfare, health, safety or 
morals are not served or protected by the 
Act. (And this question in a large sense is 
a judicial question.) In fact the objective of 
the Act in question would seem to be more 
inimical to the public interest than favorable. 


Section 7 (59-1107 R. S. 43) of the Act 
definitely provides it shall not apply to any 
contract or agreement between producers, 
or between wholesalers or between retailers. 
(Horizontal agreements.) 


In other words the Act recognizes that 
agreements between retailers, or producers, 
or wholesalers should not be permitted, 
otherwise price fixing monopolies in re- 
straint of trade damaging to the public 
interest might be effected. Thus the Act in 
one portion seeks to protect the public 
against monopolistic practices Gf on a 
horizontal plane). 

Historically the State of Nebraska has 
long recognized that the public interest was 
served by prohibiting through threat of fine 
and imprisonment combinations or conspira- 
cies in restraint of trade. 


Sec. 1, Ch. 162 Session Laws of Nebr. 
1905 provided:- 


“Every contract, combination in the 
form of trust or otherwise, conspiracy in 
restraint of trade or commerce within this 
State is hereby declared to be illegal. 
Every person who shall make any such 
contract or engage in any such combina- 
tion or conspiracy shall be deemed guilty 
of a misdemeanor and on conviction thereof 
shall be punished by a fine not exceeding 
$5,000.00, or by imprisonment not to ex- 
ceed one year or by both said punish- 
ments in the discretion of the court.” 


This section, now Sec. 59-801 R. S. 43 and 
Section 2 of the 1905 Act forbidding monop- 
olies (now Sec. 59-802 R. S. 43) have re- 
mained on the statute book ever since. 


However, Section 1 of the 1905 Act quoted 
above was amended in 1937 by the Fair 
Trade Act by inserting at the commence- 
ment of the section the words: 


“Except as to any contract executed pur- 
suant to or under the authority of the Fair 
Trade Act.” 
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Therefore, the Nebraska Statute prior to 
the passage of the Fair Trade Act in 1937 
forbade all price fixing agreements whether 
on a horizontal plane (between retailers) or 
on a vertical plane (between a producer 
and a retailer.) 


Obviously the purpose of this prohibitory 
legislation enacted in 1905 was to protect 
the public against monopolistic practices 
and was a permissible exercise of the police 
powers. 


But in 1937 the iegislature removed the 
restrictions against vertical agreements, but 
preserved the prohibition against horizontal 
agreements, which is to say that while re- 
tailers handling a certain fair traded com- 
modity could not agree among themselves 
to maintain a certain price schedule, this 
being against the public interest, yet all of 
said retailers could be brought into such an 
agreement, even against their will, by one 
producer or manufacturer utilizing the de- 
vice of a vertical agreement made with one 
retailer. 


Therefore, the Act itself in forbidding, for 
the protection of the public interest, hori- 
zontal agreements, and forcing all retailers 
to indirectly become non-signatory parties 
to a vertical agreement to the detriment of 
the public interest obviously is fatally un- 
constitutional. 


The Act itself in prohibiting horizontal 
agreements recognizes the importance of 
protecting the public against monopolistic 
practices. 


Cited 1954 Trade Cases 
U. S. v. Kansas City Star Co. 


69,195 


But it then permits a private manufac- 
turer or producer and a single retailer to 
determine for themselves whether they will 
employ the device of a vertical Fair Trade 
contract and thereby by such _ indirect 
method accomplish the same results which 
were legislatively denied by the prohibition 
against horizontal agreements. 


Improper Delegation of Power 


This court is of the opinion that the Act 
in effect delegates to private parties the 
power to determine under what circum- 
stances and in what cases the public interest 
shall continue to be protected against the 
creation of horizontal price fixing agree- 
ments between and among retailers, or dis- 
regarded by the imposition of price fixing 
agreements, which by the devise of the 
vertical Fair Trade contract in effect ties 
together in one agreement the entire retail- 
ing group. Therefore, the Fair Trade Act 
constitutes an unauthorized exercise of the 
police power as being detrimental rather 
than beneficial to the public interest. It 
also attempts to permit an unauthorized 
delegation of legislative authority to private 
hands. 

In view of Section 25-1143, should any of 
the parties hereto deem it advisable to file a 
motion for a new trial within ten days from 
the date of this memorandum they may do 
so, but no ruling will be made thereon, 
unless and until a motion for a new trial is 
filed after a formal decree is signed and 
filed. No docket entry has or will be made 
of this memorandum. 


[J 67,683] United States v. The Kansas City Star Co., Roy A. Roberts, and Emii 


A. Sees. 


In the United States District Court for the Western District of Missouri, Western 
Division. Criminal Action No. 18,444. Filed January 28, 1954. 


Case No. 1151 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Monopolization—Newspapers—Dominance.—Motions by defendant newspaper pub- 
lishers to strike charges in an indictment under the Sherman Antitrust Act alleging that 
defendants’ newspapers are delivered to 96 per cent of the homes in a metropolitan area 
each day, that for over 50 years defendants or their predecessor ownership have been the 
dominant newspaper publishers in that area, and that from April 1, 1942 until July 4, 1952, 
defendants published the only daily newspapers of general circulation in their city are 
overruled on the grounds that one of the important elements necessary for the finding of a 
violation of the Sherman Act is whether or not the defendants occupy a dominant position 
in the publication of newspapers in their community. 

See Monopolies, Vol. 1, § 2530.40; Department of Justice Enforcement and Procedure, 
Vol. 2, J 8025.570. 
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U. S. v. Kansas City Star Co. 


Monopolization—Discriminatory Advertising Rates.—Charges in an indictment under 
the Sherman Antitrust Act that defendant newspaper publishing company discriminates 
between purchasers of advertising by granting some advertisers discriminatory discounts 
or rebates not listed on defendants’ rate cards and that defendants offer the lowest rates 
for local display advertising on condition that advertisers (1) advertise in various combina- 
tions of defendants’ newspapers, and (2) place a minimum number of lines in every 
issue of each such newspaper in the selected combination are stricken. No authority 
indicates that these charges, if true, would be in violation of the law. A newspaper is not 
required to charge the same rate to all advertisers, or to comply strictly with any schedule 
of published rates. Likewise, no authority is cited which prohibits the granting of lower 
rates for various combinations of advertising or the granting of lower rates as an induce- 
ment to those who agree to place a minimum number of lines in every issue of their 
newspapers or selected combination. 


See Monopolies, Vol. 1, { 2610.280. 


Monopolization—Unit or Forced Combination Advertising Contracts——Motions of 
defendant newspaper publishers to strike charges in an indictment under the Sherman 
Antitrust Act that defendants require advertisers to contract to purchase advertising in 
more than one newspaper as a unit at combination rates and refuse to sell advertising 
separately in a single paper are overruled. Whether the volume of commerce affected 
is sufficiently substantial to bring the alleged violation within the purview of the 
Sherman Act is a question for determination. 


See Monopolies, Vol. 1, § 2610.850. 


Monopolization—Radio and Television Advertising.—Defendant newspaper publishers’ 
motions to strike charges in an indictment under the Sherman Antitrust Act that defend- 
ants induced advertisers to advertise on defendants’ radio station rather than on competing 
radio stations by providing special discounts and that defendants refused to contract 
for television broadcasting and advertising time on their television station with others 
engaged in publishing a printed publication in that city are overruled on the grounds 
that these charges may become important to the case. 


See Monopolies, Vol. 1, § 2610.720. 


Monopolization—Newspapers—Restrictions on Carriers.—Charges in an indictment 
under the Sherman Antitrust Act that defendant newspaper publishers require their car- 
riers to refrain from distributing newspapers or circulars published by others than defend- 
ants and that they require their carriers to pay for newspapers in excess of the number 
of their subscribers and to make deliveries to subscribers who are delinquent in payment 
are stricken on motion of the defendants. The defendants’ limiting of their own carriers 
to the sale and distribution of their own papers is not a restraint of trade. 


See Monopolies, Vol. 1, § 2610.300. 


Monopolization—Newspapers—Unit Subscriptions at Combination Rates.— Motions 
of defendant newspaper publishers to strike charges in an indictment under the Sherman 
Antitrust Act that they require subscribers to subscribe to three newspapers as a unit at 
combination rates, and that they acquired machinery, features, news services, and other 
elements of the newspaper business which might otherwise have been purchased by others 
to compete with the defendants are overruled. 


See Monopolies, Vol. 1, § 2610.800. 


Monopolization—Elimination of Competition—Defendant newspapers publishers’ mo- 
tion to strike from an indictment under the Sherman Antitrust Act a charge that the 
effect of defendants’ violation has been to exclude all others from publishing daily news- 
papers in defendants’ city is overruled. The language of this charge is proper, since under 
the indictment, defendants are charged with monopolizing and attempting to monopolize 
certain interstate trade and commerce in the dissemination of news and advertising. 


See Monopolies, Vol. 1, § 2510.500. 
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U.S. v. Kansas City Star Co. 

Monopolization—Unit or Forced Combination Subscriptions—The motion of defend- 
ant newspaper publishers to strike a charge from an indictment under the Sherman Anti- 
trust Act that they compel subscribers to purchase newspapers which they do not want is 
overruled. it the defendants require readers to subscribe to their newspapers in combina- 
tion, there is no reason why the same law should not apply to the control of readership 
as would apply to the control of advertisers, when there is a “tying” arrangement. 


See Monopolies, Vol. 1, § 2610.850. 


Monopolization—Deprivation of Television Facilities to Competitors—A motion by 
defendant newspaper publishers to strike a charge in an indictment under the Sherman 
Antitrust Act that defendants deprived competing publishers of the use of defendants’ 
television station is overruled on the basis that this charge may become important to 


the case. 


See Monopolies, Vol. 1, { 2610.720. 


For the plaintiff: Earl A. Jinkinson, Antitrust Division, Department of Justice, 


Chicago, Illinois. 


For the 
Missouri. 


defendants: 


Order 
[Motions to Strike Parts of Indictment] 


Ricwarp M. Duncan, District Judge [Jn 
full text|: Heretofore an indictment contain- 
ing 32 paragraphs was returned against the de- 
fendants, charging them with violating 
Si-2Mitle 15 U. S.C..A.. The, detendants 
have moved to strike numerous paragraphs 
and parts of paragraphs from the indict- 
ment on the grounds— 

“*k * * that they are surplusage, that 
they constitute immaterial, irrelevant and 
inflammatory allegations, that they are 
highly prejudicial to the defendants and 
that they do not constitute elements of 
the offenses purported to be charged 
* * * under either count of the indict- 
ment.” 


[Paragraphs Stricken by Agreement] 

Exhaustive briefs were filed by the re- 
spective parties; arguments were heard by 
the court, and careful consideration has 
been given to the motion. Upon oral argu- 
ment of this Motion, the plaintiff agreed 
that the following paragraphs be stricken 
from the indictment: 

“14. On January 7, 1882, William 
Rockhill Nelson purchased The Evening 
Mail, a competing evening newspaper, 
which owned an Associated Press fran- 
chise. This enabled him to obtain na- 
tional and foreign news for his newspaper. 
Subsequent thereto, The Kansas City 
Star Company acquired news services of 
United Press, International News, New 
York Times, Chicago Tribune, and others.” 

“18 The Weekly Star Farmer has been 
owned and published by The Kansas City 


Trade Regulation Reports 


Watson, Ess, Whittaker, Marshall & Enggas, Kansas City, 


Star Company since 1890. Its total net 
paid circulation exceeds 462,000 copies 
weekly.” 

“21. In January 1947, The Kansas City 
Star Company purchased the Flambeau 
newsprint paper mill at Park Falls, Wis- 
consin. The Company also owns a major 
stock interest in a large newsprint mill at 
Coosa Pines, Alabama.” 


[Dominance] 


In addition to the above three paragraphs 
stricken by agreement, the defendants seek 
to strike out the first line of paragraph 12: 


“The Times and the Star are delivered 
to 96% of all the homes in metropolitan 
Kansas City each day.” 


In the case of The Times-Picayune v. U. S. 
345 U. S. 594, one of the important elements 
necessary for the finding of a violation of 
the Sherman Act, was the question of 
whether or not the defendants occupied 
a dominant position in the publication of 
their newspapers in the community which 
they served. It would seem the allegation 
of Paragraph 12 is intended to meet that 
requirement, and the request to strike it 
will therefore be overruled. 


The defendants seek to have stricken 
from paragraph 16 of the following lan- 
guage: 


“Ror over fifty years last past The 
Kansas City Star Company or its prede- 
cessor ownership has been the dominant 
newspaper publisher in metropolitan Kan- 
sas City. From April 1, 1942 until July 4, 
1952, The Kansas City Star Company 
was the only publisher in Kansas City, 
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Missouri of daily newspapers of general 
circulation.” 


The Motion to Strike with respect to this 
language must be overruled for the same 
reason as above expressed. 


[Discriminatory Advertising Rebates] 


Defendants seek to have stricken from 
the indictment, subparagraphs (g) (h) (i) 
(j) (k), part of (1), (m) (n) (0) and (q) of 
Paragraph 25. The first two subparagraphs 
charge: 


“(g) Discriminate between purchasers 
of advertising in defendants’ newspapers 
by contracting to grant and granting some 
advertisers discriminatory discounts or 
rebates not listed in defendants’ published 
rate cards; 

“(h) Offer the lowest rates on defend- 
ants’ rate cards for local display advertis- 
ing on condition that advertisers (1) 
contract to advertise and advertise in 
various combinations of defendants’ news- 
papers, and (2) contract to place and 
place a minimum number of lines in every 
issue of each such newspaper in the 
selected combination”; 


I can find no authority which indicates to 
me that these charges, if true, would be any 
violation of the law. Certainly the defend- 
ants have the right to engage in whatever 
business practices they may see fit in the 
conduct of their business so long as they 
are not intended to restrain trade or to 
monopolize. 


No authority has been cited, and I know 
of none, which requires a newspaper to 
charge the same rate to all of its advertisers, 
or to follow and strictly comply with any 
schedule of rates which may have been 
published by it. Nor do I find any which 
prohibits the granting of lower rates for 
various combinations of advertising in their 
newspapers, or the granting of such lower 
rates as an inducement to those who agree 
to place a minimum number of lines in 
every issue of their newspapers or selected 
combination. 


As to these subparagraphs, the Motion to 
Strike is sustained. 


[Forced Combination Advertising Contracts] 


The next three subparagraphs, (i) (j) 
(k) are in a different category. 


“(i) Require advertisers using classified 
advertisements to contract to purchase 
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and to purchase such advertisements in 
the Times and in the Star as a unit at 
combination rates and refuse to sell such 
advertising separately in the Times or 
Star; 

“(j) Require advertisers using general 
advertising to contract to purchase and to 
purchase such advertisements in the 
Times and in the Star as a unit at com- 
bination rates and refuse to sell such adver- 
tising separately in the Times or Star”; 


The identical questions before the court 
in The Times-Picayune case, are involved 
here. In his opinion Mr. Justice Clark 
said: 

“Viewed against the background of 
rapidly declining competition in the daily 
newspaper business, such a trade practice 
becomes suspect under the Sherman 
Act. 

“Tying arrangements, we may readily 
agree, flout the Sherman Act’s policy that 
competition rule the marts of trade. Basic 
to the faith that a free economy best 
promotes the public weal is that goods 
must stand the cold test of competition; 
that the public, acting through the mar- 
ket’s impersonal judgment, shall allocate, 
the Nation’s resources and thus direct 


the course its economic development will 
taken Ais % 


“By conditioning his sale of one com- 
modity on the purchase of another, a seller 
coerces the abdication of buyers’ inde- 
pendent judgment as the ‘tied’ product’s 
merits and insulates it from the competi- 
tive stresses of the open market. * * *” 

That court finally determined that the 
volume of commerce affected was not suf- 
ficiently substantial to bring the alleged 
violation within the purview of the Act. 
But here that is a question for determina- 
tion, and the motion with respect to these 
two subparagraphs must be overruled. 


[Radio and Television Advertising] 
Subparagraph (k) charges that: 


“(k) From about 1933 until about 1937, 
induced advertisers to advertise on radio 
station WDAF rather than on competing 
radio stations by providing that an adver- 
tiser in defendants’ newspapers who pur- 
chased time on WDAF would receive a 
special discount”; 


It is possible that this charge may become 
important, and the Motion to strike it will 
be overruled. 
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Subparagraph (1) provides: 


“(1) Threaten to refuse and refuse to 
contract for television broadcasting and 
advertising time on television station 
WDAF-TY with (1) advertisers who do 
not advertise in defendants’ newspapers 
or on defendants’ radio station, and (2) 
others engaged in publishing a printed 
publication in metropolitan Kansas City 
selling advertising space”; 

Defendants seek to strike that part of said 
subparagraph which provides: 


“* * * and (2) others engaged in pub- 
lishing a printed publication in metro- 
politan Kansas City selling advertising 
space;” 


For the same reason expressed above, the 
motion with respect to this language will 
be overruled. 


[Restraints on Newspaper Carriers] 


Subparagraphs (m) and (n) charges that 
they did— 


“(m) Induce and coerce newspaper car- 
riers who sell and distribute defendants’ 
newspaper to contract to refrain and to 
refrain from the sale and distribution of 
newspapers, shopper publications or cir- 
culars published or printed by others than 
the defendants;” 

“(n) Required carriers who sell and dis- 
tribute defendants’ newspaper (1) to con- 
tract to pay and to pay for newspapers in 
excess of the number of subscribers on 
the carriers’ routes, and (2) to deliver 
these newspapers to subscribers who are de- 
linquent in payment of their subscriptions ;” 


I can conceive of no circumstance under 
which the facts charged in these two sub- 
paragraphs would be violative of the Antitrust 
Laws. As to subparagrah (m) certainly 
the defendants had a right to require their 
carriers to work for them exclusively and 
for no other person, if they desired to do so. 
If the defendants had sought to prevent 
news dealers generally from selling any 
publication except their own, that might 
provide some basis for a charge of violating 
the law, but to limit their own newspaper 
carriers to the sale and distribution of their 
own papers, in my opinion could in no way 
be in restraint of trade. 

The same reasoning applies to subparagraph 
(n). For that reason the motion with re- 
spect to subparagraphs (m) and (n) will 
be sustained. 
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[Forced Combination Subscriptions| 
Subparagraph (0) charges that they did: 


“(o), Require subscribers to the Times, 
the Star, or The Sunday Star to contract to 
purchase and to purchase subscriptions to 
all of these newspapers as a unit at com- 
bination rates and refuse to sell such sub- 
scriptions to these newspapers separately ;” 


Subparagraph (q) charges that they— 


“(q) Acquired and attempted to acquire 
ownership of newspaper machinery, presses, 
other equipment, newspaper morgues and 
files, contracts for newspaper comics, fea- 
tures, news services, good will and/or 
names of newspapers, which might other- 
wise have been purchased by others than 
defendants for use in competing with 
defendants’ newspapers.” 


For the reasons heretofore expressed in 
other subparagraphs, the Motion with re- 
spect to subparagraphs (0) and (q) will 
be overruled. 


[Exclusion of Competttion] 
Under Paragraph 26 it is charged that: 


“The effects of the aforesaid offense, 
among others, have been and are: (a) To 
exclude all others from engaging in the 
publication of daily newspapers in Kan- 
sas City, Missouri.” 

Defendants seek to have this language 
stricken from the indictment. Under the 
indictment it is charged that the defendants 
were and are now monopolizing and at- 
tempting to monopolize certain interstate 
trade and commerce in the dissemination 
of news and advertising. The language of 
Paragraph 26(a) above is proper, and the 
motion to strike it will be overruled. 


[“Tying” Subscription Contracts] 


They also seek to strike subparagraph 
(e) under “EFFECTS” which is— 


“(e) To compel subscribers to purchase 
newspapers which they do not want.” 

If the defendants required the readers to 
subscribe to their newspapers in combina- 
tion and would not sell them separately, 
I can see no reason why the same law 
should not apply to the control of its reader- 
ship as would apply to the control of its 
advertisers, when there is a “tying” arrange- 
ment. 


Therefore the motion to strike this sub- 
paragraph will be overruled. 
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Ardita v. Bright 
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For the same reason stated with reference 
to other subparagraphs challenged, the mo- 
tion to strike subparagraph (f) will be over- 
ruled. 


[Deprivation of Television Facilities 
to Competitors | 
They also seek to strike subparagraph 
(f) under “EFFECTS.” 


“(f) To deprive competing publishers 
of the use of defendants’ television station.” 


( 67,684] Ardita v. Bright. 


In the Supreme Court of Nassau County, State of New York. 131 N. Y. L. J. No. 31, 
page 14, dated February 16, 1954. 


New York Antitrust (Donnelly) Act 


State Laws—Unions—Injunction—Variety Artists—The exemption afforded in Sec- 
tion 340 of the General Business Law of New York for organizations of workingmen 
‘applies to a union of variety artists. The fact that such artists furnish their services 
largely on an independent contractor basis does not remove their union from the scope of 
the exemption since the courts have recognized the right of workingmen, even if working 
as independent contractors, to form or join labor unions and to engage in union activities 
for the purpose of bettering their working conditions. Therefore, this union of variety 
artists does not violate the state antitrust laws but engages in legitimate union activities 
when it seeks to obtain recognition and a union contract from a theatre-restaurant and 
when, following the refusal of these demands, it directs its members not to perform at 
the establishment, places the establishment on an “unfair list,” and directs all agencies 
representing its members to refrain from contracting any performance of its members 


into the establishment. 


See Combinations and Conspiracies, Vol. 1, {| 2441.34. 
For plaintiff: Lorenz, Finn & Nobiletti, New York, N. Y. 
For defendant: Silverstone & Rosenthal, New York, N. Y. 


[Injunction Against Union Sought] 


Rircuie, Justice [Jn full text]: Plaintiff 
institutes this action for a permanent injunc- 
tion restraining defendants from alleged im- 
proper activities interfering with plaintiff’s 
conduct of his business and for judgment 
declaring defendants’ practices to be in vio- 
lation of Article 22, section 340, of the 
General Business Law of the State of New 
York prohibiting the creation of monopolies, 
and moves herein for an injunction pendente 
lite restraining the defendants from engag- 
ing in the activities constituting such alleged 
interference. Defendants are officers of the 
American Guild of Variety Artists, a union, 
the membership of which is comprised in 
majority of performers and entertainers en- 
gaged in presenting specialty acts and other 
forms of vaudeville or variety entertainment. 


[Plaintiff a Theatre-Restaurant 
Operator] 


Plaintiff is engaged in operating a theatre 
restaurant in Franklin Square, New York. 
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Meals and drinks are served and variety 
acts are presented for the entertainment of 
patrons of plaintiff’s establishment. The 
variety acts consist of individual performers 
or teams of performers whose specialties 
embrace dancing, singing, acrobatics or any 
other endeavor calculated to entertain the 
public. The period of engagement of the 
acts varies as does the amount of remunera- 
tion paid the performers. Each engagement 
is accompanied by a written contract be- 
tween the performers and the plaintiff, 
which specifies among other things, the 
period of engagement and the amount to be 
paid the performers. 


[Union Sought Collective Bargaining 
Agreement | 


On October 9, 1953, representatives of 
the defendant union appeared at plaintiff’s 
restaurant and directed the performers then 
presenting their acts to leave plaintiff's 
establishment and refrain from further per- 
formance therein. Thereafter defendant union 
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designated plaintiff's establishment as one 
being on. its ‘‘National Unfair List” and 
directed all agencies representing its mem- 
ber performers to refrain from “booking” 
or contracting their acts into - plaintiff's 
restaurant. This action on defendant union’s 
part stemmed from plaintiffs’ refusal to sign 
a contract providing for recognition of de- 
fendant as the collective bargaining agent of 
its members; plaintiff's agreement to engage 
as performers only members in good stand- 
ing of defendant union and containing vari- 
ous other provisions governing minimum 
wages to be paid its members, maximum 
number of daily performances, the latest 
hour of performance, the furnishing of ade- 
quate dressing rooms and sanitary facilities, 
restricting disputes to determination by 
arbitration, compelling the posting of bonds 
to insure payment of performers and various 
other terms designed chiefly to benefit de- 
fendant union’s members. 


[Plaintiff Alleges Antitrust Violation] 


Plaintiff maintains that the actions of de- 
fendant union are an attempt to control the 
field of variety artists in violation of section 
340 of the General Business Law and that 
prohibition of performance by its members 
in plaintiff’s establishment constitutes an un- 
lawful interference with the conduct of his 
business entitling him to the injunctive re- 
lief sought in this motion. 


Defendant union, in opposition, urges that 
its action was taken as the result of a labor 
dispute existing between the parties and that 
by reason thereof plaintiff is precluded from 
injunctive relief by virtue of the provisions 
of section 876-a of the Civil Practice Act. 


[Performers as Independent Contractors] 


Plaintiff in support of his contention in- 
sists that the performers engaged in present- 
ing specialty or variety acts are independent 
contractors, pointing out that they are not 
subject to the control of the plaintiff; that 
they own and furnish their own costumes, 
materials and music; the periods of engage- 
ment are generally short, ranging in time 
from one night to several weeks; that in 
the performance of their acts they have the 
right to select their material and present it 
in their own manner; that they do not ap- 
pear on plaintiff's payroll; that they are not 
paid for overtime or sick leave nor are social 
security or income tax withholdings made 
by plaintiff from the amounts paid them. 
Plaintiff further points out that such per- 
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formers are paid sums for their services 
ranging from a few hundred dollars: per 
week to sums in excess of $2,000. By reason 
of the facts above set forth plaintiff con- 
tends that-such performers are in the cate- 
gory of independent contractors and therefore 
the relationship of employer and employee 
necessary to the existence of a labor dispute 
does not exist. 


[Defendant a Bona Fide Union] 


It is conceded that the defendant is a bona 
fide union. Its right to represent perform- 
ers of specialty acts such as those described 
herein is challenged by plaintiff although it 
is acknowledged to be the collective bar- 
gaining agent of members of choruses or 
other persons engaged in theatrical produc- 
tions not in the category of principals. 


A reading of the papers and exhibits sub- 
mitted by the parties on this motion lead 
me to the conclusion that the aims and pur- 
poses of the defendant union are to establish 
terms and hours of employment and benefits 
involving the health, safety and security of 
its members, be they members of a chorus 
or principals. These have been consistently 
held legitimate union objectives and it is 
unnecessary to list the authorities therefor. 


The next question to be determined is 
whether the performers engaging in specialty 
acts are proper subjects of unionization. 
The right of persons characterized as inde- 
pendent contractors to join associations or 
trade unions and enjoy the benefits accruing 
therefrom has been recognized by the courts 
(Braver v. Charton et al., 37 N. Y. Supp., 2d, 
326 [NOR]; Milk Wagon Drivers Umon, 
Local No. 753, Internat. Brotherhood of Team- 
sters, Chauffeurs, Stablemen and Helpers of 
Am. v. Lake Valley Farm Products [1940-1943 
Trave Cases 7 56,070], 311 U. S. 91) as well 
as the same right in skilled musicians, 
artists and entertainers (Krip Hidg. Corp’n v. 
Canavan et al., 159 Misc., 3). 

In the light of the determination herein 
that defendant union is a bona fide labor 
union and as such is a proper representative 
agency of performers and principals as well 
as those in minor capacity, adjudication 
must follow that defendant union is exempt 
for the provisions of article 22 of the Gen- 
eral Business Law by subdivision 2 of sec- 
tion 340 thereof. 


The defendant union having presented 
legitimate demands involving working con- 
ditions, hours of employment, wages and 
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[Injunction Denied] 


Accordingly the motion for a temporary 
injunction is denied. 


the right of collective bargaining, I find that 
the controversy between the parties arises 
out of a labor dispute within the provisions 
of section 876-a. 


[] 67,685] Westinghouse Electric Corp. v. Charles Appliances, inc] 


In the Supreme Court of New York County, State of New York. Special Term, 
Part III. 131 N. Y. L. J. No. 34, page 8, dated February 19, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Enforcement of Established Price—“Club Plans” of Dis- 
tribution—Temporary Injunction.—A manufacturer was denied temporary injunctive relief 
against a retailer in a fair trade enforcement action because no showing was made that 
the manufacturer policed the distribution of merchandise by so-called “club plans” or 
that the manufacturer did not participate in-the plans. Since the maintenance of retail 
price levels is so widely practiced, the effect thereon of the types of distribution should 


be determined after a plenary trial and not on interim motions. 


See Fair Trade, Vol. 1, J 3440.34, 3452.34. 


NatHAN, Justice [Jn full text]: Motion 
for injunctive relief pendente lite is denied. 
Plaintiff’s prior application for similar relief 
was denied by reason of failure of proof of 
violation of the price-fixing agreement. The 
defect in proof has been corrected. There 
still remains the issue with respect to the 
effect of the distribution of plaintiff’s mer- 
chandise by so-called “club plans” and the 
nature and extent of plaintiff’s participation 
therein. The effect of such distribution and 
of distribution of such merchandise as part 
of sales promotion projects of other mer- 
chandise present serious issues with respect 
to the enforcement of price-fixing agree- 
ments. Particularly is this the case when 
there is not only an absence of any showing 


of a policing of such means of distribution 
but in addition, perhaps, a participation 
therein. Since the maintenance of price 
structures at the retail level is so widely 
practiced in business affairs of the commu- 
nity, the effect thereon of the types of dis- 
tribution of price-fixed articles should be 
determined. Such a determination should be 
made, however, after a plenary trial and not 
on interim motions. The papers on this 
application indicate that the cause has been 
noticed for trial and will be reached in the 
near future. Despite this, if plaintiff elects, 
an even earlier trial will be directed, in 
which event an order so providing shall be 
settled. Order signed. 


[J 67,686] Herbert Brownell, Jr., Attorney General of the United States, v. Ketcham 


Wire & Manufacturing Co. 


In the United States Court of Appeals for the Ninth Circuit. 


February 19, 1954. 


No. 13,718. Filed 


Appeal from the United States District Court for the Western District of Washing- 
ton, Northern Division. Wui1taAm J. Linpperc, District Judge. 


Sherman Antitrust Act 


Patent, Copyright and Trade-Mark Monopolies—Allocation of Markets.—A licensing 
agreement entered into prior to World War II by an American wire manufacturer with 
a German national under which the manufacturer secured an exclusive licensing agree- 


{* A similar motion was denied in the case of 
Benrus Watch Co. v. Braverman, N. Y. Sup. 
Ct., N. Y. County, Special Term, Part III, 131 
N. Y. L. J. No. 3%, page 8, dated Feb. 19, 1954, 
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on the basis that the situation was like that 
discussed in Westinghouse Electric Corp, v. 
Charles Appliances, Inc.] 
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ment covering U. S. patents relating to wire tying and wire strapping machines, methods, 
and devices, the products of German invention, and in return was obligated to pay 
royalties, with the right remaining in the licensor to cancel the agreement for failure to 


receive a stated annual royalty, did not violate the antitrust laws. 


The agreement, which 


further provided that the American manufacturer was to have sole and exclusive right 
to manufacture, sell, loan, or sublicense in the United States the articles covered by the 
patents, that the articles would not be exported to any foreign country, and that the 
German licensor would not import the articles into the United States, is in conformity 
with the patent laws which permit a patent owner to grant an exclusive right under his 


patent to the whole or to any specified part of the United States. 


These patent laws are 


based on the Federal Constitution, Article 1, Section 8, Clause 8, and are therefore as 


valid as are antitrust laws. 


The Attorney General, as successor to the Alien Property 


Custodian in whom the patents were vested during World War II, must recognize the 
licensing agreement as valid and existing, and must recognize the wire manufacturer as 


the sole and exclusive licensee. 


See Combinations and Conspiracies, Vol. 1, J 2013.275. 


For the appellant: Paul V. Myron, Deputy Director, Office of Alien Property; James 
D. Hill, George B. Searls, and Westley W. Silvian, Attorneys, Department of Justice, 
all of Washington, D. C.; Charles P. Moriarty, U. S. Attorney, and John E. Belcher, 
Assistant U. S. Attorney, both of Seattle, Washington; and Val Hammack, Special Assist- 
ant to the Attorney General, San Francisco, California. 


For appellee: Skeel, McKelvy, Henke, Evenson & Uhlmann, W. Paul Uhlmann, 
William H. Gates, Jr., Altha P. Curry, all of Seattle, Washington. 


Before Hraty and Bong, Circuit Judges, and Carrer, District Judge. 


Carter, District Judge [Jn full text except 
for omissions indicated by asterisks|: This ap- 
peal raises questions concerning the juris- 
diction of the District Court under the 
Trading With The Enemy Act, [Oct. 6, 
1917, c. 106, Sec. 1; 40 Stat. 411 as amended; 
50 U. S. C. A. App. Sections 1-40]; inter- 
pretation of appellee’s patent licensing con- 
tract with a German national and the im- 
pact of the antitrust laws of the United 
States on such contract. 

Motions for summary judgment sup- 
ported by affidavits were made by both 
appellant and appellee, and the basic facts 
are not in dispute. No findings were made. 
We draw the facts hereafter related from 
the admitted facts of the pleadings, the 
undisputed affidavits, and correspondence 
between the parties set up as exhibits to 
the motions. 

The appellee and plaintiff [hereafter called 
Ketcham] is a corporation of the State of 
Washington. It is not an “enemy” or 
“ally of the enemy.” On December 23, 


1938, there was delivered to Ketcham an 
option agreement executed by Oscar Kind, 
a German national, covering two U. S. 
patents, and two applications for U. S. 
patents relating to wire tieing and wire 
strapping methods, devices and machines.’ 
The patents in question were the product 
of German invention, and owned by Oscar 
Kind.” 

Ketcham paid $1,000 to Kind on receipt 
of the option, and within the time specified 
and an extension thereof, paid an additional 
$4,000 on or about June 30, 1939. Ketcham 
thus secured an exclusive licensing agree- 
ment covering the patents and patent appli- 
cations [hereinafter referred to as the 
“patents”] within the United States and 
its territories. 


In return for the exclusive license, Ket- 
cham was obligated to pay royalties based 
on the amount of wire sold with the inven- 
tions covered by the licensing agreement, 
and on the sale of machines manufactured 
under the patents. Royalty provisions also 


1Those patents were #2,019,570—wire strap- 
ping for packages, with twisted tie, issued 
November 5, 1935; #2,129,063 wire tieing ma- 
chine etc., issued September 6, 1938. Applica- 
tion, Serial #144,101, devise for tensioning metal 
binding strips, on which patent #£2,154,851 was 
jssued on April 18, 1939; and patent application 
Serial #277,561 for a full automatic wire strap- 
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ping machine on which patent 72,330,629 was 
issued on September 28, 1943. 

2 There was undisputed evidence in the record 
from which the trial court could and did hold 
that Kind was the owner of the patents, al- 
though title to one of them stood in the name 
of a German Company, owned and controlled 


by Kind. 
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gave the licensor, Kind, the right to cancel 
in the event that sales did not produce 
$2,000 royalty per year within \two years. 
Kind promised, among other things, to sup- 
ply, Ketcham with plans and specifications 
and a sample of an automatic wire tieing 
machine. Due to the intervention of the 
war, this machine and the plans and specifi- 
cations were never delivered to Ketcham. 


After describing the patents, the agree- 
ment read as follows: “I, [Kind], offer you 
the sole and exclusive right to manufac- 
ture, sell, loan, give in sub-license or dis- 
pose of otherwise in the United States and 
its territories and possessions, the articles 
covered by said patents and applications for 
patents, and all improvements thereon at 
the following conditions .’; and pro- 
vided in paragraph 12, “It is understood 
and agreed that you will not sell or export 
the articles covered by the aforesaid patents 
and patent applications to any foreign coun- 
try, and that I will not import nor permit 
the importation of said articles into the 
United States of America, its territories 
and possessions.” 


The patents were vested* by the Alien 
Property Custodian by vesting orders No. 
68 and No. 201 [7 Fed. Reg. 6181, 8 Fed. 
Reg. 625], dated respectively July 30, 1942 
and October 2, 1942. All right, title and 
interest of Kind in the license agreement 
was vested by the Alien Property Custodian 
by vesting order No. 3998 [9 Fed. Reg. 
10652] on August 8, 1944. 


Pursuant to inquiry by Ketcham, the 
Alien Property Custodian on November 5, 
1942, enclosed copies of two forms which 
could be filed with his office—Form APC-1, 
issued pursuant to General Order No. 4, 
{Fed. Reg. 5539] and Form APC-2, issued 
pursuant to General Order No. 2, [7 Fed. 
Reg. 4634.] 

On November 5, 1942, the Alien Property 
Custodian also informed Ketcham that the 
Custodian was willing to consider an in- 
formal claim to any rights it might have 
and that if action satisfactory to Ketcham 


3 During World War I the Custodian ‘‘seized’’ 


property. By virtue of the 1941 amendment to 
the Act, during World War II property was 
“‘vested.”” Section 9(a) applies to ‘‘vested’’ 


property as it did to that which was ‘‘seized.’’ 
See Markham v. Cabell, (1945) 326 U. S. 404, 
411; Draeger Shipping Co. v. Crowley, [S. D. 
N. Y. 1943] 49 F. Supp. 215. 

+The vesting orders were made by the Alien 
Property Custodian. Subsequently the record 
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was not taken, Ketcham could then file a 
claim on APC-1. On December 1, 1942, 
Ketcham filed form APC-2. The govern- 
ment‘ contends Ketcham never. filed form 
APC-1. 


By letter of July 1, 1949, the government 
advised Ketcham that it had concluded that 
the licensing agreement violated the Sher- 
man Act, that rights claimed by appellee 
under the licensing agreement were unen- 
forcible and that the government considered 
itself “at liberty to take such action with 
respect to the patents as appear to be de- 
sirable in the public interest, including the 
grant of revocable, non-exclusive, royalty 
free licenses thereunder.” 


On September 20, 1950, the government 
informed Ketcham of its intention to termi- 
nate the agreement as of December 31, 
1950, for failure to pay the minimum royal- 
ties provided for in the agreement. 


This action was commenced November 
27, 1950, before the date of the announced 
determination. 


Upon granting Ketcham’s motion for sum- 
mary judgment, the district court entered a 
judgment which we summarize as follows: 


(1) That the agreement between Kind 
and Ketcham was an enforcible agreement, 
had. not been abandoned or terminated by 
the parties, and was still in force and effect. 


(2) That the agreement did not violate 
the antitrust laws of the United States. That 
if paragraph 12 of the agreement could be 
said to violate the antitrust laws, the para- 
graph was severable from the rest of the 
agreement and the lawful parts would be 
given effect. 


(3) That. forfeiture or termination of the 
agreement for failure to pay minimum royal- 
ties could be effected by the licensor or his 
successors in interest only for failure to pay 
minimum royalties during the particular two 
year period prior to the effective termination 
date. 


(4) That the furnishing by the licensor of 
models and complete drawings of each of 


shows action by the ‘Office of Alien Property’’ 
and ‘‘Director, Office of Alien Property.’ By 
Executive Order No. 9788 [Oct. 15, 1946, 11 Fed. 
Reg. 11981] the Attorney General succeeded to 
the duties and powers of the Alien Property 
Custodian. In this opinion the Alien Property 
Custodian, the Director, Office of Alien Prop- 
erty and the Attorney General will be referred 
to as the government. 
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the patented articles were conditions prece- 
dent to the obligation to pay royalties. 

(5) That the defendant as successor to 
the Alien Property Custodian and his pred- 
ecessors did not by their. acts or their 
letter of September 20, 1950, terminate Ket- 
cham’s rights under the agreement. 

(6) That Ketcham is, and at all times 
since June 30, 1939, has been, the sole and 
exclusive licensee in the United States for 
the patents involved. 

(7) That the defendant and all persons 
claiming by, through or under him on his 
predecessors in interest, are directed to rec- 
ognize Ketcham as such sole and exclusive 
licensee. 


The appellant now contends: 


(1) That Ketcham failed to comply with 
Sec. 9(a) of the Trading With The Enemy 
Act, in that it did not file a claim for the 
return of vested property; 

(2) The government did not vest any 
property or rights of Ketcham and that 
therefore the court below lacked jurisdiction 
to enter a judgment under the Trading 
With The Enemy Act; 

(3) That the reliance by the court below 
on the Declaratory Judgment Act was im- 
proper; 

(4) That the agreement provided for a 
division of markets which was a per se vio- 
lation of the antitrust laws and that the 
agreement was therefore unenforcible. * * * 

[Articles I, II, and III of the opinion, relat- 
ing to The Trading With The Enemy Act and 
the Declaratory Judgment Act, are omitted as 
not being within the scope of TRADE REGULA- 
TION Reports. | 


iW 


The Licensing Agreement Is Not Illegal 
or Unenforcible Under the 
Antitrust Laws. 


It is a fundamental rule of patent law that 
the owner of a patent may license another 
and prescribe territorial limitations. SOS. 
Code, Sec. 47 provided he may “orant and 
convey an exclusive right under his applica- 
tion for patent or patent to the whole or 
any specified part of the United States.” 
Substantially similar language was carried 
overtin, (0.35 UiSa Cade, Sec. 261, by the 
revision of the patent laws. Act of July 19, 
1952, c. 950, Sec. 1, 66 Stat. 810. These sec- 
tions rest on the provisions of the Constitu- 
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tion in Art. 1, Sec. 8, Clause 8. Patent laws 
therefore are equally as valid as antitrust 
laws. 


The government cases are not in point 
in the case at bar. 


It is clear that agreements to divide a 
market are violations of the antitrust laws. 
Addyston Pipe & Steel Co. v. U. S., [1899] 
175 U. S. 211, 241. Continental Wallpaper Co. 
v. Wright & Sons Co., [1909], 212 U. S. 227, 
261-3. But these cases do not concern the 
exercise of a patent monopoly. 

U. S. v. Aluminum Co. of America [1944- 
1945 Trapr Cases § 57,342], (2 Cir. 1945) 
148 F. (2) 416, was a case involving the 
monopolizing of a market but not by use of 
patents. 


“Tt is not the monopoly of the patent 
which is invalid. It is the improper use of 
that monopoly.” U. S. v. Line Material Co. 
[1948-1949 TrapE Cases { 62,225], (1948), 
SE) U5 Se Ao, SUS 


The Courts have condemned many prac- 
tices in connection with the use of patents, 
€.g.: 

(a) Use of invalid patents in price fix- 
ing: McGregor v. Westinghouse Electric & 
Mfg. Co. [1946-1947 TravE Cases {[ 57,525], 
(1947) 329 U. S. 402, 407; 

(b) Cross-licensing of patents: U.S. v. 
Line Material Co., (supra) ; 

(c) Attempts to extend the scope of 
patent monopoly: Motion Picture Patents 
Co. v. Universal Film Mfg. Co., (1917) 243 
-U. S. 502, 516; Carbice Corp. of America 
v. American Patents Development Corp., 
CIGSIL) AX Ws Ss 275 ils 

(d) Illegal price fixing activities in con- 
nection with patents: Sola Electric Co. v. 
Jefferson Electric Co. [1940-1943 TRADE 
Cases 956,245], (1942) 317 U. S. 173; 
Edward Katzinger Co. v. Chicago Metallic 
Mfg. Co. [1946-1947 Trape Cases q 57,524], 
(1947) 329 U. S. 394; McGregor v. West- 
inghouse Electric & Mfg. Co., (supra) ; 
Pfotzer v. Aqua Systems Inc. [1946-1947 
Trape Cases 957,595], (2 Cir. 1947) 162 
F. (2) 779, falls within this category. 
There was also involved the claim of 
royalties on unpatented articles. 

(e) Tieing patents to unpatented de- 
vices or processes: Ethyl Gasoline Corp. v. 
U. S. [1940-1943 Trape Cases { 56,013], 
(1940) 309 U. S. 436, 456; Mercoid Corp. 
v. Mid-Continent Investment Co. [1944-1945 
Trape Cases § 57,201], (1944) 320 U. S. 
661, 667-8; Mercoid Corp. v. Minneapolis- 
Honeywell Regulator Co. [1944-1945 TRADE 
Cases J 57,202], (1944) 320 U. S. 680, 684; 
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(f) Seeking to extend the effect of an 
expired patent: U. S. v. Timken Roller 
Bearing Co. [1948-1949 TRapE_ CASES 
{ 62,380], (D. C. Ohio, 1949) 83 F. Supp. 
284, 313-314. Affirmed Timken Co. v. U.S. 
[1950-1951 TrapE Cases {| 62,837], (1951) 
341 U. S? 593t 
(g) Misuse of patents: U. S. v. National 
Lead Co. [1946-1947 Trap Cases § 57,575], 
(1947) 332 U.S. 319; McCullough v. Kam- 
merer Corp. [1948-1949 TrapE CASES 
7 62,231], (9 Cir. 1948) 166 F. (2) 759. 
The licensing agreement in our case does 
not come within the areas proscribed in the 
above cases relied on by the government. 

Paragraph 12 of the licensing agreement 
heretofore set forth in this opinion, consists 
of two parts: First, “ . 2 that yous (Ket- 
cham) will not sell or export the articles 
covered by the aforesaid patent and patent 
applications to any foreign country .. .”. 
This was an agreement by Ketcham to 
honor the territorial limits of the license 
granted, and was lawful. The second part 
reads, “and that I, (Kind) will not import, 
nor permit the importation of said articles 
into the United States of America, its terri- 
tories and possessions . . .”. This was an 
agreement by Kind that the license granted 
Ketcham was an exclusive license. We can- 
not find anything illegal or unenforcible in 
paragraph 12. Exclusive territorial licenses 
granted under patents are old in the law. 
Unless they run afoul of the antitrust laws 
for other reasons, and based on additional 
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facts as shown in the examples cited above, 
they are legal. U. S. v. General Electric Co., 
(1926) 272 U. S. 476, 489; Becton, Dickinson 
& Co. v. Eisele, [6 Cir. 1936] 86 F. (2) 267; 
cert. den. 300 U. S. 667. 


The basic holding in the General Electric 
case (supra) as to the right to a patent 
monopoly has not been questioned. That 
portion of the opinion involving price fixing, 
has resulted in discussion in subsequent 
opinions, eg., U. S. v. Line Material Co., 
(supra). But price fixing is not involved in 
our case. 


Paragraph 14 of the licensing agreement, 
provides: “I, (Kind) undertake to give you 
(Ketcham) the first option on all and every 
new invention or improvement I shall make 
in future in the special Art of wire tieing 
tools and machines.” At most Ketcham had 
an option which would permit him to bar- 
gain for the new patents. Unless Ketcham 
met Kind’s prices and terms as to royalty 
payment, the option would avail him noth- 
ing. This probably meant nothing more than 
that between equal bids for the new patents 
or device, Ketcham’s bid would be favored. 


We hold that the licensing agreement is 
not illegal or unenforcible. It follows that 
the appellant unlawfully exercised control 
and dominion over Ketcham’s rights under 
the licensing agreement and that Ketcham 
was entitled to the relief granted by the 
trial court. The judgment is affirmed. 


[] 67,687] Gamble-Skogmo, Inc., Bert C. Gamble, M. O. Weiby, Samuel Miles, and 
R. C. Teuscher v. Federal Trade Commission. 


In the United States Court of Appeals for the Eighth Circuit. 


February 25, 1954. 


No. 14,657. Filed 


Petition for review of order of the Federal Trade Commission. 


Clayton Antitrust Act and Federal Trade Commission Act 


Exclusive Dealing—Substitution of Trial Examiner—Requirements of Administrative 
Procedure Act—Procedural Due Process.—A cease and desist order of the Federal Trade 
Commission entered against a wholesale distributing corporation and its officers to pre- 
vent them from entering into exclusive dealing contracts with retailers and engaging in 
practices designed to lessen competition and to create a monopoly was set aside. The 
trial examiner before whom evidence had been taken and who had heard and had observed 
the witnesses was required by statute to retire prior to making a recommended decision, 
and a substitute examiner was appointed by the Commission who from an examination 
of the printed record made a decision adverse to the corporation. Although Section 5 (c) 
of the Federal Administrative Procedure Act, which provides that “the same officers who 
preside at the reception of evidence * * * shall make the recommended decision or initial 
decision * * * except where such officers become unavailable to the agency,” did not 
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Gamble-Skogmo, Inc. v. FTC 


require the Commission to take action to determine the retired examiner’s qualifications 
or to reemploy him at all, or to strike the evidence and require the substitute examiner to 
hear the case de novo if a credibility evaluation from hearing and seeing the witnesses 
testify was unnecessary, the fact that the substitute examiner arrived at his recommended 
decision by making obvious, personal credibility evaluations solely from the written record, 
thereby resolving directly contradictory testimony, required the decision of the Commission 
to be reversed. In this situation, the general requirement of Section 5 (c) of the Adminis- 
trative Procedure Act that the recommended decision should be made by the examiner 
who presided at the reception of the evidence in order that such a material credibility 
evaluation as was engaged in by the substitute examiner would include the elements of 
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having seen and heard the conflicting witnesses testify was controlling, 


See Exclusive Dealing, Vol. 1, § 4009.250; Unfair Practices, Vol. 2, 1 5031.10, 5047.10; 
Federal Trade Commission Enforcement and Procedure, Vol. 2, J 8611.37, 8801.910. 


For petitioners: W. P. Berghuis, Minneapolis, Minnesota. 


For respondent: J. B. Truly, Attorney, Federal Trade Commission (W. aby kelley, 
General Counsel, and Robert B. Dawkins, Assistant General Counsel, Federal Trade Com- 


mission, with him on: the brief). 


Setting aside and remanding a Federal Trade Commission order in FTC Dkt. 5575. 


Before SANBORN, WooprouGH and JoHNSEN, Circuit Judges. 


[Petition To Review Order] 


JouNsEN, Circuit Judge [Jn full text]: 
The Federal Trade Commission, in pro- 
ceedings under 15 U. S. C. A. §§ 21 and 45 
(b), found that Gamble-Skogmo, Inc., its 
officers and its directors had been violating 
section 3 of the Clayton Act, 15 U.S.C. A. 
§ 14 and section 5 (a) of the Federal Trade 
Commission Act, 15 U. S. C. A. §45 (a), 
and entered cease and desist orders con- 
forming to its findings. The corporation, 
its officers and its directors have petitioned 
for review of these orders. 


[Complaint Charges Use of Excluswve- 
Dealing Contracts] 


The first count in the Commission’s com- 
plaint had charged in substance that the 
corporation, under the direction of its offi- 
cers and its directors,® in its business as 
a wholesale distributor, was engaged in 
making sales and contracts for the sale, in 
interstate commerce, of goods, wares and 
merchandise, consisting of automobile sup- 
plies, electrical appliances, sporting goods, 
paints, ready-to-wear clothing, and the vari- 
ous other items distributed by it,* to its 
numerous retail dealers,® upon the condition, 


1 “Tt shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to lease or make a sale or contract for sale of 
goods, wares, merchandise, machinery, supplies, 
or other commodities, whether patented or un- 
patented, for use, consumption, or resale within 
the United States or any Territory thereof or 
the District of Columbia or any insular pos- 
session or other place under the jurisdiction 
of the United States, or fix a price charged 
therefor, or discount from, or rebate upon, such 
price, on the condition, agreement, or under- 
standing that the lessee or purchaser thereof 
shall not use or deal in the goods, wares, 
merchandise, machinery, supplies, or other 
commodities of a competitor or competitors of 
the lessor or seller, where the effect of such 
lease, sale, or contract for sale or such condi- 
tion, agreement, or understanding may be to 
substantially lessen competition or tend to 
create a monoply in any line of commerce.”’ 
Seictat7al 15 U.S. C.. A. § 14. 

2 (1) Unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices 


in commerce, are declared unlawful. 
* * * * % * * 
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“(6) The Commission is empowered and di- 
rected to prevent persons, partnerships, or cer- 
porations * * * from using unfair methods of 
competition in commerce and unfair or decep- 
tive acts or practices in commerce.’’ 38 Stat. 
719) 52) Stat. 11, 15 U.S. ©) Ay § 45(a)): 

3In the opinion hereafter, our reference to 
the corporation will imply also its officers and 
directors, for purposes of their amenability 
to the Commission’s orders. 

4 The corporation had been selling some 12,000 


different articles or items but had subsequently 


reduced its line to a total of approximately 
7300 articles or items of merchandise. 

5 These dealers amounted to some 1700 in 
number, located in 25 midwestern and western 
states, mostly in towns or cities having a popu- 
lation of 5,000 or less. The stores were owned 
and operated by the dealers but earried signs 
identifying the owner as an ‘‘Authorized Gamble 
Store Dealer.’’ Only one such authorized-dealer 
store was allowed to exist in each locality. 
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agreement and understanding that such 
dealers should not purchase merchandise 
from any other distributor, and with this 
having the effect, in the line of commerce 
in which the corporation was engaged, that 
competition might be and had been sub- 
stantially lessened® and that a monopoly 
was being tended to be created. 


[Enforcement of Such Contracts Alleged 
Unfair Trade Practice] 


The second count of the complaint 
charged in substance that the imposing of 
such a condition, agreement and under- 
standing by the corporation upon its dealers, 
for exclusive requirements purchasing by 
them, constituted an unfair trade practice 
and method of competition in commerce, 
as did also the attempts of the corporation 
to police and enforce such condition, agree- 
ment and understanding, by the holding of 
dealers’ meetings at which the company’s 
policy of requiring exclusive handling of its 
goods was emphasized and the possibility 
of reprisal declared; by the sending out of 
fieldmen to check dealers’ stocks for out- 
side merchandise, to report to the corpo- 
ration the amount of such merchandise 
carried, to advise any such dealers to get 
rid of their outside merchandise, and to 
threaten them with a cancellation of their 
contracts and the inability thereafter to 
obtain further goods from the corporation; 
by the paying of a bonus to dealers whose 
cooperation with the corporation in ex- 
clusive requirements purchasing was deemed 
by it to be satisfactory and the reducing or 
denying of such a bonus to dealers. who 
were purchasing outside goods; and by 
engaging in making cancellation of various 
dealers’ contracts for the sole reason that 
they were carrying merchandise of other 
distributors. 


[Corporation Denies Commission’s 
Charges] 


The corporation denied all of the Com- 
mission’s charges against it. It contended 
that it had not contracted to sell or made 
sales to its dealers upon the condition, 
agreement or understanding that the dealer 
was required to purchase exclusively from 
the corporation and could not handle other 
distributors’ goods; that it equally had no 


6 The amount of the corporation’s sales to its 
dealers in the year preceding the filing of the 
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such policy as a matter of practice in the 
incidental or collateral relationships which 
it had with its dealer stores; that, while it 
endeavored to sell its dealers all of their 
merchandise needs, this was done on the 
basis of showing them the possibilities and 
advantages of its goods as a store line and 
without any threats or other coercion against 
them, either express or implied; that the 
purpose of the dealers’ meetings which it 
held was to stimulate interest and activity 
among them, and further ties on their part 
to the corporation and its officers by the 
opportunity afforded for personal contact 
and acquaintanceship, but at none of these 
meetings had the corporation or its officers 
assumed to declare or intimate that the 
dealers would have to handle Gamble mer- 
chandise exclusively or else they would be 
subject to reprisal; that the fieldmen which 
the corporation sent out did not have any 
authority to make agreements or contracts 
with a dealer, or to impose any condition 
upon or exact any promise from him, or to 
make any threat against him because of his 
handling of outside goods, and if any such 
acts ever had been done by a fieldman it 
was without authority, sanction or knowl- 
edge on the part of the corporation; that 
the bonus payments which the corporation 
for a time had made to dealers in appreci- 
ation of and reward for their cooperative- 
ness in purchasing its goods were not an 
unfair trade practice, in that they were in 
nowise coercive, nor did they affect compe- 
tition, either as between the individual deal- 
ers, all of whom were located in separate 
towns, or in relation to the public generally, 
whose purchase price from a dealer was in 
no way related to whether the dealer was 
or was not a recipient of the small bonuses 
paid (3%4% to 1% of the amount of goods 
purchased by such dealer during the year) 
and, in any event, the making of any such 
bonus payments had been terminated by 
the corporation more than a year and a 
half prior to the present proceedings; and, 
finally, that the corporation had not made 
cancellations of dealers’ contracts because 
of the purchasing of outside merchandise 
but had only made cancellations (compara- 
tively few in actual number) in situations 
where a dealer was failing relatively to do 
such a fair share or volume of business 
in the corporation’s products, as the com- 


complaint was $61,071,225, or an average of 
$35,200 per store. 
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munity afforded a reasonable opportunity 
for obtaining, and as the corporation legiti- 
mately and competitively had a right to 
expect, or where the dealer was one who 
demanded special favors or considerations 
in obtaining merchandise or was of the 
type with whom smooth relations were not 
capable of being generally maintained, so 
that the corporation did not care to do 
business with him or to have him held out 
to the general public as an authorized 
Gamble store dealer. 


[Question of Due Process Raised] 


The first attack which here is made upon 
the Commission’s orders is that the Com- 
mission failed to accord to the corporation 
the processes of hearing and determination to 
which it legally was entitled in the existing 
situation. The contention rests upon the 
facts that the trial examiner, before whom 
all of the testimony in the case had been 
taken, and who had had the matter duly 
submitted to him on briefs and oral argu- 
ment, was thereafter, because of his having 
reached the age of 70 years and being eli- 
gible for an annuity and having thus be- 
come subject to being automatically retired 
under the provisions of 5 U. S.C. A. §715 
of the Civil Service Retirement Act, treated 
by the Commission as being legally unavail- 
able for further official duty in the proceed- 
ing; that the Commission thereupon made 
designation of a substitute trial examiner 
(a man 76 years of age, but who did not 
yet have the number of years of service 
required to entitle him to a retirement an- 
nuity) for the purpose of having him pre- 
pare a recommended decision in the case 
and make findings and conclusions on the 
basis of the evidence taken by the initial 
trial examiner; that the Commission denied 
a motion on the part of the corporation to 
disqualify the substitute trial examiner and 
to continue the employment and status of 
the initial trial examiner to the extent of 
permitting him to make his findings, con- 
clusions and recommended decision in the situ- 
ation, which, it was asserted, he was willing 
and able to do; that the Commission also denied 
an alternative motion by the corporation to 
strike the evidence and record in the case and 
to require the substitute trial examiner to en- 
gage in a de novo hearing, in order that 
he thus would have the opportunity to see 
and hear the numerous opposing witnesses 
involved and be able to evaluate their credi- 
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bility upon this basis, in his resolution of 
the many material and disputed questions 
of fact which it was necessary for him to 
determine; and that the substitute trial ex- 
aminer was permitted to make findings and 
conclusions and prepare a recommended de- 
cision (which the Commission substantially 
followed) upon a cold-print reading of 
the record made before the initial trial 
examiner, a choosing in controlling measure 
between the testimony of the conflicting wit- 
nesses from such a reading, and a crediting 
of one as against another, without having 
seen or heard any of them testify. 


The corporation argues that we should 
go the length of holding that the Commis- 
sion’s action, in refusing to exercise its 
powers to continue the employment and 
status of the initial trial examiner until he 
had prepared a recommended decision, 
amounted in the situation to legal arbitrari- 
ness and to a violation of due process. 


[Initial Trial Examiner Automatically 
Separated from Service] 


Under 1s Sine, VAT $715" (a) and. (Cb), 
the initial trial examiner, having reached 
the age of 70 years, having completed 15 
years of service, and having been given 60 
days notice of the date prescribed by law 
for his retirement, was “automatically sepa- 
rated” by the statute itself from his service 
and position with the Commission and was 
not “eligible again to appointment to any 
appointive office, position, or employment, 
under the Government * * * unless the ap- 
pointing authority determines that he is 
possessed of special qualifications.” 


Although the initial trial examiner thus, 
as a matter of law, had been separated from 
his service, position and status with the 
Commission, he was immediately reem- 
ployed by it in his previous capacity for two 
brief and successive intervals of one month 
and of 15 days respectively. The Com- 
mission thereafter, however, took no further 
steps with respect to him, and the short, 
fixed period for which he was reemployed 
accordingly ran out, and his connection with 
the Commission ceased. It appears from 
the record that he thereupon was taken on 
as a trial examiner by another government 
agency. From the time that the present 
case had been orally argued and submitted 
to him, before his automatic separation 
under the statute, and until the expiration 
of the reemployment made of him by the 
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Commission, there had elapsed a period of 
four months, during which he had not sub- 
mitted any findings, conclusions or recom- 
mended decision in the situation. 


[FTC Not Obliged to Undertake Action 
for Examiner's Reemployment] 


Why the Commission did not act to de- 
termine whether the separated examiner 
possessed the qualifications necessary for 
any further reemployment of him, or to re- 
new his reemployment for a sufficient period 
to enable findings, conclusions and a recom- 
mended decision to be made by him, if he 
might have been found to be possessed of 
special qualifications, is not a matter which 
the statute affords any right or any basis 
for us to consider. The provision of 5 
U1. USOC) oA S715 May and (b), sdbyecting 
the initial trial examiner to automatic sepa- 
ration and making him ineligible for further 
service “unless the appointing authority de- 
termines that he is possessed of special 
qualifications,” cannot legally be said, on 
its language or purpose, to have imposed 
any duty or obligation whatsoever upon the 
Commission to take action to determine the 
retired employee’s qualifications or to at all 
reemploy him. 


The statute would seem on its very face 
to be intended simply to afford a govern- 
ment agency the privilege of doing these 
things in respect to some retired employee, 
as a means of facilitating its own function- 
ing, where this appeared to it to be desirable 
and proper in some situation. But each ap- 
pointing authority—one no less than an- 
other—has been left with the absolute right 
on its part, to not engage in any such de- 
termination as to any retired employee, to 
not find that any such person is possessed 
of special qualifications, and, even if such 
qualifications might have been determined 
to exist, to not reemploy any such person, 
all as a matter of its own discretion, judg- 
ment and policy. And since an agency thus 
has the absolute right to no do any of these 
things, its not-doing of any or all of them 
is without any basis for legally constituting 
or being examined as administrative arbi- 
trariness. 


Nor is it possible to transmute the Com- 
mission’s not-taking of these steps into a 
question of due process, because of its effect 
in the present situation to deprive the 
corporation of having findings, conclusions 
and a recommended decision made by the 
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separated trial examiner as the hearing 
officer. A change in personnel occurring 
during the course of or at the close of an 
administrative hearing does not as such give 
rise to constitutional repugnance in a deci- 
sion or order made by the administrative 
tribunal on the basis of the previous hear- 
ing. Twin City Milk Producers Ass'n. 
McNutt, 8 Cir., 122 F. 2d 564, 569. See also 
N. L. R. B. v. Stocker Mfg. Co., 3 Cir., 185 
F. 2d 451, 453. 


[Administrative Procedure Act Provision 
Discussed | 


And further, the automatic separation for 
which the retirement statute provides, the 
ineligibility and lack of status which it 
makes exist thereafter (unless the appoint- 
ing authority chooses to pass upon the re- 
tired employee’s capacity, determines that 
he is possessed of special qualifications, and 
elects to give him reemployment), and the 
absence here of both eligibility and status 
which had come thus to be reestablished 
and were existing, necessarily resulted in 
the retired examiner having legally “be- 
come unavailable’ to the Commission for 
the making of a recommended decision, 
within the procedural requirement of section 
5 (c) of the Administratve Procedure Act, 
5 U. S. C. A. § 1004 (c), that “The same 
officers who preside at the reception of evi- 
dence * * * shall make the recommended 
decision or initial decision * * * except 
where such officers become unavailable to 
the agency.” 


This provision of the Administrative Pro- 
cedure Act can hardly soundly be read as 
not accepting lack of capacity, either legal 
or physical, as constituting unavailability on 
its face, but as being intended to require an 
agency to first attempt to do whatever it 
can to get any existing incapacity remedied 
and removed, before it is entitled to regard 
a hearing officer as having become unavail- 
able to it. We do not think that anyone 
would contend that there is an implied 
duty upon an agency to attempt to get a 
physically disabled hearing officer restored 
to health, before there is any right under 
the Administrative Procedure Act to regard 
him as having become unavailable to it. No 
more, in our opinion, as to lack of legal 
capacity, is there any basis to argue that an 
agency has an implied duty to attempt to 
get a statutorily retired hearing officer re- 
stored to eligibility and position, and that 
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only where this has been attempted and has 
not been possible will unavailability have 
come to exist. 


It may be repeated that the only basis 
that at all exists for any restoration of 
eligibility and status as to a tetired em- 
ployee, is) the Provision: of 5 UL Ss. GC. PAY 
§715 (b), of the Civil Service Retirement 
Act, and that this provision clearly does not 
impose any duty in this regard upon an 
administrative agency but leaves the agency 
with the absolute right to not take any steps 
to determine whether a retired employee is 
possessed of special qualifications or to 
not reemploy him. In this condition of 
unrelated legislative field and distinct self- 
purposed policy, as between the Civil Serv- 
ice Retirement Act and the Administrative 
Procedure Act, it would not constitute 
sound natural or canonical construction to 
view the Administrative Procedure Act as 
having unindicatingly been intended to in- 
vade or impinge in any way upon the 
provisions of the Civil Service Retirement 
Act." Hence, the term “unavailable” in 
section 5 (c) of the Administrative Pro- 
cedure Act must judicially be read, as the 
prerogative of the Civil Service Retirement 
Act is entitled to have respectingly done, in 
necessary harmony with and acceptance of 
the status of unavailability which the latter 
Act automatically creates and which it has 
not intended that anyone should have an 
obligation to change. 


The holding of unavailability which we 
have just made is, however, argued by the 
Commission to be required to be given the 
specific significance under the Administra- 
tive Procedure Act of ending all basis for 
any attack whatsover upon the legal pro- 
priety of a substitute examiner in such a 
situation preparing and submitting a recom- 
mended decision on the proceedings had and 
the record made before the initial examiner. 
The Commission says that this logically 
must be what section 5 (c) of the Adminis- 
trative Procedure Act was intended to do. 
It thus reads the provision, that “The same 
officers who preside at the reception of evi- 
dence * * * shall make the recommended 


7A Jong settled public policy is not to be 
overridden by the general terms of a statute 
which does not show with certainty a legisla- 
tive intent to depart from that policy.’’ Na- 
tional Manufacturing Co. v. United States, 8 
Cir., — F. 2d —, —. 

8It was indicated before us, and not chal- 
lenged, that in some other cases of similar 
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decision or initial decision * * * except 
where such officers become unavailable to 
the agency,” as having for its direct pur- 
pose the authorizing of administrative agen- 
cies to deal with every such situation in 
just this absolute manner.* 


[Primary Concern of Provision] 


But this would seem to be an inverted 
approach to the remedial emphasis and ob- 
ject of the provision. Reading the provision 
from head instead of foot, as well as in re- 
lationship to the rest of section 5 (c), we 
think it must be recognized that the primary 
concern of the provision was to prescribe 
a procedural guaranty, in the class of ad- 
ministrative proceedings which it covered, 
that recommended or initial decisions, 
which were to be submitted by a trial ex- 
aminer to an administrative tribunal for its 
consideration or guidance, would in general 
be made by the examiner who had con- 
ducted the hearing and received the evi- 
dence, and not by some other examiner. 


[Evaluation of Credibility] 


The object and the consequence of this 
guaranty would inherently be to make di- 
rect credibility evaluation by a trial ex- 
aminer constitute a processive element or 
factor in the arriving at of intermediate 
administrative findings, conclusions and 
decisions, submitted to an agency, in the 
functioning of the examiner system. The 
opportunity to make that evaluation on a 
direct basis, and the contribuvion to the 
soundness of a result from this having been 
done (even though the evaluation might be 
one of instinctive rather than conscious 
rationalization), have generally been regarded, 
in the processive aspect of attaining justice, 
as inherently tending to more probable fair- 
ness and readier acceptance of judicial or 
quasi-judicial decision. 


In legal concept, appearance and de- 
meanor on the part of orally-testifying wit- 
nesses and permeating trial atmosphere to 
which these incidents may give rise are, in 
such situations, “assumed to be in evidence.” 
Wigmore on Evidence, 3rd ed., § 946. And 


situation, where the substitute examiner had 
undertaken to vacate the previous submission 
and to grant the parties a de novo hearing, the 
Commission had refused to allow him to so 
proceed and had required him to make a recom- 
mended decision on the record made before the 
initial examiner. 
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stich an evaluation of credibility, therefore, 
in relation to oral conflicting testimony, on 
material matters, necessarily is of the nature 
and stature of any rationalized conclusion 
constituting a part of a judicial or quasi- 
judicial result. Cf. 58 Am. Jur., Witnesses, 
§ 864, p. 493. 


At the same time, of course, the affording 
of the opportunity for such credibility 
evaluation and the according of the benefit 
to parties of this being done are funda- 
mentally procedural grants and prescrip- 
tions and, as previously indicated, not 
substantive due-process requisites.” It is 
entirely natural therefore that, just as in the 
case of other procedural grants or prescrip- 
tions, nonjurisdictional in nature, the need 
to allow some margin of flexibility or devia- 
tion practicably would be recognized either 
expressly or by sound implication. But no 
implied exception, and equally no expressed 
exception, unless its language so compels, 
should ordinarily be read in conflicting con- 
cept to, unnecessary curtailment of, or in- 
dulging escape from, the purpose which the 
procedural grant or prescription was de- 
signed to serve. 


[Intent of Congress 

Here, Congress apparently felt the need 
to directly establish the general practice and 
policy in the examiner system of having 
recommended or initial administrative deci- 
sions made by the trial examiner who had 
received the evidence, and not made by 
some other examiner, as a means of insuring 
proper credibility evaluation. This legis- 
lative object and a reading of the exception 
in the light thereof do not seem to us to 
leave a rational basis to declare that such 
excusing of adherence to the statute as was 
allowed in situations of examiner unavail- 
ability was meant to permit of a procedural 
double-standard of credibility evaluation in 
the trial-examiner system. We do not be- 
lieve that Congress fairly can be charged 
with having intended to grant the general 
procedural benefit of direct credibility evalua- 
tion on a wholly arbitrary basis—giving it 
with absoluteness to such parties as would 
not, and denying it with absoluteness to 
such parties as would, fortuitously become 
subject to a situation of examiner unavail- 
ability. 
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It is to be remembered that what Con- 
gress motivatingly was concerned about, in 
the enactment of the Administrative Pro- 
cedure Act, was the widespread demand 
which had arisen, on the part of the legal 
profession and the public, for the prescrib- 
ing of procedural safeguards against the 
artificiality and arbitrariness with which ad- 
ministrative processes and results were get- 
ting to be stamped. See Wong Yang Sung v. 
McGrath, 339 U. S. 33, 70 S. Ct. 445, 94 
L. Ed. 616. Accommodations and adjust- 
ments necessarily were permitted to creep 
into the statute, to avoid undue burden upon 
or unnecessary hampering of administrative 
function. But in giving effect to such com- 
promises, generalities and ambiguities as 
thus found their way into the Act, it is the 
remedial purposes of the Act which must be 
accepted as its beacon light and allowed to 
glow upon its provisions, to the end that 
the Act may serve, as fully as its language 
soundly warrants, to correct those weak- 
nesses, evils and abuses in administrative 
process and result, which had brought the 
Act about. Cf. Wong, supra, 339 U. S. at 
page 41, 70 S. Ct. at page 450. 


And so it seems to us that such excusing 
of adherence to the prescription here in- 
volved as has been practicably permitted in 
situations of examiner unavailability should 
be regarded as intended, not to arbitrarily 
exclude any person on fortuitous circum- 
stance from the benefit of a proper credi- 
bility evaluation, where that process is 
capable of affecting the examiner’s result, 
but rather to merely waive the universality 
or absoluteness of the prescription (which 
is of course one of required observance, as 
to recommended or initial decisions, upon 
demand, in every case of existing examiner 
availability, regardless of whether credi- 
bility evaluation is or is not materially 
involved in the particular situation) to the 
extent of permitting nonobservance in case 
of examiner unavailability, only where 
credibility evaluation as stich can be said 
to not be necessary or capable of constitut- 
ing a material factor in the reaching of a 
recommended or initial decision. Adminis- 
trative convenience and dispatch are of but 
little value, unless they also are reasonably 
capable of producing fairness of result. 


®9 Even the constitutional right of an accused 
under the Sixth Amendment, to confrontation 
in a criminal case is not in its fundamental 
nature and purpose one of assuring direct credi- 
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bility evaluation by a court or jury, although 
it necessarily operates to produce that ad- 
vantage as an incidental result. 
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In this connection, it is to be noted that 
the legislative history of the Act makes 
clear that Congress regarded credibility 
evaluation by a trial examiner as being a 
matter not merely of procedural safeguard 
to parties but also of functional contribu- 
tion to administrative agencies in the reach- 
ing of their final decisions. Thus, the 
Report of the Committee on the Judiciary 
of the House of Representatives made the 
following comment, in relation to the power 
of an administrative agency under section 
8 (a) of the Act to make decisions: “The 
provision [§8 (a)] * * * does not mean 
that initial examiner’s decisions or recom- 
mended decisions are without effect. They 
* * * are of consequence, for example, to 
the extent that material facts in any case 
depend on the determination of credibility 
of witnesses as shown by their demeanor 
or conduct at the hearing.” See Senate 
Doc. 248, 79 Cong., 2d Sess., p. 272. A 
similar comment is contained also in the 
Report of the Committee on the Judiciary 
of the Senate. Id., p. 210. 


[When New Hearing Should Be Had] 


On all these considerations, we are of 
the opinion that, under section 5 (c) of the 
Administrative Procedure Act, the Com- 
mission had a right here to refuse to strike 
the evidence and the record and to not 
require the substitute examiner to engage 
in a de movo receiving of evidence, either 
in whole or in part, only if it fairly could 
be said that a credibility evaluation from 
hearing and seeing the witnesses testify 
was unnecessary, in the sense that a direct 
choice in personal credibility as between 
them would not have to be made or would 
not from the nature of the situation be 
capable of being of material assistance, in 
the attempt of the substitute examiner to 
arrive at the controlling facts. 


[Other Decistons Not Followed] 


Insofar as N. L. R. B. v. Dixie Shirt Co., 
Inc., 4 Cir., 176 F. 2d 969, and N. L. R. B. v. 
Stocker Mfg. Co., 3 Cir., 185 F. 2d 451, 
cited by the Commission, may be thought 
to reflect a different view, we are not able 
to agree with them. It will be observed 
that in the Dirxte case the facts, as stated 
in the opinion, 176 F. 2d at page 970, were 
that, before a substitute examiner was 
appointed, “the Chief Trial Examiner in- 
formed the parties that if it was desired, a 
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new hearing would be granted before an- 
other trial examiner, but that if no such 
new hearing was requested, a new trial 
examiner would be appointed to prepare 
an intermediate report upon the record 
already made,” and that “Neither party 
requested a new hearing.” And in the 
Stocker case, the opinion does not show 
whether the respondent had acted to re- 
quest a new hearing before the intermediate 
report of the substitute examiner was filed, 
while, also, the discussion made of the 
question under section 5 (c) of the Ad- 
ministrative Procedure Act, 185 F. 2d at 
page 453, consists of a single sentence. 


[Credibility Evaluation as Part of 
Due Process] 


There remains then the question of whether 
a credibility evaluation can be said in the 
present situation to constitute a salient ele- 
ment in a sound arriving-at of the con- 
trolling facts by an examiner. If, in arriving 
at some material fact or facts, either as a 
matter of direct determination or predicated 
inference, it is necessary to choose, or a 
choice is undertaken to be made, on a per- 
sonal basis, between things, which some 
witnesses assert and other witnesses deny, 
neither of which is inherently incredible, 
and such a choice is acceptingly or reject- 
ingly capable of affecting the result, proper 
credibility evaluation is inescapably involved 
as a salient processive factor. 


Here, the recommended decision of the 
substitute examiner shows that he arrived 
at his determination of the facts in con- 
trolling measure by his believing of the 
various Gamble dealers and ex-dealers per- 
sonally, who testified for the Commission, 
and by his disbelief of the corporation’s 
officers in their opposing testimony, and 
further that on the basis of this belief and 
disbelief of the witnesses from reading their 
testimony, he also made the construction 
of an ambiguous provision in the corpora- 
tion’s contracts that the contracts them* 
selves had obligated dealers to purchase 
from and deal exclusively in the corpora- 
tion’s merchandise and so were violative 
of section 3 of the Clayton Act. 

Thus, the examiner stated in his recom- 
mended decision: 

“There is testimony in the record * * * 
to the effect that the contracts did not 


require the dealers to deal in the respond- 
ent company’s merchandise exclusively; 
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that more than 50 per cent of the dealers 
purchased some merchandise from other 
sources; that the field men or zone repre- 
sentatives were not salesmen and had no 
authority to make or cancel a contract 
nor to threaten a dealer with cancellation 
of a contract nor to demand that mer- 
chandise purchased by dealers from other 
sources be disposed of; that contracts 
were cancelled for a variety of reasons 
but none for the reason the dealer was 
buying other merchandise and that the 
respondent company had no policy of 
cancelling dealer contracts for that rea- 
son alone; all of this testimony has been 
disregarded as in direct conflict with clear, 
direct and convincing evidence to the con- 
trary and upon which the Examiner's find- 
ings * * * are based.” (Emphasis added.) 


And as to the contracts with dealers, as 
previously indicated, the examiner read) the 
following provision and resolved its am- 
biguity on the basis of thus rejecting the 
officers’ testimony: “To enable the Whole- 
saler to determine the quantity of stock to 
be carried on hand from time to time for 
filling orders of the Retailer, it is agreed 
that unless otherwise authorized in writing, 
the Retailer shall order, and obtain his 
merchandise from the Wholesaler’s store 
ore Warehousevat 26; .2ee.: ” The officers 
of the corporation had testified that this 
provision was simply one to facilitate the 
sound operation of its various warehouses; 
that, as its introductory phrase implied, 
it was meant simply to require a dealer to 
order such goods as he purchased from 
Gamble only from the particular warehouse 
designated in his contract and to prevent 
him from attempting to order goods from 
any of the other warehouses in its system; 
and that the provision had never been 
construed or given application by the cor- 
poration as requiring a dealer to order all 
of his goods exclusively from Gamble. The 
examiner held that the provision was in- 
tended, construed andi applied by the cor- 
poration against its dealers as an exclusive 
requirements-purchase clause and not as a 
facilitating warehouse-operation clause. 


More concrete examples of obvious, per- 
sonal credibility-evaluation made by the 
examiner on the record appear in the recom- 
mended decision. Thus, cancellations of the 
contracts of some of the ex-dealers testify- 
ing for the Commission were attempted to 
be specifically explained by the officers of 
the corporation. One ex-dealer, a man 
named Hagen, who seems particularly to 
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have been trying to stir up the situation 
against the corporation, before the present 
proceeding was instituted, had testified that 
“I was cancelled for buying outside mer- 
chandise,” although he admitted on cross- 
examination that, during all of the ten years 
that he was a Gamble dealer, he had been 
purchasing outside merchandise in an amount 
ranging from one-tenth to one-third of his 
business volume; that during all of this 
period no one had ever attempted to cancel 
his contract; that about the time that his 
contract was cancelled he had made it a 
point to visit other Gamble dealers—ap- 
proximately “two-dozen” in number—and 
found that all of them were carrying out- 
side goods; that it was not until after he 
had indicated a personal grievance against 
the corporation and had gone around to 
other dealers and urged them to quit buy- 
ing from Gamble that his contract was 
cancelled; and that he had previously ad- 
mitted to others that “My contract was not 
cancelled because of outside purchases but 
because of (my) subversive activities.” The 
officers of the corporation testified that it 
had been these subversive attempts which 
Hagen had made to interfere with the cor- 
poration’s relations with its other dealers 
and to injure its business that had prompted 
the cancellation of his contract. 


Explanations were also made of other 
situations of cancellations, which, on their 
face, if the officers were believed, equally 
would have constituted a legitimate basis 
for the corporation’s actions. The examiner 
did not purport to hold, nor could he have 
done so on the record, that contracts of 
dealers were always cancelled where out- 
side purchases of merchandise were being 
made, but his recommended decision does 
impress that he did not any more credit 
the officers’ explanations of the various 
contract cancellations, either generally or 
specifically, than he accepted their testi- 
mony in other respects. 

A further example of the examiner’s di- 
rect discrediting of the officers’ testimony 
as against that of other witnesses is found 
in his statement that, in substantially all 
of its dealers’ meetings, the corporation had 
had some one “who addressed the dealers 
and who advised them, either expressly or 
inferentially, that they were required to 
purchase all of their merchandise from re- 
spondent company”—‘“at some of which 
(meetings) its President was present.’ An 
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ex-dealer, named Nelson, testified that the 
president of the corporation had personally 
declared at some of the dealer meetings 
attended by the witness that “outside mer- 
chandise had to be dropped.” The presi- 
dent testified that he and other officials 
of the corporation of course attended and 
talked at the various dealer meetings which 
were held, but that in none of these meet- 
ings had he ever said, nor had he ever 
heard any other official state, that the 
dealers had to buy all of their merchandise 
from Gamble, or anything to that effect. 
The other officials of the corporation gave 
similar testimony. 


The extent to which the substitute ex- 
aminer’s appraisal of the lack of credibility 
of the corporation’s witnesses went is also 
shown in the following excerpt from one of 
the footnotes of his recommended decision: 


“The head of the Dealer Department 
of the respondent company testified that 
the field reports which formed the basis 
for the action taken, in all cases where 
the contracts were cancelled were then 
destroyed, only a copy of the letter of 
cancellation being kept, and those relating 
to continuing contracts were destroyed 
annually, but there is convincing [cir- 
cumstantial] evidence that field reports in 
cases where contracts were cancelled 
were not destroyed when the contracts 
were cancelled but were destroyed by the 
officers of the respondent company after 
investigation commenced and after their 
production had been requested by the 
Commission’s attorney conducting the in- 
vestigation.” 


[Substitute Examiner Should Not 
Have Been Used] 


Enough has been said, we think, to dem- 
onstrate that credibility evaluation on a per- 
sonal basis had here constituted a salient 
factor in the recommended decision made 
by the substitute examiner. In this situa- 
tion, as we have indicated, the general pre- 
scription of section 5 (c) of the Administra- 
tive Procedure Act seems to us controlling, 
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that the recommended decision should be 
made by the examiner who had presided at 
the reception of the evidence, in order that 
such a material credibility evaluation as was 
engaged in by the substitute examiner 
would include the elements of having seen 
and having heard the conflicting witnesses 
testify. 


The Commission argues, however, that it 
was possible for the examiner to have ig- 
nored the conflict in testimony which has 
been alluded to and to have arrived at his 
decision on other elements of evidence, not 
involving the question of immediate, per- 
sonal credibility-determination, such as let- 
ters, failure to call fieldmen named, to 
challenge specifically the testimony of 
dealers as to the fieldmen’s statements and 
actions, etc. But we are here concerned 
only with what the examiner did and its 
legal propriety—not with whether it was 
or was not possible for him to have done 
something else. It is clear from a reading 
of the recommended decision that his find- 
ings, conclusions and result were based in 
controlling measure upon the credibility 
evaluation which he made between the op- 
posing witnesses in their irreconcilable 
testimony. 


It should also be said that we are not 
here concerned with whether a credibility 
evaluation from opportunity to see and hear 
the conflicting witnesses testify would or 
would not result in a different recommended 
decision on the part of the examiner. Our 
inquiry is directed solely to the question of 
procedure, not result. And we do not reach 
any other question or contention which the 
parties have raised. 


[Decision and Order Set Aside— 
Cause Remanded| 


For the reasons indicated, the decision 
and order of the Commission are set aside 
and the cause is remanded for further 
proceedings. 


[] 67,688] Sogmose Realties, Inc., Copark Theatres, Inc. v. Twentieth Century-Fox 


Film Corp., et al. 


In the United States District Court for the Southern District of New York. 
Action No. 79-388. Filed February 25, 1954. 


Civil 


Sherman Antitrust Act 


Suit for Civil Damages—Defenses—Summary Judgment—Cross-Motion by Plaintiffs. 
—In a suit for civil damages under the antitrust laws, defendants’ motion for a summary 
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judgment, or in the alternative, for permission to file supplemental answers alleging release 
and discharge, for a separate trial on that defense, and for a stay of pre-trial discovery 


proceedings is granted as to the alternative. 
defense is found to be valid and a bar to th 


issues will be unnecessary. 


The separate trial is granted because if the 


e action, the trial of other more complicated 


The cross-motion of plaintiffs seeking an order enforcing an alleged contract of settle- 
ment, or in the alternative, vacating the contract and directing the return of a covenant 
not to sue on the grounds that (1) plaintiffs have rescinded the contract because of de- 


fendants’ failure to perform, or (2) enforcement 


of the contract would be inequitable 


because of insufficiency and improvidence of consideration, or (3) the contract is oral and 
unenforcible is denied on the ground that the granting of the relief sought would be 
premature since the right to such relief might well depend on the outcome of the separate 


trial to be held. 


See Private Enforcement and Procedure, Vol. 2, § 9013.565. 
For the plaintiffs: William Gold, New York, ING VE 


For the defendants: 


Schwartz & Frohlich, New York, N. Y., for Stanley Warner 


Management Corp.; Robert W. Perkins, New York, N. Y., for Warner Bros. Pictures, 
Inc. (in dissolution), and Warner Bros. Pictures Distributing Corp. 


Opinion 


[Summary Judgment or Separate Trial 
on One Defense Sought] 


Noonan, District Judge [In full text]: 
These motions were brought on by an order 
to show cause procured by certain of the 
defendants in the action (the Warner 
Brothers group) requiring the plaintiffs to 
show cause why an order should not be 
made granting the moving defendants cer- 
tain relief, to-wit: 


1. (a) dismissing the action against the 
moving defendants, pursuant to Rule 56 (b) 
of the Federal Rules of Civil Procedure or, 
in the alternative, 


(b) permitting the moving defendants to 
serve supplemental answers setting forth 
the defense of release and discharge pur- 
suant to Rule 15 (d), and granting the de- 
fendants a separate trial on that defense 
pursuant to Rule 42 (b); and 


2. Staying all pre-trial discovery pro- 
ceedings and motions with respect thereto, 
and extending the time of the moving de- 
fendants to answer or object to certain in- 
terrogatories until twenty days after the 
determination of this motion and entry of 
an order thereon, and, in the event of a 
separate trial of the defense of release, until 
twenty days after entry of judgment thereon 
pursuant to Rules 30 (b) and 33; and, cer- 
tain other relief not applicable to considera- 
tion of the motions now before the court. 


1 67,688 


[Cross-Motion of Plaintiff] 


The plaintiff has cross-moved for an 
order either enforcing the terms of a cer- 
tain alleged contract of settlement entered 
into between the parties, or, in the alterna- 
tive, vacating the contract of settlement 
and directing the return of a covenant not 
to sue on the grounds that: 

(a) the plaintiffs have rescinded the con- 
tract for the defendants’ failure to perform 
thereunder according to the terms thereof, 
or 4 

(b) enforcement of the contract would be 
inequitable by reason of insufficiency and 
improvidence of consideration, or, 


(c) the contract is oral and unenforcible. 


[Motion for Summary Judgment Denied] 


The moving defendants’ motion to dismiss 
(which must be treated as one for summary 
judgment) should be denied at this time 
(without prejudice to renewal at the proper 
time), since there is a dispute about what 
actually occurred with regard to whether 
or not there ever was a valid settlement. 
Whether or not the moving defendants may 
successfully invoke the parol evidence rule 
depends on certain facts which are still in 
issue. 

The moving defendants’ alternative mo- 
tion pursuant to Rule 15 (d) for permission 
to serve supplemental answers setting forth 
the specific defense involved herein should 
be granted, since the supplemental answers 
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are designed to include transactions and 
events which have occurred since the date 
of the service of the original answer. 


[Separate Trial Granted] 


The moving defendants’ alternative mo- 
tion for a separate trial on the defense of 
release should be granted pursuant to Rule 
42 (b) on the ground that a separate trial 
as to this specific defense asserted by the 
moving defendants would, if the defense 
is found to be valid and a bar to the action, 
make it unnecessary to try other more com- 
plicated issues. The case in chief is a multi- 
million dollar anti-trust suit which, by its 
very nature, requires that long and involved 
interrogatories be served and answered. 
The moving defendants, therefore, may be 
saved great trouble and expense if the de- 
fense they allege is tried before they are 
forced to answer the main complaint on its 
merits. The issues relating to the defense 
of release are not common to the issues of 
violation of the Sherman Act and damages. 
There should be no unnecessary duplication 
of testimony, and the trial of this one issue 
should be relatively brief and uncomplicated. 
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[Stay of Pre-Trial Proceedings | 


Accordingly, and for the reasons stated 
in the above paragraph, the moving de- 
fendants’ motion to stay all pre-trial dis- 
covery proceedings and motions with respect 
to the anti-trust portion of the case should 
be granted as respects the moving defend- 
ants; and the stay should remain in effect 
until twenty days after the entry of judg- 
ment on the separate trial that is to be held 
in accordance with this decision. This relief 
is granted pursuant to Rule 33 (and 30 (b) 
as indicated). 


[Cross-Motion Denied] 


Turning now to the cross-motions of the 
plaintiff, it is apparent that it would be 
premature to grant the relief sought at this 
time in view of the fact that the right to 
such relief may well depend on the outcome 
of the separate trial to be held. Accord- 
ingly, the plaintiffs’ motions should be de- 
nied without prejudice to renewal before 
the Court which tries the special issue of 
release. 


Settle order in accordance herewith. 


[67,689] Standard Distributors, Inc. and LeRoy §S. Bimstein, individually and as an 
officer of Standard Distributors, Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. 


Docket No. 22458. 


No. 3—October Term, 1953. Decided February 26, 1954. 


Petition to review a cease and desist order of the Federal Trade Commission. 


tion denied and order affirmed. 


Peti- 


Federal Trade Commission Act 


Misrepresentation—Methods Used to Induce Sales Unlawful—Sufficiency of Evidence 
to Support Findings.—A Federal Trade Commission order which prohibits a corporation 
engaged in the sale of encyclopedias from falsely representing that its encyclopedia is 
new; using samples which are superior in binding, printing, paper or illustration to the 
books as delivered; representing, when a combination of books is offered, that the purchaser 
pays only for a part of the books; and representing that the encyclopedia can be obtained 
by any means other than payment of the full purchase price is affirmed. The Commission 
found that the misrepresentations charged in the complaint to have been made by agents 
of these petitioners were made by salesmen in selling the books, and no other kinds of 
agents were found to have made any misrepresentations. On adequate supporting evi- 
dence it was found that over a substantial period of time, over a representative area, and 
in substantial numbers, these salesmen of the corporate petitioner made the misrepresenta- 
tions for the purpose of inducing sales as charged in the complaint. 


See Unfair Practices, Vol. 2, J 5081.190, 5089.65, 5095.42, 5095.50, 5097.15. 


Misrepresentation—Findings of Commission Final.—In a suit based upon a Federal 
Trade Commission order prohibiting misrepresentation of an encyclopedia to induce sales, 
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it is for the Federal Trade Commission, and not the court, to pass upon the credibility 
of the witnesses and the weight to be given their testimony in the light of all, conflicting 
or otherwise. The findings of the Commission, when, as here, the record as a whole 
gives them substantial support, are final even though the evidence is so conflicting that 
it might have supported the contrary had such findings been made. 

See Federal Trade Commission Enforcement and Procedure, Vol. 2, | 8621.650. 


Misrepresentation—Responsibility of Corporate Officer——The fact that a corporate 
officer attempted to prevent misrepresentations of encyclopedias by salesmen, as authorized 
agents of the corporate petitioner, to induce sales, does not put such corporate officer 
beyond the reach of the Federal Trade Commission Act. The misrepresentations the 
salesmen made were at least within the apparent scope of their authority and part of the 
inducement by which were made sales that inured to the benefit of the corporate petitioner. 
The corporate officer had entire control over what the salesmen should do and say, so far 
as any control was possible at all. Thus, a Federal Trade Commission order imposes no 
greater burden on him than it would have if the salesmen had been his agents rather than 
those of the corporation. 

See Federal Trade Commission Enforcement and Procedure, Vol. 2, { 8611.76. 


For petitioners: Henry Ward Beer for LeRoy Bimstein and Standard Distributors, 
Inc.; C. Hilding Anderson, Stephen C. Roche, David B. Tolins and Vine H. Smith, of 
Counsel. 


For respondent: William T. Kelley, General Counsel, Robert B. Dawkins, Assistant 
General Counsel, Jno. W. Carter, Jr., Attorney. 


Affirming Federal Trade Commission cease and desist order in FTC Dkt. 5580. 


Before Crass, Chief Judge, L. Hanp and Meprna, Circuit Judges. 


[Petition to Review Order] 


Cuase, Chief Judge (concurring in part 
and dissenting in part) [Jn full text]: The 
petitioners, Standard Distributors, Inc., and 
LeRoy S. Bimstein, its president were found 
to have violated Section 5 of the Federal 
Trade Commission Act, 15 U. S. C. 45, in 
the sale of books and were ordered by the 
Commission to cease and desist. They here 
seek to have that order set aside because 
the evidence was insufficient to support 
the findings; any violation of the statute 
was by agents who were acting beyond the 
scope of their authority; the violations found 
were on account of conduct which has been 
discontinued; the petitioners were denied 
due process; petitioner Bimstein should 
have been granted immunity under Section 


9 of the Act; and Section 45 (L) of the 
statute provides for the imposition of such 
excessive penalties that it is unconstitu- 
tional. They also rely upon the denial of 
their motions (a) for a bill of particulars, 
(b) for leave to inspect, copy or photo- 
stat certain documents and (c) for the 
disqualification of the trial] examiner on 
account of bias and prejudice against them 
and for the substitution, after the hearings 
were closed, of another to review the evi- 
dence and to make a recommended decision. 
We shall dispose of the motions first. 


[False Representations Used to 
Induce Sales| 


The Commission charged in its complaint 
of August 30, 1948, that the petitioners, and 
two officers of the corporation, as to whom 


1The order required them to cease and 
desist from: 

““(1) Representing, directly or by implication: 

(a) That the New Standard Encyclopedia is 
a new encyclopedia; 

(b) That one may obtain a set of the New 
Standard Encyclopedia or a reduction in the 
price thereof merely by writing a letter of 
recommendation therefor or an opinion thereon; 
or that any of the books sold by the respond- 
ents may be obtained by any means other than 
by payment of the full purchase price; 

(c) That purchasers of a combination of 
books pay only for a part thereof; 
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(d) That the price at which any book or 
combination of books is offered is less than the 
price at which it will be offered later, contrary 
to the fact; 

(e) That the quality of the binding, printing, 
paper or illustrations of any book, as delivered, 
will be equal in such respects to samples thereof 
exhibited to prospective purchasers, contrary to 
the fact; 

(2) Exhibiting to 


prospective purchasers 
samples of the binding, printing, paper or 
illustrations of such encyclopedia, supplement 


or any other book, which are superior in quality 
to the binding, printing, paper or illustrations of 
such books as delivered to purchasers thereof.”’ 
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Standard Distributors, Inc. v. FTC 


the complaint was dismissed, had acted in 
concert for more than seven years imme- 
diately preceding the complaint “in the 
sale and distribution in a combination offer, 
of 10 volume sets of New Standard Ency- 
clopedia, the Quarterly Loose Leaf Exten- 
sion Service supplements thereto published 
under the name of World Progress and also 
of Webster’s Unabridged Dictionary, Young 


Folks Library, History of the World, and 


other books.” After alleging the interstate 
character of the business, allegations fol- 
lowed to the effect that the agents of these 
petitioners, falsely represented to prospec- 
tive customers to induce them to purchase 
that the encyclopedia was entirely new and 
not yet on public sale, that prominent and 
influential persons in their community had 
been selected to accept a certain number 
of sets free, or at a nominal price, previ- 
ous to offering the encyclopedia for sale 
to the public, and questions were asked to 
secure information to show whether the 
person approached would be a likely pur- 
chaser. That information was placed on a 
card and the prospect asked to sign, being 
told that the card would be used to deter- 
mine whether he would be selected to re- 
ceive a free copy of the encyclopedia. A 
few days later another agent would call 
upon the prospect, show him the card he 
had signed and inform him that he had 
been selected as one of a few outstanding 
persons in the community to receive the 
encyclopedia free upon the sole condition 
that within sixty days after the set was 
received he would give this corporate peti- 
tioner a letter recommending the set or 
stating his opinion of it. It would be then 
explained that the agent was not a sales- 
man but had to charge one dollar to comply 
with legal requirements to make the gift 
binding upon the company.. If the prospect 
agreed to take the set he was told the 
company regarded it as an exhibition set 
to be subject to inspection by his friends 
and neighbors and wanted it kept up-to- 
date. To do that it would be necessary for 
the prospect to pay for the Quarterly Loose 
Leaf Extension Service Supplement for ten 
years at from $3.95 to $8.05 per year, de- 
pending upon the type of binding chosen. 


[Misrepresentations Tend to Mislead Public] 


It was further alleged that the agent 
usually showed to the prospect what pur- 
ported to be sample pages of the encyclopedia 
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and of the supplement, showing pictures 
and printing on excellent paper superior to 
the pictures, printing and paper of the 
books delivered. It was alleged also that 
the agent falsely told the prospect that 
when the encyclopedia and its supplement 
were offered for sale to the public the 
charge would be $100.00 or some other 
price above the price at which they were 
then being offered. Other allegations were 
that these petitioners had made such false 
and misleading representations, or some of 
them, “in service guarantee certificates, 
brochures, contract forms, form letters and 
testimonials usually contained in the sales 
kits of their agents” but this allegation 
was not established by proof and there was 
no finding that the petitioners themselves 
made any misrepresentations in that or any 
other way. The complaint ended with for- 
mal allegations that the misrepresentations 
tended to, and had deceived a substantial 
portion of the purchasing public, misled 
it to believe them and’ inducedi it to buy 
the encyclopedia and supplements to its 
prejudice and injury, all in violation of the 
Federal Trade Commission Act. 


[Motion for Bill of Particulars Denied] 


Before answer, these petitioners and the 
other then respondents moved to dismiss 
the petition on the ground that the Com- 
mission was without jurisdiction in that no 
sufficient public interest had been alleged 
and, in the alternative, for a bill of particu- 
lars and for leave to permit “the inspection 
and copying or photographing” of numer- 
ous documents, papers, books, cards and 
the like designated in seven numbered para- 
graphs and in a final eighth one as “Each 
and every document, paper, book, account, 
letter and other written material which 
constitute or contain evidence herein and/or 
which will be produced and/or used and/or 
marked for identification, and/or marked 
in evidence at any and all hearings on this 
complaint.” 

This motion was denied and a trial ex- 
aminer was appointed to hold hearings which 
were held over a period of about four months 
at intervals in Minneapolis, Minn., Milwaukee, 


Wis., Chicago, Ill, Sisketon, Mo., and 
Washington, D.C. ! 
[Complaint Sufficient] 


The complaint set forth a course of con- 
duct in making sales which was a general 
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pattern, as it was alleged, of the sales tech- 
nique employed in selling the books. It 
was a plain statement of what it was 
claimed had been done in violation of the 
Act and gave the then respondents reason- 
able notice of what they would be called 
upon to meet in preparing their defense. 
It apparently served that purpose since at 
none of the hearings did their counsel request 
any adjournment because of surprise. No 
greater particularity in pleading was neces- 
sary. Mansfield Journal Co. v. Federal Com- 
munications Commission [1950-1951 TRaDE 
CasEse§-62,555];- DiC. Cinpnde0 202s; 
N.L. R. B. v. Pique Mumsing Wood Products 
Co., 6 Cir., 109 F. 2d 552. 


[No Conspiracy Charged] 


Though at the start of the hearings 
counsel for the Commission made it plain, 
in response to an inquiry by the trial ex- 
aminer, that no conspiracy was charged but 
only that the respondents were acting in 
concert with their agents in making the 
sales in violation of the statute and the 
hearings proceeded on that basis, these peti- 
tions persist in contending that they were 
entitled to full particulars, examination and 
discovery comparable to what is customary 
in antitrust cases in which conspiracy is 
charged. However, this proceeding neither 
was nor need have been based on con- 
spiracy. Section 5 (b) of the Act, 15 
U. S. C. 45 (b), requires that when the 
Commission has reason to believe the Act 
has been violated and it appears to it 
that a proceeding by it is in the interest of 
the public it shall issue and serve a com- 
plaint “stating its charges in that respect.” 
The complaint here complied with that and 
in the absence of any specific instance of 
surprise which prejudiced the respondents 
the denial of a motion for a bill of par- 
ticulars was harmless. Cf. N. L. R. B. v. 
Pacific Gas & Electric Co., 9 Cir., 118 F. 
2d 780. Moreover, these were stage by 
stage hearings and as was said of a bill of 
particulars in N. L. R. B. v. Remington 
Rand, Inc., 2 Cir., 94 F. 2d 862, “it is of 
slight value in a trial by hearings at inter- 
vals.” For the same\reasons, it was not 
erroneous to deny the motion for leave to 
inspect and copy or photograph the Com- 
mission's documentary evidence or data 
before the hearings began. 
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[Charge of Bias and Prejudice Unfounded] 


An examination of the record has dis- 
closed that the charge of bias and prejudice 
made against the trial examiner was so 
unfounded that no discussion of that in 
detail would serve any useful purpose. 
There were times when the provocative 
conduct of counsel for these petitioners 
made the preservation of orderly procedure 
difficult and it seems clear that the charge 
of bias and prejudice grew out of resent- 
ment at rulings which were reasonably re- 
quired to cope with that. Moreover, it 
should be noticed that the Commission 
reviewed the evidence and made findings 
of its own. The motion to substitute an- 
other trial examiner was not for the purpose 
of having new hearings in substitution for 
those already held, but to have the sub- 
stituted examiner review the evidence taken 
and submit a recommended decision which 
after all would have been only what its 
name implies and since the Commission did 
make findings of its own, any possible 
bias on the part of the trial examiner in 
recommending decision, and we do not 
mean to suggest that any was shown, was 
so isolated as to be harmless. Cf. N. L. R. B. 
v, Air Associates, 2 Cir., 121 F. 2d 586. 


[Misrepresentation to Induce Sales Evident) 


The Commission found that the misrep- 
resentations charged in the complaint to 
have been made by agents of these peti- 
tioners were made by salesmen in selling 
the books and no other kind of agents were 
found to have made any misrepresentations. 
On adequate supporting evidence it was 
found that over a substantial period of 
time, over a representative area, and in sub- 
stantial numbers these salesmen of the 
corporate petitioner made the misrepre- 
sentations for the purpose of inducing sales 
as charged in the complaint. There were 
thirty-one witnesses called by the Commis- 
sion who testified to about that number of 
instances, and the petitioners called thirteen 
witnesses in an effort to refute such testi- 
mony. While the instances of misrepre- 
sentation so proved ranged through a period 
roughly of nine years and were compara- 
tively small, both in numbers per year and 
in total numbers of sales of sets of encyclo- 
pedias which ran to over 160,000 and were 
made by over 2000 salesmen, they were 
enough to show a pattern of conduct suffi- 
ciently extensive to support the findings 
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made by the Commission. It was for it, 
not for us, to pass upon the credibility of 
the witnesses and the weight to be given 
their testimony in the light of it all, con- 
flicting or otherwise. Federal Trade Com- 
mission v. Standard Education Society, et al., 
302 U. S. 112; Aaronberg v. Federal Trade 
Commission [1940-1943 TrapE Cases { 56,324], 
7 Cir., 132 F. 2d 165. Having done so, the 
findings of the Commission, when, as here, 
the record as a whole gives them substan- 
tial support, are final even though the evi- 
dence is so conflicting that it might have 
supported the contrary had such findings 
been made. Universal Camera Corp. v. Na- 
tional Labor Relations Board, 340 U. S. 474; 
Gooding v. Willard et al., 2 Cir., — F. 2d —, 
dec’d Feb. 2, 1954. 


[Misrepresentations Made by Corporate 
Petitioner's Salesmen| 


Nevertheless, the Commission found, also 
on adequate evidence, that these misrepre- 
sentations were made by the corporation 
petitioner’s salesmen in spite of efforts the 
petitioner made to prevent that. Those 
efforts included investigation of them when 
they were employed, extensive instruction 
in proper selling methods and the signing 
of a pledge by each salesman that he would 
not, under penalty of discharge for viola- 
tion, represent: 


“a. That the encyclopedia or other books 
are free. 


“b. That the customer is paying only for 
the revision (supplement) or other services. 


“c. That the offer is open only to a cer- 
tain specified number of people in any given 
area or community. 


“d. That only a certain few are chosen 
or selected to receive the offer. 


“e That the regular or usual price of the 
books or combination of books and services 
is greater than the price at which they are 
being sold when such is not the tacks 


“f That the encyclopedia or other pub- 
lication is an entirely new work.” 


2Immediately above the space for the signa- 
ture of the purchaser were the words ‘‘Read 
Carefully Before Signing. Keep a Copy.” 

Just above that was this paragraph in heavy 
type. 
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[Corporate Petitioner Attempted to Prevent 
Misrepresentations| 


Not only was this done, but the cor- 
porate petitioner sent its salesmen printed 
instructions to the same effect several times 
a year and instructed each salesman to 
hand to each prospective purchaser a copy 
of its written contract under which the 
books were sold’ and to have the contract 
read by the prospective purchaser, or to 
read it to him, and to answer any questions 
he might ask before it was signed. Finally, 
in addition to their regular commission the 
salesmen were given a bonus of $4.00, after 
the purchase price was fully paid, on each 
sale made but whenever a sale was can- 
celled the salesmen were not only penalized 
that bonus, but also the bonus on two 
paid-up sales in addition. The Commis- 
sion also found that, “There is nothing in 
the record to indicate that respondents’ 
[petitioners’] efforts to prevent their sales- 
men from making the misrepresentations 
which they are found to have made were 
not earnest and honest.” 


Thus there is presented a situation where 
the salesmen did induce sales, to the extent 
and effect as found, by misrepresentations 
which were made in violation of their in- 
structions and despite honest efforts by 
the petitioners which were well calculated 
to prevent that. 


[Misrepresentations within Apparent Scope 
of Salesmen’s Authority] 


They were nevertheless the authorized 
agents of the corporate petitioner, though 
not of petitioner Bimstein, to sell the books. 
The misrepresentations they made were at 
least within the apparent scope of their 
authority and part of the inducement by 
which were made sales that inured to the 
benefit of the corporate petitioner. Un- 
successful efforts by the principal to prevent 
such misrepresentations by agents will not 
put the principal beyond the reach of the 
Federal Trade Commission Act. Perma- 
Maid Co., Inc. v. Federal Trade Commission 
[1940-1943 Trapve Cases { 56,310], Om Gis, 


‘Tt is understood that nothing in this offer 
is free and that the price of the Encyclopedia 
is included in the above total. This agreement is 
unconditional, not subject to cancellation, and 
will not be affected by any agreement not en- 


dorsed hereon.”’ 
{ 67,689 


69,222 


121 F. 2d 282; Parke, Austin & Liscomb, 
Inc. v. Federal Trade Commission [1944-1945 
Trape Cases § 57,234], 2 Cir. 142 F. 2d 
437, 440. 


[Order Against Corporation to Be Enforced] 


Though the corporate petitioner dealt with 
its salesmen in compliance with Rule 16, 
Trade Practice Conference Rules for the 
Subscription and Mail Order Book Pub- 
lishing Industry and used a contract which, 
if read, would advise the prospective pur- 
chasers of the actual facts without mislead- 
ing statements that is not decisive in these 
proceedings. Rule 16 does imply that 
members of the industry who honestly com- 
ply with its letter and spirit shall not be 
held to have engaged in unfair practices. 
This might be relevant on the question of pub- 
lic interest in that the Commission might, in 
part because of it, conclude that where such 
efforts were made as here were shown to 
prevent misleading practices, and the in- 
stances of misrepresentation were as com- 
paratively small as these were, the situation 
might remedy itself. However, the matter 
of public interest is one in which the dis- 
cretion of the Commission is broad. Ford 
Motor Co. v. Federal Trade Commission 
[1940-1943 Trane Cases § 56,132], 6 Cir., 
120 F. 2d 175. Consideration is to be given 
not only to the detriment to the purchasing 
public from deceptive selling methods but 
the unfair competition with competitors 
which is involved and the determination of 
the Commission in this respect has ade- 
quate support in this record. Federal Trade 
Commission v. Real Products Corp., 2 Cir., 
90 F. 2d 617. Nor does discontinuance of 
the unlawful practices make the proceeding 
moot. Federal Trade Commission v. Goodyear 
Tire & Rubber Co., 304 U. S. 257, 260. We all 
agree that the order against the corporation 
should be enforced. 


[Corporate Petitioner Included in Cease 
and Desist Order | 


Petitioner Bimstein, though the officer 
of the corporate petitioner, who as its 
president was in what we may call over-all 
charge of its salesmen, was not their em- 
ployer and the sales they made were not 
for him. This was not a sham corporation 
but one actually conducting a business of 
its own. The salesmen were its agents and 
not his. Their misconduct as its agents is 
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not imputable to him as it is to their em- 
ployer to make it subject to remedial 
orders by the Commission in furtherance 
of the attainment of the objectives of the 
Act. He acted in good faith, with due dili- 
gence, to prevent the misrepresentations 
made by the salesmen. This serves, I think, 
to distinguish his relationship to the un- 
lawful acts of the salesmen from that of 
the individuals who were held in Federal 
Trade Commission v. Standard Education 
Society, supra, to be subject to a cease and 
desist order. They were found by the Com- 
mission to have been the managers and sole 
stockholders of the corporation which had 
been organized “for the purpose of evading 
any order that might be issued by the Fed- 
eral Trade Commission against the respond- 
ent the Standard Education Society.” Thus 
they were shown not only to have taken 
no reasonable steps in good faith to prevent 
the violations of the statute which were 
found but had themselves participated in 
an attempt to make enforcement of the 
statute ineffective. And so it was held that, 
“Since circumstances, disclosed by the Com- 
mission’s findings and the testimony, are 
such that further efforts of these individual 
respondents to evade orders of the Com- 
mission might be anticipated, it was proper 
for the Commission to include them in its 
cease and desist order.” 


But Bimstein has, so far as this record 
shows, done nothing whatever to make it 
reasonable to anticipate that he will make 
any effort to evade the order. Absent that 
kind of justification, I can perceive no law- 
ful basis for an order against him person- 
ally.< Gins'so dareas “past =condwet 1s can 
indication of what his future conduct will 
be, he is entitled to the inference that he 
will act in good faith to have the order 
obeyed and now to be judged accordingly. 
Nor will his exclusion from it leave him any 
choice in that regard while he is an officer 
responsible for the conduct of the corporate 
business. In that capacity, he will be bound, 
after notice, to take such suitable steps as 
lie within his power to see to it that the 
corporation does comply with the order. 
Failing that, he will be guilty of disobedi- 
ence and punishable therefor. Wilson v. 
United States, 221 U. S. 361. But, as of 
now, nothing has been shown to make it 
lawful to stigmatize him business-wise be- 
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cause of the forbidden practices of the 
corporation’s salesmen which he did his 
best to prevent. 


For the above reasons, I think it was 
erroneous to include Bimstein in the cease 
and desist order but, as my brothers do not 
agree, it is affirmed as to him also for the 
reasons stated in the opinion of Judge L. 
Hand. 


It has also been argued that he was en- 
titled to immunity under Section 9 of the 
Act because he was subpoenaed by the 
Commission and testified under subpoena 
at the hearings before the trial examiner. 
As this is undoubtedly a civil proceeding 
which at this stage does not involve more 
than the determination as to whether a 
cease and desist order of the Commission 
is lawful, and shall become final, this argu- 
ment in all respects is premature. Nor do 
we reach the question of the excessiveness 
of the penalties which may be imposed for 
violation of the order after it becomes final. 
There can, of course, be no violation of the 
order until after it does become effective 
and then these petitioners will have the 
right to a lawful hearing on any charges 
of violation made against them with the 
correlative right to raise whatever issues 
may be pertinent by way of defense. Not 
until some such violation has been proved 
may they be subjected to any penalty. 


[Petition Denied—Order Affirmed] 


Petition denied and order affirmed. 


[Opinion as to Individual Petitioner | 


L. Hann, Circuit Judge: Judge Medina 
and I agree with Judge Chase in all that he 
decides and in his reasons, except as to the 
president of the company, Bimstein, who 
in our judgment should be kept in the 
“cease and desist” order. When the case 
of Federal Trade Commission v. Standard 
Education Society, was before us (86 Fed. 
(2) 692), we refused to enforce any part 
of the order against one of the three incor- 
porators, Greener, and modified it against 
the other two. We thought that the respon- 
sibility of each of the three turned upon 
whether he had been “shown to have had 
such connection with the wrong as would 
have made him an accomplice, were it a 
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crime, or a joint tortfeasor, were the cor- 
poration an individual” (p. 695). This the 
Supreme Court reversed, holding (p. 119), 
that since incorporators would be bound 
by a cease and desist order after it was 
made, and, since “further efforts of these 
individual respondents to evade the orders 
of the Commission might be anticipated, it 
was proper for the Commission to include 
them.” So far, the reversal does indeed 
appear to have depended upon the circum- 
stance that the incorporators had in that 
instance formed the company in order to 
avoid any action by the Commission. How- 
ever, the Court proceeded (p. 120), to say 
that as all three “dominated and managed” 
the corporation and “acted with the same 
freedom as though no corporation existed”; 
they were “the actors”; and therefore the 
Commission was free to decide that it was 
necessary to include them if the order “was 
to be fully effective in preventing the unfair 
competitive practices which the Commis- 
sion had found to exist.” 


| Officer Responsible for Acts of Agents | 


We read this as meaning that such an 
order may include those officers of a cor- 
poration who are in top control of the 
activities that the Commission finds to have 
violated the Act; and two later decisions— 
one of them our own—have apparently also 
read it.* It is indeed true that this results 
in holding such an officer responsible for 
the conduct of those who are not his 
agents; and, moreover, that it deprives him 
of the immunity that the incorporation of 
a venture ordinarily gives to the incorpora- 
tors. However, we do not see that it is 
any severer a responsibility than that of a 
principal for the conduct of his agent within 
the scope of an “apparent authority” that 
he may have done his best to circumscribe. 
It is true that “apparent authority” has at 
times been said to result from estoppel; 
but that is not true,** for the principal is 
held, even though the third person does 
not rely in any way upon the authority; 
as, for example, in the case Offa tort. AS 
Professor Wigmore long ago pointed out, 
the doctrine in such cases is a more or less 
rationalized vestige of altogether different 
notions whose provenience goes back to the 


Commission, 135 


* Sobrene v. Federal Trade 
Gelb v. Federal 


Fed. (2) 676, 678 (C. A. 7); 
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Trade Commission [1944-1945 TRADE CASES 
1 57,279], 144 Fed. (2) 580 (C. A. 2). 
** Restatement of Agency, § 159 (c). 
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archaic law of status.t So far as it any 
longer satisfies our present demands of 
justice, it is because, since the principal 
has selected the agent to act in a venture in 
which the principal is interested, it is fair, 
as between him and a third person, to im- 
pose upon him the risk that the agent may 
exceed his instructions—subject, indeed, to 
limits, vaguely left open, upon his “apparent 
authority.” 


[“Apparent Authority” of Corporate Officer] 


Much the same argument seems to us to 
be permissible, when, as here, no agency 
exists. Bimstein had the entire control over 
what the salesmen should do and say, so 
far as any control was possible at all; and 
the order imposes no greater burden on him 
than it would have, if he had been a formal 
principal; for the salesmen did not exceed 
their “apparent authority.” The situation 
is, indeed, much like that that arose under 
the Wagner Act before its revision, when 
an employer was held guilty of an “unfair 
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labor practice,’ committed by employees 
who had acted beyond any “apparent 
authority.” * 


[Order Affirmed in Toto] 


Finally, we cannot think that §45 (L.) 
of the Act has changed this responsibility. 
If the law was as we think it was before 
that section was passed, its passage ought 
not to affect the preexisting scope of a 
“cease and desist” order. It is indeed a 
different question whether, if after this 
order has been affirmed, some of the sales- 
men violate it without any complicity by 
Bimstein, a prosecution against him under 
§45 (L.) will lie. In that event, it will 
become necessary, first, to say, as matter 
of interpretation, whether the section covers 
such an occasion; second,’ whether, if it 
does, it is constitutional; and, third, whether 
Bimstein secured immunity by testifying. 
We agree that these questions do not arise 
now; and we would affirm the order im toto. 


[] 67,690] William Rohlfing, et al. v. Cat’s Paw Rubber Co., Inc., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 50 C 229, Filed January 29, 1954. 


Sherman Antitrust Act and Clayton Antitrust Act 


Conspiracy—Price Discrimination—Motions for Summary Judgment.—In a suit for 
conspiracy and price discrimination, motions of certain defendants for summary judgment 
as to part of the claims of plaintiffs on the grounds that these defendants did not sell any 
shoe supplies to the plaintiffs and hence did not discriminate in prices against the plaintiffs 
were denied. Although documents in support of some of the moving defendants may show 
that they did not participate in the overt acts of damage, if it is shown that they were 
parties to a conspiracy to do so, they can be held liable for injuries suffered by plaintiffs. 
Therefore, no one defendant may be absolved from the plaintiffs’ charges until and unless 
it is shown that such a conspiracy did not exist, or if it did, that said defendant was not 
a party to it. This is a substantial and material question provable only at a trial on the merits. 

See Combinations and Conspiracies, Vol. 1, § 2005.630; Private Enforcement and 
Procedure, Vol. 2, J 9013.675. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Nonparticipation in Overt Acts of Damage—Motions for Sum- 
mary Judgment.—In a suit for civil damages for conspiracy and price discrimination, 
motions of certain defendants for summary judgment as to part of the claims of plaintiffs 
on the grounds that these defendants did not sell any shoe supplies to the plaintiffs and 
hence did not discriminate in prices against them are denied. Although to constitute 
a violation of the Robinson-Patman Act there must be proof that a seller has charged 
one purchaser a higher price for like goods than he charged a competitor of the purchaser, 
the motions could not be granted even though the moving defendants uncontradictedly 


t+ Responsibility for Tortious Acts, VII Har- 
vard Law Review, pp. 397-405; Kidd v. Edison 
TOE Fed. Rep. 405; affd. 242 Fed. Rep. 923 
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alleged that they made no sales to the plaintiffs. If the defendants were participants to 

a conspiracy to commit overt acts of damage, they can be held liable for injuries suffered 

by the plaintiffs. Whether such a conspiracy existed, or whether a particular defendant was 

a party to it, are substantial and material questions provable only at a trial on the merits. 


See Price Discrimination, Vol. 1, §3505.585; Private Enforcement and Procedure, 
Vol. 2, § 9013.675. 


For the plaintiffs: Francis Heisler, Chicago, Illinois. 

For the defendants: Mayer, Meyer, Austrian & Platt; Kirkland, Fleming, Green, 
Martin & Ellis; Sonnenschein, Berkson, Lautmann, Levinson & Morse; John A. Barr; 
David L. Dickson; Paul W. Hoffman; Sidley, Austin, Burgess & Smith; Harry Z. and 
Bernard Perel; Lederer, Livingston, Kahn & Adsit; Arvey, Hodes & Mantynband; 
I. Leonard Kovitz, all of Chicago, Illinois; Abraham Zemlock, New York, New York. 


For prior decisions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1952 Trade Cases { 67,318 and 1950-1951 Trade Cases J 62,872. 


Memorandum 


LaBouy, District Judge [In full text]: 
Motions for summary judgment as to part 
of the claims of the plaintiffs have been 
filed by the defendants Armour & Com- 
pany, Griffin Manufacturing Company and 
Howes Leather Company. In addition, 
motions for summary judgment have been 
submitted by the defendants Wieboldt’s 
Stores, Inc, and Montgomery Ward & 
Company. 

The complaint filed under 15 U. S.C. A. 
§ 15 proceeds against eight defendants who 
are manufacturers of rubber goods used 
in the repair of shoes; two defendants who 
are manufacturers of leather goods used 
in the repair of shoes; two defendants who 
are manufacturers of shoe polish; three 
defendants who are wholesalers and finders 
selling shoe repair material at wholesale 
to shoe repair shops; and eight defendants 
who operate chains of shoe repair shops or 
department stores having shoe repair de- 
partments. 


The manufacturer defendants—Armour & 
Company, Howes Leather Company and 
Griffin Manufacturing Company—direct their 
motions for partial summary judgment to 
those claims in the Second Amended Com- 
plaint which charge that the defendant 
manufacturers and finders violate the Robin- 
son-Patman Act by selling shoe repair 
material to the eight defendant operators 
at discriminatory prices as compared with 
prices charged plaintiffs by such manufac- 
turers and finders. The defendant manu- 
facturers contend the complaint charges two 
claims, that is—conspiracy in violation of 
the Sherman Act, and price discrimination 
in violation of the Robinson-Patman Act; 
that insofar as the violations of price dis- 
crimination are concerned the motions for 
summary judgment must be granted. These 
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motions are based upon the complaint, 
answers of the respective defendants, an- 
swers of these defendants to the interroga- 
tories of the plaintiffs submitted August 
1951, answers of other defendants to the 
same interrogatories, answers of the plaintiffs 
to the defendants’ interrogatories of Septem- 
ber 22, 1952, and on affidavits attached to 
the motions for summary judgment. 


The plaintiffs have not submitted counter- 
affidavits opposing those of the defendants. 
From these pleadings and documents, it 
appears that none of the moving defendant 
manufacturers sold any shoe supplies to 
any of the plaintiffs. It does appear from 
the answers of these defendants that some 
of them did make sales to the defendant 
chain and department stores. 


[Robinson-Patman Violation—Proof Required] 


To constitute a violation of the Robinson- 
Patman Act “there must be proof that a 
seller has charged one purchaser a higher 
price for like goods than he charged one 
or more of the purchaser’s competitors.” 
Chicago Sugar Co. v. American Sugar Refin- 
ing Co., (C. A. 7, 1949) [1948-1949 TRADE 
Cases § 62,449] 176 F. (2d) 1, cert. den. 
338 U. S. 948. Defendants therefore assert 
that plaintiffs and each of them must prove 
two facts: (1) that plaintiffs bought from 
one or more of the movant defendants at a 
given price, and (2) that one or more of 
the eight defendant chain or department 
stores bought from the same movant de- 
fendants at a cheaper price. In other 
words, at least two transactions must take 
place in order to constitute discrimination 
and thereby violate the Robinson-Patman 
Act. Chicago Seating Co. v. S. Karpen & 
Bros., (D. C. Ill. 1949) [1948-1949 Trape 
Cases § 62,381], 83 F. S. 409, aff’d [1948- 
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1949 Trape Cases 962,515], 177 F. (2d) 
863. Since these defendants, by answers 
to the complaint and to the interrogatories, 
deny, and by affidavits aver that they made 
no sales to the plaintiffs, and the plaintiffs 
not having filed counter-affidavits opposing 
the motions, it is defendants’ contention 
they cannot be found guilty of discriminating 
in prices against these plaintiffs. In the 
case of Armour & Company, their answer 
asserts, and the answers of the other eight 
defendant department stores and chains in- 
dicate no sales were made by Armour to 
any of these department chains. So far 
as this movant and the Howes Leather 
Company are concerned the plaintiffs in 
their answers to defendants’ interrogatories 
assert that purchases by plaintiffs were 
made from these manufacturers “from its 
agents (wholesalers also known as finders) 
and not directly from the manufacturer.” 


It is also the contention of defendant 
department store, Montgomery Ward, that 
its answers to the interrogatories and those 
of its co-defendants show that for the two 
years preceding the filing of this suit, it 
neither purchased shoe findings from any 
of the defendants for resale to the public 
at retail, nor did it carry on any shoe repair 
services in the Chicago area. 


The defendant department store, Wie- 
boldt’s Stores, Inc., has moved for summary 
judgment for the reason (1) that it is not 
engaged in the shoe repair business in 
competition with the plaintiffs since space 
in its stores is leased to Public Shoe Service 
Corporation, a co-defendant, for the opera- 
tion of a shoe repair department; that the 
copies of leases show that it is not affiliated 
with, nor an owner or creditor of Public; 
that Public is an independent principal or 
contractor and Wieboldt’s has no control, 
direction or responsibility for Public’s ac- 
tions; and (2) the defendant Wieboldt’s has 
not purchased shoe repair material from any 
of its co-defendants with the exception of 
one small purchase of felt innersoles from 
the defendant Rieck-Langendorf in the 
amount of $536.74; that said innersoles are 
not a product embraced in the term “shoe 
repair material.” In opposition to said 
argument plaintiffs urge that the question 
of whether an independent contractor rela- 
tionship exists is an ultimate question of 
fact for decision after the whole range of 
conduct and activities of the parties is con- 
sidered; and further, that even if such a 
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relationship is established, if Wieboldt con- 
spired with Public Shoe as alleged, Wie- 
boldt will be liable for damage caused to 
plaintiffs as a result of such conspiracy. 


[Purpose of Clayton Act] 


The purpose of the Clayton Act was to 
prohibit those trade practices which Con- 
gress felt singly and of themselves were not 
covered by the existing anti-trust acts, with 
the idea of arresting in their incipiency the 
creation of monopolies or unreasonable re- 
straints of trade; that is, the Act does not 
wait for its operation until monopolies have 
been created and restraints established but 
seeks to reach them in their incipiency and 
curtail their development. But, the Clayton 
Act makes it clear that price discrimination 
per se, whether or not accomplished by con- 
certed action is a violation of the law. 
U. S. v. New York Great A. & P. Tea Co., 
(D. C. Il. ’46) [1946-1947 ‘TRADE CASES 
7 57,491], 67 F. S. 626, 636, aff'd [1948-1949 
Trape. Cases § 62,375] (C. A, 7). 173K. 
(2d) 79. 


A mere conspiracy with intent to violate 
the law, while it may be the basis of an 
action by the United States does not give 
rise to a civil suit for damages pursuant to 
Section 15, 15 U. S. C. A. In the instant 
case the injury complained of occurred 
through the alleged acts directed to price 
and rebate practices of defendants, which 
acts as alleged fall within the condemnation 
of the Clayton Act as amended by the 
Robinson-Patman Act. The complaint 
charges these acts were done pursuant to 
a concert of action between the defendants. 
This does not mean that the complaint 
states two causes of action, since the law 
is clear that mere conspiracy is not enough 
upon which to ground an action by a 
private person under Section 15, but merely 
means that plaintiffs will have to prove 
what it charges, that is (1) that there was 
a conspiracy in restraint of trade and to 
monopolize, and (2) that the plaintiff was 
injured thereby. The gist of the action is 
not the conspiracy but it is damages for 
which the wrongdoer and all who conspire 
with him are liable. Thus, a complaint 
alleging conspiracy and alleging certain de- 
fendants unlawfully discriminated in prices 
against plaintiffs and unlawfully refused to 
resell at fixed prices states a claim under 
the Clayton Act. Sidney Morris & Co. v. 
Nat'l Assn. of Stationers, etc., (C. A. 7, 1930) 
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40 F. (2d) 620, 624. A person claiming to 
be injured by another’s conspiracy to vio- 
late Sections 1 and 2 of the antitrust act 
can bring an action against the one to whom 
he paid illegal prices, but may recover under 
Section 15 from any member of the con- 
spiracy provided he shows injury to his 
business or property as a direct result 
thereof and provides facts from which such 
injury can be ascertained. Northwestern Oil 
Co. v. Socony-Vacuum Oil Co., Inc., (C. A. 
7, 1943) [1940-1943 Trape Cases 56,294] 
138 F. (2d) 967, 971. 


[Summary Judgment Denied] 


Therefore, while the documents in sup- 
port of some of the defendant movants 
may show that they did not participate in 
the overt acts of damage, if in fact it is 
shown that they were parties to a con- 
spiracy to do so, they can be held liable 
for injuries suffered by the plaintiffs. This 
element of the plaintiffs’ case is interwoven 
with the damaging acts. In these circum- 
stances, no one defendant may be absolved 
from the plaintiffs’ charges until and unless 
it is shown that such a conspiracy did not 
exist, or if it did, that said defendant was 
not a party to it. This fact remains as 
a substantial and material question provable 
only at a trial on the merits. ‘Therefore, 
the court must deny all motions for sum- 
mary judgment, including those of the de- 
fendant department stores who are also 
charged with being parties to the conspiracy. 


[Interrogatories| 


In ruling on the interrogatories of the 
plaintiffs to which certain of the defend- 
ants have interposed objections, it seems 
the best manner in ruling on the same 
would be to segregate the objections by the 
classification of defendants. 


Interrogatories 1, 10 and 11 are directed 
to all of the defendants. 


The court is of the opinion that objection 
to 1, subdivision I, should be sustained 
since stock ownership is not related to the 
subject matter of the present complaint and 
is immaterial to the suit. Answers to the 
other subdivisions of Interrogatory 1 should 
be limited to the period from 1945 and 
inquiry into matters subsequent to the date 
of the filing of the complaint should be 
allowed. As so limited the objections of 
defendants are overruled. 
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Interrogatories 10 and 11 request that all 
agreements between the defendants relating 
to price at which leather, rubber or shoe 
repair accessories were to be purchased, 
delivered or sold, including dates thereof, 
place where made and where copies located. 
In addition, they request the names and 
addresses of all persons participating in or 
present at the making of such agreements, 
stating capacity and whether such person 
is still employed. The court is of the 
opinion that answer to said interrogatories 
should be limited for the period 1945 and 
inquiry covering matters subsequent to the 
date of the filing of the complaint should 
be allowed. As so limited, the objections 
of the defendants are overruled. 


The objections of the defendant-manufac- 
turers are to interrogatories 3A, 3B, 8, 12, 
13, 14, 15, 16, 17, 18 and 19. 


Interrogatory 3A requests each defendant 
manufacturer to list each item manufac- 
tured which was used in the repair, manu- 
facture or conditioning of shoes, together 
with the name of such item, place of manu- 
facture, and amount manufactured which 
may be expressed in dollar terms or number 
manufactured. The court is of the opinion 
that the period for such information should 
be from 1945 and inquiry covering matters 
subsequent to the date of the filing of the 
complaint should be allowed. In addition, 
the information to be supplied should be 
limited to items manufactured for use in 
the repair and conditioning of shoes. As so 
limited, the objections of the defendant- 
manufacturers is overruled. 


Interrogatory 3B requests each defendant 
manufacturer to state the amount of each 
item included in answer to 3A which was 
delivered or sold since January 1, 1940 to 
any wholesaler, jobber, supplier or retailer 
in Cook County, Illinois, which amount may 
be expressed in percentage terms. The 
court is of the opinion that answers of 
these defendants should be limited from the 
period of 1945 and inquiry covering matters 
subsequent to date of filing of the com- 
plaint should be allowed. In addition, the 
court is of the opinion that answers of 
these defendants should be limited to items 
delivered to defendant wholesalers, jobbers, 
suppliers and retailers. As so limited, the 
objections of the defendants are overruled. 


Interrogatory 8 requests the names and 
addresses since January 1940 of personnel 
selling and distributing items manufactured 
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to individual firms and organizations in 
Chicago and whether such personnel are 
still employed and in what capacity. The 
court is of the opinion that the period of 
information should be limited from 1945 
and inquiry covering matters subsequent to 
date of the filing of the complaint should 
be allowed. Answers should be limited to 
articles manufactured for repair and condi- 
tioning of shoes. As so limited, these de- 
fendants’ objections are overruled. 


Interrogatories 12, 13, 14, 15, 16, 17, 18 
and 19 are directed to manufacturers and 
wholesalers for information regarding prices. 
Interrogatory 12 requests names, etc. of 
persons responsible since January 1, 1940 
for setting of prices at which shoe findings 
and materials have been sold; Interrogatory 
13 requests whether since January 1, 1940 
the pricing policies provided for different 
prices to different customers for shoe find- 
ings and materials; Interrogatory 14 states 
that if the answer to 13 is in the affirmative 
to state the reasons for the difference in 
price; Interrogatory 15 states if the answer 
made states difference is due to cost of 
supplies or delivery, to list the records kept 
showing or concerned with such difference 
in cost; Interrogatory 16 states if answer 
is due to difference in quality to state the 
gradings and classifications delivered to 
each customer since January 1940 and if 
such grading or classification was not avail- 
able to the customer list the ones not so 
available; Interrogatory 17 asks whether 
since January 1, 1940 any rebate or discount 
was granted to customers on the purchase 
of shoe findings or materials and if so, list 
the date of each transaction, customer to 
whom given and the item on which granted; 
Interrogatory 18 requests that the records 
kept containing data or information show- 
ing prices at which competitors sold shoe 
findings and materials be listed and their 
location designated; Interrogatory 19 re- 
quests that the prices charged for each item 
of shoe findings or materials since January 
1, 1940 be shown, including the dates of 
changes in price and the reasons of each 
change in the price of each item. 


The objections of the manufacturers and 
wholesalers to these interrogatories may be 
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grouped into three principal divisions; that 
said interrogatories should be limited to the 
period 1948 to the date of the complaint; 
that the geographical scope of the inter- 
rogatories is too broad and should be lim- 
ited to Cook County, Illinois; and that the 
sales to be shown should be limited to the 
defendants to this suit. In addition objec- 
tion to that portion of Interrogatory 19 
requiring statement of reasons for price 
changes is made on the ground that the 
same calls for opinions and conclusions. 


The court is of the opinion that answers 
should be made to said interrogatories for 
the period 1945 and inquiry covering mat- 
ters subsequent to the date of the filing of 
the complaint should be allowed; that an- 
swers should be limited to the geographical 
area of Cook County, Illinois; and should 
be limited to transactions involving any of 
the defendants. So far as Interrogatory 19 
requests the reason for changes, the court 
is of the opinion that the same is adequately 
covered by previous interrogatories relating 
to prices and that objection by defendants 
is sustained. 


Interrogatories 4A, 5A, 6A, 7A, 7B and 9 
are directed to defendant department or 
chain stores. The same objection as to 
period of time is interposed by the defend- 
ants Wieboldt’s Stores, Inc., K. Kaplan, 
Reich-Langendorf, and Klinger d/b/a A. 
Leveton Co. -In addition it is claimed that 
the information sought is burdensome, irrele- 
vant and immaterial. The court is of the 
opinion said objections should be overruled 
and answers thereto should be limited to 
the period 1945 and inquiry as to matters 
subsequent to the date of the filing of the 
complaint should be allowed. 


An order has this day been entered over- 
ruling the defendants’ motions for summary 
judgment; sustaining defendants’ objections 
to Interrogatory 1 (I) and that portion of 
Interrogatory 19 set forth above; overruling 
defendants’ objections as to the other inter- 
rogatories and giving defendants thirty days 
in which to answer the same within the 
scope of the limitations set forth above. 
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[67,691] Vilastor Kent Theatre Corp. and Bur-Don Theatre Enterprises, Inc. v. 
Harry Brandt, et al. 


In the United States District Court for the Southern District of New York. Civil 
Action 90-65. Filed January 19, 1954. 


Clayton Antitrust Act 


Suit for Civil Damages—Motion to Strike Complaint or Certain Matters Contained 
Therein.—Defendants’ motion to strike the complaint in a civil action under the antitrust 
laws was denied on the grounds that the complex factual situations in antitrust litigation 
require more extensive pleadings than those necessary in other types of suits. Certain 
declamatory subheadings appearing throughout the complaint were stricken since they 
served no purpose in formulating issues. References to the Paramount case were stricken. 
Under Section 5 of the Clayton Act, a final judgment in a government antitrust suit may 
under certain circumstances be received in evidence to establish prima facie the illegal acts 
complained of in a private treble damage suit. However, this purely evidential matter was 


not proper in the complaint. 


See Private Enforcement and Procedure, Vol. 2, J 9013.595. 
For the plaintiff: Milbank, Tweed, Hope & Hadley, New York, N. Y. 


For the defendants: Dwight, Royall, Harris, Koegal & Caskey; Levy, Gutman & 
Goldberg; Weisman, Cellar, Allan, Sheinberg & Spett; Monroe E. Stein; Louis Phillips of 
Phillips, Nizer, Benjamin & Krim; all of New York, N. Y. 


Endorsement 


[Motions to Strike Complaint or 
Parts Thereof] 


Ryan, District Judge [Jn full text]: De- 
fendants move to strike the complaint or 
in the alternative to strike certain matters 
contained therein. 

The complex factual situations which give 
rise to antitrust litigation require more ex- 
tensive pleadings than those necessary in 
other types of suits. The complaint here 
while voluminous is not unnecessarily so; 
it pleads a cause of action; it will not be 
stricken. 

The declamatory subheadings found 
throughout the complaint—pp. 1, 3, 4, 5, 6, 
8, 12, 14, 19, 26, 27 and 28—serve no pur- 


pose in formulating issues and have no 
place in the complaint; these are stricken. 


The last sentence in paragraph “5” re- 
specting injury to one not a party is irrele- 
vant; it is stricken. 


Reference to the “Paramount” suit in 
paragraphs 1(b), 6(b) (1)a, 6(b) (1)c, 
6(c) (1)a, 8, 10-16, 19 and 27 are stricken. 
Section 5 of the Clayton Act provides that a 
final judgment in an antitrust suit brought by 
the Government may be received under certain 
circumstances to establish prima facie the 
illegal acts complained of in a private treble 
damage suit; such purely evidential matter, 
however, is not proper in the complaint. 


Motion granted to this extent; settle or- 
der on notice. 


[] 67,692] United States v. Employing Plasterers’ Assn. of Chicago, Journeymen 
Plasterers’ Protective and: Benevolent Society, Local No. 5, O. P. & C. F. I. A., and 


Byron William Dalton. 


In the Supreme Court of the United States. 


March 8, 1954. 


Dated 


No. 440. October Term, 1953. 


On appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. Perry, District Judge. 


Case No. 1141 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Conspiracy—Allegation of Interstate Commerce—Local Restraint and Monopoly— 
Effect Upon Interstate Commerce.—A complaint charging defendants-appellees with vio- 
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lating the Sherman Antitrust Act by conspiring to restrain interstate trade and commerce 
in plastering materials stated a cause of action under the Act and should not have been 
dismissed by the trial court. The defendants and their employees did 60 per cent of the 
plastering business in the Chicago area, and were able to prevent others from engaging in 
that business. Substantial quantities of plastering materials were produced outside 
Illinois, were bought by Illinois materials dealers, and were shipped into that state. The 
practical effect of this was a continuous and almost uninterrupted flow of plastering materials 
from out-of-state origins to Illinois job sites, and the restraints of trade imposed by the 
defendants on the plastering business in Chicago would possibly affect this interstate flow 
of materials adversely. The defense that the Sherman Act was inapplicable to this case 
because the interstate transactions ended before the local restraints became effective was 
disregarded. Where interstate commerce ends and local commerce begins is often difficult 
to determine and is not decisive in Sherman Act cases. The Government’s complaint 
alleged that a local group of people were able to dictate who could and who could not buy 
building materials which had to reach that locality through interstate commerce, and under 
these circumstances, the trial court erred in holding that the Government could not possibly 
produce enough evidence to prove a burden on interstate commerce. 


See Combinations and Conspiracies, Vol. 1, J 2035.153; Department of Justice Enforce- 
ment and Procedure, Vol. 2, | 8025.620, 8221.830. 


Clayton Antitrust Act 


Conspiracy—Immunity of Labor Union from Prosecution.—A defendant labor union 
in an antitrust action for violation of the Sherman Act was not immune from prosecution 
because of Section 20 of the Clayton Act. There was no merit to this contention, because 
the allegations of the complaint showed, if true, that the union and its president combined 
with contractors to suppress competition among them. 

See Combinations and Conspiracies, Vol. 1,  2101.063. 

For appellant: Robert L. Stern, Acting Solicitor General; Stanley N. Barnes, 
Assistant Attorney General, Charles H. Weston and Marvin E. Frankel, Special Assistants 
to the Attorney General. 

For the appellees: Howard Ellis, and Thomas M. Thomas (Don H. Reuben, of 
counsel), for Employing Plasterers’ Ass’n; Daniel D. Carmel, for Journeymen Plasterers’ 
Protective and Benevolent Society. : 

Reversing a decision of the U. S. District Court, Northern District of Illinois, Eastern 
Division, 1953 Trade Cases { 67,548. 


[Complaint Dismissed in Trial Court] tion we must decide is whether the District 
Court’s dismissal was error. We hold it 


Mr. Justice Brack delivered the opinion RUS 


of the Court [Jn full text]: 


The United States brought this civil ac- 
tion in a Federal District Court charging 
the defendants (appellees here) with having 


[Summary of Complaint] 


In summary the Government’s complaint 
alleges: 


violated §1 of the Sherman Act which for- 
bids combinations or conspiracies in re- 
straint of interstate trade or commerce.* 
Holding that the complaint failed to state 
a cause of action on which relief could be 
granted under the Act, the District Court 
dismissed. The case is before us on direct 
appeal, 15 U. S. C. § 29, and the only ques- 


* 26 Stat. 209, as amended by 50 Stat. 693, 
15 U. S. C. § 1, so far as here relevant reads: 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be illegal 
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Defendants are (1) a Chicago trade 
association of- plastering contractors; (2) 
a local labor union of plasterers and their 
apprentices; (3) the union’s president. 
These contractors and union members 
employed by them do approximately 60% 
of the plastering contracting business in 
the Chicago area of Illinois. Materials 
used in the plastering, such as gypsum, 
lath, cement, lime, etc., are furnished by 


” 


Pe Nae The complaint here also charged a 
violation of §2 of the Sherman Act, but the 
Government has not pressed that claim here. 
Cf. Standard Oil Co. v. United States [1948-1949 
TRADE CASES { 62,432], 337 U. S. 293, 314. 


Copyright 1954, Commerce Clearing House, Inc. 


Number 288—75 
3-11-54 


the contractors. Substantial quantities 
of this material are produced in other 
states, bought by Illinois building mate- 
rials dealers and shipped into Illinois, 
sometimes going directly to the place of 
business of the dealers and sometimes 
directly to job sites for use by the plaster- 
ing contractors under arrangements with 
the dealers. The practical effect of all 
this is a continuous and almost uninter- 
rupted flow of plastering materials from 
out-of-state origins to Illinois job sites 
for use there by plastering contractors. 
Restraint or disruption of plastering work 
in the Chicago area thus necessarily af- 
fects this interstate flow of plastering ma- 
terials adversely. Since 1938 the Chicago 
defendants have acted in concert to sup- 
press competition among local plastering 
contractors, to prevent out-of-state con- 
tractors from doing any business in the 
Chicago area and to bar entry of new 
local contractors without approval by a 
private examining board set up by the 
union. The effect of all this has been 
an unlawful and unreasonable restraint 
of the flow in interstate commerce of 
materials used in the Chicago plastering 
industry. 


[Trial Court Held Local 
Restraint Only] 


The District Court did not question that 
the foregoing and other factual allegations 
showed a combination to restrain competi- 
tion among Chicago plastering contractors. 
But the court considered these allegations 
to be “wholly a charge of local restraint 
and monopoly,” not reached by the Sher- 
man Act. And the court held that there 
was no allegation of fact which showed that 
these powerful local restraints had a suf- 
ficiently adverse effect on the flow of paster- 
ing materials into Illinois. At this point we 
disagree. The complaint plainly charged 
several times that the effect of all these 
local restraints was to restrain interstate 
commerce. Whether these charges be called 
“allegations of fact” or “mere conclusions 
of the pleader,” we hold that they must be 
taken into account in deciding whether the 
Government is entitled to have its case 
tried. 

[Possibility of Evidence by 
Government | 


We are not impressed by the argument 
that the Sherman Act could not possibly 
apply here because the interstate buying, 
selling and movement of plastering mate- 
tials had ended before the local restraints 
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became effective. Where interstate com- 
merce ends and local commerce begins is 
not always easy to decide and is not deci- 
sive in Sherman Act cases. See Mandeville 
Island Farms v. American Crystal Sugar Co. 
[1948-1949 TrapE Cases { 62,251], 334 U. S. 
219, 232. However this may be, the com- 
plaint alleged that continuously since 1938 
a local group of people were to a large ex- 
tent able to dictate who could and who 
could not buy plastering materials that had 
to reach Illinois through interstate trade if 
they reached there at all. Under such cir- 
cumstances it goes too far to say that the 
Government could not possibly produce 
enough evidence to show that these local 
restraints caused unreasonable burdens on 
the free and uninterrupted flow of plaster- 
ing materials into Illinois. That wholly 
local business restraints can produce the 
effects condemned by the Sherman Act is 
no longer open to question. See, @. 9., 
United States v. Women’s Sportswear Manu- 
facturers Assn. [1948-1949 Trappe CASES 
{ 62,390], 336 U. S. 460, 464. 


[Complaint Includes Essential Elements] 


The Government’s complaint may be too 
long and too detailed in view of the modern 
practice looking to simplicity and reason- 
able brevity in pleading. It does not charge 
too little. It includes every essential to 
show a violation of the Sherman Act. And 
where a bona fide complaint is filed that 
charges every element necessary to recover, 
summary dismissal of a civil case for failure 
to set out evidential facts can seldom be 
justified. If a party needs more facts, it has 
a right to call for them under Rule 12 (e) 
of the Federal Rules of Civil Procedure. 
And any time a claim is frivolous an ex- 
pensive full dress trial can be avoided by 
invoking the summary judgment procedure 
under Rule 56. 

We hold it was error to dismiss the Gov- 
ernment’s complaint for failure to state a 
cause of action. 


[Union Not Immune from Prosecution] 


This leaves the separate contention of the 
union that it is immune from prosecution 
for violation of the Sherman Act because 
of § 20 of the Clayton Act. This contention 
has no merit under the allegations of the 
complaint here because they show, if true, 
that the union and its president have com- 
bined with business contractors to suppress 
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competition among them. Allen Bradley Co. 
v. Local Union No, 3 [1944-1945 TrapE CASES 
7 57,386], 325 U. S. 797. 


Reversed. 


[Dissenting Opinion] 


Mr. Justice Minton, with whom Mr. 
Justice Douctas joins, dissenting. 


[Applicability of Sherman Act] 


That, accepting the pleadings as true, 
there are and were conspiracies to restrain 
is not open to question. The question is 
whether the Sherman Act applies, and that 
depends upon whether the conspiracies are 
to restrain interstate commerce. In my 
opinion, the activities here complained of 
are wholly intrastate, and the restraint upon 
interstate commerce, if any, is so indirect, 
remote and inconsequential as to be without 
effect and wholly foreign to an intent or 
purpose to conspire to restrain interstate 
commerce, 


There is no interference with interstate 
commerce. That commerce ends when the 
plaster and lath reach the building site, 
whether they come first to material sup- 
pliers and at rest in their warehouses and 
afterwards on order delivered to the con- 
tractors on the job, as most of the trans- 
actions are alleged to be handled, or are 
delivered directly to the job. The construc- 
tion of a building and the incorporation 
therein of plaster and lath are purely local 
transactions. 


“Nor is building commerce; and the fact 
that the materials to be used are shipped 
in from other states does not make build- 
ing a part of such interstate commerce.” 
Anderson v. Shipowners Assn., 272 U. S. 
359, 364. 


The Government does not and could not 
contend that building is commerce. It con- 
tends that the appellees’ acts affect com- 
merce, relying upon such cases as Labor 
Board v. Denver Building Council, 341 U. S. 
675, and Walling v. Jacksonville Paper Co., 
317 U. S. 564. But those cases arose under 
different statutes the sweep of which is broader 
than that of §1 of the Sherman Act, which 
declares illegal only those contracts, com- 
binations and conspiracies “in restraint of 
trade or commerce among the several 
States.” The Denver Council case arose un- 
der the Labor Management Relations Act, 
which provides: 
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“Sec. 10. (a) The Board is empowered, 
as hereinafter provided, to prevent any 
person from engaging in any unfair labor 
practice (listed in section 8) affecting 
commerce. ...” 61 Stat. 146, 29 U. S. C. 
§ 160 (a). 


Section 2 of that Act defines “affecting com- 
merce’ as follows: 


“(7) The term ‘affecting commerce’ 
means in commerce, or burdening or ob- 
structing commerce or the free flow of 
commerce, or having led to tending to 
lead to a labor dispute burdening or ob- 
structing commerce or the free flow of 


Commences 61 Stat) 138s" ZOE UiSaG: 
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The Jacksonville Paper case arose under 
the Fair Labor Standards Act, which is 
applicable to “employees who [are] en- 
gaged in commerce or in the production of 
goods for commerce... .” 52 Stat. 1062, 
29 U. S. C. § 206. Furthermore, that case 
dealt with transactions that took place in 
the stream of commerce. Compare Higgins 
v. Carr Bros. Co., 317 U. S. 572. In the in- 
stant cases, the stream of commerce stops 
at the building site. 


[Local Restraint Only] 


Insofar as the factual allegations in these 
complaints are concerned, the appellees are 
essentially charged with conspiring to divide 
the plastering and lathing business in the 
Chicago area among themselves, limiting 
the number and classes of persons who may 
become contractors or union members and 
reducing competition among the contractors, 
primarily by means of union control over 
those who may engage in the business either 
as contractors or as union members. The 
acts of the appellees here complained of 
thus are all related to local building con- 
struction and those permitted to engage in 
such construction. The allegations do not 
establish any interference with the flow of. 
commerce, at its beginning or end or in the 
course of its flow, or that anything is done 
to influence the place from whence or to 
which the materials come or go, or their 
price. To be sure, the complaints contain 
bald statements to the effect that the alleged 
conspiracies are in restraint of interstate 
commerce. However, these conclusional al- 
legations add nothing and do not conceal 
the failure to set forth facts showing any 
direct or substantial restraint on interstate 
commerce Or a purpose or intent to do so. 
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What is charged in these cases may consti- 
tute a restraint under state jurisdiction and 
may remotely or indirectly affect interstate 
commerce. But that has been consistently 
held to be no violation of the Sherman Act. 
Apex Hosiery Co. v. Leader [1940-1943 TRADE 
CASES { 56,039], 310 U. S. 469, 495; Lever- 
ing & G. Co. v. Morrin, 289 U. S. 103, 107. 


Industrial Association of San Francisco v. 
United States, 268 U. S. 64, was a case in- 
volving far more offensive action than the 
instant cases. In that case, contractors and 
suppliers, in order to force an “open shop,” 
required builders to secure permits for cer- 
tain materials from a builders’ exchange, 
refusing such permits to those who did not 
maintain an open shop. Some of the mate- 
rials came from other States, and the per- 
mits were so handled as to control materials, 
such as plumbers’ supplies, that came alto- 
gether from out-of-state sources. This Court, 
commenting on the “established general facts” 
of the plan, said: 


“Interference with interstate trade was 
neither desired nor intended. On the con- 
trary, the desire and intention was to 
avoid any such interference, and, to this 
end, the selection of materials subject to 
the permit system was substantially con- 
fined to California productions. The thing 
aimed at and sought to be attained was 
not restraint of the interstate sale or ship- 
ment of commodities, but was purely local 
matter, namely, regulation of building op- 
erations within a limited local area, so as 
to prevent their domination by the labor 
unions. Interstate commerce, indeed com- 
merce of any description, was not the 
object of attack, ‘for the sake of which 
the several specific acts and courses of 
conduct were done and adopted.’ Swift 
and Company v. United States, 196 U. S. 
375, 397. The facts and circumstances 
which led to and accompanied the crea- 
tion of the combination and the concert of 
action complained of, which we have 
briefly set forth, apart from other and 
more direct evidence, are ‘ample to sup- 
ply a full local motive for the conspiracy.’ 
United Mine Workers v. Coronado Co., 259 
We Se see Suepras at 77. 


In language prophetic, this Court further 
said: 


“But here, the delivery of the plaster to 
the local representative or dealer was the 
closing incident of the interstate move- 
ment and ended the authority of the fed- 
eral government under the commerce 
clause of the Constitution. What next 
was done with it, was the result of new 
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and independent arrangements.” 


Supra, 
at 79. 


Although the permits were used so as to 
interfere with the free movement of ma- 
terials and supplies from other States, this 
Court said: 


“Tt was, however, an interference not 
within the design of the appellants, but 
purely incidental to the accomplishment 
of a different purpose. The court below 
laid especial stress upon the point that 
plumbers’ supplies, which for the most 
part were manufactured outside the state, 
though not included under the permit sys- 
tem, were prevented from entering the 
state by the process of refusing a permit 
to purchase other materials, which were 
under the system, to anyone who em- 
ployed a plumber who was not observing 
the ‘American plan.’ This is to say, in 
effect, that the building contractor, being 
unable to purchase the permit materials, 
and consequently unable to go on with the 
job, would have no need for plumbing 
supplies, with the result that the trade in 
them, to that extent, would be diminished. 
But this ignores the all important fact 
that there was no interference with the 
freedom of the outside manufacturer to 
sell and ship or of the local contractor to 
buy. The process went no further than to 
take away the latter’s opportunity to use, 
and, therefore, his incentive to purchase. 
” 


“The alleged conspiracy and the acts here 
complained of, spent their intended and 
direct force upon a local situation,—for 
building is as essentially local as mining, 
manufacturing or growing crops,—and if, 
by a resulting diminution of the commer- 
cial demand, interstate trade was curtailed 
either generally or in specific instances, 
that was a fortuitous consequence so re- 
mote and indirect as plainly to cause it to 
fall outside the reach of the Sherman 
Act.” Supra, at 80, 82. 


[Interstate Commerce Ended] 

As I see it, that is all that happens here. 
Interstate commerce has ended. There is 
no intent or purpose to restrain interstate 
commerce. The effect upon commerce is 
incidental, remote and indirect. It is a re- 
straint that spends itself on a purely local 
incident. If contractors of materials and 
supplies may combine to compel an open 
shop by far more drastic measures, as in 
the Industrial Association case, then surely 
the workers and contractors may combine 
to promote a closed system by an agree- 
ment local in its nature. 
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The case of Levering & G. Co. v. Morrin, 
289 U. S. 103, which followed the Industrial 
Association case, is in point here. In that 
case, the companies, engaged in the building 
of steel bridges, operated open shops. The 
unions by strike and other techniques sought 
to force closed shops. The companies 
sought an injunction under the Sherman 
Act. The complaint was dismissed for 
failure to state a cause of action. This 
Court said: 


“Accepting the allegations of the bill at 
their full value, it results that the sole 
aim of the conspiracy was to halt or sup- 
press local building operations as a 
means of compelling the employment of 
union labor, not for the purpose of affect- 
ing the sale or transit of materials in 
interstate commerce. Use of the materials 
was purely a local matter, and the sup- 
pression thereof the result of the pursuit 
of a purely local aim. Restraint of inter- 
state commerce was not an object of the 
conspiracy. Prevention of the local use 
was in no sense a means adopted to effect 
such a restraint. It is this exclusively 
local aim, and not the fortuitous and in- 
cidental effect upon interstate commerce, 
which gives character to the conspiracy. 

. If thereby the shipment of steel in 
interstate commerce was curtailed, that 
result was incidental, indirect and remote, 
and, therefore, not within the anti-trust 
acts, as this court, prior to the filing of 
the present bill, had already held... .” 
Supra, at 107. 


If a union may strike and obtain its 
objective of a closed shop without inter- 
fering with interstate commerce, as in the 
Levering case, the unions in the instant cases 
could certainly bargain and agree with the 
employers to reach the same result. See 


Court Decisions 
U. S. v. Employing Plasterers’ Assn. 


Number 288—78 
3-11-54 


also United Leather Workers v. Herkert, 265 
U. S. 457, and see United States v. Frankfort 
Distilleries [1944-1945 TRADE CASES q 57,338], 
324 U. S. 293, 297, where the cases discussed 
above are distinguished. 


The Government has relied heavily upon 
Mandeville Farms v. American Crystal Sugar 
Co., [1948-1949 TRADE CASES 4 62,251], 334 
U. S. 219. But that decision, as did the 
Frankfort Distilleries case, recognized the 
distinct line of cases I rely upon here as dis- 
tinguishable from the holding therein. Page 
234. 


In No. 440, it is alleged that the appellees 
have prevented and discouraged out-of-state 
plastering contractors from doing business 
in the Chicago area by slowdowns, fines on 
union labor, intimidation, and other means. 
Assume that such tactics are effective to 
keep outstate contractors from seeking con- 
tracts in the Chicago area. Contracting to 
plaster a building in Chicago by an out- 
state contractor is not commerce, even if 
the contractor did intend to bring his men 
from outstate, any more than bringing men 
from one State into another to play base- 
ball is commerce. Toolson v. New York 
Yankees [1952 Trave Cases { 67,387], 346 
U. S. 356; Federal Baseball Club of Baltimore 
v. National League of Professional Baseball 
Clubs, 259 U. S. 200, 208. The materials to 
plaster the building flow without interrup- 
tion to the building site. There a local labor 
situation arises that has nothing to do with 
commerce or any conspiracy to restrain it. 
That is all that is involved here, and there- 
fore commerce in the sense of that term as 
used in the Sherman Act is not involved. 


I would affirm. 
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United States v. Employing Lathers Association of Chicago and Vicinity; 


Local No. 74 of Wood, Wire and Metal Lathers International Union of Chicago, etc., et al. 


In the Supreme Court of the United States. 


March 8, 1954. 


No. 439. October Term, 1953. Dated 


On appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. Perry, District Judge. 


Case No. 1142 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Conspiracy—Allegation of Interstate Commerce—Local Restraint and Monopoly— 
Effect Upon Interstate Commerce.—A complaint charging defendants-appellees with vio- 
lating Section 1 of the Sherman Act by conspiring to restrain interstate trade or commerce 
in lathing and related building matcrials stated a cause of action under the Act. Other 
allegations of the complaint emphasized this charge by asserting that the restraints imposed 
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U. S. v. Employing Lathers Assn. 


by the defendants upon lathing work in Chicago necessarily and directly restrained and 
affected the interstate flow of building materials. 


See Combinations and Conspiracies, Vol. 1, § 2035.153; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8025.620, 8221.830. 
For appellants: Robert L. Stern, Acting Solicitor General; Stanley N. Barnes, Assistant 


Attorney General; Charles H. Weston and Marvin E. Frankel, Special Assistants to the 
Attorney General. 


For the appellees: Leo F. Tierney, Holland F. FlaHavhan, Charles L. Stewart, Jr. 
(Mayer, Meyer, Austrian & Platt, of counsel), for Employing Lathers Ass’n of Chicago 
and Vicinity; Lester Asher, Nathan M. Cohen, Robert S. Fiffer (Asher, Gubbins & Segall, 
of counsel), for Local No. 74, of Wood, Wire and Metal Lathers International Union of 


Chicago. 


Reversing a decision of the U. S. District Court, Northern District of Illinois, Eastern 


Division, 1953 Trade Cases {| 67,548. 


Mr. Justice Brack delivered the opinion 
of the Court [In full text]: 


[Complaint Dismissed by Trial Court] 


This civil action was brought by the Gov- 
ernment in a Federal District Court of Ili- 
nois against appellees, a trade association 
of Chicago lathing contractors, two of its 
member contractors, and a local labor union 
composed of lathers. The complaint charged 
a violation of § 1 of the Sherman Act which 
forbids combinations or conspiracies in re- 
straint of trade or commerce among the 
states. 15 U.S. C. §1.* The District Court 
dismissed the complaint on the ground that 
it failed to state a cause of action on which 
relief could be granted. At the same time 
and for the same reason it dismissed a simi- 
lar complaint charging a Chicago plasterers’ 
association and a local plasterers’ union 
with violating § 1 of the Sherman Act. Both 
cases were brought here on direct appeal by 
the Government under authority of 15 
U. S. C. §29. We have just reversed the 
District Court’s dismissal of the complaint 
against the plastering group, United States 
v. Employing Plasterers’ Ass'n. of Chicago, 
ante [1954 Trane Cases { 67,692], p. —. 
Despite some differences in the two com- 
plaints, the reasons for reversing the plaster- 
ers’ case are equally applicable here. 


[Allegations of Complaint] 
This complaint shows: 


A substantial quantity of lathing ma- 
terial used on Chicago jobs is produced 
in states other than Illinois, sold by the 
producers to Chicago building material 
dealers, shipped interstate either to the 
Chicago dealers or to their plastering 


contractor customers, and finally delivered 
by the plastering contractor to his lathing 
contractor for use on local building jobs. 
The alleged conspiracy here is among 
these lathing contractors and the union 
whose members do the actual lathing. 
This combination, according to the com- 
plaint, has achieved almost complete 
mastery over the lathing business in the 
Chicago area. It limits the number of 
lathing contractors, prescribes their quali- 
fications, decides who meets the standards 
prescribed, excludes persons from the 
business on varied grounds, including 
arbitrary racial standards, and assigns 
plastering contractors to each lathing 
contractor. All of these allegations and 
more show a substantial suppression of 
competition in the lathing business. 


[Course of Action Stated] 


The complaint charges that an effect of 
the alleged combination and conspiracy has 
been that “Ji]nterstate trade and commerce 
in lathing and related building materials 
has been unlawfully restrained.” Other al- 
legations emphasize this charge by assert- 
ing that any restraint upon lathing work 
in Chicago “necessarily and directly re- 
strains and affects the interstate flow of 
lathing materials, and building ma- 
tetial Sia ee 

The complaint does state a cause of action 
on which relief can be granted on proper 
proof, 

Reversed. 

[The dissenting opinion was written to 
embrace both this case and also U. S. v. 
Employing Plasterers’ Ass'n. It is reported 
as part of the Plasterers’ case. See 1954 
TRADE CASES { 67,692. ] 


* The Government complaint also charged a 
violation of §2 of the Sherman Act but that 
claim is not pressed here. 
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[7 67,694] Hudson Sales Corp. v. Mark Waldrip. 


In the United States Court of Appeals for the Fifth Circuit. No. 14511. Filed March 
5, 1954. * 


Appeal from the United States District Court for the Northern District of Texas. 


Atwell, District Judge. 
Sherman Antitrust Act 


Suit for Civil Damages—Alleged Conspiracy Between Auto Manufacturer and Sub- 
sidiary Sales Corporation—Failure to Renew Dealership.—A motor car manufacturer and 
its subsidiary sales corporation did not violate Section 1 of the Sherman Act by refusing 
to renew a master dealer’s contract with the plaintiff on the grounds that he was not, by 
selling competing lines of automobiles and other products, giving their own cars adequate 
representation. An essential to a private recovery in an antitrust action is a showing of 
public injury and of unreasonable restraints of interstate commerce which affect compe- 
tition or which raise or fix market prices. There is a complete lack of evidence that 
defendant sales corporation was guilty of any such acts. Plaintiff had no right to a renewal 
of his contract, but defendant had an absolute right to renew it or not to renew it. 


See Combinations and Conspiracies, Vol. 1, § 2005.785; Private Enforcement and 
Procedure, Vol. 2, § 9009.475. 
Clayton Antitrust Act 


Suit for Civil Damages—Refusal to Renew Automobile Dealership.—A motor car 
manufacturer and its subsidiary sales corporation did not violate Section 3 of the Clayton 
Act by refusing to renew a master dealer’s contract with the plaintiff on the grounds that 
he was not, by selling competing lines of cars and other products, giving their own cars 
adequate representation. Section 3 of the Clayton Act makes illegal only those contracts 
or sales which tend to lessen substantially competition or create a monopoly. There was 
a complete lack of evidence that anything done by the defendant had either of these effects. 
Plaintiff had no right to a renewal of his contract, but defendant had an absolute right 


either to renew it or not to renew it. 


See Exclusive Dealing, Vol. 1, J 4005.210, 4007.125, 4009.100. 
For the appellant: Daniel R. Rogers, Dallas, Texas; Richard W. Larwin, Detroit, 


Michigan. 


For the appellee: Claude R. Miller, Dallas, Texas. 


Before Hutcueson, Chief Judge, and Hormes and RusseELt, Circuit Judges. 


[Fraud and Antitrust Violations Alleged] 


HurcHeson, Chief Judge [In full text]: 
Paragraph one of the complaint, as amended, 


alleged: “This action is for fraud’ and, in 
the alternative, arises under the antitrust 
acts of July 2, 1890 and October 15, 1914, 


1 The fraud claim was: that on May 3, 1948, 
after plaintiff had been since 1945 a distributor 
of Hudson automobiles, defendant Hudson Sales 
Corporation, the wholly owned subsidiary’ of 
Hudson Motor Car Company and its distribu- 
tor, advised plaintiff that Hudson Motor Car 
Company had ‘‘elected to go the direct dealer 
route’ and presented him with an agreement, 
designated as a master sales agreement, and 
plaintiff, believing he could continue to sell 
Willys and Packard cars as he was doing, signed 
the contract; that subsequently during that year 
an agent of the defendants told plaintiff that he 
must discontinue selling Philco radios, and, be- 
ing led to believe that defendant would permit 
him to continue to sell Willys and Packard cars, 
plaintiff agreed to drop Philco and did so; 
that in May, 1949, he was advised that unless 
he discontinued selling Willys vehicles, he 
would be cancelled out as a Hudson dealer and 
that defendants did not intend to continue his 
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contract as such; that in the course of negotia- 
tions with defendants, in which plaintiff was 
told that if he would discontinue selling Willys 
cars he would be permitted to enter into a new 
master dealer contract, plaintiff asked if it 
would be all right if he put forth little effort 
to sell Willys cars so that Willys would cancel 
plaintiff out, and the defendants represented 
to him that if he would follow this course he 
could continue to act as a Hudson dealer; that 
these representations were false and known to 
be false at the time they were made, and, 
though plaintiff fulfilled his agreement by put- 
ting forth little effort to sell Willys vehicles, 
defendant requested him to cancel Willys out, 
and because this was not done, an agent of 
defendant in May 1950, threatened him with 
eancellation and informed him that his con- 
tract would not be renewed when it expired on 
July 31, 1950, and it was not renewed. 
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as amended, U. S. C. Title 15, Sections 1 to 
15,”* and it was on the basis of these alle- 
gations that plaintiff sued for the damages 
claimed. 


The defendant, Hudson Motor Car Com- 
pany, the manufacturer of Hudson cars, was 
not served with summons and did not ap- 
pear in the cause, and at the close of the 
trial, the action was dismissed as against 
it with prejudice to the plaintiff. 


The defendant, Hudson Sales Corpo- 
ration, the distributor answered, denying 
the charges of fraud and conspiracy and 
the claim that plaintiff had been damaged. 


[Trial Court Found for Plaintiff] 


Upon the issues thus joined, the cause 
was tried to the court without a jury and, 
the evidence concluded, the district judge, 
writing no opinion and making no separate 
findings of fact and conclusions cf law as 
the basis for entering judgment against the 
defendant for $75,000 plus $7500 attorneys’ 
fees and costs, contented himself with this 
brief oral statement: 


“I find as facts, Gentlemen, that the 
plaintiff was required, by the Hudson 
Sales Corporation, and the Hudson Motor 
Car Co., acting together, through a com- 
mon ownership and common officers, di- 
rectors, and employees, to give up the 
dealing in Willys, and Packard, and the 
Philco apparatus, and in the place of 
Philco, putting the Philcos upon the Hud- 
son cars, to use the Hudson apparatus 
upon Hudson cars. 
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I find that the restriction was in vio- 
lation of the Antitrust Statute, and that 
that statute is compensatory and punitive. 

And. I find that by reason of that, the 
plaintiff was damaged in the sum of 


$75,000. 


And I fix the attorney’s fees at $7,500.00, 
or a total amount of $82,500.00.” 


Appealing from that judgment, the de- 
fendant is here insisting: (1) that the above 
statement is not in compliance with Rule 
52 (a) Federal Rules of Civil Procedure *® 
and is wholly inadequate to serve as suf- 
ficient findings of fact to support the judg- 
ment, and (2) that, if it is sufficient to serve 
as such findings, the evidence affords no 
substantial basis for them, and they are, 
therefore, clearly erroneous. 


In support of its first contention that the 
findings are insufficient, appellant, citing 
some of the many cases* in which judg- 
ments have been reversed for violation 
of this rule, points to the fact that, though 
plaintiffs complaint charged violations of 
the Sherman Act, the Robinson-Patman Act, 
and the Clayton Act, the brief statement 
made by the court did not disclose which 
section or sections defendant was found to 
have violated, the wherein of the violation, 
that is of what the violation consisted, or 
the basis for the judgment for the damages 
awarded plaintiff. 


[Requirements for Private Recovery] 


In support of its second contention that 
the findings are clearly erroneous, appellant, 


2'The alternative claim was that at the time 
defendants decided to go and did go the ‘‘direct 
dealer route’, they knew that plaintiff was 
selling Phileo radios and Willys and Packard 
cars, and immediately after plaintiff signed the 
contract, the defendants began a course of in- 
timidation, threats, and coercion ina conspiracy 
to restrain the sale of articles manufactured 
and sold by competing automobile manufac- 
turers, by requiring plaintiff to sell only prod- 
ucts manufactured and distributed by them in 
violation of the Sherman Antitrust Act, Sec. 3 
pf the Clayton Act, and the Robinson-Patman 
Act, causing plaintiff to lose $10,000 a year 
from 1948 to the date of the suit. Among the 
things they did to carry out their conspiracy, 
they compelled plaintiff to use all his available 
capital to buy a quota fixed by the defendants 
so that plaintiff would have insufficient capital 
to purchase products manufactured by com- 
petitors, and in violation of Sec. 3 of the Clay- 
ton Act, 15 USCA, Sec. 14, the defendants in 
the course of commerce among the states con- 
spired to prepare and present to plaintiff dur- 
ing June, 1949, a contract prohibiting sale of 
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goods, wares, ete. of competitors. It was 
further alleged: that the effect of such con- 
tract was to substantially lessen competition 
and further to damage plaintiff by depriving 
him of the right of making profits on the sale 
of other appliances and automobiles; that, as 
a part of the conspiracy, defendants on March 
30, 1949, conspired to disassociate themselves 
from plaintiff by not renewing his contract, 
and that during the years 1948, 1949 and 1950, 
they conspired to restrain trade by orally 
exhorting plaintiff to discontinue selling a 
competing product. 

3 Rule 52(a) Federal Rules of Civil Pro- 
cedures, 28 U. S. C. A. 13, provides in part: 

“Tm all actions tried upon the facts without 
a jury or with an advisory jury, the court 
shall find the facts specially and state sepa- 
rately its conclusions of law thereon and direct 
the entry of the appropriate judgment; Ey EA alate 

4 Application of Murra, 166 F. (2d) 605; 
Kelley v. Everglades Drainage Dist., 319 U. 8. 
415: Interstate Circuit v. United States, 304 
U. S. 55; Hubshman v. Keer, 129 F. (2d) 137. 
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citing some of the many cases ° dealing with 
suits of this general nature, which have 
firmly established the principle that an es- 
sential to a private recovery is a showing 
of a public injury, and that only unreason- 
able restraints of interstate commerce, re- 
straints which substantially affect compe- 
tition or which have the purpose or effect 
of raising or fixing market prices, are con- 
demned under Section 1 of the Sherman 
Act, points to the complete absence from 
the evidence of proof that defendant was 
guilty of any such acts. It points too to 
the settled construction of Section 2 of the 
Sherman Act which deals with monopoly 
and attempts to monopolize,° that there 
must be shown either an actual monopoly 
or a specific intent to monopolize, neither 
of which is claimed or proved here. Finally, 
as to Sec. 3 of the Clayton Act,’ which 
appellee in his brief* states is the section 
which the district judge found that the 
defendants had violated, appellant points 
out that this section makes illegal only 
those contracts or sales which tend to 
substantially lessen competition or create a 
monopoly and to the complete absence of 
finding or evidence that anything done by 
defendant had either of these effects. 
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[Reply of Appellee] 


Replying to appellant’s contention that, 
viewed as a finding of fact, the court’s state- 
ment is inadequate to support the judgment, 
appellee insists that this contention is not 
a substantial one, first, because Rule 52 (a), 
invoked by appellant, is a technical rule, 
more honored by the courts in the breach 
than in the observance, and, second, because 
it plainly appears from the statement itself 
that it is completely adequate as a finding 
of fact. 

To appellant’s second contention that if 
the statement is adequate in the sense that 
there is implicit in it findings as to the 
essential elements of the violation charged, 
these findings are clearly erroneous, ap- 
pellee replies that the record contains con- 
clusive proof that Hudson Motor and Hud- 
son Sales violated Section 1 of the Sherman 
Act and Section 3 of the Clayton Act, by 
entering into a conspiracy in restraint of 
trade and commerce among the several 
states, and unlawfully making contracts and 
sales pursuant thereto on the condition that 
the purchasers should not deal in the prod- 
ucts of Hudson’s competitors. 


5 Apex Hosiery Co. v. Leader [1940-1943 
TRADE CASES { 56,039], 310 U. S. 469; Atlantic 
Co. v. Citizens Ice & Cold Storage [1950-1951 
TRADE CASES f 62,538], 178 F. (2d) 453; 
Times Picayune v. United States [1953 TRADE 
CASES { 67,494], 345 U. S. 594; Nelson Radio 
& Supply Co. v. Motorola [1952 TRADE CASES 
{ 67,386], 200 F. (2d) 911; Kay Petroleum Co. 
v. Pier Grossi [1950-1951 TRADE CASES 
J 62,800], 79 Atl. (2d) 831; Boro Hall v. Gen- 
eral Motors [1940-1943 TRADE CASES f 56,178], 
124 F. (2d) 822; Standard Oil Co. v. U. 8. [1948- 
1949 TRADE CASES {f 62,432], 337 U. S. 293; 
Shotkin v. General Electric [1948-1949 TRADE 
CASES f 62,303], 171 F. (2d) 236; Fedderson v. 
Ward [1950-1951 TRADE CASES f 62,579], 180 
F. (2d) 519; United States v. J. I. Case [1950- 
1951 TRADE CASES f 62,921], 101 F. Supp. 
852; District of Columbia v. Merchants [1948- 
1949 TRADE CASES {f 62,439], 83 F. Supp. 995; 
Fargo v. Globe [1950-1951 TRADE CASES 
§ 62,945], 201 F. (2d) 534. 


6 Distinguishing between the requirements for 
showing a violation when the completed act of 
monopolization is shown and, on the other 
hand, where the attempt to monopolize is 
charged, the court, in Times Picayune case, 
note 5, supra, at page 626 said; 


“While the completed offense of monopiliza- 
tion under section 2 demands only a general 
intent to do the act, * * * a specific intent to 
destroy competition or build monopoly is essen- 
tial to guilt for the mere attempt now charged.’’ 
(citing cases) 
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7 Section 3 of the Clayton Act—This section 
provides in part (15 U. S. C. A. Sec. 14): 

“It shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to * * * make a sale or contract for sale of 
goods, wares, merchandise, supplies, or other 
commodities, whether patented or unpatented, 
for use, consumption, or resale within the 
United States * * * on the condition, agreement 
or understanding that the * * * purchaser 
thereof shall not use or deal in the goods, 
wares, merchandise, machinery, supplies, or 
other commodities of a competitor or competi- 
tors of the * * * seller, where the effect of 
such * * * sale, or contract for sale or such 
condition, agreement, or understanding may be 
to substantially lessen competition or tend to 
create a monopoly in any line of commerce.’’ 


8 “Having carefully considered the pleadings, 
listened to eleven witnesses, and examined some 
seventy-nine exhibits, the district court found 
that the antitrust statute had been violated in 
‘that the plaintiff was required, by the Hudson 
Sales Corporation, and the Hudson Motor Car 
Company, acting together, through a common 
ownership, and common officers, directors, and 
employees, to give up the dealings in Willys 
and Packard, and, the Philco apparatus, and 
in place of Philco, putting the Philecos upon 
the Hudson cars, to use the Hudson apparatus 
upon Hudson cars.’ (R. 217.) 


“This constitutes a clear finding that by a 
conspiracy the defendants required the plaintiff 
not to deal in the goods of competitors.’’ 
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[Judgment Should Be Reversed] 


For the reasons hereafter briefly stated, 
we disagree with appellee and agree with 
appellant as to both of its contentions, and 
we also agree with appellant that the judg- 
nag should be reversed and here rendered 
Orit 


[Lack of Adequate Findings to 
Support Judgment | 


Section 15, Title 15 U. S. C., under the 
authority of which plaintiffs alternative 
claim is brought, reads as follows: 


“15. Suits by persons injured; amount 
of recovery. Any person who shall be 
injured in his business or property by 
reason of anything forbidden in the anti- 
trust laws may sue therefor in any dis- 
trict court of the United States in the 
district in which the defendant resides or 
is found or has an agent, without respect 
to the amount in controversy, and shall 
recover threefold the damages by him 
sustained, and the cost of the suit, in- 
cluding a reasonable attorney’s fee.” 


In view of the elements essential to a re- 
covery under this section, as they are stated 
in it and in the cases cited and discussed 
in the annotations to it,’ it is quite clear, 
we think, that the appellant is right in its 
contentions: that the district judge has failed 
to find the facts which must be found if a 
judgment under Section 15 is to be entered; 
and that the judgment is subject to reversal 
for want of adequate findings to support it. 


[No Basis in Evidence to Support 
Judgment | 


Because, however, we are also of the 
opinion that appellant is right in its second 
contention that there is no basis, in the 
evidence and the authorities governing re- 
coveries under Section 15, for findings that 
there was a conspiracy to restrain trade, a 
monopoly, an attempt to create a monopoly, 
or an agreement of the kind prohibited in 
Section 14, and none for a finding that plain- 
tif has suffered damages “in his business 
or property” as a proximate cause of any 
illegal act of defendant, we will not make 
the useless gesture of reversing for the 
absence of findings but will order the judg- 
ment reversed and here rendered for de- 
fendant. 
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[Manufacturer's Policy Not Illegal] 


The written contract, which is set out in 
the record, contains in it no such agreement 
as plaintiff charges was made and the state- 
ments made orally to and by plaintiff, if 
made as he testified they were, do not 
amount to an agreement in violation of the 
act. Taken most favorably to plaintiff, his 
evidence amounts to no more than a claim: 
that Hudson Motor Company and Hudson 
Sales, its wholly owned subsidiary and agent 
for distribution of its cars, had decided 
upon a policy deemed necessary in order 
to promote and increase sales of Hudson 
products; that this policy was that no new 
contracts would be made and no old ones 
renewed with master dealers, such as plain- 
tiff, who handled other lines except upon a 
clear showing that they had the capacity, 
the facilities, and the get-up and know-how 
to adequately handle the Hudson products 
along with the others; and that they put 
this policy into effect with plaintiff by not 
renewing his contract when they finally con- 
cluded that he was not in a position to give, 
was not giving, and would not give Hudson 
adequate representation and it would not 
be to Hudson’s best interests to again con- 
tract with him. Neither the fixing of the 
policy which led to this determination nor 
the determination itself was, under the 
undisputed evidence in this record, in any 
respect a violation of the antitrust laws. 
Both were business steps taken for busi- 
ness reasons not for the purpose or with 
the effect of restraining competition, fixing 
prices, or otherwise violating the antitrust 
laws or injuring anyone. 


[No Illegal Agreement| 


If, without deciding, we should assume 
that it could be said of these two non-com- 
petitive companies, one the wholly owned 
subsidiary and agent of the other for the 
distribution of its products, that concerted 
action by them could constitute a conspiracy 
in violation of the antitrust laws (but see 
Nelson Radio & Supply Co. v. Motorola [1952 
TRADE CASES { 67,386], 200 F. (2d) 911, where 
in a similar situation involving not a corpo- 
ration and its agent, a wholly owned corpo- 
rate subsidiary but a corporation and indi- 


2Vol. 15, pages 409 to 523, with particular 
reference to notes 101, ‘‘Violation of antitrust 
laws prerequisite to action—Generally’’, 103, 
“Violation of Public Rights’’; 10% LIM Ury: tO 
plaintiff—Necessity of’’; 109, ‘‘Personal and 
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public injury distinguished’’; 110, “Proximate 
result of violation’; 112, ‘‘Evidence of [Dam- 
age sustained]’’: 181, ‘‘Injury to business or 
proverty generally’; and 189, “Public rights, 


violations of.”’ 
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viduals as its agents, we held to the con- 
trary),” there is no substantial evidence that 
what was said and done between plaintiff 
and defendants constituted the prohibited 
making of a lease, sale, agreement or under- 
standing with the probable effect of sub- 
stantially lessening competition or creating 
or tending to create a monopoly in any line 
of commerce. What is charged and proven 
here is no more than was charged in the 
Motorola case, supra, and was there held by 
us not to violate Section 3 of the Clayton 
Act, 15 U. S. C. A, Sec. 14. Further, if we 
should assume that the proof showed that 
anything that was said and done amounted 
to a positive agreement or understanding 
that plaintiff should not handle products of 
other automobile makers, there is no show- 
ing whatever that such an agreement would 
probably have or did have the effect of 
substantially lessening competition or tend- 
ing to create a monopoly in interstate com- 
merce as forbidden by that section. 


It was established, indeed admitted, that 
when plaintiff gave up the Philco Agency, 
whether he gave it up as he claims under 
compulsion or as defendant claims of his 
own volition, another person took the agency 
over immediately and there is no proof 
whatever that his giving up Philco affected 
either competition or price, or that there 
were fewer Philcos sold, as a result of the 
change, than had been sold by plaintiff. 


In addition, if it should be assumed that 
the statement which plaintiff said he had 
made to defendant, that he would slow 
down on his Willys sales so that Willys 
would revoke his agency, was in fact made 
and would, if carried out, have had the 
effect of lessening competition, there is no 
proof whatever that plaintiff in fact did 
anything to carry out what he said he 
would do. On the contrary, it is admitted 
that Willys did not revoke his agency, and 
it is established by uncontradicted testimony 
that the buyer of plaintiff’s business gave up 
the Willys agency voluntarily because he 
found that he could make nothing out of it. 


10 Kiefer-Stewart Co. v. Seagram [1950-1951 
TRADE CASES f 62,737], 340 U. S. 211: and 
Timken Co. v. U. 8. [1950-1951 TRADE CASES 
62,837], 341 U. S. 593 are not at all to the 
contrary. There the corporations were highly 
competitive and the first head note in Kiefer- 
Stewart reads, ‘“‘An agreement among com- 
petitors in interstate commerce to fix maxi- 
mum resale prices of their products violates 
the Sherman Act.” i 
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[Contract Not Renewed] 


Finally, the only findings that this record 
would reasonably support are: that, acting 
on business considerations, defendant de- 
termined that plaintiff was too spread out, 
his efforts too dispersed, to give Hudson 
the effective representation of master dealer 
in his territory to which Hudson was en- 
titled; that it did this under its policy, which 
was not in purpose or effect a violation of 
any law, to select master dealers who would 
best serve Hudson’s interest; and that, hav- 
ing first endeavored to induce plaintiff to 
produce more worthwhile results, and hav- 
ing found that plaintiff was unable or un- 
willing to give it the satisfactory service it 
was entitled to, defendant did not terminate 
his contract but at its termination accord- 
ing to its terms simply declined to renew it. 


[No Right to Renewal] 


Plaintiff had no tenure, no right to a 
renewal of his contract as master dealer. 
Defendant, on the other hand, had an abso- 
lute right either to renew or not to renew 
it, and the exercise by it of that right did 
not, it could not form the basis of a suit 
under Section 15, even if the evidence had 
shown, which it did not, that the defendant 
had done so only because plaintiff had 
refused to give up in the future his other 
agencies and center his efforts on, and give 
his undivided attention to, Hudson and 
Hudson products. Nelson v. Motorola, supra. 


Further, even if we could assume in the 
face of the record shuwing the contrary, 
that plaintiff did make a showing of a 
public violation of Section 14, he would 
stand in no better position because his proof 
was wholly devoid of any substantial evi- 
dence which would form a basis for finding 
that he was injured in his business or prop- 
erty as a proximate result thereof.” 


Reduced to its simplest terms, plaintiff’s 
case comes down to this, that, dissatisfied 
with the refusal of the defendant to renew 
the contract and suing primarily upon the 


uNW Oi Co. v. Socony [1940-1943 TRADE 
CASES { 56,294], 188 F. (2d) 967: Turner Glass 
Corp. v. Hartford [1948-1949 TRADE CASES 
| 62,379], 173 F. (2d) 49; Malte v. Sax [1940- 
1943 TRADE CASES { 56,259], 134 F. (2d) 2; 
Shotkin v. General Electric [1948-1949 TRADE 
CASES { 62,303], 171 F. (2d) 236. 
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ground of fraud and secondarily under the 
antitrust act, plaintiff has sought in vain to 
make a cause of action out of the fact that 
the defendant, after a full trial, became 
completely dissatisfied with plaintiff's repre- 
sentation of its interests and refused to 
renew the contract with him-as master 
dealer because, in its opinion, he was not 
affording adequate representation. 


[Judgment Reversed] 


This court, in the Motorola case has dis- 
cussed and dealt with a situation quite simi- 
lar to this. Its decision there is in accord 
with the uniform current of authority that 


Cited 1954 Trade Cases 
Shall v. Henry 


69,241 


a plaintiff suing under the antitrust acts 
must prove a violation which produces a 
public injury, that is a conspiracy or agree- 
ment in restraint of trade which substan- 
tially affects or lessens competition, raises 
prices, or attempts to create or creates a 
monopoly, and in addition must prove that 
as a result of such violation, he suffered a 
private injury “in his business or property” 
by reason and as the proximate result there- 
of, and the nature and extent of that injury. 
The evidence wholly fails to prove such a 
case in any of its elements. The judgment 
is REVERSED and here RENDERED for 
appellant. 


[67,695] Harry Shall v. Clarence Henry, et al. 


In the United States Court of Appeals for the Seventh Circuit. 


January Session, 1954. No. 10966. 


October Term 1953. 


Appeal from the United States District Court, Northern District of Illinois, Eastern 


Division. CAampBeLt, District Judge. 


Sherman Antitrust Act 


Suit for Civil Damages—Federal Antitrust Laws—Applicability of Laws to the 
Business of Boxing.—A complaint filed by the manager of a boxer against the boxer, two 
co-managers, and professional boxing clubs charging a conspiracy in violation of the anti- 
trust laws and seeking treble damages was properly dismissed by the district court because 
it failed to state a cause of action under the statutes. Under the decision of the United 
States Supreme Court in Toolson v. N. Y. Yankees, Inc., 1953 Trape Cases J 67,602, the 
business of baseball was held not to be within the scope of the antitrust laws, and no significant 
legal distinction can be seen between the business of promoting boxing bouts and that of 


professional baseball. 


See Combinations and Conspiracies, Vol. 1,  2035.213; Private Enforcement and Pro- 


cedure, Vol. 2,  9009.600. 


For plaintiff: Louis M. March, Chicago, Illinois. 
For defendants: Vincent D. McConnell and Charles H. Watson, both of Chicago, Illinois. 


Before Durry, LinpitEy and Swarm, Circuit Judges. 


[Accounting Sought] 


Lrnpiey, Circuit Judge. . [In full text]: 
Plaintiff appeals from an order dismissing 
his suit. His original complaint, filed Jan- 
uary 30, 1952, averred that he, a licensed 
manager of professional athletes, had a con- 
tract with defendant Clarence Henry, a boxer, 
whereby he was to participate in Henry’s 
management and receive a percentage of the 
resulting profits. He sought an accounting 
from defendants Henry, Stiefel and Palermo, 
the two latter being co-managers with plain- 
tiff, asserting that they were attempting to 
deprive him of his share of the profits real- 
ized from the boxing matches in which 
Henry had been engaged from time to time 
and in which he might engage in the future. 


Trade Regulation Reports 


At that time Henry was about to participate 
in a contest under the auspices of the Inter- 
national Boxing Club, Inc., an Illinois cor- 
poration. The Club was joined as defendant, 
not because it was a party to the contract 
but because it was the responsible party 
sponsoring the match. Plaintiff sought to 
segregate such moneys as might come into 
the hands of the corporation for the benefit 
of Henry and his managers. 


An application for a restraining order was 
made, at which counsel for the corporation 
appeared, insisting that the court had no 
jurisdiction. The court, being fully occupied 
with a busy calendar, referred the applica- 
tion to the master for settlement of issues 
and recommendations. On February 4, the 
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corporate defendant filed a formal motion, 
entering a special appearance, questioning 
the jurisdiction of the court and, shortly 
later, the three individual defendants Henry, 
Stiefel and Palermo presented a similar 
motion. On February 21, plaintiff filed an 
amended complaint, enlarging substantially 
upon his original averments. Again all de- 
fendants entered special appearances and 
moved to dismiss for want of jurisdiction. 
On March 29, plaintiff filed a second amended 
and supplemental complaint, further elabo- 
rating upon his original averments. The 
motions to dismiss for want of jurisdiction 
previously filed were allowed to stand to 
this amended complaint. On May 9, plain- 
tiff filed his fourth complaint, calling it a 
“third amended and supplemental complaint”, 
wherein he named as additional defendants 
International Boxing Club, Inc., a New 
York corporation, International Boxing Club 
of Michigan, Inc., a Michigan corporation, 
and International Boxing Club of Missouri, 
Inc., a Missouri corporation. 


[Conspiracy Alleged] 


He included in this pleading a claim 
against all defendants for treble damages 
incurred, as he averred, as the result of an 
alleged conspiracy upon their part in viola- 
tion of the antitrust laws of the United 
States. Defendants again interposed mo- 
tions to dismiss for want of jurisdiction, 
insisting that diversity of citizenship did not 
exist; that the amount in controversy did 
not exceed $3000; that no valid cause of 
action was stated in the claim for damages 
under the antitrust act and that the court 
lacked jurisdiction of the suit because it 
appeared from the complaint that plaintiff 
resided in California and not in Illinois and 
that not all of the defendants resided in the 
Northern District of Illinois as required by 
2p Sy ©..Secm sole 

On July 14 plaintiff was permitted to file 
his fifth pleading, namely, an amended and 
supplemental complaint enlarging upon the 
charges for an accounting and upon those 
under the antitrust act. The motions to dis- 
miss for want of jurisdiction previously 
interposed were permitted to stand to this 
fifth and final complaint. 


[Trial Court Dismissed] 
Arguments upon the motions to dismiss 
were heard by the master on July 22. On 
October 24 he filed his report, finding that 
the question of jurisdiction of the action 
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under 28 U. S. C. Section 1391 had been 
timely raised and that the cause must fail 
because of that statutory provision. He 
recommended further that, in view of the 
fact that there was no averment that any- 
thing was due from the corporate defend- 
ants, under the law of Illinois, they were 
not subject to equitable garnishment; that 
the claim for accounting must, therefore, 
fail as to them, and that no sufficient cause 
of action under the antitrust acts was pre- 
sented against any of the defendants. 


The court approved the report of the 
master and dismissed the complaint. The 
court also refused at that time to permit 
plaintiff's motion to file a sixth pleading, 
ie., one amending the last one filed. Upon 
appeal plaintiff insists that the court erred 
in each of the respects mentioned. 


[Toolson Case Cited] 


All defendants were charged in the second 
portion of the final complaint with having 
violated the antitrust acts. We are of the 
opinion that the District Court rightly held 
that this claim failed to state a cause of 
action under the statute. That the business 
of professional baseball is not within the 
antitrust act, was established in Federal 
Baseball Club of Baltimore v. National League 
of Professional Baseball Clubs, et al., 259 
U. S. 200, where the court declared that 
Congress “had no intention of including the 
business of baseball within the scope of the 
Federal antitrust laws.” The Supreme Court, 
on November 9, 1953 adhered to this doctrine 
in Toolson v. New York Yankees, Inc., et al., 
and three other cases disposed of at the 
same time [1953 Trape Cases { 67,602], 
346 U. S. 356. Those decisions must con- 
trol unless there is some significant legal 
distinction between the business of pro- 
moting and producing boxing bouts at 
various places in the United States and 
that of professional baseball. A District 
Court has recently held that boxing is not 
to be distinguished from that of a profes- 
sional baseball game, in U. S. v. International 
Boxing Club, Inc. et al., — F. Supp. — 
(DC-NY). The same court, in U. S. v. 
Shubert, et al. [1954 Trape Cases { 67,647], 
— F. Supp. —, held that there is no legal 
difference between theatrical production 
and professional baseball. 

We agree that a professional boxing con- 
test is not to be distinguished legally from 
that of a professional baseball game. Obvi- 
ously each involves a contest of physical 
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Shall v. Henry 


skill and endurance taking place in a par- 
ticular locality. The success of each de- 
pends upon the support of the public in the 
purchase of tickets and the sale of radio 
and television rights. Each baseball game 
is unique; no two are exactly alike. Each 
boxing contest is unlike any other. The 
profitable promotion of each depends upon 
the same elements. Under the mandate of 
the Supreme Court, therefore, we must hold 
that it was not the intention of Congress 
to extend the provisions of the antitrust laws 
to athletic contests such as those involved 
in boxing. Consequently the District Court 
properly dismissed the complaint in so far 
as it involved a suit for treble damages 
under the Sherman Act and the Clayton Act. 


[Illinois Law Applies to Accounting Charge] 


The corporate defendants were included 
as defendants in the accounting charge 
solely because they were said to be promot- 
ing boxing exhibitions and, in doing so, 
were collecting money which would even- 
tually be due in part to the participants, a 
percentage of which in turn would accrue 
to plaintiff. The theory seems to be that 
plaintiff had a right to have the court decree 
an equitable lien upon and isolate moneys 
thereafter becoming due defendant Henry 
from the corporation asa result of his par- 
ticipation in bouts. Whether such a con- 
tention is correct must be determined by 
the laws of Illinois. As the master has 
pointed out, this question has been decisively 
determined in Lewis v. West Side Trust & 
Savings Bank, 288 11]. App. 271. There plain- 
tiff sought to tie up moneys which he 
claimed might become due him, though held 
by third persons, by establishing an equi- 
table lien on or garnishment of the funds 
in the hands of third persons held for the 
benefit of others. The court framed the 
question thus at 277: “We gather from the 
argument of complainants that the purpose 
of this order is to retain the property of its 
stockholders in the possession of the bank 
or the receiver so that should a judgment 
be entered in this suit against a stockholder 
for his constitutional liability, complainants 
could satisfy the judgment out of the prop- 
erty so retained by the receiver. In other 
words, such procedure and remedy as would 
be equivalent to an attachment at law.” 
After discussing the Illinois authorities, the 
court continued: “There is no such thing 
as equitable attachment in this State and 
the theory of taking away the control of a 
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person’s property by means of an injunction 
for the purpose of anticipating a judgment 
which may or may not thereafter be ob- 
tained by a litigant is abhorrent to the prin- 
ciples of equitable jurisdiction. As Mr. Justice 
Caton said in his opinion in the Phelps case, 
which we have just quoted: ‘* * * I am 
not aware of any principle of equity juris- 
prudence which will justify issuing an in- 
junction in such a case, to compel the 
parties to hold the goods pending a trial 
at law, to see if they will not be wanted 
to answer an execution upon a judgment 
which the complainant hopes to obtain * * *,’” 
288 Ill. App. at 278-279. 

The Illinois statutes provide for attach- 
ment suits, but plaintiff has made no at- 
tempt to comply with those acts. They 
provide also for garnishment of funds, after 
a judgment has been entered but remains 
unsatisfied, in the hands of third persons, 
but plaintiff has not brought himself within 
those provisions. Therefore, under the aver- 
ments of the complaint, in view of the 
Illinois decisions, none of the corporate de- 
fendants could be compelled to hold such 
funds as might come into their hands for 
the benefit of Henry in order that the court 
might later determine how much thereof, if 
anything, might be due plaintiff. Conse- 
quently the court properly dismissed the 
accounting suit as to the corporate defend- 
ants. 


[Jurisdiction of Federal Court] 


There remains for disposition, therefore, 
only the accounting charge against the three 
individual defendants. However, we find it 
unnecessary to determine whether a valid 
claim for an accounting has been presented, 
for the reason that, in our opinion, the court 
was without jurisdiction to proceed. The 
suit was based upon diversity of citizenship. 
28 U. S. C. 1391 provides that a civil action 
founded only on diversity of citizenship 
may be brought only in the judicial district 
where all plaintiffs or all defendants reside. 
The record discloses that plaintiff was a 
resident of California and that of the de- 
fendants only one was a resident of Illinois. 
Defendants Henry, Stiefel and Palermo all 
resided in other states. Consequently, if the 
point was properly and timely raised, the 
court was without jurisdiction to proceed 
against any of the defendants. Seaboard 
Rice Milling Co. v. C. R. I. & P. Ry. Co., 
270 ORS S03: 
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We have observed that, from the begin- 
ning, each of the defendants has insisted 
that the court was without jurisdiction. 
They might have filed answers and in them 
preserved the question of jurisdiction. Rule 
12 of Civil Rules of Procedure. However, 
no answers were filed but motions to dis- 
miss for want of jurisdiction and for failure 
to state a cause of action were interposed 
to each of the many pleadings submitted 
by plaintiff. Where neither defendants nor 
plaintiff reside within the district, the 
court has no jurisdiction. Such is the in- 
tent of the statute and it must control. 
Blank v. Bitker, 135 F. 2d 962 (CA-7); 
Martin v. Lain Oil & Gas Co., 36 F. Supp. 
252 (E. D. Ill.). Consequently the court 
properly dismissed the entire suit. Admit- 
ting arguendo that the nonresident corpora- 
tions were doing business in the Northern 
District of Illinois, the fact still remains 
that none of the other defendants was a 
resident of that district. This fatality of 
jurisdiction is decisive. 

We think the trial court properly found 
that no waiver of the rights to be sued in 
the proper district had occurred. There is 
not the slightest bit of evidence in the record 
to show that defendants waived their right 
to object to the jurisdiction of the court. 
As we said in Blank v. Bitker, 135 F. 2d 
962 at 966: “Under the Federal Rules of 
Civil Procedure, which were in effect when 
this action was instituted, the prior practice 
as to waiver was changed so that defenses 
to the merits may now be set up in the same 
pleading which including defenses of lack 
of jurisdiction of the person and wrong 
venue, without waiving the latter defenses, 
Rule 12 (b) so provides, in stating that 
‘no defense or objection is waived by being 
joined with one or more other defenses or 
objections in a responsive pleading RSS he 
And authorities supporting and applying 
Rule 12 (b) are growing in number. Accord- 
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ingly, special appearances to challenge juris- 
diction over the person or improper venue 
are no longer necessary.” See also Martin 
oy Lain Oil-& -Gas'Co., B64F | Sappa25zitat 
254-255. Here, when the fifth and last 
pleading was presented, defendants might 
have filed an answer, setting up the ques- 
tion as to jurisdictiop under Section 1391, 
while answering on the merits, without a 
waiver of the right to object because plain- 
tiff had not brought himself within Section 
1391. Rule 12 (b). Instead of answering, 
it presented its motion to dismiss. We agree 
with the master that this was timely plead- 
ing. 

In view of the many amendments to the 
complaint permitted by the court and the 
voluminous pleadings filed as a result, even 
though the right to amend is to be con- 
strued liberally, we think the court did not 
abuse its discretion in denying at the time 
of judgment application to amend still fur- 
ther. There must be an end sometime to 
applications to amend. Plaintiff had five 
chances to state his case. Under the cir- 
cumstances disclosed by the record, there 
was no abuse of discretion in this respect. 
This conclusion is fortified by the fact that 
the disposition of this case upon the points 
upon which we have relied, could not have 
been avoided by further amendments. The 
fatal questions of jurisdiction and venue 
could not have been avoided by any amend- 
ment. The fact that no proper action under 
the antitrust act exists could not have been 
obviated. Consequently, whether the amend- 
ment was allowed or not, this court would 
have been impelled to reach the conclusion 
it has reached on the deficiencies referred 
to in this opinion. 

In view of our conclusions we do not 
reach the further questions submitted by 
the parties. The judgment is 


Affirmed. 


[| 67,696] Anheuser-Busch, Inc. v. Lloyd Weber, Russell L. Davis, Walter Patrick, 


Thomas Blake, Albert Melton, Winfield Scott Musler, Robert Hammer, Wilbert A. Reeb, 
Bernard Siemer, and Thomas Mulvaney, Individually and as Representatives of the Inter- 
national Assn. of Machinists, District No. 9. 

In the Supreme Court of Missouri, Division Number One. No. 43522. Filed March 8, 
1954. 

On Motion for Rehearing. 

Missouri Antitrust Act 

Unlawful Combination in Restraint of Trade—Machinists Union—Picketing an Un- 

lawful Restraint of Trade Under Missouri Law.—On motion for rehearing, a precedent of 
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the Missouri Supreme Court dealing with a case involving picketing of a construction 
project employing nonunion labor, in which it was held that picketing to compel an agree- 
ment to employ only persons belonging to certain labor organizations on the project did 
not constitute an unlawful conspiracy under state law nor constitute a demand for an 
unlawful contract, was not determinative of the issues in the instant case which involved 
the picketing of a brewery to compel the insertion in a collective bargaining contract of a 
provision making it mandatory upon the brewery to deal only with contractors employing 
members of the picketing union in contracts for the movement, erection, and installation 
of machinery rather than with contractors who employ members of a rival union. The 
other points attempted to be asserted in the motion for rehearing are but a reargument of 
the issues and matters ruled and determined in the previous opinion. 


See Combinations and Conspiracies, Vol. 1, 2401.27, 2445.27, 2449. 
For the appellants: Roessel, Boxdorfer & Brownell, St. Louis, Missouri. 


For the respondents: Mark D. Eagleton, Thomas F. Eagleton, and J. J. Thyson, all 
of St. Louis, Missouri. 


For a prior decision of the Supreme Court of Missouri, see 1954 Trade Cases {| 67,675. 


[Motion for Rehearing—Citation the construction project. The purpose of 


of Precedents] 


Per Curiam [In full text except for omis- 
sions indicated by asterisks]: Defendants’- 
Appellants’ motion for rehearing or to 
transfer to the Court En Banc asserts that 
Caldwell v. Anderson, 357 Mo. 1199, 212 
S. W. (2d) 784, and Douds v. Sheet Metal 
Workers, 101 Fed. Supp. 273, cited by de- 
fendants, are determinative and controlling 
of the issue presented us in this case, and 
complains that our opinion filed did not 
notice and discuss those cases. Those cases 
were examined and considered. We con- 
cluded that they did not rule the instant 
question. 


[Precedents Discussed] 


In the Caldwell case, supra, plaintiffs em- 
ployed only non-union labor upon a home 
construction project in St. Louis County. 
Having been unable to persuade plaintiffs 
to employ union labor upon the construc- 
tion project, defendants peacefully picketed 


the picketing was to compel plaintiffs to 
agree to employ upon the project only per- 
sons belonging to certain union organiza- 
tions. We _ held the contract there sought 
was not unlawful and did not establish con- 
spiracy. That case is not determinative of 
the issue presented to us in the instant case. 
x Ox 

[The portion of the opinion relating to un- 
fair labor practices has been omitted as not 
being within the scope of TRADE RrcGuLATION 
Reports. ] 

[Other Points] 


The other points attempted to be asserted 
in appellants’ motion for rehearing are but 
a re-argument of the issues and matters 
ruled and determined in our opinion here- 
tofore filed. 

[Ruling] 
The motion for rehearing, or in the 


alternative to transfer the case to the Court 
En Banc, is accordingly overruled. 


[] 67,697] The Sherwin Williams Co. v. Bargain Barn, Inc. 
In the United States District Court for the Southern District of Indiana, Indianapolis 


Division. Civil No. 3524. Filed February 16, 1954. 


Indiana Fair Trade Act 


Fair Trade—Constitutionality—-Nonsigner Provision—Injunction.—In a suit under 
the Indiana Fair Trade Act, plaintiff paint manufacturer obtained a permanent injunction 
against the defendant retailer restraining him from willfully and knowingly advertising, 
offering for sale or selling certain paints manufactured by the plaintiff at less than the 
minimum prices designated by fair trade agreements executed pursuant to the Haima rade 
Act. The defendant was bound by the nonsigner provision of the Act, which was held 
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valid and constitutional under 
Constitution. 


See Fair Trade, Vol. 1, § 3085. 
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both the United States Constitution and the Indiana 


For the plaintiff: Barnes, Hickam, Pantzer & Boyd, Indianapolis, Indiana. 


For the defendant: Kothe & Shotwell, and Baker and Daniels, Indianapolis, Indiana. 


Findings of Fact and Conclusions 
of Law 


The above entitled cause came on regu- 
larly for trial and the Court having duly 
considered the evidence as stipulated by the 
parties, together with the briefs of the par- 
ties and the oral arguments thereon, and 
being fully advised in the premises now 
finds the following: 


Findings of Fact 


1. Plaintiff is an Ohio corporation, with 
its principal place of business located in 
the City of Cleveland, Ohio, and is author- 
ized to do business in the State of Indiana. 
Defendant is an Indiana corporation, with 
its principal place of business located in 
Marion County, Indiana, at 8006-8008 East 
Washington Street, approximately one mile 
east of the city limits of the City of 
Indianapolis, Indiana. The matter here in 
controversy exceeds the sum or value of 
$3,000.00, exclusive of interest and costs. 


2. Plaintiff is a manufacturer and dis- 
tributor of paint products which it sells un- 
der its trade-marks throughout the United 
States. It is the owner of registered trade- 
marks, Kem-Glo, No. 545,522, and Super 
Kem-Tone, No. 573, 737, and manufactures 
and sells paints bearing such trade-marks. 
Plaintiff has expended large sums of money 
advertising and selling such trade-marked 
products and has established business good 
will for such products in many areas, in- 
cluding Marion County, Indiana. Such 
products are in free and open competition 
with commodities of the same class dis- 
tributed by others in Marion County, Indi- 
ana, and elsewhere throughout the United 
States: 


3. Defendant is engaged in the retail 
hardware and paint business and sells 
Kem-Glo and Super Kem-Tone at its store. 


4. Plaintiff and others engaged in selling 
such paints at wholesale and at retail in the 
City of Indianapolis, Indiana, have executed 
Fair Trade Agreements under the Indiana 
Fair Trade Act, Chapter 17, Laws of 1937, 


1 67,697 


pursuant to which minimum retail prices 
for Kem-Glo and Super Kem-Tone have 
been established. Such agreements have 
been in effect continuously since prior to 
May 1, 1952, and are now in effect. 


5. Since May 1, 1952, defendant as 
known. of the existence of such agreements, 
but has never been a party thereto. 


6. Defendant has been and is willfully 
and knowingly advertising, offering for sale 
and selling Kem-Glo and Super Kem-Tone 
bearing plaintiff's trade-marks at prices 
which are less than the minimum prices 
designated pursuant to such Fair Trade 
Agreements, all in violation of the provi- 
sions of such Indiana Fair Trade Act. 
Defendant threatens to continue to adver- 
tise, offer for sale and sell Kem-Glo and 
Super Kem-Tone at prices below those 
fixed pursuant to such agreements although 
plaintiff has made demands upon defendant 
to discontinue such conduct. Such adver- 
tising and selling have not come within any 
of the exceptions provided by Section 5 of 
the Indiana Fair Trade Act. 

7. Plaintiff has received numerous com- 
plaints from its wholesalers and dealers 
with respect to defendant’s advertising and 
refusal to observe the established Fair 
Trade prices for Kem-Glo and Super Kem- 
Tone, and plaintiff is threatened with the 
loss of the valuable services of many of 
such dealers unless defendant is enjoined 
from willfully and knowingly advertising, 
offering for sale and selling Kem-Glo and 
Super Kem-Tone at less than the minimum 
prices designated pursuant to such Fair 
Trade Agreements in Violation of the 
Indiana Fair Trade Act. 

8. Plaintiff has sustained damage to the 
good will established in connection with its 
trade-marked products, Kem-Glo and Super 
Kem-Tone, due to such violations of the 
Indiana Fair Trade Act by defendant, and 
is threatened with further damage to such 
good will by future violations unless de- 
fendant is enjoined from willfully and 
knowingly advertising, offering for sale and 
selling Kem-Glo and Super Kem-Tone at 
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less than the minimum prices designated for 
such products by Fair Trade Agreements 
in connection with such products and en- 
tered into pursuant to the provisions of the 
Indiana Fair Trade Act. 


Conclusions of Law 


From the foregoing facts the Court con- 
cludes: 


1. This Court has jurisdiction over the 
parties and the subject matter in the cause 
of action. 

2. The law is with the plaintiff and 
against the defendant on plaintiff's com- 
plaint. 

3. The Indiana Fair Trade Act is valid 
and constitutional under the United States 
Constitution and the Indiana Constitution. 
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4. Defendant has violated, is violating 
and threatens to continue to violate the 
provisions of such Act in connection with 
plaintiff’s trade-marked products, Kem-Glo 
and Super Kem-Tone. 

5. Plaintiff is without an adequate remedy 
at law with respect to such violations. 

6. Plaintiff is entitled to have defendant 
permanently enjoined from willfully and 
knowingly advertising, offering for sale or 
selling Kem-Glo or Super Kem-Tone at 
less than the minimum prices designated by 
Fair Trade Agreements executed pursuant 
to the Indiana Fair Trade Act. Accord- 
ingly counsel for the plaintiff are directed 
to submit an appropriate injunctive order 
to be issued by the Court in this cause. 

7. The costs of this action shall be taxed 
against the defendant. 


[67,698] United States v. Samuel Fishman and Anshel Fishman, individually and 
as copartners, doing business as Shelbrooke Coats. 


In the United States District Court for the Southern District of New York. 


No. 57-192. Filed November 14, 1952. 


Civil 


Wool Products Labeling Act 


Action to Recover Penalty—Privilege Against Self-Incrimination.—In an action to 
recover civil penalties for a violation of Wool Products Labeling Act, the notice of the 
Government that it would take defendants’ depositions upon oral examination was vacated 
on motion of the defendants. Under the Fifth Amendment to the Constitution, the 
defendants were entitled to the privilege against self-incrimination upon having made 


timely claim. 


See Labeling—Wool, Vol. 2, J 6555. 


For the plaintiff: Myles J. Lane, New York, N. Y. 
For the defendants: Friedman & Friedman, New York, N. Y. 


[Privilege Against Self-Incrimination] 


SucarMAN, District Judge [Jn full text]: 
In a civil action brought by the United 
States against movants to recover a statu- 
tory penalty of $5,000 under the Wool 
Products Labeling Act of 1939,* the United 
States served upon defendants’ attorneys a 
notice that it would take defendants’ depo- 
sitions upon oral examination. 


Defendants now move for an order vacat- 
ing said notice on the ground that defend- 
ants may not be compelled to testify against 
themselves, this suit being one to recover a 


penalty or forfeiture and therefore quasi- 
criminal in nature. 

Defendants presumably rely on the privi- 
lege against self-incrimination, granted by 
Amendment V of the Constitution of the 
United States.’ 

An action “to recover a penalty or to 
enforce a forfeiture’ comes within the scope 
of F. R. Civ. P. 26.2 Rule 26 is, however, 
subject to the paramount protection afforded 
by the Fifth Amendment to the Constitu- 
tion.* Defendants having made timely claim 
to their privilege, the notice is vacated. 

Settle order. 


1S Wise Cc. A. 68d). 
2“‘No person . shall be compelled in any 


criminal case to be a witness against himself, 
19 


" $Moore’s Federal Practice, 24 Ed., Vol. 4, 
par. 26.05, p. 1032. 
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4 Lees v. United States, 150 U. S. 476; John- 
son v. Donaldson, (C. C., S. D. N. Y.) 3 Fed. 
22; Wigmore on Evidence, 3d Ed., Vol. VIII, 
par. 2256, p. 330. 


| 67,698 


69,248 


Court Decisions 
U. S. v. Fishman 


Number 289—-12Z 
3-25-54 


[1 67,699] United States v. Samuel Fishman and Anshel Fishman, individually and 
as copartners, doing business as Shelbrooke Coats. 


In the United States District Court for the Southern District of New York. Civil 


No. 57-192. Filed August 25, 1953. 


Wool Products Labeling Act 


Action to Recover Penalty—Discovery—Interrogatories and Requests for Admissions 
—Privilege Against Self-Incrimination—The motion of the Government for an order 
to require defendants in an action under the Wool Products Labeling Act to produce 
certain records was granted. The claim of the defendants that they may not be required 
to produce the records because of their constitutional privilege against self-incrimination 
was overruled, because the privilege does not extend to records required by law to be 
kept in order that there may be suitable information of transactions which are the appro- 
priate subjects of governmental regulation and the enforcement of validly established 


restrictions. 


Defendants’ motions for an order to vacate and quash interrogatories and 


requests for admissions because of the same privilege were denied. The interrogatories 
and requests for admissions concerned activities of the defendants, records of which were 


required to be kept by the Act. However, 


defendants may claim immunity in answering 


such of the interrogatories and requests as they deem in violation of their constitutional 


privilege. 
See Labeling—Wool, Vol. 2, {| 6536. 


For the plaintiff: J. Edward Lumbard, United States Attorney, and Milton R. Wessel, 
Assistant United States Attorney, New York, N. Y. 


For the defendants: Friedman & Friedman, New York, N. Y. 


[Discovery] 


SucarMAN, District Judge [Jn full text]: 

Plaintiff, United States of America, (Mo- 
tion No. 63) moves for an order pursuant 
to Rule 34, F. R. Civ. P., requiring defend- 
ants to produce for copying certain enumer- 
ated documents in an action to recover a 
civil penalty for defendant’s alleged failure 
to maintain the records required by § 6 (b) 
of the Wool Products Labeling Act of 
1939.1 The documents sought to be pro- 
duced are those records which the Act 
required defendants to keep from October 
7, 1945 to October 7, 1948. 


In opposition to the plaintiff's motion, 
defendants claim that they may not be 
required to produce their records because 
of their constitutional immunity from self- 
incrimination.” 


Defendants’ contention is not supported 
by the authorities and it appears that the 
settled law is quite to the contrary. The 
following language in Judge Clark’s opinion 
in United States v. Shapiro* is appropriate 
here: 


“The principle that the constitutional 
privilege against self-incrimination pro- 


115 U.S. C. A. 68(d) (bd). 
2 Constitution, Amendment V. 
32 Cir. 159 F. 2d 890, 892, aff’d 335 U.S. 1. 


1 67,699 


tects individuals against being forced to 
produce private documents for inspection, 
but not against being forced to produce 
public documents, is quite clear . . . The 
principle applies not only to public docu- 
ments in public offices, but also to records 
required by law to be kept in order that 
there may be suitable information of 
transactions which are the appropriate 
subjects of governmental regulation, and 
the enforcement of restrictions validly 
established.”. 


The records plaintiff seeks to copy are 
such public documents and defendants have 
no constitutional privilege as to them.* Ac- 
cordingly, plaintiff’s motion (No. 63) is 
granted. 


The defendants (Motion No. 84) move 
for an order vacating and quashing (1) 
the interrogatories served by the plaintiff 
on August 3, 1953, and (2) the request for 
admissions served by plaintiff on August 3, 
1953, on the ground that they too violate 
defendants’ privilege against self-incrimination. 


These interrogatories and requests for 
admissions concern activities of the defend- 
ants; records of which were required to 
be kept by the Act. The plaintiff concedes 


4 Wigmore on Evidence, 
§ 2259(c), p. 348. 


3d Ed., Vol. VIII, 
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that, because of a prior ruling of this court 
in this action,> defendants need not respond 
on the merits. Plaintiff does claim, how- 
ever, that the defendants must answer by 
claiming their privilege. 

Plaintiff’s position is correct* and de- 
fendants’ motion to vacate and quash is 
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denied without prejudice to defendants 
claiming immunity from. self-incrimination 
in answering such of the interrogatories 
and requests for admissions, dated August 
3, 1953, as they deem in violation of their 
constitutional privilege. 


Settle order. 


4 


: [167,700] Miles Laboratories, Inc. v. Kennedy M. Eckerd and Eckerd’s of Tampa, 
nc, 


In the Supreme Court of Florida, January Term, 1954, En Banc. No. 24,719. Filed 
March 16, 1954. Appeal from the Circuit Court for Hillsborough County, Harry N 
SANDLER, Judge. 

Florida Fair Trade Act 


Fair Trade—Constitutionality—Nonsigner Provisions.—The nonsigner provisions of 
the Florida Fair Trade Act were declared unconstitutional and void. In a suit to enforce 
the Act against the defendant, it was contended that the action should be dismissed because 
(1) the Act violates public policy, (2) it bears no relation to the public health, morals, 
peace, safety or general welfare, (3) it attempts to delegate the sovereign power of the 
state for private purposes, (4) it is contrary to the decisions of the Florida Supreme Court 
wherein it took judicial cognizance of matters of common knowledge, declaring said Act 
to be violative of the constitution, the findings of fact in said Act being mere conclusions 
and an effort to amend the Florida Constitution by legislative fiat, and (5) because it violates 
the 14th Amendment to the United States Constitution and the Declaration of Rights of 
the Florida Constitution. The purpose of the McGuire Act was to remedy the nonsigner 
defect in fair trade acts, but the McGuire Act left the way open for the state to permit 
or refuse price fixing statutes to affect nonsigners under state fair trade acts. However, 
the decisions of the Supreme Court of Florida interpreting the state constitution are 
supreme and will not be overthrown by an Act of Congress or the federal courts unless 
some federal constitutional question is involved. The current Florida Fair Trade Act is 
substantially identical with the previous Fair Trade Act which was declared void. The 
real effect of the nonsigner clause is anticompetitive price fixing, not the protecting of the 
good will of trade-marked products. Concepts of free competition have traditionally been 
the yardstick for the protection of the consuming public. The real vice of the nonsigner 
clause is the absence of that standard, and hence the nonsigner clause must be held void 
as an invalid use of the police power of state for the private purpose rather than a public 
purpose. 

See Fair Trade, Vol. 1, J 3040.40, 3085.11, 3258.11. 

For the appellant: Fowler, White, Gillen, Yancey & Humkey (Harvey Yancey), 
Tampa, Florida; Cawley, Harper, Slabaugh & Byron (Philip E. Byron, Jr.), Elkhart, 
Indiana. 

For the appellees: Shackleford, Farrior, Shannon & Stallings, Tampa, Florida. 


Amici curiae: Harris, Barrett, McGlothin & Dew (John D. Harris), St. Petersburg, 
Florida. 
Affirming a decision of the Florida Circuit Court, Thirteenth Judicial Circuit, Hills- 
borough County, 1953 Trade Cases {[ 67,533. 
TERRELL, Acting Chief Justice [/n full 
text]: Appellant, a manufacturer of Alka 
Seltzer, filed an amended bill of complaint, 
praying that Chapter 25204, Acts of 1949, 
Chapter 541, Florida Statutes 1951, better 


1952 [1954 


known as Florida Fair Trade Act, be en- 
forced against appellees. Defendant moved 
to dismiss on a multitude of grounds among 
which were, that the Fair Trade Act is un- 


3d Ed., 
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Vol. VIII, 


6 Wigmore on Evidence, 


5 Opinion dated November 14, 
§ 2268.4, p. 396. 
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constitutional and void, in that it violates 
(1) public policy, (2) it bears no relation to 
the public health, morals, peace, safety or 
general welfare, and being so, it is an abuse 
of the police power. (3) It attempts to dele- 
gate the sovereign power of the State for 
private purposes. (4) It is contrary to deci- 
sions of the Supreme Court of Florida 
wherein it took judicial cognizance of mat- 
ters of common knowledge, declaring said 
act violative of the constitution, “the find- 
ings of fact” in said act being mere conclu- 
sions and an effort to amend the constitution 
of Florida by legislative fiat. (5) It is viola- 
tive of due process and equal protection as 
guaranteed by the 14th amendment to the 
Federal Constitution and the Declaration 
of Rights, Constitution of Florida. Pursuant 
to lengthy arguments, the chancellor dis- 
missed the amended complaint “with preju- 
dice” on authority of Seagram-Distillers Corp. 
v. Ben Greene, Inc., (Fla.) [1950-1951 TRADE 
Cases J 62,913], 54 So. 2d 235, and Liquor 
Store, Inc., v. Continental Distilling Corp. 
(Fla.) [1948-1949 Trape Cases {| 62,396], 40 
So, 2d 371. The plaintiff has appealed. 


[Issues Involved] 


We think that the case involves three 
questions for consideration. (1) Has the 
non-signer clause of the Florida Fair Trade 
Act been declared unconstitutional by this 
Court? (2) Has the principle enunciated in 
Seagram-Distillers Corp. v. Ben Greene, Inc., 
and Liquor Stores, Inc. v. Continental Distil- 
ling Corp. been superseded by the McGuire 
Act? (3) Is the non-signer clause of the 
Florida Fair Trade Act constitutional as to 
a non-signer? 


[Bearing of McGuire Act] 


In answer to the second question it is 
sufficient to say that the McGuire Act was 
passed by Congress July 14, 1952 following 
the decision of the Supreme Court of the 
United States in Schwegmann Brothers v. 
Calvert Distillers Corp. [1950-1951 TRADE 
CASES) )62,823]|; 341, UU. 25. -.384,795 :ved: 
1035, 71 S. Ct. 745. That case held inter alia 
that the Miller-Tydings Act did not pre- 
vent enforcement of the Sherman Antitrust 
Nee 15) THOSE. JAS Sees Te notre wis: 
against horizontal price fixing and non-signers 
under state fair trade acts. The purpose of 
the McGuire Act was to supply the non- 
signer defect and left the way open for 
states to permit or refuse price fixing stat- 
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utes to affect non-signers of fair trade agree- 
ments. It is hardly necessary to point out 
that the decisions of this Court interpreting 
the Constitution of Florida are supreme and 
will not be overthrown by act of Congress 
or the Federal Courts unless some Federal 
constitutional question is involved. Hunter 
wv. Piitsburg, 207 U.S. 161, 28.5. Ct 40, 
52 L. ed. 151; accord: Erie Ry. Co. v. 
Tompkins, 304 U. S. 64, 58 S. Ct. 817, 82 
L. ed. 1188. 


With the effect of the McGuire Act dis- 
posed of the only question left goes to the 
constitutional validity of the non-signer 
clause of the Florida Fair Trade Act. 


[Fair Trade Theory Rejected] 


We are conscious of the fact that fair 
trade laws have been passed in all the states 
except Texas, Vermont, Missouri and the 
District of Columbia and that the acts have 
repeatedly been held constitutional by vari- 
ous state courts. See Schwegmann Bros. v. 
Calvert Distillers Corp., supra. For a collec- 
tion of cases see 19 A. L: R. 2d 1139. Other 
courts have repeatedly bolstered the price 
fixing acts by relying on the protection of 
trade marks and good will theory, although 
the more direct object originally was to 
protect independent retailers from being 
undersold by large chain stores. Other courts 
recently, and this court repeatedly, have 
adopted a more critical attitude toward the 
fair trade acts. Shakespeare Co. v. Lipp- 
man’s Tool Shop Sporting Goods Co. [1952 
Trave Cases § 67,303], 334 Mich. 109, 54 
N. W. 2d 268; Grayson-Robinson Stores, Inc. 
v. Oneida Ltd. [1953 Trap Cases { 67,442], 
209.Ga. 613,,75 Sx Ei.2d. 161... This: Gourt 
has expressed its views on fair trade 
and similar acts and has consistently and 
unequivocally rejected, on constitutional 
grounds, both the underlying theory and the 
economic facts on which they are sought 
to be predicated. State ex rel. Fulton v. Ives, 
123 Fla. 401, 167 So. 394; Miami Laundry 
Co. v. Florida Dry Cleaning and Laundry 
Board, 134 Fla. 1, 183 So. 759; Bristol-Myers 
Co. v. Webb’s Cut Rate Drug Co., 137 Fla. 
509, 188 So. 91; Scarborough, as Director of 
the Beverage Department of the State of 
Florida v. Webb’s Cut Rate Drug Co. Inc., 
150 Fla. 754, 8 So. 2d 913; Robbins v. Webb's 
Cut Rate Drug Co., 153 Fla. 822, 16 So. 2d 
121; Liquor Store, Inc. v. Continental Disttl- 
ling Corp. [1948-1949 TrapE Cases { 62,396], 
(Fla.) 40 So. 2d 371; City of Miami v. Shell’s 
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Super-Store Inc., (Fla.) 50 So. 2d 883; Sea- 
gram-Distillers Corp. v. Ben Greene, Inc. 
[1950-1951 Trapr Cases § 62,913], (Fla.) 54 
Soy 209235, 


[Nonsigner Clause V oid] 


The cases cited herein, particularly those 
relied on by the chancellor to dismiss the 
bill of complaint, show conclusively that 
this Court has not changed its thinking as 
to the so-called non-signer clause of the Fair 
Trade Laws. Neither Chapter 541, Florida 
Statutes 1951, nor the McGuire Act of Con- 
gress, changes the picture. After all is said, 
this case is little more than a rehearing on 
the cases relied on by the chancellor to dis- 
miss the amended bill of complaint. 

The act involved here, Chapter 25204, 
Acts of 1949, now appearing as Chapter 541, 
Florida Statutes of 1951, is substantially 
identical with the former act, Chapter 19201, 
Acts of 1939, and added nothing material 
except the legislative “findings of fact” as- 
certaining the public policy behind the law 
and Section 10, authorizing the Attorney 
General. to “bring an‘action * * * to re- 
strain the performance or enforcement” of 
any resale price maintenance contract if he 
deems that the contract “prevents competi- 
tion” among commodities of the same gen- 
eral class, etc. 


[Real Effect Is Price Fixing] 


As we have stated before, the real effect 
of the non-signer clause is anti-competitive 
price fixing; not the protecting of the good 
will of trade marked products as other 
courts have held. Good will, it has been 
said, should be determined by the price which 
the goods can command in a competitive 
market, and not by the ability of the manu- 
facturer to sell at a pegged retail price 
which he himself selects. Corey, Fair Trade 
Pricing: A Reappraisal, 30 Harv. Bus. Rev. 
47, 60. Except in times of economic emer- 
gency such inflexible price arrangements 
which the act sanctions are not in line with 
our traditional concepts of free competition, 
which have traditionally been the “yard 
stick” for protection of the consuming pub- 
lic. The real vice of the non-signer clause 
is the absence of that standard, and the 
decisions of this Court cited herein so hold. 
In removing the said standard the non- 
signer clause must fall as an invalid use of 
the police power for a private, not a public 
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purpose. Liquor Store, Inc. v. Continental 
Distilling Corp., supra. 

Legislative “findings of fact” as to the 
policy behind the law, does not remove the 
lack of the “yard stick” standard, neither 
does the delegation of the power to the at- 
torney general provide such administrative 
supervision in the public interest as will 
overcome the innate vice in the act. 


We are not unmindful of the fact that 
other courts have noted our decision in 
Liquor Store, Inc. v. Continental Distilling 
Corp., supra, and as is their prerogative, 
have seen fit to uphold, under their laws, 
the constitutionality of their price mainte- 
nance acts. W. A. Sheaffer Pen Co: v. Bar- 
rett, 209 Miss. 1, 45 So. 2d 838; Frankfort 
Distillers Corp. v. Liberto [1950-1951 TRraprE 
CASES. J 62,654], 190 Tenn. 478, 230 S. W. 
2d 971. 


The legal and economic problems pres- 
ented by the price fixing acts have recently 
been very scholarly treated in the various 
law journals. See 2 U. of Fla. L. Rev. 408; 
SMiamimlycOv553: ol Valet hey 3els19 
Wash. & Lee L. Rev. 39; 63 Harv. L. Rev. 
5467379 Val Le Rev: 882736 Corn, 12 ©} 781: 
7a Wash. & Lee. -Reyv.\28; 27, St. John’s 
L. Rev. 379; 51 Mich. L. Rev. 452; 47 Mich. 
Iikey oe ls 14 Ohio; St. sly 234 2 ae 
Public Law 226; 18 Geo. Wash. L. Rey. 
280; and many others. 


To add anything further would be a 
repetition of what we have previously said 
in the cited cases and would serve no use- 
ful purpose. 

The judgment appealed from is affirmed 
on the authority of the cases cited herein. 

Affirmed. 

THOMAS, 
concur. 

Hosson and Drew, JJ., concur specially. 

Parrerson, Associate Justice, dissents. 


SEBRING, and MATHEWs, 


JJ., 


Concurring Opinions 


Hogson, J., concurring specially: I concur 
in the opinion prepared by Mr. Justice Ter- 
rell, However, I am persuaded that we 
should expressly recognize and dispose of 
the contention made by counsel for appel- 
lant that it is clear that the chancellor erred 
in granting appellees’ motion to dismiss be- 
cause the McGuire Act (15 U. S. C. A. 
Sec. 45) which removed the Sherman Anti- 
trust bar from the operation of the state 
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fair trade laws was passed after our opinion 
in the case of Seagram-Distillers Corp. v. 
Ben Greene, Inc. [1950-1951 TRADE CASES 
{ 62,913], 54 So. 2d 235, as well as subse- 
quent to the decision in Schwegmann Broth- 
ers v. Calvert Distillers Corp. [1950-1951 
TRADE CASES J 62,823], 341 U. S. 384, 71 S. 
Ct. 745, 95 L. Ed. 1035, and that the Florida 
Fair Trade Law was re-enacted by the legis- 
lature in 1953. They say appellees did not 
directly challenge or refute by proof the 
findings of fact made by the legislature in 
Chapter 25204, Laws of Florida, 1949, which 
law was re-enacted at the 1953 session of the 
Florida Legislature (Chapter 541, Florida 
Statutes, 1953) and the chancellor commit- 
ted error in holding that they did not have 
to do so because this court in Liquor Store, 
Inc., et al v. Continental Distilling Corp., infra, 
declared Chapter 25204, supra, unconstitu- 
tional as applied to a “‘non-signer”. 


This position can be maintained only upon 
the theory that the findings made by the 
legislature are actually findings of facts, are 
fairly debatable and are not “obviously con- 
trary to proven and firmly established truths 
of which courts may take judicial notice”. 


In the case of Liquor Store, Inc., et al. v. 
Continental Distilling Corp. [1948-1949 TRADE 
Cases J 62,396], 40 So. 2d 371, we repudi- 
ated the economic philosophy upon which 
the validity of the price fixing feature of the 
Florida Fair Trade Law as it is applied to 
non-signers is said to rest. In that same 
case we expressly held that legislation of 
the type under consideration herein “is con- 
stitutional and can be constitutional only in 
extreme situations wherein our economic 
structure is seriously endangered”. Since 
we rejected the underlying theory or philo- 
sophy of the Fair Trade Law, absent economic 
exigencies requiring such drastic legislation, 
the only finding of fact which could have 
been, but was not, made by the legislature 
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which could ever be said to sustain the 
validity of the 1949 Act or more specifically 
the re-enactment thereof in 1953 as either 
might be applied to non-signers such as 
appellees would have been a finding ’* that 
at the time of the passage of each of these 
acts the economic structure of this state was 
seriously endangered and that “extremities 
requiring it [the Fair Trade Law] exist[ed] 
as a matter of fact”. Such a finding, had it 
been made by our legislature in 1949 or in 
1953, would obviously have been contrary to 
the self evident fact that this state and its 
people were enjoying unprecedented pros- 
perity and the economic structure of this 
sovereign state was as sound as it has ever 
been at any stage of its history. A finding 
of fact to the contrary had it been made 
could not be said to be fairly debatable for 
our courts may and should take judicial 
notice of a matter of common knowledge, 
to-wit: that exigencies which might require 
such legislation in the interest of the sumimwm 
bonum—the greatest good for the greatest 
number—did not exist either in 1949 or 1953. 
Drew, J., concurring specially: Since the 
Legislature made its findings in 1949 in Chap- 
ter 25204, Florida in general and its merchants 
in particular have enjoyed economic success 
to a degree without parallel in its history. 
This is monumental evidence sustaining the 
conclusions of this Court that the emergen- 
cies alluded to there were not real but fanci- 
ful and that, in the guise of public necessity 
the police power of this sovereign State had 
been invoked for purely private purposes. 
Time has placed its stamp of approval on 
the views expressed in Seagram-Distilleries 
Corp. v. Ben Greene, Inc. [1950-1951 TRADE 
CasES J 62,913], 54 So. 2d 235; Liquor Store, 
Inc. v. Continental Distilling Corp. [1948-1949 
TRADE CASES J 62,396], 40 So. 2d 371. 


TERRELL, J., concurs. 


1Such finding assuredly was not expressly 
made and cannot be said to have been impliedly 
made even by the wildest stretch of the imagi- 
nation because the legislature attempted to 
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interest of the general welfare ‘‘at all times, 
including periods of deflation or inflation’’. 
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[67,701] Sterling Drug Co., Inc. v. Eckerd’s of Tampa, Inc. 


Tn the Supreme Court of Florida, January Term, 1954, En Banc. No. 24,720. Filed March 
16, 1954. Writ of Certiorari to the Circuit Court for Hillsborough County. Harry N. 


SANDLER, Judge. 


Florida Fair Trade Act 


Fair Trade—Constitutionality—N onsigner Provisions.—On the basis of the decision 
in Miles Laboratories, Inc. v. Eckerd, 1954 Trave Cases J 67,700, the action of the trial court 
in holding the nonsigner clause of the Florida Fair Trade Act to be void was affirmed. 


See Fair Trade, Vol. 1, [ 3085, 3258. 


For the petitioner: Mabry, Reaves, Carlton, Anderson, Fields & Ward, and Rogers, 
Hoge & Hills, (James F. Hoge and George M. Chapman), all of New York, N. Y. 


For the respondent: Shackleford, Farrior, Shannon & Stallings, Tampa, Florida. 


[Sales Below Fair Trade Price] 


TERRELL, Acting Chief Justice [Jn full 
text|: Petitioner, Sterling Drug Company, 
Inc., is a manufacturer of drugs and toilet 
articles including Bayer Aspirin and Phil- 
lips Milk of Magnesia. It is a Delaware 
Corporation with its main office in New 
York City. Respondent, Eckerd’s of Tampa, 
Inc., is a retailer. It is also a Delaware 
Corporation and operates a retail store at 
Tampa, Florida, under the name of Pay-less 
Drug Store. 

After the Florida Fair Trade Act, Chap- 
ter 25204, Acts of June 1, 1949, was enacted, 
petitioner with certain retailers in Florida 
entered into contracts whereby the retailer 
agreed not to advertise, offer for sale or 
sell Bayer Aspirin or Phillips Milk of Mag- 
nesia for less than the minimum prices set 
out in schedules attached to their contracts. 
Respondent did not sign a contract but it 
was on notice of them, including the sched- 
ules of minimum prices made pursuant to 
the Fair Trade Act. Notwithstanding this, 
it is alleged that respondent willfully and 
knowingly advertised, offered for sale and 
did sell petitioner’s products bearing its 
trade marks for less than the established 
prices. 

In September 1953, petitioner filed its 
amended complaint in which it alleged the 
foregoing facts and the further fact that 
respondent was not advertising and selling 
Bayer Aspirin and Phillips Milk of Mag- 
nesia below fair trade prices for the benefit 
of consumers generally but is using them for 
‘loss leader” purposes and after attracting 
customers to his place of business, sells 
other merchandise above the usual and cus- 
tomary prices charged for such articles in 
Tampa, that such selling below fixed fair 
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trade prices is detrimental to the public 
interest or welfare and tends to create a 
monopoly, increases the cost of the product 
by cutting off mass production, reducing 
competition and retail outlets for the prod- 
ucts, besides deceiving and defrauding the 
public. The prayer was for injunctive and 
other relief. 


Respondents moved for a stay order on 
the ground that the issues raised were 
essentially the same as those raised in Miles 
Laboratories Inc. v. Kennedy M. Eckerd and 
Eckerd’s of Tampa, Inc. [1954 TrapE Cases 
1 67,700], wherein the chancellor had dis- 
missed the complaint on the ground that 
the Fair Trade Act was unconstitutional 
and void. On final hearing the chancellor 
denied the prayer for interlocutory injunc- 
tion, granted the motion of defendant for 
stay order, denied the proffer in evidence 
by plaintiff of exhibits “A” to “S” inclusive, 
held the Fair Trade Act unconstitutional 
and dismissed the complaint. We are con- 
fronted by petition for certiorari on the part 
of petitioner to review the chancellor’s order. 

Two questions are raised: (1) Is the non- 
signer clause of the Florida Fair Trade Act 
constitutional as to a non-signer? (2) Should 
the chancellor have admitted in evidence 
petitioner’s exhibits “A” to “S” inclusive 
and considered them in determining the 
constitutionality of the Fair Trade Act? 

The first of these questions was con- 
sidered and determined contrary to the 
contention of the petitioner in Miles Labora- 
tories, Inc. v. Kennedy M, Eckerd and Eck- 
erd’s of Tampa, Inc. [1954 Trape Cases 
| 67,700], decided this date. This deter- 
mination concludes the second question con- 
trary to the contention of the petitioner. 
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It follows from the conclusions reached It is so ordered. 
that the petition for certiorari should be Tuomas, Sesrrnc, Honson, MatHEws sey 
denied on authority of Miles Laboratories, Dena’ Wap owed 
Inc. v. Kennedy M. Eckerd and Eckerd’s of eae a i : 
Tampa, Inc, [1954 Trape Cases § 67,700]. Patrerson, Associate Justice, Dissents. 


[7 67,702] Terry Carpenter, Ltd. v. Ideal Cement Co., Colorado Portland Division, 
and Monolith Portland Cement Co. 


Carr & Neff Lumber Co. v. Ideal Cement Co., Colorado Portland Division, and 
Monolith Portland Cement Co. 


L. W. Cox & Co. v. Ideal Cement Co., Colorado Portland Division, and Monolith 
Portland Cement Co. 


Waite Lumber Co. v. Ideal Cement Co., Colorado Portland Division, and Monolith 
Portland Cement Co. 


Platte Valley Cement Tile Manufacturing Co. v. Ideal Cement Co., Colorado Portland 
Division, and Monolith Portland Cement Co. 


In the United States District Court for the District of Nebraska, Omaha Division. 
Civil Action Nos. 16-53, 17-53, 18-53, 19-53, and 20-53, respectively. Filed January 9, 1954. 


Sherman Antitrust Act and Clayton Antitrust Act 


Suit for Civil Damages—Venue—Service of Process on Agent of Subsidiary of 
Defendant.—In a suit for civil damages under the antitrust laws, the motion of one 
defendant to dismiss on the grounds that it had not properly been served with process 
and that venue was not laid in the proper district was granted. Process had been served 
in Nebraska on a salesman of a subsidiary of the parent defendant corporation. Both 
parent and subsidiary were found to be separate and distinct corporate entities, with sepa- 
rate Articles of Incorporation and By-Laws, with separate accounting systems and with 
separate bank accounts. The parent corporation was not engaged in business in Nebraska 
and had no employees there. Since Section 12 of the Clayton Act limits venue in corporate 
antitrust cases to the district in which the defendant corporation is an inhabitant or to 
any district wherein it may be “found” or transacts business, the defendant was correct 
in its contention of improper venue. The defendant was not an inhabitant of Nebraska, 
was not “found” there, and did no business there. The service of process was invalid, 
because service on an agent of a separate subsidiary of the defendant was not sufficient 
to reach the parent corporation. 


See Private Enforcement and Procedure, Vol. 2, § 9008.210, 9008.350. 


Sherman Antitrust Act 


Suit for Civil Damages—Motion to Dismiss—Failure of Complaint to State a Cause 
of Action—Failure to Answer Interrogatories.—In a suit for civil damages, the motion 
of one defendant to dismiss the complaint was denied. The defendant alleged that the 
complaint failed to state a cause of action and that the plaintiffs failed to answer inter- 
rogatories. As to the first reason given for dismissal, the Court concluded that it did not 
appear certain that the plaintiffs would be entitled to no relief under any state of facts 
which they could prove to support their claims. In regard to the second reason for 
dismissal, the Court agreed that under Rule 37(d), Federal Rules of Civil Procedure, an 
action could be dismissed for wilful failure to answer interrogatories, but the Court was 
not disposed at this time to view the case as an appropriate one for such action. Plaintiffs 
were given 20 days to answer the interrogatories. 


See Private Enforcement and Procedure, Vol. 2, J 9013.440. 


For the plaintiffs: Matthews, Kelley, Fitzgerald & Delehant, Omaha, Nebraska; Lyle 
F. O’Rourke; Arnold, Fortas & Porter, and Walton Hamilton; all of Washington, D. C. 
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For the defendants: Kennedy, Holland, DeLacy & Svoboda, Omaha, Nebraska, and 
Lewis, Grant & Davis, Denver, Colorado, for the Ideal Cement Co.; James G. McIntosh, 
North Platte, Nebraska, and Loomis, Lazear & Wilson, Cheyenne, Wyoming, for Monolith 


Portland Cement Co. 


Memorandum 
[Suit for Civil Damages] 


DonoHor, Chief Judge [Jn full text]: 
These actions were instituted by plaintiffs 
under the antitrust laws (15 U. S. C. A. 1 
et seg.) against the Ideal Cement Company, 
Colorado Portland Division, The Monolith 
Portland Cement Company, a corporation, 
and the Portland Cement Association. There 
are now pending several motions which the 
court has carefully considered and herein 
rules upon. 


[Process and Venue Attached] 


1. Service of Process upon Monolith Port- 
land Cement Company. On the third day of 
August, 1950, a deputy United States Mar- 
shal for this district served the Monolith 
Portland Cement Company by serving a 
summons and a copy of the complaint to 
one Frank A. Wells at Scottsbluff, Nebraska. 
On August 22, 1950, the attorney for Mono- 
lith Portland Cement Company filed a mo- 
tion to quash this service of process on the 
following grounds: 1) The Monolith Port- 
land Cement Company is not engaged in 
business in Nebraska; and 2) Frank A. 
Wells is not an agent of any character au- 
thorized by appointment or by law to re- 
ceive service of process, or upon whom 
service may be made. On April 6, 1953, the 
defendant, Monolith Portland Cement Com- 
pany, filed an amended and consolidated 
motion by which it reiterated its objection 
to the service of process and in addition 
moved to dismiss the action against it on 
the ground that venue was not laid in the 
proper district and that the complaint fails 
to state a claim upon which relief can be 
granted. The court, having taken evidence 
relating to the issues of process and venue 
makes the following special 


Findings of Fact: 

The Monolith Portland Cement Company, 
the defendant herein, was incorporated un- 
der the laws of Nevada in 1920. Some six 
years later a related corporation, The Mono- 
lith Portland Midwest Company was incor- 
porated in the same state. For facility of 
expression the first corporation will be re- 
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ferred to as the Defendant and the second 
corporation as Midwest. 


Neither the defendant nor Midwest is au- 
thorized to do business in Nebraska. Neither 
had, at any time material to this action, bank 
accounts or property in this state; nor did 
they have any officers, directors or transfer 
agents here. The defendant did not even 
have any employees in Nebraska; and Mid- 
west had only one, a salesman by the name 
of Frank A. Wells. 


The defendant has a cement manufactur- 
ing plant at Monolith, California. Although 
the bulk of its product is sold in California 
it does make shipments to Arizona and 
Nevada. Midwest has a cement manufac- 
turing plant at Laramie, Wyoming, and dis- 
tributes its products in Wyoming, New 
Mexico, Nebraska and Colorado. The de- 
fendant does not sell in the territory of 
Midwest, and Midwest does not sell in the 
territory of the defendant. 


[Interlocking Directorate] 


During the period in question the direc- 
tors of the defendant were: Coy Burnett, 
W. D. Burnett, C. T. West, Kingsbury 
Burnett, E. R. Durfee, I. M. Jameson and 
Alfred Black; the officers of the defendant 
were: Coy Burnett, president; W. D. Bur- 
nett, vice president; C. T. West, vice presi- 
dent; Kingsbury Burnett, assistant to the 
president; E. R. Durfee, secretary-treasurer 
and Pat Carmichael, assistant treasurer. 
The directors of Midwest were: Coy Burnett. 
W:..D. ‘Burnett and E;R, Durfee. The 
officers of Midwest were: Coy Burnett, 
president; W. D. Burnett, vice president; 
S. W. Russell, vice president; Kingsbury 
Burnett, assistant to the president; E. R. 
Durfee, secretary-treasurer and Pat Car- 
michael, assistant treasurer. It should be 
noted that S. W. Russell, vice president of 
Midwest, is the only officer of Midwest that 
is not also‘an officer of the defendant. Mr. 
Russell runs the Denver office of Midwest 
and is in charge of distribution of that com- 
pany’s products. Although he proceeds on 
his own initiative with little direction, he 
was required to report to his superiors, 
Coy Burnett and W. D. Burnett, who have 
authority to control his activities. 
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[Capital Stock] 


The capital stock of Midwest consists of 
300,000 shares of authorized preferred stock, 
having a par value of ten dollars per share. 
136,000 shares are presently outstanding in 
the names of 2,000 shareholders. The com- 
mon stock was authorized in the amount 
of 350,000 shares, no par value. There are 
300,000 shares issued and outstanding in the 
name of the defendant. Each share of 
preferred and each share of common entitles 
its holder to one vote; and these voting 
rights are non-cumulative. Coy Burnett 
holds 1,479 shares of the preferred stock. 
The Jameson Corporation held 39,000 shares 
of preferred in 1946, and now holds 40,000 
shares. It should be mentioned that Mrs. 
Jameson, who is a director of the defendant, 
is president of the Jameson Corporation; 
and Alfred Black, who is on the board of 
directors of the defendant, is secretary of 
the Jameson Corporation. Mrs. Jameson 
also holds 5,500 shares of preferred in her 
own name. 


[Defendant and Subsidiary Separate] 


The defendant and Midwest have separate 
Articles of Incorporation and By-Laws. 
The two corporations hold their meetings at 
separate times and keep separate minutes. 
The defendant’s meetings are held monthly, 
while Midwest holds only annual meetings 
and special meetings called by its president 
approximately four times a year. Meetings 
are held at the executive offices, 643 Olive 
Street, Los Angeles, California. This build- 
ing is owned by the defendant but occupied 
jointly by the defendant and Midwest. The 
same is true of the general offices located 
on San Fernando Road in Los Angeles. The 
defendant charges Midwest a fixed fee for 
rental and overhead costs in connection with 
the operation of these offices. 


[Overlapping of Personnel] 


There is considerable overlapping of per- 
sonnel employed by the two corporations 
at their home offices. Mr. Erb is the assist- 
ant secretary for both corporations. In 
addition to him, there are fifteen employees 
who work for, and are paid by, both cor- 
porations. Forty employees work exclu- 
sively for the defendant and only two or 
three work exclusively for Midwest. 


[Separate Accounts Kept] 


Both corporations use the same account- 
ing office. However they keep separate 
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accounts. Receipts of income by the two 
corporations are deposited in separate ac- 
counts in Security First National Bank in 
Los Angeles, California, and expenses of 
the two corporations are withdrawn from 
their separate accounts in that bank. All 
inter corporate loans are evidenced by 
properly executed notes. 


The expenses of Midwest are paid in 
three different ways. 


(1) There is a small revolving fund of 
$200.00 kept in the Denver office and used 
to pay expenses of a petty nature there. 


(2) There is a revolving fund of $10,000.09 
to meet the payroll and a revolving fund of 
$4,000.00 to meet the expenses of operating 
the manufacturing plant at Laramie, Wyoming. 


(3) All other expenses of Midwest are 
paid by requisition transmitted through the 
Los Angeles accounting office. 


The revolving funds are replenished by 
the Los Angeles accounting office with 
money drawn from Midwest’s separate ac- 
count in the Security First National Bank. 
Other expenses, e. g. the salaries of per- 
sonnel at the Denver office, paid by the 
accounting office for Midwest, are drawn 
from the same account. 


All accounting is done in the Los Angeles 
offices. The procedure followed in connec- 
tion with Midwest is substantially this: 
Orders are solicited in the four states and 
the orders are’ sent to Denver, Colorado. 
A few unsolicited orders from dealers are 
sent to Laramie, Wyoming. Orders re- 
ceived at Denver, whether by letter, tele- 
gram or telephone, are then submitted to 
the plant at Laramie for shipment. After 
shipment is made the invoice is sent from 
the Denver office direct to the customer; 
and in almost all cases the customer will 
make a remittance to the Denver office. 
Remittance is most often received in the 
form of a check. The Denver office attaches 
a posting slip to the check and forwards it 
to the general accounting offices in Los 
Angeles. The accounts receivable clerk 
there makes the appropriate book entries 
and the check is then endorsed on behalf 
of Midwest and deposited to its separate 
account in the Los Angeles bank. At the 
end of the month the accounting office in 
Los Angeles sends a statement directly to 
the customer. 


Mr. Frank A. Wells is employed by Mid- 
west as a salesman. He contacts customers, 
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solicits business and. occasionally attempts 
to collect a delinquent account in his ter- 
ritory which includes the western part of 
Nebraska, northeastern Colorado and east- 
ern Wyoming. His compensation, consist- 
ing of salary and expenses, is paid by a 
check drawn on the Security National Bank 
at Los Angeles and paid to him by the 
Denver office. He reports to S. W. Russell, 
head of Midwest’s office at Denver, and does 
not do any work for the defendant. Nor 
does he report to, nor get instructions 
directly from, anyone in Los Angeles. All 
his instructions come from Mr. Russell or 
Mr. Russell’s assistant, Mr. McCallin, both 
of whom are located at the Denver office. 


Mr. Wells solicited cement orders from 
the plaintiffs. Cement was sold to plaintiffs 
and delivered through interstate commerce 
from Laramie, Wyoming, to Scottsbluff, 
Nebraska. In some instances at least plain- 
tiffs made payment by check naming the 
defendant as payee. These checks, however, 
were endorsed by Midwest and deposited 
to its account in the Security First National 
Bank of Los Angeles. 


Mr. Wells was not closely supervised in 
his work; he mapped out his own routine 
and made his own calls unless something 
unusual came up. Although he had to make 
daily reports to Mr. Russell, it may fairly 
be said that he managed his territory in 
his own way. 


[Discussion] 


A proceeding against a corporation under 
the antitrust laws may be brought “not 
only in the judicial district whereof it is an 
inhabitant, but also in any district wherein 
it may be found or transacts business; and 
all process in such cases may be served in 
the district of which it is an inhabitant or 
wherever it may be found.” 15 U. S. C. A. 22. 


[Process and Venue Under Clayton Act] 


Venue under this statute, is not properly 
laid in this district insofar as the defendant 
is concerned because the defendant is neither 
“found” nor “transacting business” here. 
Even if the court were to assume that Mid- 
west, the defendant’s controlled subsidiary, 
were transacting business in this state,’ that 
would not, ipso facto, establish that the 


1 Although it is unnecessary to a determina- 
tion of the issues at hand, the court is inclined 
to the view that the subsidiary Midwest was 
“transacting business’’ in Nebraska. Consid- 
ering its activities in the light of practical, non- 
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defendant is also transacting business here. 
In Nagl v. Northam Warren Corporation, 
(D. C. Neb. 1948), 8 F. R. D. 130, Judge 
Delehant of this district instructively points 
out: 


The transaction of business within a 
state by one of its corporations whose 
stock is owned by a foreign corporation 
is not necessarily or usually the doing of 
business within the state by the latte: 
Peterson v. Chicago, R. I. & P.-R: Co., 
POS) Gls See 7 SS, Cie le Si) 1h, Exh 
841; Caledonia Coal Co. v. Baker, supra. 
This is true even though the parent cor- 
poration dominates the operating domestic 
subsidiary through its stock ownership. 
Cannon Manufacturing Co. v. Cudahy Pack- 
wo GOs (FOP U3 Ss S83) 42a Se Cis 250), 
69 L. Ed. 634; Conley v. Mathieson Alkali 
Works, supra; Peterson v. Chicago R. I. 
& P. R. Co., supra; People’s Tobacco Co., 
Ltd. v. American Tobacco Company, 246 
Wi, Ss WO, 33 S. Ce 28 Ge 1 isd, B37, 
Ann. Cas. 1918 C. 537; Consolidated Tex- 
tile Corporation v. Gregory, 289 U. S. 85, 
53 S. Ct. 529, 77 L. Ed. 1047. And in that 
connection interorganizational activity by 
the parent corporation in respect of its 
 perational subsidiary is not, alone, ground 
for the conclusion that the former is doing 
business in the state of the latter’s incor- 
poration. Cannon Manufacturing Company 
v. Cudahy Packing Co., supra; Hurley v. 
Wells Newton National Corp., D. C. Conn., 
49 F. 2d 914; Walker v. Rutter-Burns Lum- 
ihe Gof, ID), (G. Ika, WOME, Sivoo, 044 


This conclusion seems compelled by the 
Cannon Manufacturing Company case, 267 
U. S. 333. In that case the following rela- 
tionship existed between the parent and 
subsidiary corporation: 


... The Alabama corporation, which has 
an office in North Carolina, is the instru- 
mentality employed to market Cudahy 
products within the State; but it does 
not do so as defendant’s agent. It buys 
from defendant (a Maine Corporation) 
and sells to dealers. In fulfillment of such 
contracts to sell, goods packed by the 
defendant in Iowa are shipped direct to 
dealers; and from them the Alabama 
corporation collects the purchase price. 
Through ownership of the entire capita! 
stock and otherwise, the defendant domi 
nates the Alabama corporation, immediately 
and completely; and exerts its contro! 
both commercially and financially in sub- 


technical business or commercial standards it 
is reasonable to say that Midwest was carrying 
on business ‘‘of a substantial character’’ in this 
state. See United States v. Scophony [1948-1949 
TRADE CASES f 62,238], 333 U. S. 795. 
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stantially the same way, and mainly 
through the same individuals, as it does 
over those selling branches or depart- 
ments of its business not separately in- 
corporated which are established to market 
the Cudahy products in other states. The 
existence of the Alabama corporation as 
a distinct corporate entity is, however 1n 
all respects observed. Its books are kept 
separate. All transactions between the 
two corporations are represented by ap- 
propriate entries in their respective books 
in the same way as if the two were wholly 
independent corporations. This corporate 
separation from the general Cudahy busi- 
ness was doubtless adopted solely to 
secure to the defendant some advantage 
under local laws. 267 U. S. 335. 


The court went on to hold that the de- 
fendant was not transacting business in 
North Carolina, merely because its sub- 
sidiary was. Justice Brandeis points out: 


The defendant wanted to have business 
transactions with persons resident in North 
Carolina, but for reasons satisfactory to 
itself did not choose to enter the state 
in its corporate capacity. It might have 
conducted such business through an inde- 
pendent agency without subjecting itself 
to the jurisdiction. Bank of America v. 
Whitney Central National Bank, 281 U. S. 
171. It preferred to employ a subsidiary 
corporation. Congress has not provided 
that a corporation of one state shall be 
amenable to suit in the federal court for 
another state in which the plaintiff re- 
sides, whenever it employs a subsidiary 
corporation as the instrumentality for 
doing business therein. Compare Lamiere 
v. Mae Edna Wilder, Inc., 261 U. S. 174, 
177-8. That such use of a subsidiary does 
not necessarily subject the parent cor- 
poration to the jurisdiction was settled 
by Conley v. Mathieson Alkali Works, 190 
U. S. 406, 409-11; Peterson v. Chicago 
Rock Island & Pacific Ry. Co., 205 U. S. 
364; and People’s Tobacco Co., Ltd. v. 
American Tobacco Co., 246 U. S. 79, 87. 
In the case at bar, the identity of interest 
may have been more complete and the 
exercise of control over the subsidiary 
more intimate than in the three cases 
cited, but that fact has, in the absence 
of an applicable statute, no legal signif- 
icance. The corporate separation, though 
perhaps merely formal, was real. It was 
not pure fiction. 267 U. S. 336-7. 


The Cannon Manufacturing Company case, 
supra, insofar as it is applicable to the case 
at bar has not been overruled, nor even 
modified by cases cited by counsel for plain- 
tiffs. In United States v. Scophony [1948-1949 
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Trapve Cases J 62,238], 333 U. S. 795, the 
Supreme Court concluded that a British 
corporation engaged in New York in vari- 
ous but continuing efforts to conserve and 
exploit its television inventions and patents, 
and represented in New York by two of its 
directors, one of whom held a comprehen- 
sive power of attorney, was “transacting 
business” in New York. A careful reading 
of the opinion in this case indicates that the 
British corporation was “found” in New 
York because of its own activities there and 
not because of its relationship to, and con- 
trol of, a subsidiary corporation, incorporated 
in and doing business in, New York. 


International Shoe Co. v. Washington, 326 
U. S. 310, also relied upon by appellant, 
relates to the power of states, as limited 
by the Due Process Clause of the Federal 
Constitution, to enforce against a foreign 
corporation obligations arising out of ac- 
tivities of one of its salesmen who exhibited 
samples and solicited orders within the 
state which orders were to be accepted or 
rejected by the foreign corporation outside 
the state. The court held that service upon 
the salesman was valid service upon the 
foreign corporation. This is just another 
case determining what activities constitute 
doing business within the state. Obviously 
the activities of the agent are the activities 
of the principal. See also Eastmen Co. v. 
Southern Photo, 273 U. S. 359. However, 
this court does not read the International 
Shoe Company case as holding that the 
activities of a subsidiary are the activities 
of its parent corporation; and the cases 
decided since the International Shoe Company 
case hold to the contrary. Steinway v. 
Majestic Amusement Co. (C. A. 10, 1949), 
179 F. 2d 681; Dam v. General Electric Co. 
(E. D: Wash., 1953), “111° F. Sapp. 342; 
Lawlor v. National Screen Service Corp. 
(E. D. Penn., 1950) [1950-1951 Trane Cases 
7 62,603], 10 F. R. D. 123; Winkler-Koch 
Engineering Co. v. Universal Oil Products Co. 
(S. D. N. Y., 1946) [1946-1947 TrapEe Cases 
1 57,500], 70 F. Supp. 77. 


This is not a case where the plaintiff is 
seeking to hold the parent corporation liable 
for an act or omission of its subsidiary nor 
where the plaintiff is seeking to enforce 
against a subsidiary a liability of the parent 
corporation and primary concern is with 
the enforcement of substantive rights; nor 
is it a case where the corporate subsidiary 
is used as an instrumentality or adjunct of 
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the parent corporation for the accomplish- 
ment of some illegal or fraudulent or dis- 
honest purpose. The subsidiary corporation 
was neither a “dummy” nor an “instru- 
mentality” of the parent corporation in this 
case. Distinguish: Hart Steel Co. v. Rail- 
road Supply Co., 244 U. S. 294; Chicago, 
M. & St. P. Ry. Co. v. Minneapolis Civic 
Association, 247 U. S. 490; Gulf Oil Corp. 
v. Lewellyn, 248 U. S. 71; United States ‘v. 
Lehigh Valley R. R. Co., 254 U. S. 255; See 
Annotation: Ownership or control by for- 
eign corporation of stock of other corpora- 
tion as constituting doing business within 
state, 18 A. L. R. 2d 187. 


[Improper Venue and Invalid Process] 


Not only is venue not laid in the proper 
district in this case but also the service of 
process upon the defendant was not valid. 
The defendant is neither an “inhabitant of” 
nor “found” in this district within the pur- 
view of Section 22, Title 18 U. S.C. A. As 
a general rule, a foreign corporation which 
owns or controls capital stock and dictates 
policies and directs affairs of subsidiary 
corporation, which is not an “agent,” “in- 
strumentality” or “dummy” of the parent 
corporation, is not thereby subject to service 
of process through service upon an agent 
of the subsidiary in the state. Cannon Manu- 
facturing Co. v. Cudahy Co., 267 U. S. 333; 
Gravely Motor Plow & Cultivator Co. v. 
Flee aCartermnOos (GaNe OOo e103 5 dk 
2d 158; Echeverry v. Kellogg Switchboard & 
Supply Co. (C. A. 2, 1949), 175 F. 2d 900; 
Stemway v. Majestic Amusement Co. (C. A. 
10, 1950), 179 F. 2d 681; Dam v. General 
Electric Co. (E. D. Wash. 1953), 111 F. 
Supp. 342; Nagl v. Northam Warren Cor- 
poration (D. C. Neb. 1948), 8 F. R. D. 130. 


Although there are recognized exceptions 
to the general rule stated above the court 
has reached the conclusion that this case 
does not fall within any of the exceptions. 
It is unnecessary to unduly prolong this 
memorandum by a discussion of all the 
exceptions. See Dam v. General Electric Co., 
111 F. Supp. 342, 346. 


Although service in this case would have 
been effective if made in compliance with 
state law, Rule 4(d)(3) and (7), Federal 
Rules of Civil Procedure, 28 U. S. C. A,, 
the court is unable to find any Nebraska 
case holding that service upon an agent of 
a subsidiary corporation is proper service 
upon the parent corporation. It is true that 
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Setvice upon a foreign corporation may be 
made under the laws of Nebraska by serv- 
ing the “managing agent” of such foreign 
corporation in this state. Section 25-511, 
R. R. S., Neb. 1943; Cf. Western Smelting 
& Refining Co. v. Pennsylvania R. Co, (D. C. 
Neb. 1948), 81 F. Supp. 494. But that does 
not mean that service upon a foreign cor- 
poration may be made by serving the 
managing agent of a subsidiary of such 
foreign corporation. 


Counsel for the defendant, Monolith Port- 
land Cement Company, shall prepare, in 
keeping with the thought expressed in this 
memorandum, the appropriate orders of 
dismissal in all of the cases which were 
consolidated for the purpose of considering 
the motion just discussed. 


[Motion of Other Defendant to Dismiss] 


2. Motion of Defendant, Ideal Cement Com- 
pany, Colorado Portland Division, to Dismiss. 
Defendant, Ideal Cement Company, re- 
quests the court to dismiss the action as to 
it for two reasons: (1) the complaint fails 
to state a claim upon which relief can be 
granted; and (2) the plaintiffs have failed 
to answer interrogatories submitted by the 
defendant. 


Although the first reason for dismissal 
has been very meritoriously presented by 
defendant’s counsel, the court has reached 
the conclusion, in view of the present posture 
of the record, that “it does not appear to a 
certainty that plaintiffs would be entitled 
to no relief under any state of facts which 
could be proved in support of the claim 
asserted by them.” See United States v. 
Arkansas Power & Light Co. (C. A. 8, 1948) 
165 F. 2d 354; Cool v, International Shoe Co. 
(C. A. 8, 1944), 142 F. 2d 318. 


With regard to the second reason for 
dismissal asserted by the defendant, the 
court is aware of its power to use such 
drastic means to enforce the discovery pro- 
cedure where the parties disregard thereof 
is wilful, Rule 37(d) Federal Rules of Civil 
Procedure, 28 U. S. C. A., but is not 
disposed to view this as an appropriate 
case for such action. However, the court 
cannot condone evasion and delay. Con- 
sequently plaintiffs will be given twenty 
days to answer the interrogatories filed by 
the defendant; and if plaintiffs persist in 
ignoring the interrogatories the sanctions 
of Rule 37(d) may be invoked. 


Dated this 9th day of January, 1954. 
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[7 67,703] William B. Griffin, Plaintiff in Error, v. Frank W. Hunt, Defendant 
in Error. 


In the Supreme Court of Oklahoma, No. 34,918. Filed March 16, 1954. As amended 
March 23, 1954. 


Appeal from the District Court of Beckham County. Keren, Judge. 


Oklahoma Unlawful Contracts Law 


Contracts in Restraint of Trade—Agreement Not To Practice Profession in a County 
for Stipulated Time—Good Will Included in Sale of Business.—An agreement entered into 
by two veterinarians whereby one promised to discontinue his practice in a certain county 
and not to engage in the practice of veterinary medicine in that county for five years was 
valid under Section 218, Oklahoma Statutes, 1951, which provides that one who sells the 
good will of a business may agree with the buyer to refrain from carrying on a similar 
business within a specified county, city, or part thereof, so long as the buyer, or any other 
person deriving title to the good will from him carries on a like business therein. The 
contention of the defendant that he could ignore the agreement and resume his practice 
because the agreement made no reference to good will, as required by the statute, was 
overruled. Where a contract for the sale and transfer of a business fails to mention good 
will, the presumption is that it was the intention of the parties that the good will should 
pass with the other assets. he good will could not exist independently without the 
business. The action of the trial court in enjoining the defendant from practicing veterinary 


medicine in the county during the life of the agreement was affirmed. 


See Combinations and Conspiracies, Vol. 1, | 2319.38. 


For the plaintiff in error: Wise & Ivester, Sayre, Oklahoma. 


For the defendant in error: Meacham, Meacham, Meacham & Meacham, Clinton, 


Oklahoma. 
[Official Syllabus] 


One who sells the good will of a business 
may agree with the buyer to refrain from 
carrying on a similar business within a 
specified county, city or part thereof, so 
long as the buyer or any person deriving 
title to the good will from him carries on 
a like business therein. 


[Suit To Restrain Breach of Contract] 


Per Curiam [Jn full text]: Reference will 
be hereinafter had to the parties as they 
appeared in the court below. 


Plaintiff, Frank W. Hunt, a veterinarian, 
instituted this suit to enjoin the defendant, 
Wm. B. Griffin, another verterinarian, from 
violating his written contract not to engage 
in the practice of veterinary medicine in 
Beckham County, Oklahoma, for a period of 
five years after September 1, 1949. Upon 
full hearing, the trial court granted a perma- 
nent injunction and the defendant appealed. 
The facts supported by the evidence and 
as found by the trial court, are substantially 
these: 
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[Agreement Not To Practice Veterinary 
Medicine In County] 


For many years prior to July, 1949, Dr. 
Slankard practiced his profession as a veter- 
inarian at Elk City in Beckham County, 
using for that purpose a sizable tract of 
land on which he had his hospital building, 
kennels, a shed, stud barns and fences. He 
died about 1945, and his widow, Mrs. Slank- 
ard, and their daughter inherited this prop- 
erty and these facilities. Soon thereafter, 
they made an arrangement with the defend- 
ant, Griffin, under which he occupied and 
operated the property in carrying on his 
profession as a veterinarian there at Elk 
City. A short time prior to July, 1949, 
defendant notified Mrs. Slankard that he 
intended to quit his practice there and move 
away. She and her daughter accordingly 
decided to sell their property on which the 
hospital building and other improvements 
were located and the practice connected 
therewith. The plaintiff, Hunt, had just 
graduated as a veterinarian, and contacted 
Mrs. Slankard during the month of June, 
1949. She offered to sell all of these facili- 
ties owned by herself and her daughter, 
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together with the instruments connected 
with the veterinary practice, to him for 
$10,500.00. He advised her that he would 
not be interested in acquiring these facilities 
unless the defendant, Dr. Griffin, who was 
then operating the hospital and carrying on 
the practice there, would agree not to prac- 
tice within the county for a reasonable 
period of time. He accordingly contacted 
the defendant, Griffin, who agreed to so cove- 
nant. On the strength of this promise, 
plaintiff purchased the hospital and other 
facilities from Mrs. Stankard and her daughter 
for $10,500.00. Included in this figure were 
various instruments and tools, but Mrs. 
Slankard informed the plaintiff that she 
wanted the defendant, Griffin, to have such of 
those instruments and tools as he might 
select, and that she would pay the plaintiff 
for the ones taken by defendant Griffin. 
He did take a number of the instruments 
and tools, and she in turn reimbursed the 
plaintiff for them. The defendant had at 
the hospital grounds a cattle chute, drugs 
and feed, and also some grain, for all of 
which he was paid by the plaintiff, $1,104.00. 


Plaintiff testified that he would not have 
purchased the hospital and other facilities 
and supplies, except for the agreement on 
the part of the defendant to the effect that 
he would not engage in his practice there 
in Beckham County for the period in ques- 
tion, and that both Mrs. Slankard and the 
defendant Griffin so understood. The sale 
by Mrs. Slankard was consummated at the 
end of June, 1949, but the written covenant 
on the part of the defendant was not ex- 
ecuted until ten days or two weeks later, 
but when actually signed was dated July 
1, 1949, was witnessed by Mrs. Slankard 
and read as follows: 


“Tn consideration of the sum of $1.00 
and other good and valuable considera- 
tions, I hereby covenant, agree and prom- 
ise to Frank W. Hunt, of Elk City, 
Oklahoma, that I will discontinue my 
veterinary practice in Beckham County, 
Oklahoma, on or about September Ist, 
1949, and further covenant and agree and 
bind myself personally not to engage in 
or be directly or indirectly engaged or 
interested in the practice of veterinary 
medicine in Beckham County, Oklahoma, 
for or during the period of five years from 
and after September Ist, 1949. 

Wm. B. Griffin.” 


The defendant, Griffin, remained at the 
hospital with the new owner, Dr. Hunt, 
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for a month for the very reason, as he 
himself testified, that he wanted to help 
Mrs. Slankard in every way to sell the 
hospital and also wanted to help Dr. Hunt 
in his efforts to take over the practice. We 
quote from Dr. Griffin’s testimony: 


“QO. After the contract was made, how 
come you to stay there for any period 
of time? 

A. J had some cases in the hospital that 
T could help Doctor get acquainted with, 
and also help him to get acquainted with 
the practice and clientele, and help him 
get started. 

Q. Did you do that at his request or 
Mrs. Slankard’s? 

A. Mrs, Slankard asked me if I would 
help her sell the property and get another 
man located there. Of course, I felt it 
was only right that I should try to help 
someone take over this practice. 

Q. In other words, did Dr. Hunt ask 
vou to stay there that period of time, 
did you have any agreement how long 
you were to stay or anything of that 
kind? 

A. We agreed that I would stay until 
August Ist.” 


[Defendant Recommenced Practice in County] 


After staying and helping the plaintiff as 
he agreed to do, defendant left the county 
and engaged in his practice elsewhere. 
About six months later, he decided to re- 
turn and practice in Beckham County. Be- 
fore doing so, he attempted to buy back 
the property from the plaintiff, but without 
success. He then commenced practice there 
in the county, and this litigation ensued. 
He contended before the trial court and 
now contends that his written covenant not 
to practice in Beckham County, for a period 
of five years, was and is invalid under the 
laws of this state, as being without con- 
sideration and in restraint of trade. Griffin 
said in another part of his testimony that 
he had no part in the transaction whereby 
the plaintiff acquired the hospital and other 
facilities and that he received no considera- 
tion in the sale and was not involved in the 
negotiations. He further said that he signed 
the agreement “just as a matter of courtesy” 
to Dr. Hunt. He specifically denied that 
Dr. Hunt told him that he was not inter- 
ested in acquiring the property and the 
practice unless he, Dr. Griffin, would sign 
the covenant not to engage in practice in 
the same county for a period of five years. 
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This testimony on his part, of course, was 
contrary to the testimony of the plaintiff 
himself. The trial court saw the witnesses 
in person and heard their testimony, and 
chose to believe that the facts in this regard 
were as stated by the plaintiff, rather than 
as recited by the defendant. We accept the 
trial court’s findings as being fully supported 
by the evidence. 


[Defendant Contends Agreement Invalid] 


This bring us to the vital question in this 
case as to whether the covenant, on the 
part of the defendant not to engage in his 
profession in Beckham County, for the 
period of five years, was valid under our 
statutes. Defendant asserts its invalidity. 
He says that there was no sale to the 
plaintiff of the good will of a business as 
required by our statutes. These are as 
follows: 


“Title 15 O. S. A. § 217. Every contract 
by which anyone is restrained from exer- 
cising a lawful profession, trade or busi- 
ness of any kind, otherwise than as provided 
by the next two sections, is to that extent 
void. 

“Title 15 O. S. A. § 218. One who sells 
the good will of a business may agree 
with the buyer to refrain from carrying 
on a similar business within a specified 
county, city or part thereof, so long as 
the buyer or any person deriving title 
to the good will from him carries on 
a like business therein.” 


[Plaintiff Purchased Good Will] 


The facts here bring this case within the 
ambit of these sections. Plaintiff did not 
simply buy buildings, equipment and instru- 
ments. Instead, he sought to and did buy 
a going business, along with its good will. 
The defendant, Dr. Griffin, was the one 
who was operating the business and had 
developed the good will. Plaintiff made it 
plain that he was not interested in acquiring 
the hospital and the facilities without having 
a binding covenant from the defendant that 
he would not engage in the practice in that 
county for a period of five years. The 
obvious purpose in requiring the giving of 
that covenant and the making of it by the 
defendant was to preserve for plaintiff the 
good will of the business, which he was 
acquiring. While it is true that nowhere 
in the covenant itself is there anything said 
about the defendant selling good will to the 
plaintiff, nevertheless, that was the plain 
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purpose and effect of the covenant and of 
the agreement with Mrs. Slankard. Our 
previous decisions so reason and declare. 
Wall v. Chapman, 84 Okl. 114, 202 P. 303; 
Threlkeld v. Steward, 24 Okl. 403, 103 P. 630; 
Herrington v. Hackler, 181 Okl. 396, 74 P. 
2d 388: Key v. Perkins, 173 Okl. 99, 46 
BaeZzdyo30: 


[Prior Cases Discussed] 


In Wall v. Chapman, supra, Chapman, a 
dentist at Sulphur, sold to Wall all of 
his tools, equipment and office furniture, 
and agreed that he would abstain from the 
practice of dentistry in the City of Sulphur 
for a period of five years. Thereafter, he 
violated his covenant by returning to prac- 
tice in Sulphur. He contended that the 
contract was not enforceable because it 
said nothing about his having sold “good 
will’. We there held that Chapman vio- 
lated his covenant, and that it was enforce- 
able, saying: 


“The obvious intent of a contract for 
the sale of all tools, furniture, and equip- 
ment of the office of a dentist to another 
dentist, coupled with an agreement by 
the seller not to enter into a like busi- 
ness in the same town for a period of 
five years, is to sell the good will of the 
business.” 


And in Herrington v. Hackler, supra, a 
doctor had sold a hospital to another doctor 
and had agreed not to engage in the 
practice of his profession in that same 
town for a period of five years. He vio- 
lated this covenant on his part, contending 
that it was not valid under the statutes 
quoted above, as nothing was said in the 
contract about the sale of “good will’. We 
sustained the validity of the contract and 
enjoined its violation, saying: 


“The defendant contends that the fore- 
going statutes are inapplicable for the 
reason that the contract in the present 
case contains no provision for the sale 
of the good will of defendant’s business, 
and that such sale was not contemplated 
by the parties. We cannot agree with 
this contention. The rule is stated in 
12 R. C. L. p. 985, as follows: ‘Where 
a contract for the sale and transfer of a 
business omits to mention the good will, 
the presumption is that it was the in- 
tention of the parties that the good will 
should pass with the other assets. This 
necessarily results from the fact that 
the good will cannot exist except in con- 
nection with the business.’ ” 
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In the more recent case of Key wv. Per- 
kins, supra, we applied the same reasoning 
where a stockholder in a corporation, en- 
gaged in the hardware business at Wewoka, 
sold the corporate hardware company and 
covenanted personally not to engage in the 
hardware business in that city as long as 
the purchaser continued in that business. 
Later he ignored his covenant and staried 
business anew, contending that he did not 
have a sufficient vendible interest in the 
good will of the business of the corpo- 
ration to sustain an agreement on his part 
not to personally engage in the business 
carried on by the corporation. But we 
held otherwise and enforced the covenant, 
saying: 


“As we view it, the weight of au- 
thority and sound reasoning and logic 
support the contention that the owner 
of an appreciable interest in the stock 
and property and assets of a corporation 
has a proportionate interest in the good 
will of the business; and that on a sale 
thereof such owner is bound by a con- 
temporaneous agreement, supported by 
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similar business within the territorial and 
time limits provided by section 9493, 
supra, (now §218 Title 15 O. S. A.) of 
our statute. In this case the acquisition 
by the purchasers of the interest of de- 
fendant in error in the good will of the 
corporation’s business was one of the 
inducements of the purchase, and for 
which they paid a valuable consideration.” 


[Trial Court Affirmed] 


We accordingly affirm the findings and 
judgment of the trial court. 

This court acknowledges the services of 
attorneys, Claude Monnet, Herman Merson 
and George Miller, Sr., who as Special 
Masters aided in the preparation of this 
opinion. These attorneys were recommended 
by the Oklahoma Bar Association, approved 
by the Judicial Council, and appointed by 
the Court. 


Hattey, C. J., Jounson, V. C. J.. WELCH, 
Corn, Davison, WILLIAMS and BLACKBIRD, 
Tule Comeline 


O’NEAL, and WiruiAMs, JJ: dissent. 


[| 67,704] United States v. Radio Corp. of America, General Electric Co., Interna- 
tional General Electric Co., Westinghouse Electric & Manufacturing Co., Westinghouse 
Electric International Co., National Broadcasting Co., Inc., R. C. A. Communications, 
Inc., R. C. A. Photophone, Inc., R. C. A. Radiotron Co., Inc., R. C. A. Victor Co., 
Inc., American Telephone and Telegraph Co., Western Electric Co., Inc., General Motors 


Corp., and General Motors Radio Corp. 


In the United States District Court for the District of Delaware. Equity No. 793. 


Filed January 11, 1954. 


Case No. 371 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Construction of Patent Licensing Agreement—Extension of Sub- 
licensing Rights After Termination of Agreement.—A motion by a manufacturer of elec- 
trical equipment who was a defendant in a Government antitrust case in which a consent 
decree was entered in 1932 for construction and enforcement of that decree was denied. 
An agreement entered into by the manufacturer, another manufacturer of like equipment, 
and a manufacturer of electronics equipment was made a part of that decree. Under the 
terms of the agreement, the electronics manufacturer was granted non-exclusive licenses 
under the patents of the two electrical equipment manufacturers in specified fields, to- 
gether with non-exclusive rights to grant sub-licenses under those patents to third parties. 


‘The two electrical 


manufacturers reserve 


d non-exclusive licenses under their own 


patents and reserved the rights to grant non-exclusive licenses to others, and received 
non-exclusive licenses in certain fields from each other and from the electronics manu- 
iacturer. However, the electrical manufacturers did not obtain from the electronics manu- 
facturer or from each other any rights to grant sub-licenses under any of the electronics 


manufacturer's patents, or those of each oth 
manufacturer was the sole party which cou 


er, for radio purposes. 
Id license others in the radio field under the 


Hence, the electronics 


licenses of all three manufacturers, although each could license others under its own patents. 
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The agreement specified a termination date of December 31, 1954, but provided that 
it and the licenses granted under it were to continue in force after that date, so far as con- 
cerned apparatus made or sold, or business done, under any patent under the agreement so 
long as the patent remained unexpired. The instant motion raises the question whether the 
licenses which the electronics manufacturer had been granted included the right to con- 
tinue to grant sub-licenses after the expiration of the agreement and during the remaining 
lives of the patents. In denying the motion, the Court held that by the language of the 
agreement, the electronics manufacturer had that right. 


See Combinations and Conspiracies, Vol. 1, J 2013.430; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8281.520, 8361.22, 8421. 


For the plaintiff: Leonard G. Hagner, U. S. Attorney, Wilmington, Del.; Malcolm 
A. Hoffman, and Daniel Reich, New York, N. Y.; Bernard M. Hollander, Washington, D. C. 


For the defendants: John J. Morris, Jr., Wilmington, Del., Whitney N. Seymour, Everett 
L. Hollis, Robert M. Estes, Albert C. Bickford, Thomas Thacher, and Robert W. Bjork, 
all of New York, N. Y., for the General Electric Co.; Caleb S. Layton, Wilmington, Del., 
John T. Cahill, Robert L. Werner, Loftus E. Becker, John W. Nields, and Dudley B. 
Tenney, all of New York, N. Y., for the Radio Corp. of America, et al.; William Prickett, 
Wilmington, Del., and George B. Turner, New York, N. Y., for the Westinghouse Electric Corp. 


4-9-54 


For a prior opinion of the U. S. District Court, District of Delaware, see 1940-1943: 


Trade Cases {| 56,232. 
Opinion 
[Motion for Construction and Enforcement 
of Consent Decree] 


Maris, Circuit Judge. [Jn full text]: 
There is now before me for determina- 
tion a motion by defendant General Electric 
Company (General Electric) for the con- 
struction and enforcement of the consent 
decree entered on November 21, 1932, in 
this antitrust suit brought by the Govern- 
ment in 1930 against Radio Corporation of 
America, General Electric Company, West- 
inghouse Electric & Manufacturing Company 
(now Westinghouse Electric Corporation), 
American Telephone & Telegraph Company, 
Western Electric Company, General Motors 
Corporation, General Motors Radio Corpo- 
ration and a number of subsidiary corpora- 
tions, all of whom were engaged in phases 
of the radio industry. The motion has been 
joined in by Westinghouse Electric Corpora- 
tion (Westinghouse). It was supported by 
the Government at argument. Radio Corpo- 
ration of America (RCA) strongly opposes 
the motion and has moved to dismiss it. 


The Government had charged in its peti- 
tion, among other things, that certain agree- 
ments among the defendants entered into 
between 1919 and 1930 restrained com- 
petition in the radio field by restricting the 
defendants’ freedom of exercise of their re- 
spective patent rights and, also, that one 
of these agreements, entered into in 1930, 
had as its object further restraint of such 
competition by transferring General Electric 
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and Westinghouse radio manufacturing facili- 
ties to RCA in return for stock in RCA. 
The Government asked for termination of 
these agreements and for divestiture of the 
transferred facilities and stock. 


[Consent Decree Entered in 1932) 


On November 21, 1932 the Govern- 
ment’s motion to dismiss the suit as to 
American Telephone & Telegraph Com- 
pany, Western Electric Company, General 
Motors Corporation and General Motors 
Radio Corporation was granted. On that 
day the Government and the sole remaining 
defendants, RCA, General Electric and 
Westinghouse, presented to the court a 
stipulation for the settlement and termina- 
tion of the suit. By that stipulation it was 
agreed, among other things, that General 
Electric and Westinghouse would divest 
themselves of their holdings of RCA stock, 
that the patent license relations between 
RCA, General Electric and Westinghouse 
would be changed from the existing ones 
complained of to those set forth in an agree- 
ment known as Agreement A-1, which was 
made a part of the stipulation, and that a 
decree in the form also annexed to the 
stipulation might be entered. Thereafter 
this court entered its decree against RCA, 
General Electric and Westinghouse in the 
form annexed to the stipulation. Ten years 
later the decree was again under considera- 
tion by this court when a Government 
motion to vacate it was denied. [1940-1943 
TRADE Cases { 56,232] 46 F. Supp. 654 (1942), 
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appeal dismissed on motion of the Govern- 


ment, 318 U. S. 796. (1943). 


[Licensing Provisions of 1932 Decree] 


Upon entry of the decree the relationship 
between RCA, General Electric and West- 
inghouse in the radio fields was established 
as that set forth in Agreement A-1. Under 
the new relationship thus established, the 
creation and maintenance of which was a 
principal purpose of the decree, RCA was 
granted non-exclusive licenses under Gen- 
eral Electric’s and Westinghouse’s patents 
in specified fields togther with non-exclu- 
Sive rights to grant sub-licenses under those 
patents to third parties, and the right to 
retain all royalties derived therefrom. Gen- 
eral Electric and Westinghouse, on the 
other hand, each specifically reserved non- 
exclusive licenses under its own patents, 
specifically reserved the right to grant non- 
exclusive licenses to others thereunder, and 
received non-exclusive royalty licenses in 
certain fields from RCA under its patents, 
and from each other. General Electric and 
Westinghouse, however, did not obtain from 
RCA or from each other any right to grant 
sub-licenses under any of the patents of 
RCA or of the other in the fields of radio 
purposes. Thus RCA became, under Agree- 
ment A-1, the sole company which could 
license others in the radio fields under the 
patents of all three companies, although each 
could license others under its own patents. 


[Extension of Licenses After Termination 
Date of Agreement] 


The termination date specified in Agree- 
ment A-1 is December 31, 1954. However, 
the agreement provides that it and the li- 
censes granted under it are to continue in 
force after that date, so far as concerns 
apparatus made or sold, or business done, under 
any patent under the agreement, so long as the 
patent remains unexpired. The sole question 
raised by the present motion is whether the li- 
censes which RCA has thus been granted 
by Agreement A-1 to continue during the 
remaining lives of such patents after De- 
cember 31, 1954 include the right to grant 
to third parties sub-licenses during that re- 
maining period after December 31, 1954. 
General Electric and Westinghouse urge 
that this right is not given by Agreement 
A-1 and the Government takes the same 
view. RCA on the other hand contends 
that the agreement clearly does confer such 
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sub-licensing rights upon it for the remain- 
ing lives after December 31, 1954, of all 
patents of General Electric and Westing- 
house comprehended by Agreement A-1. It 
is clear that the resolution of this question 
as to the rights of the parties after that date 
is of great importance to them and to the de- 
velopment of the electronics industry in 
which they are engaged. It is clearly in the 
public interest for this court to settle this 
question with respect to the operation and 
effect of the agreement approved by its decree. 


[Terms of Agreement] 


The question is one of the meaning of a 
contract, Agreement A-1. The first recourse 
for its solution must, therefore, be to the 
language of the agreement itself. If the 
language is clear its meaning must be 
followed and there is no room for recourse 
to those considerations of public policy 
which would be relevant if the question 
were one of the reformation of the contract 
in the public interest. I, therefore, turn 
to the agreement. The provisions which di- 
rectly bear on the question are the following: 


FURIR IIRC Ile, JIN 
‘UNITED STATES GOVERNMENT. 


“General Company and Westinghouse 
Company each reserves non-exclusive li- 
censes under its own patents only, to 
make and sell to the United States Goy- 
ernment apparatus for radio purposes. 
General Company and Westinghouse Com- 
pany each grants to Radio Corporation 
royalty-free licenses under its patents, in- 
cluding the right to grant non-exclusive 
licenses to others thereunder, to make 
and to sell to the United States Govern- 
ment apparatus for radio purposes. Radio 
Corporation grants to General Company 
and to Westinghouse Company respec- 
tively under all patents in respect of which 
it has the right to grant such licenses, 
non-exclusive licenses to make and to 
sell to the United States Government 
apparatus for radio purposes, and General 
Company and Westinghouse Company, 
respectively, agree, each as to its own 
sales, to pay to Radio Corporation a 
royalty of five per cent (5%) of the net 
selling price of all apparatus sold by it 
under patents in respect of which it re- 
ceives licenses from Radio Corporation, 
but not under its own patents, provided, 
however, that all sales to the United 
States Government on contracts closed or 
bids made prior to the date hereof shall 
be deemed to have been made under the Prior 
Agreements and not under this agreement. 


1 67,704 


69,266 


“A RTICUEYY: 


“LICENSES UNDER UNITED 
STATES PATENTS. 

KK Ox 

“SECTION 2. In the fields of radio 
purposes, General Company and Westing- 
house Company each reserves non-exclu- 
sive licenses under its own patents only, 
and the right to grant non-exclusive li- 
censes to others thereunder. 


“SECTION 3. Subject to the reserva- 
tions and conditions of Article 1V hereof 
and of Section 2 of this Article V and 
to the licenses granted in Section 4 of 
this Article V, General Company and 
Westinghouse Company each separately 
grants to Radio Corporation all remain- 
ing rights and licenses, including the right 
to grant licenses to others, under its 
patents in the fields of radio purposes, 
and to collect and to retain all royalties 
and other considerations payable under 
any such license granted by _ Radio 
Corporation. General Company and West- 
inghouse Company agree that Radio Corpo- 
ration shall be entitled to administer all 
licenses heretofore granted in the fields of 
radio purposes by them, or either of them 
separately, or together with Radio Corpo- 
ration, and shall be entitled to collect 
and retain for its own benefit all royalties 
collected in respect of apparatus sold after 
December 31, 1929. All royalties collected 
under such licenses in respect of apparatus 
sold prior to December 31, 1929, shall be 
divided between the parties as provided in 
Article XI of Agreement L. 


SAR EGU Ee Var 


“SCOPE OF LICENSES, RESERVA- 
TIONS, AND EXCEPTIONS. 

* *K 3K 

“SECTION 7. All licenses herein granted 
which are expressed as merely non-exclu- 
sive, as distinguished from licenses re- 
served, do not include the right to the 
grantee to grant sub-licenses except to its 
subsidiaries subject to this agreement. 

* * x 

“SECTION 10. Upon the termination 
of this agreement pursuant to the provi- 
sions of Article XIV hereof all licenses 
herein granted shall, during the terms of 
the several patents, issued or to be issued, 
in respect of which such licenses exist at 
the date of termination, continue wun- 
affected and of the same scope and character 
herein expressed, so far as the grantor 
thereof has the right to grant such li- 
censes for such terms; and such licenses 
shall not be limited by the term of this 


agreement. 
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‘AR DICEE \VIL 


“PATENTS INCLUDED IN THIS 
AGREEMENT. 


“SECTION 1. Except as otherwise 
provided in this agreement, the licenses 
granted and agreed to be granted by any 
party to any other party are granted and 
agreed to be granted under all United 
States patents, which the granting party 
now owns or controls, or which it may 
acquire or under which it may have the 
right to grant licenses to others prior to 
the termination date hereof, determined 
as provided in Section 2 of Article XIV 
hereof, notwithstanding that the letters 
patent, in respect thereof may not be 
issued or filed until after said date. 


ARS OL Bex Na 
“TERM AND TERMINATION. 


“SECTION 1. This agreement and all 
licenses herein granted, shall continue in 
force until the termination date, as pro- 
vided in Section 2 of this Article XIV, 
and thereafter, so far as concerns ap- 
paratus made or sold, or business done, 
under any patent hereunder, so long as 
that patent remains unexpired, and un- 
der any claim of that patent, so long as 
that claim remains valid. A claim shall be 
regarded as invalid when so declared by 
the Supreme Court of the United States, 
or when it has been so declared by any 
lower court unless appeal is taken or 
certiorari granted within the time provided 
by law. But if the patent is reissued, or, 
after having been declared invalid in one 
suit, is declared valid in another suit, it 
shall be regarded as valid until the Su- 
preme Court of the United States de- 
cides otherwise, or until the parties definitely 
abandon their efforts to further sustain 
and enforce it. 

“SECTION 2. The termination date 
shall be December 31, 1954.” 


[Sub-licensing Rights Survive Agreement] 


It is apparent fromthe language of 
Article IV, Section 3 of Article V, Section 
10 of Article VI, Section 1 of Article VII, 
and Section 1 of Article XIV, that RCA 
was intended to be granted by General 
Electric and Westinghouse licenses under 
all their patents acquired on or before 
December 31, 1954, in the fields of radio 
purposes, and that these licenses were to 
continue unaffected and of the same scope 
and character during the remaining terms 
of such of the patents covered thereby as 
should be unexpired on that date. This is 
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conceded by General Electric and West- 
inghouse. They urge, however, that the 
right conferred by them upon RCA to grant 
sub-licenses is a separate and independent 
right not included in the licenses granted to 
RCA and that it terminates on December 
31, 1954. After reading the entire agreement 
I find myself in accord with RCA that its 
language clearly and unambiguously in- 
cludes sub-licensing rights within the scope 
of the licenses which RCA receives under 
Section 3 of Article V of the agreement 
from General Electric and Westinghouse 
and that these sub-licensing rights accord- 
ingly survive the termination date of De- 
cember 31, 1954 to the same extent as the 
licenses of which they are a part. 


[Discussion of Terms of Agreement] 


The basic provisions are those of Article 
IV and Section 3 of Article V. Under the 
first, General Electric and Westinghouse 
each grants to RCA “licenses under its 
patents, including the right to grant non- 
exclusive licenses to others thereunder”. 
Under the second, the grant is of “all re- 
maining rights and licenses, including the 
right to grant licenses to others.” General 
Electric and Westinghouse argue that the 
clause “including the right to grant [non- 
exclusive] licenses to, others” should be 
read as an independent grant of sub-li- 
censing rights which is wholly separate and 
apart from the licenses which the immediately 
preceding portion of each sentence ex- 
pressly grants to RCA. I cannot so read 
the language. On the contrary I think 
that the clause in question is intended to define 
the scope of the licenses which are thus 
granted and not to add rights in addition to 
those conferred by the licenses. There may 
be cases where the participle “including” 
should be read as the conjunction “and”, 
but this is not one of them. Reference to 
the agreement as a whole makes this per- 
fectly clear. For it discloses that the draits- 
men had in mind two types of licenses, those 
which include the right to the grantee to 
grant sub-licenses and those which do not. 
This understanding is reflected in the language 
of Section 7 of Article VI and it appears 
throughout the agreement. Thus in many 
places it. the agreement reference is made 
to “non-exclusive licenses” which under the 
definition contained in Section 7 of Article 
VI do not include sub-licensing rights. See, 
for example Article IV, end Sections 2, 4, 5; 
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6, 7, 14 and 17 of Article V. In a number 
of other places reference is made to licenses 
which do include such rights. For example 
in Article IV and Sections 3, 15 and 16 of 
Article V there are grants of licenses includ- 
ing the right to grant licenses to others. 

It is true that in Section 3 and 15 of 
Article V these grants are of all remaining 
rights and licenses, including the right to 
grant licenses to others. The fact that in 
two instances the grant is simply of licenses 
including the right to grant licenses to 
others while in the other two the grant is 
of all remaining rights and licenses includ- 
ing the right to grant licenses to others is 
in my opinion wholly without significance in 
the present connection. General Electric 
and Westinghouse seek to make much of 
this difference in language but I fail to find 
any indication in the agreement that in the 
one case the granted licenses are to in- 
clude the right to sub-license others while 
in the other the right to sub-license others 
is to be regarded as a right granted inde- 
pendently of the license itself. Indeed the 
very fact that the granting clauses of Article 
TV and Section 3 of Article V disclose this 
difference in phraseology is strong evidence 
that no difference in meaning is intended. 
For the two grants are in pari materia, deal- 
ing with the same patents. It could hardly 
have been intended that a license under 
Article IV to make and sell to the Govern- 
ment should include a sub-licensing right, 
while a license under the same patent given 
by the same grantor to the same grantee 
under Section 3 of Article V should not. 
It is apparent, I think, that the reference 
to “all remaining rights” in Section 3 of 
Article V is included for a wholly different 
reason, namely, to make certain that the 
grantees receive all the rights of every kind 
represented by the patents in question ex- 
cept those which the grantors have ex- 
pressly reserved to themselves in Article IV 
and Section 2 of Article V. 


There would be more force in the con- 
tention of General Electric and Westing- 
house if the language were to read “licenses 
and all remaining rights, including the right 
to grant licenses to others.” This language 
was not used, however, and it is evident 
that the draftsmen of the agreement did not 
intend to use the term “license” in the strict 
technical sense of a mere contractual im- 
munity from suit for infringement or to 
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make the technical distinction between rights 
and licenses under patents or between sub- 
licensing rights which are included in li- 
censes and sub-licensing rights which are 
granted independently of licenses which 
General Electric and Westinghouse here 
contend for. Reading Section 3 of Article 
V as granting to RCA licenses which in- 
clude within their scope the right to sub- 
license others appears to me to give the 
language its natural and logical meaning 
and one which is consistent with Article 1V 
and the remainder of the agreement. It 
follows that so far as concerns the ques- 
tion here raised the sole purpose of the 
termination date, December 31, 1954, is to 
operate as a cutoff date after which new 
inventions by the parties shall not become 
subject to the agreement. I am satisfied, 
therefore, that the licenses which RCA re- 
ceives under Section 3 of Article V from 
General Electric and Westinghouse include 
within their scope the right to grant li- 
censes to others and that these sub-licens- 
ing rights accordingly will continue, under 
the provisions of Section 10 of Article VI 
and Section 1 of Article XIV, for so long 
a time after December 31, 1954, as the 
licenses themselves continue. 
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[Continuation of Agreement After Its 
Termination Date] 


Moreover I think that the plain language 
of Agreement A-1 would require that these 
sub-licensing rights should thus continue 
even though Section 3 of Article V were to 
be construed, as General Electric and West- 
inghouse urge that it should be, as granting 
these rights to RCA independently of the 
licenses which that section grants. For it is 
to be observed that under Section 1 of 
Article XIV it is not only licenses which 
shall continue in force after the termination 
date, December 31, 1954, but also “This 
agreement” itself “so far as concerns ap- 
paratus made or sold, or business done, un- 
der any patent hereunder”. It thus appears 
that not only the licenses but also the 
other rights given by the agreement are to 
continue insofar as they relate to apparatus 
made or sold, or business done, under patents 
acquired prior to December 31, 1954. It 
would certainly appear that the right to 
sub-license under any such patent is such 
a right, particularly where as here the busi- 
ness of sub-licensing is a substantial part 
of the business done by RCA under the 
patents under which it has received licenses 
pursuant to the agreement. 

The motion of General Electric Company 
will be denied. ° 


[67,705] Banana Service Co. v. United Fruit Co., et al. 


In the United States District Court for the District of Massachusetts. 


Civil Action 


No. 52-1224. Filed December 9, 1953. 15 F.R. D. 106. 


Sherman Antitrust Act 


Suit for Civil Damages—Monopoly—Discovery—Excessive Interrogatories.—In a suit 
under the antitrust laws for treble damages and injunctive relief, the general objection of 
defendants to the entire set of plaintiff’s interrogatories, which comprised over 300 ques- 
tions, on the ground that they were excessive in number, was overruled, because the 
preparation and proof of antitrust cases requires the study of a multitude of facts and 
documents. 


See Private Enforcement and Procedure, Vol. 2, [ 9013.875. 


Suit for Civil Damages—Monopoly—Discovery—Burdensome Interrogatories.—De- 
fendant’s objection to certain interrogatories propounded in a suit for civil damages on the 
ground that they were burdensome was partly overruled. The burden imposed on the 
answering party must be weighed against plaintiff’s right to the discovery of all relevant 
information. Inquiries as to the companies which united to form a defendant company, 
as to the defendant’s subsidiaries, the nature of the companies and their assets prior to 
acquisition, the details of the method of acquisition, and the subsequent part played by 
these companies in defendant’s business organization are clearly important in light of the 
charge that defendant built up a monopoly in the banana business over a long period of 
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years by unlawful methods. Answers to certain other interrogatories would have imposed 
an unjustified burdensome computation on the defendant and did not have to be made. 


See Private Enforcement and Procedure, Vol. 2, § 9013.875. 


Suit for Civil Damages—Relevancy of Interrogatories—Relationship Between Local 
Activity and Total Monopoly.—Defendants’ objection to certain interrogatories in a treble 
damage suit because they were irrelevant or too remote in time or place was overruled. 
The complaint charged that although local activity was the proximate cause of the injury, 
the local activity was only a specific exertion of the total monopoly power, and derived 
its force from that monopoly. Proof of a widely extended monopoly power built up over 
the years was an essential to plaintiff’s case. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 


Suit for Civil Damages—Objection to Interrogatories—Lack of Knowledge.—The 
objection to an interrogatory based on the fact that the defendant did not know the answer 
was overruled. However, if the defendant after a reasonably diligent search of its records 
and inquiries of its officers and employees is unable to discover some or all of the informa- 
tion needed for an answer, it may answer simply that it does not know. 


See Private Enforcement and Procedure, Vol. 2, § 9013.875. 


Suit for Civil Damages—Interrogatories—Objections Because of Vagueness and In- 
definiteness.—The objection of defendant in a treble damage suit to interrogatories because 
they were vague and indefinite was overruled. Plaintiff asked for information largely in 
the defendant’s exclusive possession, and it knew only the general nature and type of 


information wanted, not the exact answer it was to receive. 


Plaintiff could not be required 


to state its inquiries with mathematical precision. 
See Private Enforcement and Procedure, Vol. 2, J 9013.875. 


Suit for Civil Damages—Interrogatories—Objections Based on Requests for Opinions 
and Conclusions.—Defendant’s objection to interrogatories in a treble damage suit because 


they were requests for opinions or conclusions was overruled. 
one and one of the ultimate issues, it might well be improper to require an answer. 


If a question were a close 


How- 


ever, where the conclusions involved were only incidental to questions as to evidentiary 
facts, the interrogatories could not be considered objectionable. 


See Private Enforcement and Procedure, Vol. 2, § 9013.875. 
For the plaintiff: Harold Brown, Boston, Mass. 
For the defendants: John L. Hali and Charles H. Stockton (Choate, Hall & Stewart), 


Boston, Mass. 


Memorandum of Decision on Defendants’ 
Objections to Plaintiff’s Interrogatories 
Served May 1, 1953 


Forp, District Judge [Jn full text]: This 
is an action for treble damages and injunc- 
tive relief under the antitrust laws, 15 U. S. 
C. A., §§1, et seg. The complaint alleges 
an illegal combination by defendants and 
others to monopolize or attempt to monop- 
olize, by means of various illegal restraints 
of trade, the business of growing bananas, 
and importing and selling bananas in the 
United States. It further charges defend- 
ants with conspiring to utilize their monopoly 
power to force plaintiff corporation, an 
independent wholesale dealer in bananas in 
the Boston area, out of business by the use 
of various unlawful competitive practices. 


Trade Regulation Reports 


Defendants object to interrogatories pro- 
pounded by the plaintiff to defendant United 
Fruit Company (hereinafter referred to as 
the defendant). The first objection is a gen- 
eral one to the whole set of interrogatories 
on the ground that they are excessive in 
number. There are 55 interrogatories, many 
of which are subdivided, so that there are 
in all some 300 questions to be answered. 
While in some types of cases this number 
might well be excessive, it does not seem so 
in a case of this nature. It is well known 
that the preparation and proof of antitrust 
cases requires the study and investigation 
of a multitude of facts and documents. The 
general objection must be overruled. 


There are further objections on various 
specific grounds to particular groups of 
interrogatories. 
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Objections to Certain Interrogatories 
as Burdensome 


These would, it appears, require extensive 
search of past records of the defendant to 
obtain all the answers requested. The 
burden thus imposed on the answering 
party must be weighed against plaintiff's 
right to the discovery of all information in 
possession of the defendant which is rele- 
vant to plaintiff’s case. Adelman v. Nordberg 
Migs-Coj°6 “FO RY Di 3835 Heres the an- 
quiries as to the companies which united 
to form the defendant, and as to defendant’s 
subsidiaries, the nature of the company and 
its assets prior to acquisition, the details 
of the method of acquisition, and the sub- 
sequent part played by these companies in 
the defendant’s business organization are 
clearly important in the light of the charge 
that defendant has built up a monopoly 
over a long period of years by unlawful 
methods. This information, if available at 
all, is to be found only in the records of 
defendant, and should be produced by it. 
The detailed financial history of all these 
companies for the period prior to acquisi- 
tion by defendant seems to be of lesser 
relevance. Answers to other parts of these 
interrogatories will give plaintiff a general 
picture of the nature and position of these 
companies at the time of acquisition, and 
the answering of 4(c)(4), 6(d), 9(e), and 
11(a) to (h) would place an unjustified bur- 
den on defendant. 

The questions relating to the railroad and 
shipping facilities owned by defendant and 
to arrangements with other shipping lines 
are important to the development of the 
allegations that these transport facilities 
owned or controlled by defendant are an 
integrated part of a system for achieving 
and maintaining monopolistic control of the 
banana trade. Interrogatories 24 through 27 
should be answered. Their relevance is such 
as to justify requiring defendant to give 
the requested information. 

The allocation of costs and profits for 
each dollar of banana sales requested by 
interrogatory 55 does not appear to have 
sufficient relevance to justify imposing on 
defendant the burdensome computation which 
it says would be involved in answering it. 


Objections to Interrogatories 
as Irrelevant 


Defendants object to other interrogatories 
as irrelevant to any claim of plaintiff or 
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as being too remote in time or geographical 
area. This objection rests on defendants’ 
view that the complaint states two distinct 
and separate causes of action, one a local 
and limited conspiracy which injured plain- 
tiff, and the other a broad charge of illegal 
monopoly. Defendants contend that only 
what relates to the local conspiracy is rele- 
vant here. But a fair reading of the com- 
plaint would be that plaintiff's case is that, 
while the local conspiracy is the activity 
which proximately caused its damage, this 
local activity was only a specific exertion 
of the monopoly power described in the 
complaint and derived its force and power 
to injure from that monopoly. Proof of the 
existence, nature and methods of develop- 
ment of a monopoly power widely extended 
in area and built up over a long period of 
years is an essential part of plaintiff's case. 
Plaintiff’s inquiries should not be restricted 
to the narrow limits of time and place 
within which this monopoly allegedly had 
its direct impact on plaintiff's business. 
Burroughs v. Warner Bros. Pictures, Inc. 
[1952 Trapve Cases { 67,339], 12 F. R. D. 
491, 493. 


Interrogatories 20 and 52 need not be 
answered. The damage suffered by defend- 
ant due to “blowdowns” or other calamities 
affecting its crops seems to have no bearing 
at all on the issues here. 


Objections Based on Defendant's 
Lack of Knowledge 


An interrogatory is not made improper 
by the fact that defendant does not know 
the answer. The objection must be over- 
ruled. Of course, if defendant after a 
reasonably diligent search of its records and 
inquiry of its officers and employees is 
unable to discover some or all of the in- 
formation needed for an answer, it can 
answer simply that it does not know. 


Objections Based on Vagueness 
and Indefintteness 


The expressions complained of do not 
seem unduly vague or indefinite under the 
circumstances. Plaintiff is asking for in- 
formation largely in the exclusive possession 
of defendant. It knows only the general 
nature and type of information which it 
wants, not the exact answer which it is to 
receive. It cannot be required to phrase 
its inquiries with mathematical precision. 
The phrases used in some of these interroga- 
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tories may be somewhat general, but they 
appear to be such as to give defendant a 
reasonably clear indication of the informa- 
tion to be included in its answers. 


Objections Based on Requests for 
Opinions or Conclusions 


The interrogatories involved do not call 
for any statement of conclusions on the 
ultimate issues of the case or of the legal 
contentions of defendant. It is true that 
in some cases the defendant may have to 
draw some conclusion incidental to a state- 
ment of facts. A request for a list of the 
major assets of a subsidiary may require 
it to form an opinion as to where the line 
should be drawn between major and minor 
assets. To distinguish between ownership 
and control or to state whether a ship 
operates as a common carrier may involve 
a legal conclusion. If the question were a 
close one and one of the ultimate issues 
of the case, it might well be improper to 
require an answer to the interrogatory. 
But where the conclusions involved are only 
incidental to questions as to evidentiary 
facts, the interrogatories should not be con- 
sidered objectionable. Basically these in- 
terrogatories seek relevant facts and should 
be answered. 4 Moore’s Federal Practice 
Sonlmatepacs lO: 


Objections Based on Function 
of Rule 33 


The interrogatories involved (9(e)(6), 9 
(f), 10(d), 27(i), and 54) are those which 
ask where and when certain documents will 
be available for inspection. Defendants are 
technically correct in that the proper proce- 
dure to follow in seeking to inspect or copy 
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documents is by motion under Rule 34. Ii 
defendant has no grounds for objecting to 
the inspection of these documents, time 
would probably be saved by answering 
these interrogatories. But if defendant does 
have grounds for opposing such inspection 
it may properly refuse to answer and insist 
upon a motion under Rule 34 with a show- 
ing of good cause. 


Other Objections 


Interrogatory 31 is objected to on the 
ground that it has not been established by 
a previous interrogatory that defendant ever 
did business in Mexico. To strike the in- 
terrogatory on this ground would only 
mean that plaintiff would later submit two 
interrogatories in place of this one. The 
practical solution is to require defendant 
to answer this inquiry. If in fact it is based 
on a false assumption that defendant once 
did business in Mexico and later withdrew, 
let defendant so state in answer. 


This applies also to interrogatory 51, as 
to which a similar objection was made. 


Defendants object that to answer No. 16 
would be to furnish allegations for plain- 
tiffs complaint. But what plaintiff really 
wants is a brief description of defendant’s 
general business activity. It in effect allows 
the defendant to answer by adopting the 
description given in the complaint, if it is 
willing to accept it, or else to set forth 
its own description of its activities. 


Objections are sustained as to interroga- 
tories 4(c)(4), 6(d), 9(e)(1) through (6), 
9(f), 10(d), 11(a) through (h), 20, 27(4), 
52, 54, and 55; objections overruled as to 
the remaining interrogatories. 


[67,706] Revere Copper & Brass, Inc. v. Midston Mart, Inc. 


In the Supreme Court of New York County, Special Term, State of New York. 131 
N. Y. L. J. No. 44, p. 7. Dated March 8, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Enforcement of Fixed Price—Violation of Injunction— 
Contempt.—On a motion to punish the defendant for contempt for its failure to observe 
an injunction restraining it from selling below the fair trade prices, its defense that the 


injunction had been entered under an erroneous theory of law was disregarded. 


If there 


was any merit or legal substance to this defense, it should have been asserted long before 
the violations and long before the contempt action. A fine of $100 was imposed. 


See Fair Trade, Vol. 1, { 3380.34. 
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McNALLy, Justice [Jn full text]: This is 
a motion to punish the defendant for con- 
tempt for its failure to observe the injunc- 
tive provisions contained in a judgment 
dated July 3, 1950. The judgment provides, 
among other things, that the defendant is 
permanently enjoined and restrained from 
offering for sale, or selling at retail, certain 
articles bearing plaintiff's trade mark “Revere 
Ware” at prices below the minimum retail 
resale price and so forth. Defendant was 
thereafter repeatedly advised of the legally 
established prices. In August, 1953, de- 
fendant was notified to discontinue its 
violations of the judgment and again in 
September, 1953. There is definite proof in 
this record that the injunction has been 
violated on four occasions by sales slightly 
less than the agreed price. These instances 
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are not denied by the defendant, but are 
sought to be excused, because, says the 
attorney for the defendant, the injunction 
was “entered under an erroneous theory of 
law.” There is no necessity for a detailed 
discussion of the basis for this so-called 
erroneous theory. Suffice it to say that if 
there was any merit whatever, or legal sub- 
stance to such a position, it should have 
been asserted long before the violations 
occurred, and before the present motion 
was of necessity made to punish for con- 
tempt. The judgment heretofore entered 
is valid and binding until vacated or modified. 
The circumstances here indicate a willful 
violation of the judgment. Defendant is 
fined the sum of $100 and plaintiff is allowed 
the sum of $50 for counsel fee. The cross- 
motion is denied. Settle order. 


[67,707] General Electric Co. v. Dinsen & Co., Inc. 
In the Supreme Court of New York County, Special Term, State of New York. 


131 N. Y. L. J. No. 55, p. 6. March 23, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Violations of Consent Judgment—Contempt—Stay of Fine. 
—In a motion to punish for contempt for alleged violations of a consent judgment involv- 
ing a fair trade contract, defendant submitted an affidavit presenting certain extenuating 
circumstances. Plaintiff admitted these to be matters in mitigation. At plaintiff’s sugges- 
tion, the fine of $250 was stayed, but it is to be vacated upon proof by an affidavit pre- 
sented ex parte upon subsequent failure of the defendant to comply with the decree. 


See Fair Trade, Vol. 1, J 3380.34. 


Eper, Justice [Jn full text]: Motion to 
punish for contempt arising out - f alleged 
violations of a consent judgment involving 
a fair trade contract. Defendant has sub- 
mitted an affidavit presenting certain ex- 
tenuating circumstances. Plaintiff’s reply 
affidavit states that it considers the personal 
circumstances set forth to be matters in 


mitigation, and suggests the imposition of 
a maximum fine, to be stayed so long as 
defendant complies, but to be vacated upon 
proof by affidavit presented ex parte of a 
subsequent failure to comply. This sugges- 
tion is adopted by the court, the fine so 
imposed to be $250. Settle order. 


[67,708] Matthew S. Kainz and Rose Kainz, co-partners doing business as Matt 
and Neal’s Liquors; Frank H. Berger, Rena P. Berger and Irving Peckler, co-partners 
doing business as Gage Liquor Store; Eli W. Block and Joe Starr, co-partners doing 
business as Block-Starr; and Morris Wasserman v. Anheuser-Busch, Inc.; Home Delivery 
Inc.; Ralph S. Meech, Jr., and August R. Roselle. ; 


; In the United States District Court for the Northern District of Illinois. Eastern 
Division. Civil No. 51 C 438. Filed February 17, 1954. 
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Clayton Antitrust Act and Robinson-Patman Price Discrimination Act 


Suit for Civil Damages—Discovery—Interrogatories——The general objection of plain- 
tiffs in a treble damage suit alleging unlawful discrimination in prices and services that 
41 interrogatories served upon them by the defendant were vexatious and oppressive 
because of their number was overruled. Because of the complexity of the case and the 
vast number of business transactions to be examined, it did not appear that the submission 
of 41 interrogatories exceeded the bounds of the requirements of justice. A second 
general objection that the interrogatories were repetitious of matters previously examined 
into upon oral deposition was likewise overruled because Rule 33, Federal Rules of 
Civil Procedure, provides that interrogatories may be served after a deposition has been 
taken. The interrogatories served to cover an additional period of time not covered 
by the oral deposition. Plaintiffs’ objection to 29 of the interrogatories on the grounds 
of irrelevancy was overruled because the interrogatories showed a relevance to the 
subject matter in the suit. Objections as to five specified interrogatories on the grounds 
that they would have imposed an unreasonable hardship because they would have required 
extensive auditing operations were overruled. The Court held that because of the failure 
of the objectors to slow whether or not the information was readily available to them 
and in view of the amounts involved in the litigation and the relevance of the information 
to the issues it was unable to say that the burden was unconscionable. An objection to 
an interrogatory as to certain competing neighborhood stores was sustained in so far as 
the plaintiffs would have been required to conduct an investigation, but was overruled 
to the extent that the plaintiffs could supply the information from personal knowledge 
without investigation. Other objections to interrogatories as to prices charged by one 
defendant and as to plaintiffs’ business organizations were overruled. 


See Private Enforcement and Procedure, Vol. 2, § 9013.875. 


For the plaintiffs and the intervenor claimants: Hirsch E. Soble, Leo E. Aronson, and 
J. Henry Aronson, all of Chicago, Ill. 


For the defendants: Charles M. Price, Charles B. Mahin, and Robert C. Keck, of 
MacLeish, Spray, Price & Underwood (for Anheuser-Busch, Inc.), and Victor E. LaRue 
(for Home Delivery, Inc., Ralph S. Meech, Jr., and August R. Roselle), all of Chicago, Ill. 


For prior opinions of the U. S. Court of Appeals, Seventh Circuit, see 1952 Trade 
Cases | 67,245, 67,221; for a prior opinion of the U. S. District Court, Northern District 
of Illinois, see 1950-1951 Trade Cases {] 62,928. 


GASES “{ 67,221] 194" BY 2d 9737" (7th? Cir. 
1952). Upon remand, and pursuant to Rules 
23 and 24, Federal Rules of Civil Procedure, 


Memorandum 


[Price and Service Discriminations 


Alleged| 


Juuius J. Horrman, District Judge [Jn 
full text]: This is a suit for the recovery 
of treble damages for unlawful price and 
services discrimination under the Robinson- 
Patman Act, 38 Stat. 730, 731, 737; 49 Stat. 
P26 goer lo Us Ce Secs. 12) 135 134,15, 
26, in which the plaintiffs have filed ob- 
jections to written interrogatories pro- 
pounded by the defendant Anheuser-Busch, 
Incorporated, under Rule 33, Federal Rules 
of Civil Procedure. The three original 
plaintiffs commenced the action as a spurious 
class suit within the provisions of Rule 
23 (a) (3), Federal Rules of Civil Pro- 
cedure. The propriety of using this joinder 
device has been determined upon appeal. 
Kainz v. Anheuser-Busch, Inc., [1952 TRADE 


Trade Regulation Reports 


seventy-one additional claimants intervened 
as parties plaintiff. The original complaint, 
adopted by the intervening claimants, al- 
leges that the complainants are or were the 
owners of retail liquor stores in Chicago 
and vicinity, and are or were engaged in 
direct and open competition with the de- 
fendants Home Delivery, Incorporated, 
Ralph S. Meech, Jr., and August R. Roselle, 
hereafter referred to collectively as Home 
Delivery, in the business of the retail sell- 
ing of Budweiser beer produced by the 
defendant Anheuser-Busch, Incorporated. 
The complaint further alleges that the de- 
fendant Anheuser-Busch discriminated against 
the complainants by selling Budweiser beer 
to the defendant Home Delivery at a price 
lower than that charged the complainants, 
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and by referring customers, who telephoned 
or contacted the Chicago distributing office 
of Anheuser-Busch to inquire about the 
purchase of Budweiser beer, to the de- 
fendant Home Delivery. These alleged dis- 
criminations in price and services are claimed 
to have permitted Home Delivery to under- 
sell the claimants, and to have lessened, 
or tended to lessen, competition between 
the complainants and the defendant Home 
Delivery. A claim against the defendant 
Home Delivery is stated by the allegation 
that Home Delivery knowingly received 
the price discriminations. The total dam- 
ages claimed by the complainants for in- 
creased business costs and impairment of 
their competitive positions resulting from 
the alleged discriminations, including the 
amounts claimed in supplemental complaints, 
exceed $1,000,000. In addition, the com- 
plaint prays for an injunction against future 
violations of the Robinson-Patman Act. 


The defendant Anheuser-Busch has filed 
an answer denying a number of the ma- 
terial allegations of the complaint, and 
alleging by way of affirmative defense that 
the defendant Home Delivery was en- 
gaged in the wholesale liquor importing and 
distributing business, and that as a conse- 
quence any price differentials were not dis- 
criminatory, but were justified by the 
difference in costs of sales, attributable to 
the difference in services afforded and 
quantities purchased, to the complainants 
as retailers and to the defendant Home 
Delivery as an importing distributor; that 
Illinois law prohibits direct sales from the 
Anheuser-Busch brewery in St. Louis, 
Missouri, to retail dealers in Illinois, but 
permits such sales to licensed importing 
distributors, with the result that any com- 
petitive disadvantage suffered by the com- 
plainants was caused not by unlawful price 
discrimination by Anheuser-Busch but by 
the provisions of Illinois law; and that the 
prices charged Home Delivery were made 
in good faith to meet the equally low prices 
of a competitor. 


[Interrogatories Served by Defendant] 


On June 17, 1953, Anheuser-Busch served 
upon each of the complainants, under the 
provisions of Rule 33, Federal Rules of 
Civil Procedure, a series of forty-one in- 
terrogatories. Briefly summarized, the in- 
terrogatories seek discovery as to the 
following matters: Interrogatories num- 
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bered 1 and 2 request information regarding 
the ownership and physical characteristics 
of the complainant’s business. Interrog- 
atories 3, 4, 8, 11, 25, 26, and 41 seek to 
discover the kinds and volumes of mer- 
chandise, including nationally advertised 
beers, sold in the complainant’s store, the 
types of sales of Budweiser beer made by 
him, and the incidental services afforded 
to customers. Interrogatories 36 and 37 
deal with the liquor licenses held, or ap- 
plied for, by the complainant. Numbers 
38, 39 and 40 are questions concerning the 
methods, media, times, and content of the 
complainant’s advertising. Questions 14, 
17, 19, 20, 21 and 29 relate to the prices at 
which Budweiser beer was sold by the com- 
plainant, and the methods by which those 
prices were fixed. Interrogatory numbered 
22 requests the total profit or loss made or 
suffered by the complainant in the sale 
of Budweiser beer in each of the relevant 
years. Questions 32, 33, 34 and 35 relate 
directly to the complainant’s claim of dis- 
crimination in price and services, and re- 
quest a statement of the times during which 
Home Delivery undersold the complainant 
and of the prices then charged by the 
complainant, of whether the complainant 
lowered his prices to meet the competition, 
of the persons to whom sales were lost to 
Home Delivery, with times and amounts 
involved, and of the customers who were 
referred to Home Delivery by Anheuser- 
Busch upon inquiring of the latter where 
Budweiser beer might be obtained. Inter- 
rogatories 30 and 31 ask what stores in the 
neighborhood of complainant’s store sell 
Budweiser beer, and what prices were 
charged by those stores during the relevant 
period, and seek a listing of all stores 
within one-half mile of the complainant’s 
store which sell Budweiser beer. Interrog- 
atories 5, 6, 7, 9, 10, 12, 13, 15, 16, 18, 23, 
24, 27, 28, and 40 relate to the existence 
of books, records and documents containing 
the information requested by other inter- 
rogatories, to the names of such books and 
records, and to the names and addresses of 
the persons having custody of them. Since 
the defendant Anheuser-Busch has taken the 
position in its answer that the two-year 
statute of limitations applies to bar the 
recovery of damages suffered more than 
two years before the filing of the original 
complaint, the interrogatories all relate to a 
four-year period beginning two years before 
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the original complaint was filed, that is, 
beginning March 15, 1949, and ending with 
the filing of the supplemental complaint 
on March 19, 1953; interrogatories num- 
bered 4, 8, 11 and 22 request information 
covering, in addition to this four-year 
period, calendar year 1948 and the first 
quarter of 1949, 


[Objection as to Excessiveness] 


The complainants have objected to all of 
the interrogatories upon the ground that 
their excessive number makes them vexa- 
tious and oppressive. In support of this 
claim, it is said that each complainant 
would be obliged to devote approximately 
a week to the preparation of answers to the 
interrogatories. 


It must be conceded that the complain- 
ants will be burdened by being compelled 
to respond to these interrogatories. But 
the fact that interrogatories may be burden- 
some is alone not enough to excuse a party 
from answering. Use of the liberal dis- 
covery techniques provided by the Federal 
Rules may often prove time-consuming and 
expensive. The Rules reflect a clear judg- 
ment that the burdens of such discovery 
are the justified cost of eliminating the 
wastes of preparation for the trial of un- 
contested issues and of avoiding the in- 
justices of surprise. “Mutual knowledge 
of all the relevant facts gathered by both 
parties is essential to proper litigation. To 
that end, either party may compel the other 
to disgorge whatever facts he has in his 
possession. The deposition-discovery pro- 
cedure simply advances the stage at which 
the disclosure can be compelled from the 
time cf trial to the period preceding it, 
thus reducing the possibility of surprise.” 
Hickman v. Taylor, 329 U. S. 495, at 507 
(1946). While caution must be exercised 
to assure that discovery techniques are not 
made instruments of oppression, care must 
also be taken lest these purposes of the 
Rules be subverted through the delay of 
captious objection or through narrowly 
limited interpretation. 


The fact that the interrogatories number 
forty-one is no basis for objection. Federal 
Rule 33, as amended in 1948, provides in 
part: 


“The number of interrogatories or of 
sets of interrogatories to be served is 
not limited except as justice requires to 
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protect the party from annoyance, ex- 
pense, embarrassment, or oppression.” 


The limits imposed by the requirements 
of justice are not to be found in the appli- 
cation of some fixed formula, but must be 
determined by the circumstances of the 
case. As the degree of complexity of factual 
issues presented by a case increases, the 
permissible number of interrogatories to be 
submitted becomes greater. The Advisory 
Committee Note to the 1948 amendment of 
Rule 33 states in part: 


“x * * it is provided that the number 
of or number of sets of interrogatories 
to be served may not be limited arbi- 
trarily or as a general policy to any 
particular number, but that a limit may 
be fixed only as justice requires to avoid 
annoyance, expense, embarrassment or 
Oppression in individual cases. The party 
interrogated, therefore, must show the 
necessity for limitation on that basis. 
(4 Moore, Federal Practice, 2256-57 (2d 
ed. 1950)).” 


The present case is not a simple one. 
Vast numbers of transactions and business 
factors will enter into the resolution of such 
intricate economic questions as the exist- 
ence of competition between Home Delivery 
and the complainants, whether any price 
differences which may be shown were justi- 
fied by cost differentials, whether any un- 
justified discrimination in price or service 
resulted in a lessening of, or tended to 
lessen, competition, and whether, and to 
what extent, the complainants were injured 
by any such discrimination. Under these 
circumstances, it does not appear that the 
submission of the forty-one interrogatories 
exceeds the bounds of the requirements of 
justice. 


[Interrogatories Alleged Repetitious] 


A second general objection has been in- 
terposed by the complainants to the inter- 
rogatories upon the ground that they are 
repetitious of matters previously examined 
into upon oral deposition. It appears, how- 
ever, that the defendant Anheuser-Busch 
has taken the oral depositions only of the 
three original plaintiffs. This cannot of 
course preclude propounding written inter- 
rogatories to the seventy-one intervening 
claimants. Nor does the intervenors’ claim 
of willingness to submit to oral deposition 
oblige the defendant to pursue that dis- 
covery method. A party is free to make 
reasonable use of the various discovery de- 


1 67,708 


69,276 


vices provided by Rules 26 through 37 as 
he sees fit. V. O. Machinoimport v. Clark 
Equipment Co., 11 F. R. D. 55, 60 (S. 1D), 
INGRY er LOSE) 


The three original plaintiffs, whose oral 
depositions have been taken, object that the 
written interrogatories propounded are, with 
the exception of five of the interrogatories, 
substantially the same questions asked and 
answered in the taking of those depositions. 
At least since the amendment of Rule 33, 
Federal Rules of Civil Procedure, which 
took effect in 1948, the mere fact that 
depositions have been taken does not fore- 
close the use of written interrogatories. 
That Rule now provides in part: 


“Interrogatories may be served after 
a deposition has been taken, and a deposi- 
tion may be sought after interrogatories 
have been answered, but the court, on 
motion of the deponent or the party in- 
terrogated, may make such protective 
order as justice may require.” 


Certainly the use of written interrog- 
atories to compel the repetition of matters 
already adequately disclosed by oral deposi- 
tion is not to be encouraged. Here, how- 
ever, it appears that a supplemental complaint, 
alleging continuations of the defendants’ 
wrongdoing for a period of approximately 
two years after the filing of the original 
complaint, has been filed since the taking 
of the oral depositions. The interrogatories 
served cover this additional period, and to 
that extent they are not repetitious. More- 
over, the defendant insists that the deposi- 
tions failed to reveal the information sought, 
largely because the plaintiffs failed to con- 
sult or to produce their books and records 
and attempted to answer from memory 
the questions asked. An objector to in- 
terrogatories bears the burden of estab- 
lishing that they are annoying, vexatious, 
or oppressive beyond the limits of justice. 
Without a showing that complete answers 
to the interrogatories are contained in the 
depositions, this burden is not discharged. 
See Kensington Village, Inc. v. Mengel Co., 
Wie See apy ky. ID, INE NZ, 5S) 


[Objection as to Irrelevancy] 


Complainants also object to twenty-nine 
of the interrogatories—all but Numbers 1, 
14 through 18, and 32 through 37—upon the 
ground that they are irrelevant. This ob- 
jection, too, must be denied. Under Rule 
33, Federal Rules of Civil Procedure, the 
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matters which may be inquired into by inter- 
rogatories to parties are determined by adop- 
tion of the definition of the scope of oral 
depositions contained in Rule 26(b). That 
Rule in turn provides that examination may 
be made into “any matter, not privileged, 
which is relevant to the subject matter 
involved in the pending action, whether it 
relates to the claim or defense of the 
examining party or to the claim or defense 
of any other party, including the existence, 
description, nature, custody, condition and 
location of any books, documents or other 
tangible things and the identity and loca- 
tion of persons having knowledge of rele- 
vant facts. It is not ground for objection 
that the testimony will be inadmissible at 
the trial if the testimony sought appears 
reasonably calculated to lead to the dis- 
covery of admissible evidence.” 


The plaintiffs seem to suppose that only 
those facts essential to a bare recovery can 
be regarded as relevant for this purpose. 
The limits are not so narrow. All matters 
which tend to support or to negate the 
controverted allegations of the pleadings, 
or which are reasonably calculated to re- 
veal such matters, must be regarded as 
relevant. A brief examination of the inter- 
rogatories here involved is sufficient to 
show their relevance, if not to the actual 
issues of the case, at least to the subject 
matter involved in the pending action. 
Those relating to the physical character- 
istics of the complainants’ places of busi- 
ness, the varieties and volumes of merchandise 
sold by them, and the volumes and types 
of sales of Budweiser beer (numbers 2, 3, 
4, 11, 25, 26 and 41) are relevant at least 
to the issue whether, as plaintiffs allege, the 
defendant Home Delivery was engaged “in 
direct and open competition with the com- 
plainants” in the sale of Budweiser beer 
to the purchasing public in Chicago and its 
suburbs. Questions as to the means, media, 
frequency, and content of the complainants’ 
advertising (numbers 39 and 40) are also 
relevant on the issue of whether the com- 
plainants were competing with the defend- 
ant Home Delivery, and might in addition 
lead to the discovery of evidence as to the 
prices at which complainants sold Bud- 
weiser beer. The contested interrogatories 
directed to the methods by which that price 
was determined (numbers 19, 20, 21 and 
29) may also lead to evidence as to the 
prices charged by the complainants for 
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Budweiser beer, a fact relevant to the issue 
of the damages suffered by complainants 
as well as to the issue of whether the de- 
fendant Home Delivery undersold them as 
alleged. The interrogatories inquiring into 
the prices and volume of sales of other 
nationally advertised beers (numbers 8, 19, 
20, 21, and 29) would tend to reveal whether 
losses suffered in the sales of Budweiser 
beer were caused by the complainants’ use 
of Budweiser as a “loss leader” to attract 
business. The interrogatory aimed at dis- 
covering the complainants’ profit or loss 
on the sale of Budweiser (number 22) is 
also material on the question of damages, 
and on the question of whether the alleged 
price discriminations resulted in a lessening 
of competition. Interrogatories concerning 
the prices at which Budweiser was sold by 
neighborhood competitors within one-half 
mile of the complainants’ stores (numbers 
30 and 31) might lead to the discovery of 
evidence tending to show that any damage 
suffered by the complainants through the 
loss of sales of Budweiser was caused not 
by alleged price favoritism of Anheuser- 
Busch toward Home Delivery, but by the 
competition of neighborhood stores. The 
existence, description, nature, custody, and 
location of books and records containing 
such relevent facts, to which the remaining 
interrogatories objected to relate, are mat- 
ters which are made the legitimate subject 
of injury by interrogatory under the ex- 
press terms of Rule 26(b), set out above. 


[Price Discrimination Charge To Be 
Omitted] 


The group of interrogatories by which 
Anheuser-Busch seeks information on the 
charge of the complaint that the defendant 
Home Delivery undersold the complainants 
is not objected to on the grounds of ir- 
relevancy. In their reply brief, however, 
the original plaintiffs indicate an intention 
to move, in apt time, for leave to amend 
their complaint by omitting the allegation 
that price discrimination enabled Home 
Delivery to undersell them. If these plain- 
tiffs disclaim that basis for the recovery 
of damages and for proof that competition 
was lessened, no reason appears why they 
should be compelled to answer the inter- 
rogatories which relate solely to that issue. 
To protect the defendants from any pos- 
sible prejudice which might result from an 
inadvertent application of the provisions of 
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either Rule 15(b) or Rule 54(c), however, 
the disclaimer should be made by stipula- 
tion rather than by amendment of the 
complaint. Accordingly, an order will be 
entered sustaining the objections to inter- 
rogatories numbered 32, 33 and 34 upon the 
condition that the three original plaintiffs 
file with the clerk of this Court within ten 
days from the entry of this order a stipu- 
lation and agreed order under Rule 16, 
Federal Rules of Civil Procedure, waiving 
all rights to recover damages resulting from 
any underselling by Home Delivery which 
might appear at the trial, and establishing 
for all purposes of the case that Home 
Delivery was not enabled by price favor- 
itism to undersell the plaintiffs. Of course, 
such a waiver will not affect the rights of 
the seventy-one intervening claimants, nor 
excuse them from answering these inter- 
rogatories. If, however, they choose to join 
in the stipulation and order within the time 
limited, they also will be excused from re- 
sponding to the three specified interrogatories. 


[Claim of Hardship] 


The complainants have filed their objections 
to five specified interrogatories upon the 
ground that to compel them to perform 
the extensive auditing operations required 
by these questions would impose an un- 
reasonable hardship. These interrogatories 
direct the complainants to: 


3. State for each * * * store each of 
the different types and kinds of mer- 
chandise handled during the period from 
March 15, 1949, to March 19, 1953, and 
the number of different brands of beer, 
whiskies, gins, other spirits, soft drinks, 
and other merchandise normally carried 
in stock. 

4. State for each such store the volume, 
both in dollars and quantities, of the fol- 
lowing merchandise sold during the cal- 
endar years 1948, 1949, 1950, 1951, 1952 
and the first quarter of 1953; beer, 
whiskies, gins, other spirits, soft drinks, 
and all other merchandise. 

8. State for each such store the quan- 
tity in cases of the following brands of 
beer sold by you during the calendar 
years 1948, 1949, 1950, 1951, 1952 and the 
first quarter of 1953: Budweiser beer, 
Blatz beer, Schlitz beer, Pabst beer, 
Miller beer, and all other nationally ad- 
vertised brand beers. 

11. State for each such store for the 
calendar years 1948, 1949, 1950, 1951, 1952 
and the first quarter of 1953 the various 
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types of sales made by you of Budweiser 
beer and the volume, both in dollars and 
quantities, involved in each such type of 
sale (“type of sale’ means sales for 
consumption at the store, counter sales 
in less than full cases; counter sales in 
full cases; sales in full cases delivered 
by you to the customers’ homes or lo- 
cations; sales in less than full cases 
delivered by you to the customers’ homes 
or locations; and any other type of sale). 
23. Give a statement of your profit or 
loss on the sale of Budweiser beer for the 
calendar years 1948, 1949, 1950, 1951, 
1952 and the first quarter of 1953, specify- 
ing each item of income and expense. 
It seems plain that the compilation of this 
information is likely to prove burdensome 
and expensive. The complainants, how- 
ever, have failed to show whether or not 
the information is readily available to them, 
and in the absence of a showing on that 
question, and in view of the amounts in- 
volved in the litigation and the relevance 
of the information to the issues, I am 
unable to say that the burden is uncon- 
scionable. If the matters sought to be 
discovered lie wholly within the personal 
knowledge of the complainants and their 
employees, so that if the facts are to be 
known they must be revealed by the com- 
plainants, the complainants must bear the 
burden of disclosing them. 


It is probable, of course, that at least 
some of the information sought by these 
interrogatories is contained in books of ac- 
count, financial statements, reports, and 
other documents within the custody and 
control of the complainants. If it be as- 
sumed that these books and records do 
exist, that they contain all the information 
sought in so far as it is available at all, and 
that the information can be obtained from 
them with reasonable dispatch by a stranger 
to the records, with no familiarity with the 
system of entries used and no personal 
knowledge to serve as a background for 
interpreting them, then the question arises 
whether the defendant should not itself 
compile the desired information from an 
inspection of the books and records under 
the provisions of Rule 34, Federal Rules of 
Civil Procedure. The question, if reached, 
is not free from doubt. On one hand, it 
seems plain that interrogatories should not 
be used as a device for compelling the in- 
terrogated party to prepare the interro- 
gator’s case for him. As expressed by 
Judge Holtzoff, “A litigant may not compel 
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his adversary to go to work for him.” 
Aktiebolaget Vargos v. Clark, 8 F. Ra D: 
635 (D. D. C. 1949). Illustrations of the 
application of this principle are found in 
Cinema Amusements, Inc. v. Loew's, Inc., 
[1946-1947 TrapE Cases § 57,622] Pee 10% 
318 (D. Del. 1947) and in Porter v. Central 
Chevrolet, Inc. 7 F. R. D. 86 (N. D. Ohio 
1946). In both cases the plaintiffs served 
interrogatories which, if allowed, would 
have compelled defendants to make detailed 
and expensive compilations and examina- 
tions of their records; in both cases it 
was assumed as a condition to sustaining 
the objections to the interrogatories that the 
information could be obtained from the 
defendants’ records without any personal 
knowledge of the business; in both cases 
the information sought pertained primarily 
to the case which the interrogator would 
be obliged to establish; and in both cases 
the objections to the interrogatories were 
sustained at least in part. To the same 
effect is Klein v. Leader Electric Corp., 81 
F. Supp. 624 (N. D. Ill. 1948). Even in 
such a situation, however, some courts have 
reached a different conclusion, observing 
that although the information sought re- 
lated primarily to matters which the in- 
terrogating party would be obliged to 
establish, the interrogated party would 
nevertheless have to investigate its records 
and gather most of the information in the 
course of careful preparation for trial. 
Adelman v. Nordberg Mfg. Co., 6 F. R. D. 
383 (E. D. Wis. 1947). 


On the other hand, when the interrog- 
atories seek particulars of matters alleged 
generally in the interrogated party’s plead- 
ing, or otherwise deal with matters per- 
taining primarily to the interrogated party’s 
case, objections based on the hardship, 
burden, or expense of the compilation of 
answers from the interrogated party’s rec- 
ords have usually been overruled upon the 
ground that the interrogated party would 
be obliged to make the investigation before 
trial in any event, and the only burden 
imposed by the interrogatories is to advance 
the compilation to an earlier stage of the 
proceedings. See Bowles v. McMinnville 
Mfg. Co.,7 F. R. D. 64 (E. D. Tenn. 1946); 
RCA Mfg. Co. v. Decca Records, Inc., 1 
Bo Re D435 (Sp Da Nea O40). 


Applying these principles to the present 
case, it appears that the objections must be 
overruled. All of the matters involved in 
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the stated interrogatories relate in varying 
degrees to the allegations contained in the 
complaint to the effect that the complain- 
ants were engaged in direct and open com- 
petition with the defendant Home Delivery 
in the sale of Budweiser beer, that the al- 
leged price and service discriminations in 
favor of Home Delivery lessened competi- 
tion between the complainants and Home 
Delivery, and that the complainants suffered 
damages through increased business costs 
and impairment of their competitive posi- 
tions as a result of the discriminations. The 
complainants, having raised the issues, are 
the appropriate parties to bear the burden 
of bringing to light the facts which relate 
to them. 


[Undue Burden] 


The complainants have objected to in- 
terrogatory numbered 31 on the same 
ground, that is, that compilation of the 
information requested would constitute an 
undue burden. That interrogatory reads: 


31. State the names and locations of all 
stores whether or not retail liquor stores, 
which at any time from March 15, 1949 to 
March 19, 1953, handled and sold Bud- 
weiser beer that are located within one- 
half mile from your store or stores. 


It does not appear that the information 
thus sought is contained within the books 
and records of the complainants, or that 
the complainants have personal knowledge 
of these facts. Although the complainants 
may be presumed to have a general fa- 
miliarity with the identity of their com- 
petitors in the vicinity of their stores, the 
defendant Anheuser-Busch may also be 
presumed to have within its records a basis 
for ascertaining to whom it sold its beer. 
It appears, therefore, that the information 
sought by this interrogatory is equally 
available to either party. The information 
sought does not directly support any al- 
legations of the complaint, but is, on the 
contrary, a matter in which the defendant 
Anheuser-Busch is primarily interested, 
since it might lead to the discovery of evi- 
dence showing the cause of complainants’ 
damages to be neighborhood competition 
and not unlawful price discrimination. In 
such a situation, where information must be 
obtained from third parties, the burden 
of investigation must be borne by the party 
who seeks the information and to whose 
case it primarily relates. Cities Service Oil 
Co. v. Standard Towing Corp., 8 F. R. D. 421 
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(S. D. N. Y. 1948); United States v. Colum- 
bia Steel Co., 7 F. R. D. 183 (D. Del. 1947); 
Nelson v. Reid, 4 F. R. D. 199 (S. D. Fla. 
1944). Accordingly, the complainants’ ob- 
jection to interrogatory numbered 31 is 
sustained in so far as it would compel 
them to conduct an investigation; in so far 
as the complainants can answer the inter- 
rogatory from personal knowledge without 
investigation, they must do so. 


[Further Objections] 


Objection is made to interrogatory num- 
bered 32, which requests the complainants 
to state the items during which the de- 
fendant Home Delivery sold Budweiser 
beer at a price lower than that charged by 
the complainants, and the prices then 
charged by the plaintiffs. What has been 
said previously regarding the complainants’ 
possible disclaimer of the charge of under- 
selling may of course render this objection 
moot. If however, the complainants choose 
not to waive that issue, the fact that in- 
terrogatories submitted by the complainants 
to the defendant Home Delivery relating 
to this issue have been answered by Home 
Delivery does not excuse the complainants 
from disclosing their positions on the ques- 
tion. The defendant is entitled to know 
what the complainants contend the facts to 
be. See United States v. American Loco- 
motive Co., 6 F. R. D. 35 (N. D. Ind. 1946). 
Nor does the fact that questions relating 
to those facts were asked in the depositions 
of the three original plaintiffs constitute a 
valid ground for objection in the absence 
of a showing that the questions were ade- 
quately answered. Kensington Village v. 
Mengel Co., supra. 


Finally, the complainants have objected to 
the first interrogatory, which requests the 
complainants to state whether the liquor 
businesses in which they were engaged 
were conducted as sole proprietorships, 
partnerships, or corporations, and request- 
ing the names of the owners, partners, or 
officers and directors, on the ground that 
the defendant Anheuser-Busch has ad- 
mitted the allegations of the complaint in 
this regard. The objection is of no avail 
to the seventy-one intervenor-claimants, 
however, since as to them the answer states 
that “because of the uncertain description 
of the claimants” the defendant Anheuser- 
Busch is “unable to determine whether or 
not it sold beer to them.” As to the three 
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original plaintiffs, the admissions of the 
answer are to be considered as removing 
the plaintiffs’ form of business organization 
and personnel from the issues of the case, 
but it does not follow that interrogatories 
addressed to those matters must be dis- 
allowed. The information sought may lead 
to the discovery of evidence admissible 
upon the remaining issues, for example, by 
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facilitating the identification of those trans- 
actions in which the plaintiffs were in- 
volved. Under the provisions of Rules 26(b) 
and 33, such an interrogatory is proper. 
With the exceptions specified in this 
memorandum, the objections to the in- 
terrogatories are overruled. Counsel for 
the defendants will please submit an order 
in keeping with the views herein expressed. 


[7 67,709] Charles Lawlor and Mitchell Pantzer, co-partners, trading as Independent 
Poster Exchange v. National Screen Service Corp.; Columbia Pictures Corp.; Eagle Lion 
Film, Inc.; Film Classics, Inc.; Loew’s Inc.; Monagram Pictures Corp.; Paramount Pic- 
tures, Inc.; Republic Pictures Corp.; RKO Radio Pictures, Inc.; 20th Century Fox Film 
Corp.; United Artists Corp.; Warner Brothers Pictures, Inc. 


In the United States Court of Appeals for the Third Circuit. 
March 30, 1954. 


Appeal from the United States District Court for the Eastern District of Pennsyl- 
vania. KrrKpatrick, Chief Judge. 


No. 11,210; Filed 


Sherman Antitrust Act and Clayton Antitrust Act 


Suit for Civil Damages—Defenses—Prior Suit as Bar to Action—An action by dis- 
tributors of motion picture advertising accessories against producers and other distributors 
of such accessories was correctly dismissed by the District Court on the ground that the 
action was barred by a judgment in a prior action, the prior suit having been dismissed 
with prejudice by stipulation. In the prior suit, plaintiffs charged a conspiracy in violation 
of the antitrust laws, asked for damages and for an injunction. When they lost that suit 
by judgment, they were barred from thereafter claiming damages for other acts alleged 
to have been done in furtherance of the original conspiracy. Since the present suit was 
based upon the same course of wrongful conduct alleged in the earlier suit, the present 
suit was barred under the doctrine of res judicata, a defense available also to additional 
defendants joined in the present suit. The claim of the plaintiffs that the prior suit was 
settled because of financial “duress” was disregarded. 


See Private Enforcement and Procedure, Vol. 2, J 9010.403. 
For the plaintiffs: Francis Anderson, Philadelphia, Pa. 
For the defendants: Louis Nizer, New York, N. Y. 


Affirming a decision of the U. S. District Court, Eastern District of Pennsylvania, 
1953 Trade Cases f] 67,619. 


Before GoopricH, McLAuUGHLIN andl Hastiz, Circuit Judges. 


Opinion of the Court to the distribution and exhibition of motion 
picture films. The plaintiffs (‘Poster Co.’’) 
are engaged in the business of leasing ad- 
vertising posters (“standard accessories”) 
to exhibitors in the Philadelphia area. The 
defendant (‘‘Screen Corporation”) distributes 


[Treble Damages and Injunction 
Sought in 1942] 


Goopricu, Circuit Judge [In full text]: 
This suit arises upon a matter collateral 
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standard accessories, specialty accessories 
and “trailers” in the Philadelphia area and 
on a nation-wide basis. Screen Corporation 
has been granted exclusive licenses to dis- 
tribute this material by all of the major 
moving picture producers. 


[Prior Sut Dismissed With Prejudice] 


In 1942 Poster Co. instituted a treble- 
damage suit against Screen Corporation and 
three of the eight producers who are de- 
fendants in the present action. Poster Co. 
also sought an injunction. By stipulation of 
the parties this suit was dismissed with 
prejudice on April 21, 1943. By a contract 
dated the same day, Screen Corporation 
agreed to furnish Poster Co. with standard 
accessories and granted Poster Co. a non- 
exclusive license to compete with it in 
Philadelphia. This contract was renewed 
in 1946 for a five-year period. 


In 1949 Poster Co. commenced the pre- 
sent action against Screen Corporation and 
the eight producers, and again sought an 
injunction and treble damages from 1943 
to 1949. In 1951 Judge McGranery granted 
Poster Co.’s motion for summary judgment 
as to an injunction against Screen Corpora- 
tion only, but a final decree was never 
framed. In 1953 Judge Kirkpatrick granted 
the defendant’s motion to dismiss on the 
grounds that the 1942 judgment was res 
judicata of this claim. 


[Effect of Dismissal With Prejudice] 


The phase of the doctrine of res judicata 
here concerned is the effect of the 1942 
dismissal with prejudice as a bar to the 
present suit. No question of collateral 
estoppel by the former judgment is involved 
because the case was never tried and there 
was not, therefore, such finding of fact 
which will preclude the parties to that litiga- 
tion from questioning the finding thereafter.’ 
Nor is there any question of merger of 
plaintiffs’ claims by the 1942 judgment, be- 
cause, by the dismissal with prejudice, the 
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defendant is the record winner in the origi- 
nal suit. 


What did the 1942 judgment do to the 
possibility of recovery in this suit? It 
should be noted at the outset that our prob- 
lem here is not affected by the fact that the 
dismissal of the 1942 action was by stipula- 
tion instead of the result of a trial on the 
facts and the law. A consent judgment or, 
like the one present, one which is a “dis- 
missal with prejudice” has the same effect 
as a bar as if the case had gone to trial 
and the judgment rendered thereafter. 2 
Freeman on Judgments 1395-96 (5th ed. 1925) ; 
United States v. Parker, 120 U. S. 89 (1887); 
Urbino v. Puerto Rico Ry. Light & Power 
Co., 164 F. 2d 12. (C, A. 1, 1947). 


[Present Sut Based on Same Cause 
of Action] 


The decision of the case is going to depend 
upon whether the plaintiffs in the present 
suit are suing upon the “same cause of 
action” as that upon which they sued in 
1942 and lost. If they are, then they are 
barred from suing again. If they are not, 
they may maintain this action. This Court 
struggled with the “‘cause of action” ques- 
tion in Williamson v. Columbia Gas & Elec- 
tric Corp. [1950-1951 TrapE Cases { 62,759], 
186 F. 2d 464 (1950), but the problem in 
that case was so different from the one 
here that we do not see that it materially 
aids our solution. It is recognized that the 
term may change its meaning when used in 
different situations. Restatement, Judgments, 
Introductory Note p. 239 (1942). There is 
already a good-sized body of legal litera- 
ture on the question of what constitutes a 
cause of action, a subject upon which learned 
doctors disagree. Some of the literature on 
the problems is reviewed in “Res Judicata 
Reexamined” by Edward W. Cleary in 
57 Vale Law Journal 339, 340 n. 7 (1948). 
Perhaps some words of that author (though 
not in context) show the difficulties here 
involved. He is talking about situations 
where a plaintiff splits his cause of action 


1‘‘(1) Where a question of fact essential to 
the judgment is actually litigated and deter- 
mined by a valid and final judgment, the deter- 
mination is conclusive between the parties in a 
subsequent action on a different cause of action 


“(2) A judgment on one cause of action is 
not conclusive in a subsequent action on a dif- 
ferent cause of action as to questions of fact 
not actually litigated and determined in the 
first action.”’ 
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Restatement, Judgments §68 (1942). For 
provisions regarding questions of law, see § 70. 
The Supreme Court has recently held that when, 
as here, there has been no hearing, no stipula- 
tions of fact, no briefs filed, no oral argument, 
and no showing that the issues were determined 
by the court the judgment has no effect as 
collateral estoppel. United States v. Interna- 
tional Building Co., 345 U. S. 502 (1953). 


1 67,709 


69,282 


and he says at page 346: “In deciding such 
cases, the concept of a cause of action 
possesses real utility if applied with realiza- 
tion of what actually is at issue and with 
due regard for the other factors herein 
discussed.” This sounds easy if one says 
it fast. The core of our problem is to find 
out whether what is at issue is the same 
thing as what was at issue. 


Some situations are easy to solve and 
those are the ones upon which it is easy 
to find authority. Take the case of a single 
isolated tort, for instance. A attacks B and 
beats him. Six months later he does it 
again. Whatever judgment might be ren- 
dered, for either party, in a suit for the 
first battery would not be a bar to a suit 
for the second battery. Restatement, Judg- 
ments §61, comment c (1942). The only 
possibility of its having any effect in the 
suit for the second battery would be the 
binding effects of collateral estoppel, if 
there were any. We have somewhat the 
same thing where the tort claimed is a 
repeated trespass to land by entering and 
cutting timber. Here, too, the invasion of 
the plaintiff's interest is a separate one each 
time and recovery or defeat in a first suit 
will not preclude a second unless some ele- 
ment of collateral estoppel is involved.” 
When the plaintiff's complaint is for a 
nuisance maintained by the defendant or for 
a continuing invasion of plaintiff’s land, by 
a structure on the defendant’s land, then the 
question becomes complicated with factors 
such as the permanence of the structure, 
whether the invasion can be abated by 
means of an injunction, and so on. Here 
the problems have become so complex that 
there is little to be gained by referring to 
analogies which, themselves, show only a 
state of confusion.® 


[Conspiracy] 


All this leads up to the instant problem 
but does not solve it. We have a further 
difficulty, Conspiracy alone is not a tort 
although it may be a crime, as pointed out 
in the Columbia Gas case cited above. Acts 
done in pursuance of the conspiracy become 
actionable when they hurt a plaintiff. On 
the other hand if the plaintiff complains 
about a conspiracy, asks for damages for 
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acts done pursuant thereto and to have the 
conspiracy stopped by injunction, when he 
loses that lawsuit by judgment is he barred 
from thereafter claiming damages for other 
acts, or further acts, which he says are 
done in furtherance of the original con- 
spiracv? We think he is, although neither 
counsel nor we have found an instance 


‘where on this very set of facts a court has 


so decided. 
[Claim Based Upon Same Course of Conduct] 


The following question then becomes the 
next one to answer. Did the plaintiffs in 
their 1942 suit base their claim upon essen- 
tially the same course of wrongful conduct 
of which they complained in 1949? Judge 
Kirkpatrick thought so and so decided. We 
agree. It is true that there are some addi- 
tional allegations, some new acts which the 
plaintiffs say the defendants have done 
since the earlier suit. But we think in sub- 
stance the complaint is the same and that 
what plaintiffs object to is an alleged com- 
bination of the defendants to do illegal 
things harmful to the plaintiffs’ business 
and acts done pursuant to that combination. 
Since plaintiffs by their consent judgment 
in 1942 had an adjudication against their 
claim at that time we do not think they 
improve their position by reiterating essen- 
tially the same complaint in 1949. 


[Additional Defendants Joined] 


Additional defendants were joined in the 
1949 suit. Judge Kirkpatrick met this point 
as follows: 


“The defense of res judicata is available 
to those defendants in the present suit 
who were not joined in the 1942 action. 
In Bruszewski v. United States, 181 F. 2d 
419, the Court pointed out that where 
‘res judicata is invoked against a plaintiff 
who has twice asserted essentially the 
same claim against different defendants, 
courts have * * * enlarged the area of 
res judicata beyond any definable cate- 
gories of privity between the defendants.’ 
The only question is whether the rela- 
tionship between all the defendants is 
close enough to make it a fair and proper 
application of the policy of the law that 
there should be an end to litigation. I 
have no doubt that the relationship of 


2 Avery v. White, 83 Conn. 311, 76 Atl. 360 
(1910), discussed in 2 Freeman on Judgments 
1305 (5th ed. 1925). 

3 See 2 Freeman, op. cit. supra note 2, at 1295 
and following. For analysis of one state’s diffi- 
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nent Structures and Continuing Injuries—The 
Iowa Rule,’’ 4 Iowa L. Bull. 67 (1918). 
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the defendants in this case, taking into 
consideration the allegations of the 1942 
complaint, is close enough to bring them 
all within the scope of the doctrine of 
res judicata,” 


We cannot improve upon this statement. 


[Claim of “Duress’| 


The plaintiffs claim that the 1942 suit was 
settled because of “duress.” Of course it 
is not suggested that there was any physical 
compulsion. What is meant is that their 
economic position was such that this was 
the best settlement they could get. It is 
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well settled that merely because one enters 
into an agreement which he would not 
enter if he did not need the money there is 
not such duress as will void the contract. 
See Rector v. Suncrest Lumber Co., 52 F. 2d 
946 (C. A. 4, 1931); and Restatement, Con- 
tracts § 494 (1932). Lest this generalization 
be thought too sweeping it should be stated 
as a matter of caution that it does not apply 
to settlements of suits by railroad em- 
ployees against employers for personal in- 
juries, seamen’s cases and the like. 


The judgment will be affirmed. 


[67,710] Minnesota Mining and Manufacturing Co. v. Industrial Equipment and 


Supply Co. 


Court of Common Pleas, Berks County, Pennsylvania. 


No. 89, April Term, 1953. 


Filed January 4, 1954. 46 Berks County L. J. 123. 


Sherman Antitrust Act and Clayton Antitrust Act 


Suit for Civil Damages—Counterclaim—Lack of Jurisdiction in State Court.—In an 
action of assumpsit brought in a state court, defendant’s counterclaim for treble damages 
under the antitrust laws was dismissed for lack of jurisdiction. A treble damage suit cannot 
be maintained in a state court, either as an original action or as a counterclaim. Only a 


federal court has jurisdiction in antitrust actions. 
See Private Enforcement and Procedure, Vol. 2, J 9047.50. 
For the plaintiff: Fredrick R. Snyder, and Eastburn, Begley & Fullam. 


For the defendant: George B. Balmer, and Edward Youngerman. 


[Treble Damage Counterclaim| 


Mays, President Judge [In full text except 
for omissions indicated by asterisks|: This 
case comes before the Court on preliminary 
objections filed by the plaintiff to a coun- 
terclaim pleaded by the defendant in the 
answer. The action is an Assumpsit to re- 
cover from defendant the sum of $4,437.38 
with interest, for goods and merchandise 
sold and delivered to defendant on an open 
book account. In the counterclaim, the first 
count demands damages of $468.00 for al- 
leged loss of profits by reason of the worth- 
lessness of some of the merchandise which 
defendant bought for resale. The second 
count claims $150,000.00 for alleged mali- 
cious interference with defendant’s relations 
with its customers. The third count claims 
$150,000.00 for alleged malicious interfer- 
ence with defendant’s relations with its 
suppliers, and the fourth count claims treble 
damages under the “Anti-Trust Laws” of 
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the United States of America, computed at 
$450,000.00. * * * 

[Portions of the opinion relating to the 
first three counts of the counterclum are 
omitted as not being within the scope of 
Trapve REGULATION Reports. | 

The fourth count is, by its express terms, 
a suit for triple damages under the Act of 
October 15, 1914, C. 323, §4, 38 Stat. 731 
(15 USCA 15.) Such an action cannot be 
maintained in a State Court, either as an 
original action or as a counter-claim. The 
case of Penna.-Dixie Cement Corp. v. H. 
Wales Lines Co., 119 Conn. 603, 178 A. 659 
(1935) decides this very issue. In that 
case, an action was brought in the State 
Court to recover the purchase price of 
goods sold and delivered. The defendant 
attempted to counterclaim for treble dam- 
ages for violation of the Antitrust Laws. 
It was held that the State Court lacked 
jurisdiction to try the counterclaim. 
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iiediBidy, Viol st See ipronidss 50 ee is in the federal courts. . . . the federal 
“The federal antitrust laws, moreover, courts are the only forums in which there 
have made suits by persons injured by is jurisdiction, either by way of direct 
violations thereof exclusively federal cog- action or by counterclaim.’ 
Saale val See also McMaster v. Ford Motor Company, 


In the case of Brown Paper Mill Com- 103 S. E. 87, 114 S. C. 100 (1920.) ‘This 
bany v. Agar Manufacturing Company, 1 count must be dismissed for lack of juris- 
FEF, Rk. D: 579 11941), the Courtistated: (diction: 


[7 67,711] Union Carbide & Carbon Corp. v. White River Distributors, Inc. 


In the United States District Court for the Eastern District of Arkansas, Northern 
Division. Civil No. B-237. Filed February 9, 1954. 


Arkansas Fair Trade Act 


Fair Trade—Constitutionality—Nonsigner Provisions—Injunction.—In an injunction 
suit brought by a manufacturer of an automobile antifreeze solution to restrain a retailer 
from selling the antifreeze below the fair trade price, the contention of the defendant, 
who was a nonsigner, that the nonsigner provisions of the state Fair Trade Act violated 
the due process clause of the Federal Constitution was overruled on the basis of Schweg- 
mann Bros. Giant Super Market, et al. v. Eli Lilly & Co., 1953 Trape CAseEs { 67,516. The de- 
fendant also contended that the nonsigner provisions of the Act were invalid because the Act 
was enacted prior to the Miller-Tydings and McGuire Acts and was therefore at that 
time contrary to the Sherman Antitrust Act, thus violating the supremacy clause of the 
Federal Constitution. In addition, it was alleged that the Fair Trade Act violated 
Article 2, Clauses 2, 8, 18, 19, and 29 of the Arkansas Constitution. As to these two 
contentions of invalidity, the District Court stated that if it were compelled at this time 
to decide these questions, it would probably agree with the defendant that the Act was 
invalid. However, the Court held that these questions were matters of state constitutional 
law which must be decided by the Arkansas Supreme Court. 


See Fair Trade, Vol. 1, § 3085, 3258. 


Fair Trade—Injunction—Defenses—‘Clean Hands” Doctrine.—In an injunction suit 
brought by a manufacturer of an automobile antifreeze solution to restrain a retailer 
from selling below the fair trade price, the defendant contended that the plaintiff was 
estopped from enforcing fair trade prices because one of its distributors had sold the 
antifreeze below the fixed price. This contention was overruled because the evidence 
disclosed that most of these sales were for industrial or fleet use or fell within other 
allowed exceptions, and because there was no showing that the sales were made delib- 
erately, fraudulently, in bad faith, or with any intent to evade the price schedules. There 
was no showing that the plaintiff itself ever had actual knowledge of or in any way con- 
doned such sales below the fixed price if any were made. 


See Fair Trade, Vol. 1, J 3424. 


Fair Trade—Injunction—Defenses—Unenforceable Contract—Deviation from Statute. 
—In an injunction suit brought by a manufacturer of an automobile antifreeze solution 
to restrain a retailer from selling below the fair trade price, the Court overruled defend- 
ant’s contentions that the contract was unenforceable because the exception it contained 
as to sales “for industrial or fleet use” was vague and indefinite, and that the inclusion 
of the exception in the agreement was a deviation from the statute which rendered the 
contract void. The phrase “for industrial or fleet” use had had for many years a definite 
meaning in the trade, that is, a sale to a consumer for installation in his own equipment 
with his own facilities. The inclusion of the exception in the contract did not render it 
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void, because, although the Act contains four mandatory exceptions, it does not prevent 
parties from providing for other reasonable exceptions to the price schedules. 


See Fair Trade, Vol. 1, { 3220. 


For the plaintiff: Leonard Scott, of Eichenbaum, Walther & Scott, Little Rock, Ark. 


For the defendant: 


Edward L. Wright, of Wright, Harrison, Lindsey & Upton, 


Little Rock, Ark.; W. D. Murphy, Jr., Batesville, Ark. 


Memorandum 
[Preliminary Injunction Sought] 


Harry J. LeEMiey, District Judge [Jn full 
text]: This cause comes on for final hearing 
before the Court, and is submitted upon the 
pleadings, oral testimony taken before the 
Court, including testimony taken in connec- 
tion with plaintiff’s motion for a preliminary 
injunction, documentary evidence, and writ- 
ten briefs. 


Plaintiff, a New York corporation, has 
brought this action against the defendant, 
an Arkansas corporation, to restrain the 
latter from selling the well known auto- 
mobile anti-freeze solution, “Prestone,” 
which is manufactured by the plaintiff, at 
retail prices less than those prescribed by 
a so-called “fair trade” agreement executed 
on September 17, 1952, by 555 Incorpo- 
rated, one of the plaintiff’s wholesale dis- 
tributors, and Basil E. Butler’s Esso Service, 
a retail dealer, both of Little Rock. By an 
amendment to its complaint the plaintiff 
further seeks a declaratory judgment to the 
effect that the defendant is bound by said 
agreement, and may not sell Prestone below 
the prescribed prices. Jurisdiction of this 
Court is predicated upon diversity of citi- 
zenship, the requisite jurisdictional amount 
being present; and the plaintiff’s claim is 
based upon Section 6 of the Arkansas Fair 
Trade Act.’ 


[Allegations of Complaint] 


It is alleged in the complaint that the 
plaintiff is engaged in the manufacture, sale 
and distribution throughout the United States 
and in the State of Arkansas of an anti- 
freeze product or commodity contained in 
a metal container, which bears the “dis- 
tinctive registered trade-mark ‘Prestone’ ”; 
that for many years said trade-mark has 
been duly registered in the Patent Office, 


and that plaintiff is the sole owner thereof; 
that said product has been and still is in 
fair and open competition in Arkansas with 
similar products produced and distributed 
by others; and that the plaintiff has ex- 
pended large sums of money in advertising 
and promoting the sale of said products 
and has established a valuable reputation 
and good will for its trade-mark. Plaintiff 
next alleges the execution of the “fair trade” 
agreement between the 555 Incorporated 
and Butler’s Esso Service; a copy of this 
agreement is attached as an exhibit to the com- 
plaint, and it appears therefrom that the retailer 
agreed with the distributor that the former 
would not re-sell Prestone at less than certain 
prices, subject to certain exceptions which will 
presently be mentioned. The prescribed re-sale 
prices were as follows: $3.75 per gallon in gal- 
lon cans; $4.00 per gallon in quart cans; and 
$1.00 per quart can. The contract provided 
that these prices should not apply to sales 
“made to Government agencies or to con- 
sumers buying for industrial or fleet use, or 
to sales made by Union Carbide and Carbon 
Corporation or its subsidiary companies or 
by distributors or dealers to their em- 
ployees”; further exceptions were made with 
respect to cases in which the retailer was 
closing out his stock in good faith and for 
the purpose of discounting handling the 
product, and with respect to cases in which 
the goods were damaged or deteriorated in 
quality and notice of that fact was given 
to the public. 


Plaintiff further alleges that after the 
execution of said agreement notices of its 
existence and of the prescribed retail prices 
were issued to the trade, and that in 1952 
and 1953 the defendant received such no- 
tices, but that in spite of such notice it 
sold Prestone at retail at prices substantially 
less than those above mentioned. It is not 
contended by the plaintiff that the defendant 


1 Act 92 of 1937, now codified as Ark. Stats., 
1947, Sections 70-201—70-208. 
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has ever executed a “fair trade’ agreement 
with it or with any of its distributors. It 
is the contention of the plaintiff that by 
virtue of the “non-signer” provisions of 
Section 6 of Act 92 of 1937, all retailers 
of Prestone in Arkansas are required to 
sell the product at the prices prescribed by 
the agreement between the distributor and 
the one retailer above mentioned. The full 
text of Section 6 will be hereinafter set forth. 


Plaintiff next alleges that the defendant’s 
sales of Prestone below the prescribed 
prices are causing and will continue to cause 
the plaintiff to suffer irreparable damage to 
its property rights, and that unless defendant 
is enjoined, plaintiff's entire price structure, 
particularly in Arkansas, will be jeopardized 
and plaintiff's business irreparably damaged 
and its good will and property rights in 
its trade-mark irreparably harmed. It is 
further alleged that plaintiff has no adequate 
remedy at law, and that the defendant 
should be temporarily and permanently en- 
joined from selling Prestone at less than 
the prescribed prices; as stated, plaintiff 
also seeks declaratory relief. 


[Contentions of Defendant | 


In its original answer the defendant ad- 
mitted that the plaintiff is the owner of the 
trade-mark “Prestone”; admitted that plain- 
tiff manufactures, distributes and sells its 
product under said trade-mark in fair and 
open competition with similar products sold 
by others; admitted the execution of the 
“fair-trade” agreement mentioned in the 
complaint, and that it had received notice 
thereof; and admitted that it had sold 
Prestone below the prices prescribed in said 
agreement. It alleged, however, that the 
plaintiff itself, acting through the Crow- 
Burlingame Company, one of its agents in 
Arkansas, had sold Prestone at retail at 
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prices below those prescribed in the agree- 
ment, which action, defendant contends, 
amounted to a waiver and estoppel; it was 
further alleged that an enforceable contract 
is a prerequisite to the operation of the 
Arkansas statute, and that the exception in 
the agreement relied upon by the plaintiff 
in favor of sales to consumers “for industrial 
or fleet use” is so vague and indefinite as 
to render the contract unenforceable. It 
was further alleged that said exception was 
not authorized by the statute, and that its 
inclusion in the agreement was a deviation 
from the statute and rendered the contract 
void. 


[Fair Trade Act Alleged Invalid] 


In addition to these allegations, the de- 
fendant, in its original answer and in two 
amendments thereto, alleged that Section 6 
of the Act,? as applied to the defendant, 
a non-signer, was violative of the due 
process clause of the 14th Amendment to 
the Constitution of the United States and 
of several provisions of the Constitution of 
the State of Arkansas*; and it was further 
alleged that the entire Act was invalid at 
the time it was passed as being in conflict 
with the Sherman Antitrust Act* and with 
the commerce clause of the Constitution of 
the United States, and that since it had 
never been re-enacted, its initial invalidity 
had not been cured by the passage of the 
Miller-Tydings. Act (Act of August 17, 1937, 
¢;, 690, Tithe sVill SO. Stat 6932.15 Uses 
C. A., Section 1) or the McGuire Act (Act 
of July 14, 1952, c. 745, Sec. 2, 66 Stat. 632; 
15 U.S. C. A. Section 45). 


[Facts | 


The facts in the case are not in serious 
dispute, and are in substance as follows: 


2 Section 6 is as follows: ‘‘Wilfully and know- 
ingly advertising, offering for sale or selling 
any commodity at less than the price stipulated 
in any contract entered into pursuant to the 
provisions of this act, whether the person so ad- 
vertising, offering for sale or selling is or is 
not a party to such contract, is unfair competi- 
tion and is actionable at the suit of any person 
damaged thereby.’’ (Italics added.) 

’ The Arkansas constitutional provisions which 
defendant claims that Section 6 of the Act 
violates are Article 2, Clauses 2, 8, 18, 19, and 
29 of the Constitution of 1874. Clause 2 in part 
provides that: ‘‘All men are created equally 
free and independent, and have certain inherent 
and inalienable rights, amongst which are 
those of enjoying and defending life and 
liberty; of acquiring, possessing, and protecting 
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property and reputation, and of pursuing their 
own happiness ...’’ Clause 8, the Arkansas 
“due process’’ clause, provides among other 
things that no person shall be deprived of life, 
liberty or property without due process of law. 
Clause 18 prohibits the Legislature from ac- 
cording to any citizen or class of citizens any 
privileges or immunities which are not upon 
the same terms equally available to all citizens. 
Clause 19 prohibits perpetuities and monopolies; 
and Clause 29 provides that the recitation of 
specific rights in the preceding clauses ‘‘shall 
not be construed to deny or disparage others 
retained by the people.’’ 

4Thus violating the ’’supremacy clause’ of 
the Federal Constitution; U. S. Const., Article 
6, Clause 2. 
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The plaintiff is the manufacturer of Pres- 
tone, as has been said, which it markets 
at wholesale in Arkansas and elsewhere 
through distributors or consignees. The 
defendant is engaged in the retail hardware 
business at Batesville, Arkansas, and during 
1952 and 1953 it acquired a quantity of 
Prestone and has been retailing it in sealed 
cans at prices less than the prescribed “fair 
trade” prices. In order to understand the 
controversy between the parties and the 
alleged impact of the defendant’s sales 
practices upon the business and good will 
of the plaintiff, it should be pointed out 
that Prestone, or any other anti-freeze for 
that matter, normally reaches the ultimate 
consumer by means of a sale to him at 
retail at a filling station or garage. It is 
a matter of common knowledge, and the 
evidence here shows, that there is more to 
installing anti-freeze in an automobile than 
simply draining the water out of the radia- 
tor and replacing it with anti-freeze. In 
addition to these steps it is necessary to 
check and usually tighten hose connections 
in order to prevent waste before the solu- 
tion is poured into the radiator, and there- 
after to test the solution in the radiator to 
determine whether or not the freezing point 
thereof is sufficiently low. When an auto- 
mobile owner buys anti-freeze in a normal 
transaction, the filling station operator per- 
forms all steps necessary to complete in- 
stallation thereof, and the charge for his 
service is included in the purchase price 
of the product. The defendant, however, 
does not make a practice of installing Pres- 
tone in the automobiles of its customers; 
when it makes a retail sale, the purchaser 
is responsible for his own installation, and 
as he is generally not equipped to perform 
the various steps outlined above, he usually 
takes the product to the filling station where 
he regularly trades and requests the oper- 
ator to install it for him gratis. Since 
Prestone is a well known anti-freeze, the 
probabilities are that the filling station oper- 
ator to whom the purchaser goes will have 
on display Prestone which he himself has 
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bought and paid for in advance,’ and which 
he is expected to re-sell at the established 
price. Human nature being what it is, the 
filling station operator, desirous of main- 
taining good customer relations and good 
will, is generally reluctant to refuse to 
install anti-freeze for one who has bought 
it elsewhere, particularly in cases where the 
purchaser is one of his regular customers.‘ 
Under such circumstances it is easy to see 
how a filling station operator within the 
Batesville trade area would find it unprofit- 
able to handle and install Prestone at “fair 
trade’ prices in competition with defend- 
ant’s over the counter retail sales, and would 
be tempted to discontinue to handle the 
product. And this, according to the undis- 
puted testimony of Mr. Floyd E. Ward, one 
of the Crow-Burlingame salesmen, a con- 
siderable number of operators of filling 
stations in said trade area have threatened 
to do. While there is no showing as to 
how much, if any, business the plaintiff has 
actually lost up to this time as result of 
the defendant’s practices, it is clear that 
it is threatened with a substantial loss of 
business in the Batesville area if the de- 
fendant’s sales continue; and, moreover, it 
is obvious that if the defendant is permitted 
to ignore the prescribed price schedules, 
other merchants throughout the state will 
do the same, to the plaintiff’s great financial 
loss. 
[Alleged Vagueness of Fair Trade 
Contract] 


With respect to the defendant’s claim that 
the exception contained in the “fair trade” 
agreement in favor of sales to consumers 
“for industrial or fleet use” is so vague and 
indefinite as to render the contract unen- 
forceable, the undisputed evidence shows 
that the quoted phrase has and has had for 
many years a definite meaning in the trade; 
as understood by those engaged in the busi- 
ness, a sale to a consumer “for industrial 
or fleet use’ is a sale to a purchaser for 
installation in his own equipment, the cus- 
tomer maintaining regular facilities for such 
installation. While, as indicated, the indi- 


5 While the evidence shows that plaintiff 
places its product with wholesalers on consign- 
ment or upon an agency basis, paying them 
a commission on sales and a warehousing fee, 
it seems that retailers are required to pay in 
advance for Prestone which they purchase for 
re-sale. In other words, a filling station opera- 
tor who fails to sell all of the Prestone which 
he buys must stand the loss or at least the 
expense of carrying it over to another season. 
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to the testimony of Mr. B. E. 
Smith, Sales Manager for Crow-Burlingame, 
the situation would not be cured from the 
filling station operator’s standpoint even if he 
could charge and collect a fee for installing 
Prestone since in order to handle it successfully 
such operator must not only earn a fee for his 
jabor but also sell the product at a profit. 


6 According 
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vidual automobile owner usually depends 
upon a filling station operator to install his 
anti-freeze, just as he depends upon such 
operator to look after his car in other ways, 
there are many owners of motor vehicles 
who for a variety of reasons find it more 
practical to service and maintain their own 
vehicles, and who have facilities for that 
purpose. Such owners may maintain their 
own fuel tanks, lubricate their vehicles on 
their own racks, change the oil in said 
vehicles themselves, make repairs thereto, 
and install their own anti-freeze, performing 
in the latter process the several steps which 
the filling station operator ordinarily per- 
forms for the individual motorist. Gen- 
erally, when we consider this type of owner, 
we envisualize a truck line, a taxicab com- 
pany, or a mercantile concern operating a 
number of delivery vehicles but it must be 
remembered that while most motor vehicles 
are operated on the streets and highways, 
there are a number of types of such vehicles 
which are not normally operated on the 
highway at all, as, for example, farm trac- 
tors. The owner of one or more tractors 
or other types of motor propelled farm 
vehicles may have occasion to maintain his 
own servicing facilities and to install his 
own anti-freeze. Furthermore, the use of 
anti-freeze is not limited to motor vehicles; 
it is also used in any type of engine which 
is liquid cooled, since many of such engines 
are entirely stationary, the owner thereof 
must of necessity do his own installing. 
Where sales are made to owners falling 
within the categories just mentioned, they 
are considered as sales for industrial or 
fleet use. In this connection it may be said 
that the term “fleet use,” is in a sense, a 
misnomer since the word “fleet” suggests a 
number of vehicles; the undisputed evidence 
before us, however, is to the effect that 
in determining which purchasers are fleet 
users the number of vehicles owned is im- 
material; the controlling question is whether 
or not the purchaser maintains regular facili- 
ties for installing the anti-freeze himself. 


[Plaintiffs Distributor Alleged To Have 
Sold Below Fixed Price] 


As pointed out, one of the contentions of 
the defendant is that the Crow-Burlingame 
Company, which defendant asserts to have 
been the agent of the plaintiff,” has itself 
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sold Prestone at retail at less than “fair 
trade” prices, and that for this reason the 
plaintiff has waived its right to insist upon 
its price schedules or is estopped to assert 
any claim for relief against the defendant. 
On this point the evidence shows that the 
business of Crow-Burlingame is principally 
that of a wholesaler; while the evidence 
reflects a number of sales of Prestone made 
by Crow-Burlingame in the Batesville area, 
which sales were apparently made to ulti- 
mate consumers, at prices less than those 
prescribed, it further appears that most, if 
not all, of these sales were for industrial 
or fleet use, as that term is understood in 
the trade, or fell within other allowed 
exceptions. It is, of course, possible that 
the employees of Crow-Burlingame may 
have inadvertently made some isolated retail 
sales at sub-standard prices which were not 
allowed under the terms of the agreement; 
but to our mind there has been no showing 
that such sales were made deliberately, or 
fraudulently, or in bad faith, or with any 
intent to evade the price schedules. Nor 
is there any showing that plaintiff itself 
ever had any actual knowledge of, or in any 
way condoned such sales, if they were in 
fact made. 


In view of the fact that the term “indus- 
trial or fleet use” has a definite and well 
defined meaning in the trade, we must re- 
ject the defendant’s contention that the in- 
clusion of this term in the agreement 
between 555, Incorporated and Butler’s 
Esso Service rendered that agreement void 
for uncertainty. Likewise, under the evi- 
dence in this case we must reject the de- 
fendant’s claim of waiver and estoppel. In 
this connection we do not overlook the fact 
that the very nature of “fair trade” legisla- 
tion requires the owner of a trade-mark, 
copyright, or patent to act fairly and’ with- 
out discrimination toward all of his dis- 
tributors and dealers, and that it is a well 
settled rule that if his conduct in permitting 
violations of price schedules by particular 
dealers amounts to discrimination, he can- 
not obtain equitable relief against any par- 
ticular dealer. This is nothing more than 
an application of the maxim that “he who 
seeks equity must do equity”, and of the 
rule that “he who comes into equity must 
come with clean hands”. Moreover, con- 


‘We find it unnecessary to definitely charac- 
terize the precise relationship between plaintiff 
and Crow-Burlingame. 
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tinued acquiescence in violations by one or 
more dealers or distributors may amount 
to a waiver or abandonment of the owner’s 
right to enforce minimum price schedules. 
Hutzler Bros. Co. v. Remington Putnam 
Book Co., Md. [1946-1947 TrRapE CASES 
157,452], 46 A. 2d 101, 163 A. L. R. 884; 
see also the annotation in 163 A. L. R. 889 
et seq. following the cited case. On the 
other hand, the mere fact that some dealers 
or distributors may violate the schedules 
does not, standing alone, furnish a valid 
defense to one deaier who is being sued; 
nor is it necessary that the owner sue all of 
his dealers or distributors simultaneously; 
it is sufficient if in suing one he appears 
to be acting with ordinary diligence and 
in good faith. Ibid. As indicated, there 
is nothing in the record before us to justify 
a conclusion that either Crow-Burlingame 
or the plaintiff has deliberately violated the 
price schedules, or has been guilty of any 
fraud, bad faith, or discrimination, 


[Contract Not Void Because of Exception 
Stated Therein| 


Nor can we agree that the inclusion in 
the “fair trade’ agreement here in question 
of an exception not expressly authorized by 
the Act vitiated said agreement. Section 5 
of the Act (Ark. Stats., Sec. 70-205) in 
effect provides for four mandatory excep- 
tions to all “fair trade” agreements;* but 
we find nothing in the statute which pre- 
cludes the parties from providing for other 
reasonable exceptions to the schedules. Such 
was the holding in General Electric Co. v. 
Klein-on-the-Square, [1953 TrapE CASES 
§ 67,443] 121 N. Y. S. (2d) 37, where the 
“fair trade’ agreement under consideration 
contained, as does the agreement in the 
instant case, an exception in favor of sales 
to employees, which exception is not men- 
tioned in either the New York or the Ar- 
kansas statute. It should be noted in this 
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connection that the defendant has the same 
right to sell at less than prescribed prices 
under certain conditions and to certain 
classes of customers as have Butler’s Esso 
Service, Crow-Burlingame, or any other 
dealer or distributor. 


[Federal Constitution Not Violated by 
Fair Trade Act] 


With respect to the defendant’s conten- 
tion that the Arkansas statute is violative 
of the due process clause of the 14th 
Amendment, little need be said. In the 
cases of Old Dearborn Co. v. Seagram Cor- 
poration, 299 U. S. 183, and the Pep Boys, 
Manny, Moe & Jack of Califorma, Inc. v. 
Pyrotl Sales Co., Inc., 299 U. S. 198, the 
Supreme Court held that the “fair trade” 
statutes of Illinois and California, respec- 
tively, which were in all material respects 
similar to that of Arkansas, did not, as 
applied to non-signers such as the defendant 
here, violate either the due process or the 
equal protection clause of the 14th Amend- 
ment;® and in the very recent case of 
Schwegmann Bros. Giant Super Markets v. 
Eli Lilly & Co., 5 Cir., [1953 Trape Cases 
{ 67,516] 205 F. 2d 788, cert. den., 346 U. S. 
856, it was held that the authority of Old 
Dearborn was not impaired by the holding 
of the Supreme Court in Schwegmann Bro- 
thers v. Calvert Distillers Corp., [1950-1951 
TRADE CASES J 62,823] 341 U.S. 384.° While 
of course we are not bound by the decision 
of the Court of Appeals for the Fifth Cir- 
cuit, we do not feel justified in declining 
to follow it, particularly since no contrary 
decision has been cited to us, and we have 
found none. 


[Violation of State Constitution Alleged] 


This brings us to the contention of the 
defendant that Section 6 of the Arkansas 
Statute, as applied to it, violates the pro- 
visions of the Arkansas constitution which 


8 These exceptions are as follows: (a) Sales 
made by a dealer while in good faith closing 
out his stock with the intention of discontinuing 
to handle the commodity. (b) Sales of the 
commodity after removal or total obliteration 
of the trade-mark, brand, or name and without 
reference to such trade-mark, brand, or name 
in connection with the advertisement or sale 
of the commodity. (c) Sales of altered, second- 
hand, damaged, or deteriorated commodities, 
due notice of the nature of such commodities 
being given to the public. (d) Sales made by 
any officer acting under court order. 

9That reasonable legislative price fixing is 
not violative of the 14th Amendment was recog- 
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nized by the Supreme Court in a five to four 
decision in Nebbia v. New York, 291 U.S. 502. 

10In Schwegmann Brothers v. Calvert Dis- 
tillers Corp., supra, the Supreme Court held 
that the Miller-Tydings Act, swpra, did no more 
than remove from the scope of the antitrust 
Jaws ‘‘fair trade’ agreements as applied to the 
parties signatory thereto, and did not validate 
such agreements as applied to non-signers. It 
was to reach non-signers that the McGuire Act, 
supra, was enacted. See Schwegmann Bros. 
Giant Super Markets v. Blt Lilly & Co., supra, 
205 F. 2d 788, 790, footnote 3. 
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have been mentioned, and to its further 
contention that the Arkansas statute, which 
antedated both the Miller-Tydings Act and 
the McGuire Act, was invalid when enacted, 
and that since it has never been re-enacted, 
it is still invalid, notwithstanding the passage 
of the two federal statutes just mentioned.” 
Both of these contentions raise Arkansas 
constitutional questions which have not been 
squarely decided by the Supreme Court of 
Arkansas. 


[Probable Decision of Federal Court as to 
State Constitutionality | 


If we were compelled at this time to 
decide these questions, we would probably 
be constrained to agree with the defendant 
with respect to both of them. As to the 
contention that Section 6 violates the clauses 
of the Arkansas constitution set forth in the 
defendant’s pleadings, it may be said that 
while the Supreme Court of Arkansas has 
never been called upon to determine the 
constitutional validity of this, or any other 
section of Act 92 of 1937, it has had occa- 
sion in two instances to pass upon the 
validity of other price fixing statutes under 
the Arkansas constitution, and in both cases 
it has used language which leads us to the 
almost irresistable conclusion that if and 
when it is called upon to determine the 
validity of Section 6 as applied to a non- 
signer, it will hold that said Section violates 
the clauses of the Arkansas constitution 
upon which the defendant relies. Noble v. 
Davis, 204 Ark. 156; Gipson v. Morley, 
Commissioner of Revenues, 217 Ark. 560.” 
With regard to defendant’s contention that 
the initial invalidity of the Arkansas statute 
has not been cured by the passage of the 
federal statutes above referred to, it appears 
that there are no Arkansas cases in point. 
Defendant cites, however, the case of Grayson- 
Robinson Stores v. Oneida, [1953 Trapve 
Cases { 67,442] 209 Ga. 613, 75 S. E. 2d 161, 


11That the Arkansas statute was invalid when 
passed as contravening the Sherman Antitrust 
Act seems clear from the decisions of the Su- 
preme Court in Schwegmann Bros. v. Calvert 
Distillers Corp., supra, and in Dr. Miles Medical 
Co. v. John D. Park & Sons Co., 220 U. S. 373, 
the case last cited having been decided long 
prior to the passage of the Miller-Tydings Act. 

2 Noble v. Davis involved the validity of Act 
432 of 1941 which authorized the State Board 
of Barber Examiners to fix prices to be charged 
by barbers for their services; a unanimous 
court held said Act to be invalid under the 
Arkansas constitution. It should be noted that 
the Court reached this decision with full recog- 
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which is in point and which supports said 
contention. Plaintiff, on the other hand, cites 
General Electric Co. v. Packard Bamberger & 
Co., Inc., [1954 TrapeE Cases f{ 67,643] — 
N. J. —, 102 A. 2d 18, which is likewise in 
point and which holds directly to the con- 
trary. Were we required to choose at this 
time between those two decisions, we would 
probably follow that of the Supreme Court 
of Georgia as being, to our mind, the better 
reasoned of the two, and the one which 
we think that the Supreme Court of Ar- 
kansas would probably follow, particularly 
in view of its attitude toward price fixing 
statutes as expressed in Noble v. Davis and 
Gipson v. Morley, both supra. 


[Arkansas Supreme Court Must Decide] 


It must be recognized, however, that the 
final decision of the questions now under 
consideration does not rest with us or with 
any other federal court; said questions are 
of state constitutional law, and the last 
word as to them must come from the Su- 
preme Court of Arkansas. Regardless of 
how we might decide these questions, our 
decision would be but a forecast of how, 
to our mind, the Supreme Court of Arkansas 
would decide them, which forecast could 
be immediately overturned by an authori- 
tative decision of that court. Such federal 
forecasts of state law are undesirable, par- 
ticularly in equitable actions, such as this, 
wherein the granting or withholding of 
relief rests, at least in some measure, with- 
in the discretion of the court, and wherein 
there is more flexibility in the moulding of 
remedies than is found in actions sounding 
purely in law. Ratlroad Comm. of Texas v. 
Pullman Co., 312 U. S. 496; cf. Harlow v. 
Ryland, 8 Cir., 172 F. 2d 784. It should 
be further recognized that while, in a sense, 
the Arkansas Fair Trade Act does not par- 
ticularly affect the political policy of the 
State, it has a profound effect upon its 


nition that Nebbia v. New York, supra, had 
held that reasonableness of price fixing was: 
not violative of the federal constitution. Gipson 
v. Morley upheld the validity of Act 282 of 
1949, which in effect fixed the resale price of 
intoxicating liquor; the decision was based, 
however, solely upon the fact that the com- 
modity involved was liquor, over the sale of 
which the state has somewhat plenary powers: 
the court expressly recognized the force of 
Noble v. Davis and distinguished it on the 
ground that the business of barbering was one 
of ‘‘common right’’, whereas the sale of whisky 
was a mere privilege. 
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economic policy, and the impact upon Ar- 
kansas business of a holding by this Court 
that Section 6 of said Act is unconstitu- 
tional might be a serious one and could 
affect not only Arkansas business men but 
also manufacturers and merchants all over 
the United States who market in Arkansas 
products eligible for protection under said 
Act. In this connection we recall a state- 
ment made by counsel for the plaintiff that 
he was of the opinion that there were at 
that time probably $50,000,000 worth of 
“fair traded” commodities in this state. 


[Harmony Between State and Federal 
Courts Required | 


Under such circumstances we believe that 
the course of procedure prescribed by the 
Supreme Court in Railroad Commission of 
Texas uv. Pullman Co., supra, should be fol- 
lowed here. That was a suit for an injunc- 
tion to restrain the enforcement of an order 
of the Railroad Commission of the State 
of Texas which the plaintiffs contended was 
violative of the Constitution of the United 
States; preliminary to the constitutional 
issue was the question of whether or not 
the Commission, as a matter of state law, 
had the power to issue the order, and on 
this question the courts of Texas had not 
passed. The three judge district court de- 
cided that the order was not authorized 
by the Texas statutes and enjoined its en- 
forcement; the Railroad Commission ap- 
pealed directly to the Supreme Court, and 
the latter court reversed and remanded the 
case to the district court to be retained 
“pending a determination of proceedings, to 
be brought with reasonable promptness in 
the state court . . .’ The Court said: 


Sets The lower court did deny that 
the Texas statutes sustained the Com- 
mission’s assertion of power. And this 
represents the view of an able and ex- 
perienced circuit judge of the circuit 
which includes Texas and of two capable 
district judges trained in Texas law. Had 
we or they no choice in the matter but 
to decide what is the law of the state, 
we should hesitate long before rejecting 
their forecast of Texas law. But no 
matter how seasoned the judgment of the 
district court may be, it cannot escape 
being a forecast rather than a determina- 
tion. The last word on the meaning of 
Article 6445 of the Texas Civil Statutes, 
and_therefore the last word on the statu- 
tory authority of the Railroad Commis- 
sion in this case, belongs neither to us 
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nor to the district court but to the su- 
preme court of Texas. In this situation 
a federal court of equity is asked to de- 
cide an issue by making a tenative answer 
which may be displaced tomorrow by a 
state adjudication . The reign of law 
is hardly promoted if an unnecessary rul- 
ing of a federal court is thus supplanted 
by a controlling decision of a state court. 
The resources of equity are equal to an 
adjustment that will avoid the waste of a 
tentative decision as well as the friction 
of a premature constitutional adjudication. 


“An appeal to the chancellor, . . . is 
an appeal to the ‘exercise of the sound 
discretion, which guides the determina- 
tion of courts of equity’. Beal v. Missoun 
Pacific RR Co., ante, (312 U. S.) p. 45. 
The history of equity jurisdiction is the 
history of regard for public consequences 
in employing the extraordinary remedy 
of the injunction. There have been as 
many and as variegated applications of 
this supple principle as the situations that 
have brought it into play. Beasley vw. 
Texas & Pacific Ry. Co. 191 U. S. 492; 
Harrisonville v. Dickey Clay Co., 289 U.S. 
334; United States v. Dern, 289 U. S. 352. 
Few public interests have a higher claim 
upon the discretion of a federal chancellor 
than the avoidance of a needless friction 
with state policies, whether the policy 
relates to the enforcement of the criminal 
law, Fenner v. Boykin, 271 U. S._ 240; 
Spielman Motor Co. v. Dodge, 295 UV. S. 
89: or the administration of a specialized 
scheme for liquidating embarrassed busi- 
ness enterprises, Pennsylvania v. Williams, 
294 U. S. 176; or the final authority of 
a state court to interpret doubtful regu- 
latory laws of the state, Gilchrist v. Inter- 
borough, 279 U.S. 159; cf. Hawks v, 
Hamill, 288 U. S. 52, 61. These cases 
reflect a doctrine of abstention appro- 
priate to our federal system whereby the 
federal courts, ‘exercising a wise discre- 
tion’ restrain their authority because of 
‘scrupulous regard for the rightful inde- 
pendence of the state governments’ and 
for the smooth working of the federal 
judiciary This use of equitable 
powers is a contribution of the courts in 
furthering the harmonious relation be- 
tween state and federal authority without 
the need of rigorous congressional restric- 
tion of those powers PA SURAUS Sy 
at 499-501) 


It is earnestly contended on behalf of the 
plaintiff that this is not a proper case for 
the application of the rule announced in 
the Pullman Company decision, and in this 
connection counsel cites and principally 
relies upon Meredith v. City of Winterhaven, 
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320 U. S. 228; Cohen v,. Beneficial Loan Co., 
337 U. S. 541, and Food Fair Stores, Inc. v. 
Food Fair, Inc., 1 Cir. 177 F. 2d 177. It is 
further argued that said rule is only appli- 
cable where a plaintiff attacks a state stat- 
ute as unconstitutional in a federal court, 
and does not apply where, as here, the 
constitutional question is raised by a de- 
fendant; and it is still further contended 
that to remit the parties to the state court 
will either deprive the plaintiff of the benefit 
of our decision with respect to the factual 
issues in the case or will result in piece- 
meal litigation. We cannot agree with any 
of these contentions. 


[Cases Cited by Plaintiff | 


We do not stop now to analyze in detail 
the cases cited by the plaintiff which are 
mentioned above. The Winterhaven case 
does hold, as the plaintiff states, that the 
procedure prescribed in the Pullman case is 
not to be followed in every case in federal 
court which involves a question of state law, 
or simply because the question may be diffi- 
cult, but should be limited to exceptional 
cases. We think that the instant case is 
exceptional, however, by reason of the effect 
which a decision that Section 6 violates the 
Arkansas constitution would have upon 
business in the State of Arkansas, an effect 
which has already been mentioned. In 
this connection we might point out that we 
do not believe that the list of circumstances 
under which a federal court will withhold 
its decision pending adjudication in the 
state courts which was set out in the Pull- 
man case was intended as being exclusive; 
on the contrary, it will be recalled that the 
court referred to the principle as being a 
supple one which has had “as many and 
as variegated applications as the 
situations that have brought it into play”. 
Moreover, in the Winterhaven case the court 
was not called upon to declare a state stat- 
ute unconstitutional, but merely to pass 
upon the validity of an action taken by a 
city council with respect to a local bond 
issue, a matter which was of primary con- 
cern only to the parties before the court; 
that case did not have the wide public 
interest or significance that is possessed 
by the instant case. 


In Cohen v. Beneficial Loan Co., supra, 
the federal court did uphold a state statute 
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as against the contention that it was vio- 
lative of the state constitution, but appar- 
ently no question was raised by any one at 
any stage of the proceedings as to whether 
or not such question should be first litigated 
in the state courts; it may also be observed 
that ordinarily no friction within our fed- 
eral system arises when a federal court 
upholds a state statute; the situation which 
the court was anxious to avoid in the Pull- 
man case arises where a federal court 
strikes down a state statute, and, as indi- 
cated, we are of the strong opinion that 
if called upon to decide these constitutional 
questions, we would hold Section 6 invalid. 
Food Fair Stores, Inc. v. Food Fair, Inc., 
supra, did not involve a constitutional ques- 
tion at all, but solely a question of the 
proper construction of a Massachusetts stat- 
ute in a case which does not appear to have 
been of interest to any but the immediate 
parties. 

As to the contention that the principle 
under consideration is only applicable where 
the question of state constitutionality of a 
statute is raised by a plaintiff, we fail to 
see wherein it is material which side makes 
the constitutional challenge. In the instant 
case the constitutional questions, which 
have been implicit in the case from the 
moment that it was filed, have been ex- 
pressly raised and in view of our findings 
must be decided somewhere before the liti- 
gation can be disposed of. We do not feel 
that we should decide them without at least 
affording an opportunity for them to be 
passed upon authoritatively by the state 
courts. 

[Jurisdiction Retained] 


The remaining contentions of the plaintiff 
require little comment; we do not feel that 
by remitting plaintiff to the state court we 
are ousting ourselves of jurisdiction with 
respect to any questions which we should 
at this time decide. As is apparent from 
what has been said, we have already de- 
cided all of the factual and legal issues in 
the case with the exception of the state con- 
stitutional questions, and we are filing con- 
temporaneously with this menforandum find- 
ings of fact and conclusions of law covering 
all issues except those last mentioned. The 
only questions which we contemplate being 
litigated in the state courts are the constitu- 
tional questions.“ Nor do we think that it 


4The Arkansas courts of course have juris- 
diction to afford injunctive relief; and they now 
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will be burdensome upon or expensive to 
the parties to litigate those questions in the 
state court since they are purely legal in 
nature, all of the factual elements in the 
case having been disposed of. 

Findings of fact and conclusions of law 
covering the issues which we have decided 
are today being filed, together with an order 
retaining this case on the docket without 
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final disposition and allowing the plaintiff 
20 days, which we consider to be a reason- 
able time, to commence appropriate action 
in the state courts looking to a determina- 
tion therein of the state constitutional ques- 
ions here involved, the plaintiff to report 
to the court at or before the expiration of 
said 20-day period the action, if any, which 
it has taken in this connection. 


[67,712] Standard Distributors, Inc., and Leroy S. Bimstein, individually and as an 
officer of Standard Distributors, Inc. v. Federal Trade Commission. 


In the United States Court of Appeais for the Second Circuit. 
Decided March 23, 1954. Docket No. 22458. 


On petition for rehearing. 


October Term, 1953. 


Federal Trade Commission Act 


Rehearing Denied—Application to FTC for Amendment of Order to Conform with 
Black Case.—Petition for rehearing of an action based upon an order prohibiting represen- 
tations that an encyclopedia can be obtained by any means other than payment of the full 
purchase price, and that the encyclopedia is new was denied. However, this corporation 
engaged in the sale of encyclopedias may, if so advised, apply to the Federal Trade Com- 
mission for the amendment of its order, notwithstanding the Court’s affrmance of it, to 
bring it into conformity with the new policy of the Commission as to use of the word 
“free,” which was announced in In re Walter J. Black v. Federal Trade Commission, FTC 


Dkt. 5580. 


See Unfair Practices, Vol. 2, J 5095.42; Federal Trade Commission Enforcement and 


Procedure, Vol. 2, 8611.55, 8621.450. 


For petitioners: 
H. Smith, of counsel. 


Henry Ward Beer; C. Hilding Anderson, Stephen C. Roche, Vine 


Petition for rehearing denied in FTC Dkt. 5580. 
For a prior decision of the Circuit Court of Appeals for the Second Circuit, see 1954 


Trade Cases {| 67,689. 


Before Cuasr, Chief Judge, L. Hanp and Mepina, Circuit Judges. 


[Petition for Rehearing Denied] 


Per Curram: [Jn full text]: The petition 
for rehearing is denied. The petitioners 
may, if so advised, apply to the Federal 
Trade Commission for the amendment of 


its order, notwithstanding our affirmance 
of it, to bring it into conformity with the 
general policy of the Commission announced 
in In re Walter J. Black v. Federal Trade 
Commission, decided on September 18, 1953. 


[7 67,713] American Tack Co., Inc., and Michael Markman, Edward H. Weinberg, 


Molly Markman and James L. Weinberg, 


individually and as officers and directors of 


American Tack Co., Inc.; Markwin Industries, Inc., and Harold M. Weinberg, Michael 
Markman, Anna Weinberg and Molly Markman, individually, and as officers and directors 
of Markwin Industries, Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. 


No. 177—October 


Term, 1953. Decided March 24, 1954. Docket No. 22884. 


Petition for review of an order of the Federal Trade Commission. 
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Federal Trade Commission Act 


Misrepresentation—Order Requiring Disclosure of Origin of Product Upheld by 
Courts.—A Federal Trade Commission cease and desist order requiring disclosure of the 
foreign origin of thumbtacks was afhirmed and enforcement granted. Such a requirement 
was of the usual nature consistently upheld by the courts. 


See Unfair Practices, Vol. 2, § 5091.805, 5105.42; Federal Trade Commission Enforce- 


ment and Procedure, Vol. 2, § 8611.91. 


For petitioners: Maurice Gellar, New York City (Rosenbaum & Gellar, New York 


City, on the brief). 


For respondent: Alan B. Hobbes, Special Attorney, Federal Trade Commission (Earl 
W. Kintner, General Counsel, and Robert B. Dawkins, Assistant General Counsel, Federal 


Trade Commission, on the brief). 


Affirming and enforcing Federal Trade Commission cease and desist order in 


Dkt. 5758. 


Before Crarx, Meprna, and Harran, Circuit Judges. 


[Order Requiring Disclosure as to 
Product Origin Affirmed] 


Per Curtam: [In full text]: The cease 
and desist order which requires the dis- 
closure of the country of origin (Germany) 
not only as to the products complained of, 
“Solid Head Nickel Plated Thumbtacks,”’ 
but also as to “other similar products,” is 


Chocolate. Corp. vu: FTC, 3. Cir, 121 -F. 2d 
968, 971-972; Haskelite Mfg. Corp. v. FTC, 
7 Cir., 127 F. 2d 765, 766; P. Lorillard Co. 
v. FTC [1950-1951 Trape Cases 62,747], 
4 Cit., 186. Fo 2d°S2)58-59- CAP veh EG. 
5 Cir., 124 F. 2d 104, 106; Eugene Dietegen 
Co. v. FTC [1944-1945 Trape Cases { 57,216], 
7 Cir., 142 F. 2d 321, 329, certiorari denied 
23 URIS H750) 


of usual nature, consistently upheld by the 
courts. Consumer Sales Corp. v. FTC [1952 
TravE CAsEs {[ 67,316], 2 Cir., 198 F. 2d 404, 
408, certiorari denied 344 U. S. 912; Hershey 


[Order A ffirmed—Enforcement Granted] 


Order affirmed and enforcement granted. 


[1 67,714] United States v. General Electric Co., International General Electric Co., 
Westinghouse Electric Corp. (sued as Westinghouse Electric & Manufacturing Co.), 
Consolidated Electric Lamp Co., Claude Neon Lights, Inc., RLM Standards Institute, 
Fleur-O-Lier Manufacturers, N. V. Philips’ Gloeilampenfabrieken, Electrical Testing Labo- 
ratories, Inc., and Etablissements Claude-Paz et Silva, De Société Anonyme Pour les 
Applications de Electricite et des Gaz Rares. 


In the United States District Court for the District of New Jersey. Civil Action 
No. 2590. Filed March 26, 1954. 


Case No. 747 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Termination of Agreements and Patent Licenses—A manufacturer 
of fluorescent lamps consented to the entry of a decree terminating certain agreements 
and patent licenses and enjoining the observance, renewal or adherence to any such agree- 
ment or license. However, the decree did not prevent the manufacturer from using on a 
non-exclusive and unrestricted basis any patent under which it had been licensed, or from 
issuing sub-licenses or immunities under any such patent. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8421. 


Consent Decree—Reciprocal Patent Licensing.—Under the terms of a consent decree, 
a manufacturer of fluorescent lamps was required to grant to any applicant a non-exclusive, 
royalty-free license to make, use, and sell lamps, parts, or lamp machinery under the 
patents owned or controlled by the manufacturer. A license was also required to be 
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granted to any United States applicant who contracted with a foreign manufacturer for 
the construction of lamp machinery to be used in the United States. However, the 


manufacturer was not required to grant licenses unless the applicant agreed to grant the 
manufacturer similar rights. 


See Department of Justice Enforcement and Procedure, Vol. 2, {{ 8301.30. 


Consent Decree—Practices Enjoined—Restrictive Conditions in Licenses.—A manu- 
facturer of fluorescent lamps was enjoined by a consent decree from including restrictions 
in licenses required to be granted, except that a license or sublicense was permitted to 
contain provisions that (1) the license was uot transferable, and (2) that a license under 
a patent on lamp machinery did not grant a license under lamp or lamp part patents. 
Certain other provisions as the Court approved might also be included if application for 
approval was made after reasonable notice to the Attorney General. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8301.30. 


Consent Decree—Patent Licensing—Immunity from Suit—A manufacturer of fluo- 
rescent lamps consented to the entry of a decree requiring it to grant to licensees, if 
possible, an unrestricted, unconditional, and non-exclusive grant of immunity from suit 
with respect to lamps or lamp parts made or sold in the United States under a patent or 
patent application licensed pursuant to the terms of the decree, under any foreign patents 
and foreign patent applications licensed to such person. However, no immunity was 
required to be granted unless the manufacturer received a like grant of immunity from 
the licensee as to its own patents. If a licensee elects to have lamp machinery manu- 
factured for it by a foreign manufacturer, the defendant manufacturer is required, if 
possible, to grant immunity from suit under corresponding foreign patents and patent 
applications held by it to the foreign manufacturer for said licensee for use in the United 
States. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.30. 


Consent Decree—Practices Enjoined—Disposal of Patents—Option to Repurchase— 
Patent Infringement Suits——A manufacturer of fluorescent lamps was enjoined by a con- 
sent decree from (1) disposing of domestic or foreign patents or rights thereunder, under 
which licenses or immunities were required to be granted, which deprived it of the 
authority to issue required licenses or immunities, unless the purchaser or assignee agreed 
to observe the provisions of the consent decree; (2) conditioning the sale or lease of 
lamp machinery upon the grant by the purchaser or lessee of a right or option to repur- 
chase or reacquire the lamp machinery upon the termination of a license under any patent 
or patent application owned or controlled by it at the date of the entry of the decree; 
and (3) instituting or threatening to institute certain patent infringement proceedings 
except by way of counterclaim. 

See Combinations and Conspiracies, Vol. 1, § 2013.225, 2013.450; Department of Justice 
Enforcement and Procedure, Vol. 2, 8301.30. 


Consent Decree—Competitive Bidding—Trade-Marks.—A manufacturer of fluorescent 
lamps consented to the entry of a decree enjoining it, in connection with competitive 
bidding, from initiating, preparing or participating in any plan or agreement regarding 
the terms of specifications of the invitation for bids to be issued with the intent to influence 
any purchaser of lamps to (1) disqualify or discourage any other manufacturer from 
submitting bids, (2) limit the invitations to bid to the defendant manufacturer, (3) provide 
for the issuance of invitations or of notice in connection therewith specifying the defendant 
manufacturer’s lamps by name, brand or their equal, (4) discriminate in the issuance of 
invitations to bid against any other manufacturer, or (5) reject all bids submitted and 
readvertise for new bids. The manufacturer was also enjoined from using a certain United 
States trade-mark in connection with more than one per cent of its lamp sales during 
any one calendar year. The manufacturer, in addition, was restrained for a period of 
three years from the date of the decree from (1) authorizing any other person in the 
United States to use in connection with lamps not manufactured by the defendant any 
United States trade-mark owned or controlled and used by the defendant in the United 
States in connection with lamps, except with respect to lamps sold to the defendant, and 
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(2) using in connection with lamps manufactured by or for the defendant manufacturer 
and sold in the United States, any United States trade-mark known by it to be owned or 
controlled and used by any other person in connection with lamps manufactured by or 
for such person and sold in the United States, except where the sale was made by the 
defendant manufacturer to the trade-mark owner. 


See Combinations and Conspiracies, Vol. 1, f 2011.065, 2013.900; Department of Justice 
Enforcement and Procedure, Vol. 2, { 8301.30. 


Consent Decree—Conspiracy—Allocation of Markets—Price Fixing—-Sales Plans— 
Limitation of Quantity and Quality of Fluorescent Lamps—Exchange of Price and Sales 
Terms Information.—Under the terms of a consent decree, a manufacturer of fluorescent 
lamps was enjoined from combining and conspiring with any other person engaged in the 
manufacture of lamps, lamp parts or lamp machinery to (1) allocate markets or territories, 
(2) fix prices or sales terms for the sale of lamps, parts or machinery to be sold to or by 
a third person, (3) sell or distribute lamps or parts pursuant to any sales or distribution 
plan, program or method, (4) reduce or limit the kinds, quantities, sizes, styles or qualities 
of lamps, parts or machinery which may be manufactured by any person, and (5) exchange 
price lists or other information not generally available to the trade, except in connection 
with a purchase or sale from or to such other person. 


See Combinations and Conspiracies, Vol. 1, J 2005.760, 2011.218. 


Consent Decree—Practices Enjoined—Conspiracy—Restrictive Sales Conditions— 
Imports and Exports.—A manufacturer of fluorescent lamps consented to the entry of a 
decree restraining it from combining or conspiring with any other person to (1) sell lamps, 
lamp parts or lamp machinery on the condition that the purchaser would not resell the 
articles or that he would resell them only in the United States, and (2) reduce, restrict 
or prevent imports into, or exports from, the United States of lamps, lamp parts or lamp 
machinery. 


See Combinations and Conspiracies, Vol. 1, § 2005.718. 


Consent Decree—Practices Enjoined—Foreign Investments——A manufacturer of fluo- 
rescent lamps consented to the entry of a decree enjoining it, as long as it holds stock or 
other financial interest in any foreign company, from (1) receiving from the foreign 
company any assignment, license, right to sublicense or grant of immunity under a patent, 
and from entering certain agreements relating to technical information with the under- 
standing that other domestic manufacturers would be denied access thereto, (2) from 
using its financial interest or membership on the board of directors to influence a foreign 
company to deprive other manufacturers of access to any patent owned or controlled by 
the foreign company, or to certain technical information, and (3) from using its financial 
interest or Board representation to prevent the foreign company from competing in the 
United States in the field of lamps, lamp parts, or lamp machinery. 


See Combinations and Conspiracies, Vol. 1, J 2005.055. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Marcus A. Holla- 
baugh, Harry N. Burgess, Vincent Gorman, Martin F. Smith, and Matthew Miller. 


For the defendants: Katzenbach, Gildea & Rudner, by George Gildea; Simpson, 
Thacher & Bartlett, by Albert C. Bickford (Alexander C. Neave, of counsel) (for the 
General Electric Co. and International General Electric Co., a Division of General Elec- 
EGICL CON): 


For a prior decision of the U. S. District Court, District of New Jersey, see 1946-1947 
Trade Cases f[ 57,448. 


Final Judgment as to General Electric tric Company, and International General 
Company Electric Company, Incorporated, having filed 

Forman, Chief District Judge [In full text]: their answers to such complaint, denying 
Plaintiff, United States of America, hav- the substantive allegations thereof and deny- 
ing filed its complaint herein on December ing any violation of law; the defendant 
9, 1942, and the defendants General Elec- International General Electric Company, 
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Incorporated, having thereafter been merged 
on July 31, 1952 with the defendant General 
Electric Company, and the plaintiff and the 
said defendants by their attorneys having 
consented to the entry of this Final Judg- 
ment herein before the taking of any evi- 
dence and without any finding or adjudication 
of fact or law; 

Now therefore, upon such consents and 
without admission or adjudication as to any 
issue of fact or law, it is 

Ordered, adjudged and decreed as follows: 


Section I 
Jurisdiction 

This Court has jurisdiction of the subject 
matter of this cause of action and each of 
the parties signatory hereto, and the com- 
plaint states a cause of action against the 
defendants signatory hereto, and each of 
them, under Sections 1 and 2 of the Sher- 
man Act. 

Section II 
Definitions 

As used in this Final Judgment: 

(A) The term “lamp” or “fluorescent 
lamp” means an electric discharge lamp for 
visual lighting purposes, the principal 
amount of the visible light of which is 
produced by the conversion into visible 
light of electro magnetic radiations having 
wave lengths shorter than the length of the 
shortest wave in the visible spectrum, 
through the medium of materials possess- 
ing properties of fluorescing which are 
coated on the walls of the lamp envelope. 

(B) “Lamp parts” means any part, ma- 
terial or element to be used in, and consti- 
tuting an integral part of, a fluorescent lamp 
(such as, but not limited to, glass envelopes, 
tubing and cane, bases, wire, powders and 
gases, but not including auxiliary equip- 
ment not an integral part of a fluorescent 
lamp, such as, but not limited to, ballasts, 
starters, holders, fixtures or circuits). 

(C) “Lamp machinery” means any ma- 
chinery used in the manufacture or as- 
sembly of fluorescent lamps or lamp parts. 

(D) “Patent” (or “patents’”) means any 
United States Letters Patent, and any di- 
visions, continuations, reissues and exten- 
sions of such patents, relating, but only in 
so far as they relate, to fluorescent lamps, 
lamp parts or lamp machinery. 

(E) “Patent application’ (or “natent 
applications”) means any patent issuing on 
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any application for a United States Letters 
Patent pending on the date of entry of this 
Final Judgment and relating, but only in 
so far as they relate, to fluorescent lamps, 
lamp parts or lamp machinery, and any 
divisions, continuations, reissues and exten- 
sions of such patents. 


(F) “United States” means the United 
States of America its territories and pos- 
sessions. 


(G) “Subsidiary” means a corporation 
more than 50% of whose stock entitled to 
vote upon election of directors (other than 
preferred stock entitled to vote upon the 
failure of the corporation to pay certain 
dividends) is directly or indirectly owned 
by General Electric. 


(H) “Person” means. an individual, part- 
nership, firm, association or corporation. 
For the purpose of this definition, and, as 
used in this Final Judgment, General Elec- 
tric and its subsidaries shall be considered 
to be one person. 


(I) “General Electric’ means defendant 
General Electric Company, a New York 
corporation, with its principal places of 
business in New York, N. Y. and Sche- 
nectady, N. Y., and International General 
Electric Company, Incorporated, formerly a 
New York corporation with its principal 
place of business in New York, N. Y., and 
which was merged with General Electric 
on July 31, 1952. 

(J) The term “lamp agency agreement” 
means an agreement whereby General Elec- 
tric appoints another person its lamp agent to 
distribute lamps owned by General Electric. 


Section III 
Applicability of Judgment 

The provisions of this Final Judgment 
applicable to defendant General Electric 
shall apply to such defendant, and to each 
of its subsidiaries, officers, directors, em- 
ployees, successors and assigns, and to all 
other persons acting under, through or for 
such defendant and shall apply to operations 
and activities outside the United States in- 
sofar as affecting the foreign or domestic 
commerce of the United States. 


Section IV 


Injunction Against Performance 
of Agreements 


(A) Each of the contracts, agreements or 
patent licenses referred to in Exhibit A 
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hereto annexed [not reproduced] is hereby 
ordered terminated, and General Electric 
is enjoined and restrained from observing, 
performing, renewing or adhering to any 
such contract, agreement or patent license. 

(B) Nothing contained in this Section IV 
shall be deemed (1) to terminate the rights 
of General Electric to use on a non-exclusive 
and unrestricted basis, any patent or foreign 
patent under which it has heretofore been 
licensed, or (2) to terminate its power, if 


any, to issue sub-licenses or immunities 
under any such patent or foreign patent. 
Section V 
Patents 


(A) (1) General Electric is ordered and 
directed to grant, to the extent that it has 
the power to do so, to any applicant making 
written request therefor in connection with 
the manufacture by the applicant in the 
United States of lamps, lamp parts or lamp 
machinery, a non-exclusive, royalty-free li- 
cense, and for their full unexpired terms, to 
make, have made, use and vend lamps, lamp 
parts or lamp machinery under any, some 
or all of the patents and patent applications 
owned or controlled by General Electric, 
or under which General Electric has a right 
to grant licenses or sub-licenses, at the date 
of entry of this Final Judgment, a list of 
which patents and patent applications shall 
be filed by General Electric in this Court 
within ninety days after the entry of this 
Final Judgment with a copy thereof con- 
currently to the Attorney General. A li- 
cense shall also be granted to a United 
States applicant who contracts with a for- 
eign manufacturer for construction for such 
applicant of lamp machinery to be used in 
the United States. 


(2) The provisions of this Section, how- 
ever, shall not require General Electric to 
grant a license under any patent or patent 
application to any applicant unless said 
applicant agrees upon request to grant to 
General Electric, royalty-free and for the 
full unexpired term of each license patent, 
a non-exclusive license to make, have made, 
use and vend lamps, lamp parts or lamp 
machinery under any, some or all (as Gen- 
eral Electric may request), of the patent 
applications owned or controlled by said 
applicant at the date ot the entry of this 
Final Judgment, and under which said 
applicant has the right to grant licenses or 
sub-licenses at the date of the license; nor 
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shall the provisions of this section require 
General Electric to grant a license under 
any patent or patent application to Westing- 
house Electric Corporation unless Westing- 
house Electric Corporation agrees upon 
request to grant to General Electric, roy- 
alty-free and for the full unexpired term of 
each licensed patent, a non-exclusive license 
to make, have made, use and vend lamps, 
lamp parts or lamp machinery under any, 
some or all (as General Electric may re- 
quest), of the patents and patent applications 
owned or controlled by said Westinghouse 
Electric Corporation at the date of entry 
of this Final Judgment and under which 
said Westinghouse Electric Corporation has 
the right to grant licenses or sub-licenses 
at the date of the license. 

(B) (1) General Electric is enjoined and 
restrained from including any restriction or 
condition whatsoever in any license or sub- 
license granted by it pursuant to this Sec- 
tion, except that each such license or sub- 
license may contain any, some or all of the 
following provisions: (a) that the license 
shall not be transferable; (b) a license under 
any patent or patents on lamp machinery 
may also contain a provision that such 
license does not grant to such licensee or 
his vendee any license or implied license 
under any patent on lamps or lamp parts, 
and that a notice to that effect shall be 
afhxed by such licensee to each machine 
sold under such license; and (c) such other 
terms and provisions as this Court shall 
approve if application for such approval is 
made after reasonable notice to the Attor- 
ney General. 


(2) Upon the written request of any per- 
son licensed pursuant to the provisions of 
this Section, General Electric shall grant to 
such person to the extent it has the power 
to do so, an unrestricted unconditional and 
non-exclusive grant of immunity from suit 
by it, with respect to any lamps or lamp 
parts made in the United States, or sold, 
under a patent or patent application licensed 
pursuant to the terms of this Final Judg- 
ment, under any foreign patents and foreign 
patent applications corresponding to the 
patent or patent applications licensed to 
such person; provided, however, that Gen- 
eral Electric shall not be required to grant 
any such immunity to any licensee under 
its patents or patent applications, unless 
such licensee, upon request, shall agree to 
give General Electric a reciprocal grant of 
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immunity under such licensee’s foreign pat- 
ents and foreign patent applications, if any, 
corresponding to its Inited States patents 
or patent applications, if any, under which 
General Electric is licensed by it. 


(3) If a licensee licensed pursuant to 
this Section elects to have lamp machinery 
manufactured for it by a foreign manufac- 
turer, General Electric shall, to the extent 
it has the power to do so, grant immunity 
from suit under corresponding foreign pat- 
ents and foreign patent applications held by 
it to the foreign manufacturer on machinery 
manufactured for said licensee for use in 
the United States. 


(C) General Electric is hereby enjoined 
and restrained from: 


(1) Making any disposition of patents, 
patent applications, or foreign patents, or 
foreign patent applications or rights thereunder, 
under which licenses or immunities are required 
to be granted by this Section, which deprives it 
of the power or authority to issue such licenses 
or grants of immunity, unless General Electric 
sells, transfers or assigns said patents, patent 
applications or rights, and requires, as a 
condition of such sale, transfer or assign- 
ment, that the purchaser, transferee or as- 
signee thereof shall observe the provisions 
of this Section with respect to the patents, 
patent applications or rights so acquired, 
and the purchaser, transferee or assignee 
shall file with this Court, prior to the con- 
summation of said transaction, an under- 
taking to be bound by the provisions of 
this Section with respect to the patents, 
patent applications or rights so acquired; 


(2) Conditioning the sale or lease of lamp 
machinery upon the grant by the purchaser 
or lessee thereof to it of a right or option 
to repurchase or reacquire the same on the 
termination of a license under any patent or 
patent applications owned or controlled by 
it at the date of the entry of this Final 
Judgment; 

(3) Instituting or threatening to institute 
any action, suit or proceeding under Section 
281, et seq., of Title 35, United States Code 
(1953), against any person for any act of 
infringement of any patent owned or con- 
trolled by General Electric at the date of 
entry of this Final Judgment alleged to 
have occurred prior to the date of entry of 
this Final Judgment, except by way of 
counterclaim in any action brought by any 
person against General Electric. 
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Section VI 
Competitive Bidding and Trademarks 


General Electric, in connection with any 
transaction involving public bodies or other 
purchasers upon a competitive bidding basis, 
is hereby enjoined and restrained from: 


(A) Initiating, preparing or participating 
in, in any manner, any agreement, under- 
standing, plan or program, regarding the 
terms or specifications of the invitation for 
bids to be issued by any such public body 
or other purchaser with the intent to in- 
fluence or induce any purchaser of lamps 
to (1) disqualify or discourage any other 
lamp manufacturer from submitting a bid, 
(2) limit the issuance of invitations to bid 
for such contracts to General Electric, (3) 
provide for the issuance of invitations or of 
notice in connection therewith specifying 
General Electric lamps by name, brand or 
their equal, (4) discriminate in the issuance 
of any such invitations or notices against 
any other manufacturer of lamps or (5) 
reject all bids submitted for such contracts 
and readvertise for new bids for such con- 
tracts. 


(B) General Electric is enjoined and re- 
strained from making any use of the United 
States trade-mark “Mazda” in connection 
with more than 1% of its sales of lamps in 
any calendar year. 


(C) General Electric is enjoined and re- 
strained for a period of three years from 
the date of this Final Judgment from: 


(1) Directly or indirectly authorizing any 
other person in the United States, to use in 
any manner, in connection with lamps not 
manufactured by or for General Electric, 
any United States trademark owned of 
controlled and used by General Electric 
in the United States in connection with 
lamps, except with respect to lamps sold 
by such person to General Electric; 


(2) Using, in any manner, in connection 
with lamps manufactured by or for Gen- 
eral Electric and sold in the United States, 
any United States trademark known by it 
to be owned or controlled and used by any 
other person in connection with lamps man- 
ufactured by or for such other person and 
sold in the United States, except where 
such sale is made by General Electric to 
such trademark owner. 
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Section VII 
General Injunctions 


(A) General Electric is enjoined and re- 
strained from combining and conspiring, 
and from entering into, adhering to, re- 
newing, maintaining or furthering, directly 
or indirectly, or claiming any rights under, 
any contract, agreement or understanding, 
with any other person engaged in the manu- 


facture of lamps, lamp parts or lamp 
machinery to: 
(1) Allocate or divide fields, markets, 


customers, or territories for the manufac- 
ture, sale or distribution of lamps, lamp 
parts or lamp machinery; 

(2) Fix, determine, maintain, or adhere 
to prices, differentials, discounts, or other 
terms or conditions for the sale of lamps, 
lamp parts or lamp machinery to be sold to 
or by third persons; 

(3) Sell or distribute lamps or lamp parts 
pursuant to any sales or distribution plan, 
program or method; 

(4) Reduce, restrict or limit, in any man- 
ner, the kinds, quantities, sizes, styles or 
qualities of lamps, lamp parts or lamp 
machinery which may be manufactured by 
any person; 

(5) Exchange price lists, or any other 
information not generally available to the 
trade, relating to prices, costs, discounts, 
differentials or other terms and conditions 
of sale of lamps, lamp parts or lamp ma- 
chinery, except in connection with a pur- 
chase or sale, or proposed purchase or sale, 
of lamps, lamp parts or lamp machinery 
from or to stich other person. 

(B) General Electric is enjoined and re- 
strained from combining or conspiring, and 
from entering into, adhering to, renewing, 
maintaining or furthering, directly or indi- 
rectly, or claiming any rights under, any 
contract, agreement or understanding, with 
any other person, to: 


(1) Sell, or cause to be sold, lamps, lamp 
parts or lamp machinery upon the condition 
or understanding that the purchaser thereof 
shall not resell the same, or that the pur- 
chaser thereof shall resell the same only 
in the United States; 


(2) Reduce, restrict or prevent imports 
into, or exports from, the United States 
of lamps, lamp parts or lamp machinery. 

The provisions of this subsection (B) 
shall not apply to those provisions in a 
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lamp agency agreement, (as herein de- 
fined), which pertain to the authority of the 
lamp agent to sell or otherwise dispose of 
lamps owned by General Electric. 


Section VIII 
Statutory Rights 


Nothing contained in this Final Judg- 
ment shall prevent General Electric from 
availing itself of the benefits of the Act of 
Congress of April 10, 1918, commonly 
called the Webb-Pomerene Act, or of any 
future Act of Congress, or, except as else- 
where provided in this Final Judgment, the 
Patent or Trade Mark Laws. 


Section IX 
Foreign Investments 


General Electric is enjoined and re- 
strained, so long as it holds a stock or any 
other financial interest in any foreign com- 
pany (1) from receiving from such foreign 
company any assignment, license, right to 
sublicense, or grant of immunity under a 
patent, and from entering into any agree- 
ment with such foreign company to receive 
technical information from it, relating to 
lamps, lamp parts or lamp machinery, un- 
der, pursuant to to or in connection with 
any agreement or understanding that other 
manufacturers thereof in the United States 
shall be denied access thereto, (2) from 
using its stock or other financial interest, or 
its representation on the Board of Directors 
of any foreign company to influence or to 
attempt to influence such foreign company 
to deprive such other manufacturers of 
access to any patent owned or controlled 
by such foreign company, or to any techni- 
cal information of such foreign company, 
relating to lamps, lamp parts or lamp ma- 
chinery, and (3) from using its stock or 
other financial interest, or its representa- 
tion on the Board of Directors of any for- 
eign company to prevent or to attempt to 
prevent such foreign company from enter- 
ing into competition in the United States 
in the field of lamps, lamp parts or lamp 
machinery. Within thirty (30) days of the 
entry of this Final Judgment General Elec- 
tric shall notify each foreign company in 
which it holds stock or other financial in- 
terest of the terms of this Section and shall 
request such company to deal with appli- 
cants for licenses of patents or technical 
information relating to lamps, lamp parts or 
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lamp machinery and with respect to com- 
petition in the United States precisely as if 
General Electric had no interest in such 
company. 

This Section shall apply to all companies 
in which General Electric may take a stock 
or other financial interest in the future in 
which case the notice provided for in the 
foregoing paragraph shall be given within 
thirty (30) days after such acquisition and 
shall also be construed to apply to any 
individual or other business entity as well 
as corporations, provided, however, that 
this Section shall not apply to General 
Electric’s relations with subsidiaries as de- 
fined in Section II of this Final Judgment. 


Section X 


Access of Department of Justice to Records 
and Interviews; Reports 


(A) For the purpose of securing com- 
pliance with this Final Judgment, duly 
authorized representatives of the Depart- 
ment of Justice shall, on written request of 
the Attorney General or the Assistant At- 
torney General in charge of the Antitrust 
Division, and on reasonable notice to Gen- 
eral Electric, made to it at its principal 
place of business, and subject to any legally 
recognized privilege (1) to be permitted 
reasonable access, during office hours, to 
all books, ledgers, accounts, correspond- 
ence, memoranda and other records and 
documents in the possession or under the con- 
trol of General Electric, relating to any mat- 
ters contained in this Final Judgment, and dur- 


ing the times that such representatives shall 
have such access, counsel for General Elec- 
tric may be present, and (2) subject to the 
reasonable convenience of General Electric, 
such representatives shall be permitted to 
interview its officers or employees regard- 
ing any such matters, at which interviews 
counsel for such officers or employees inter- 
viewed and counsel for General Electric 
may be present, and upon request, General 
Electric shall submit such written reports 
as may, from time, to time, be reasonably 
necessary to the enforcement of this Final 
Judgment. 


(B) Information obtained pursuant to 
the provisions of this Section shall not be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department of Justice, except in the course 
of legal proceedings to which the United 
States is a party, or as otherwise required 
by law. 


Section XI 
Retention of Jurisdiction 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modif- 
cation of any of the provisions thereof, for 
the enforcement of compliance therewith 
and for the punishment of violations thereof. 


[7 67,715] Northern California Monument Dealers’ Assn. v. Interment Assn. of 


California, et al. 


In the United States District Court for the Northern District of California, Southern 


Division. No. 32982. Dated March 18, 1954. 


Sherman Antitrust Act 


Suit for Civil Damages—Failure To Allege Injury to Plaintiff Trade Association.— 
In a treble damage suit involving the retail sale of gravestones, the defendants’ motion to 
dismiss the complaint on the ground that it failed to allege any injury to the plaintiff was 
granted. The complaint did not allege that the plaintiff trade association had ever been in 
business itself or that it had been damaged by any defendant. As a trade association, 
plaintiff did not have any right to relief or cause of action since it was not the “real party 
of interest.” Nor could the plaintiff assert a claim as assignee of its allegedly injured 
members, since the members were not identified, and no allegations were made as to the 
fact or amount of damages to any assignor. One seeking recovery under the Sherman Act 
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must plead the specific commission of an overt act which caused dainage in a clearly 
demonstrable way. 


See Private Enforcement and Procedure, Vol. 2, J 9005.05, 9005.55. 


Sherman Antitrust Act and Robinson-Patman Price Discrimination Act 


Suit for Civil Damages—Motion To Dismiss—Failure To Allege Effect on Interstate 
Commerce—Injury to Public.—The motion of defendants in a treble damage suit to dismiss 
the complaint because it failed to allege facts showing the involvement of interstate com- 
merce or any effect thereon was granted. The Sherman Act applies only to restraints of interstate 
commerce and to local restraints having a substantial and adverse effect on interstate 
commerce. The Clayton Act, as amended by the Robinson-Patman Act, applies only if the 
defendant is engaged in commerce and if the defendant commits the prohibited acts in the 
course of such commerce. The complaint did not allege that the members of the trade 
association supplied with out of state materials included any of plaintiff’s assignors or that 
interstate commerce had not ceased before the retail trade began. Further, the pleadings 
did not allege facts from which it could have been determined as a matter of law that the 
alleged conspiracy contemplated or tended to restrain interstate commerce with harmful 
effect to the public interest. 


See Combinations and Conspiracies, Vol. 1, § 2035.213; Price Discrimination, Vol. 1, 
{ 3505.100; Private Enforcement and Procedure, Vol. 2, J 9009.600, 9009.750. 


Suit for Civil Damages—Motion To Dismiss—Failure To Allege Restraint of Trade 
or Injury to Public.—In a treble damage suit, defendants’ motion to dismiss the complaint 
on the ground that it failed to allege facts showing either restraint of trade or injury to 
the public was granted. Only restraints having an effect on prices, which as a result, 
deprive purchasers of the advantages of a free, competitive market come within the pro- 
visions of the Sherman Act. A private litigant must show injury to the public interest, 
as well as injury to himself. 


See Private Enforcement and Procedure, Vol. 2, J 9009.275, 9009.475. 
For the plaintiff: Ferrari & Ferrari, San Francisco, Cal. 


For the defendants: Pillsbury, Madison & Sutro; Andrew F. Burke; Duff & Ferdon; 
Brobeck, Phleger & Harrison; and Eugene H. O’Donnell, all of San Francisco, Cal. 


Order Granting Motion to Dismiss ile 
Without Prejudice 


Micwaet J. Rocue, District Judge [Jn full 
text]: This suit for treble damages in- 
volves the retail sale of gravestones in San 
Francisco and Colma, and arises under pro- 
visions of law contained in U. S. C. Title 15, 
more particularly Section 1 of the Sherman 
Act, and Section 2 of the Clayton Act, as 
amended. 


The defendants have moved to dismiss the 


Injury to Plaintiff 


Plaintiff is a trade association. The com- 
plaint fails to allege that plaintiff has ever 
been engaged in business itself, or that 
plaintiff has ever sustained damages at the 
hands of any defendant. 


As a trade association whose members 
have allegedly been damaged by violations 
of the antitrust laws, plaintiff does not itself 
have any right to relief or cause of action, 
: ‘ since the association is not the “real party 
complaint for the following reasons: in interest”. Farmers Co-op Oil Co. v. 

(1) Failure to allege any injury to plain- Socony-Vacuum Oil Co. (1942) [1940-1943 
tiff. TRADE Cases {| 56,249], 133 Fed. (2d) 101; 

(2) Failure to allege facts showing the Alabama Independent Service Station Assn v. 


involvement of interstate commerce or any 
effect thereon. 


(3) Failure to allege facts showing either 
restraint of trade or injury to the public. 
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Shell Petroleum Corporation (1939) 28 TF. 
Supp. 386. 


The complaint attempts to assert a claim in 
plaintiff as assignee of some of its members 
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who are supposed to have been injured; 
however, these members are not identified. 
In addition, there are no allegations as to 
the amount of damages suffered by any 
assignor, nor allegations from which the fact 
of damages to any particular assignor can 
be ascertained. Stated as a basic principle, 
an assignee merely steps into the shoes of 
his assignor. His complaint must allege 
facts identifying his assignors and showing 
that the assignee would be entitled to relief. 
Louisiana Farmers’ Protective Union v. Great 
Atlantic & Pacific Tea Co. of America (1942) 
40 F. Supp. 897; also [1940-1943 Trapr CAsEs 
{ 56,239], 131 Fed. (2d) 419. 


A. plaintiff seeking recovery under the 
Sherman Act must plead the specific com- 
mission of an overt act which caused dam- 
age to him in a clearly demonstrable way. 
Hacts must be alleged from which damages 
are logically and legally inferable. Clark Oil 
Co. v. Phillips Petroleum Co. (1945) [1944- 
1945 TrapE Cases § 57,358], 148 Fed. (2d) 
580, cer. den. 326 U. S. 734; Leonard vw. 
Socony-Vacuum Oil Co. (1942) 42 F. Supp. 
369. 


2. Interstate Commerce 


Plaintiff has failed to allege facts in its 
complaint which would show that the acts 
complained of involve interstate commerce, 
or have such effect thereon as to constitute 
a violation of the Sherman or Clayton Act. 
Interference with the commerce must be 
direct and substantial and not merely inci- 
dental and remote. Spears Free Clinic and 
Hospital v. Cleere (1952) [1952 TrapE CaAsEs 
{ 67,376], 197 Fed. (2d) 125; Apex Hosiery 
Co. v. Leader [1940-1943 Trape Cases 
{ 56,039], 310 U. S. 469. 


The Sherman Act applies only to restraints 
of interstate commerce and to those local 
restraints which have a substantial and ad- 
verse effect upon interstate commerce. U. S. 
v, Starlite Drive-In (1953) [1953 TRADE CASES 
1 67,495], 204 Fed. (2d) 419; Sears, Roebuck 
and Co. v. Blade (1953) [1953 TRAapE Cases 
{ 67,475], 110 F. Supp. 96. 


The Clayton Act applies only if (a) de- 
fendant is engaged in commerce and (b) 
defendant commits the prohibited acts in the 
course of such commerce. 15 U. S. C,, 
Section 13. 

The subject of interstate commerce must 
first be examined from the standpoint of 
plaintiff's members. The complaint contains 
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no allegations that these members supplied 
with granite from out of the state include 
any of plaintiff’s assignors, or that interstate 
commerce has not ceased before the retail 
trade in monuments begins. 


Further, the regulations concerning the 
erection of monuments referred to by plain- 
tiff in the complaint are permitted by Sec- 
tions 8303-08 of the California Health & 
Safety Code. No facts are alleged showing 
that these regulations interfere with inter- 
state commerce or that they are unreason- 
able within the meaning of the antitrust 
laws. 


Secondly, the subject of interstate com- 
merce must be examined from the viewpoint 
of injury to the public. It is essential in 
this respect that the pleadings allege facts 
from which it can be determined as a mat- 
ter of law that the alleged conspiracy con- 
templated or tended to restrain interstate 
commerce with harmful effect to the public 
interest. Ruddy Brook Clothes v. British & 
Foreign Marine Ins. [1952 Trappe Cases 
7 67,244], 195 Fed. (2d) 86; Riedley v. Hud- 
son Motor Car Co. [1948-1949 TrapE Cases 
J 62,369], 82 F. Supp. 8. This the complaint 
fails to do. 


(3) Restraint of Trade; Injury 
to the Public 


The complaint fails to allege facts show- 
ing restraint of trade or injury to the public. 
It is not every restraint or effect on, or even 
interference with interstate commerce that 
comes within the Sherman Act, but only cer- 
tain kinds of effects on the market, 1. e. re- 
straints having an effect upon prices, which 
as a result deprive purchasers of the ad- 
vantages of a free, competitive market. Apex 
Hosiery Co. v. Leader, supra; Shotkin v. Gen- 
eral Electric Co. [1948-1949 TRapE CASES 
TO2-34 iil Typed (2d)i 236: hereiore, sa 
private litigant must show more than the 
fact that he has been injured, he must show 
injury to the public interest. National Used 
Car Market Report v. National Auto Dealers 
Assn, [1952 Trape Cases { 67,369] 108 F. 
Supp. 692. 


The Sherman Act does not protect busi- 
nessmen from the effects of competition. 
Balian Ice Cream Co. v. Arden Farms Co. 
(1952) [1952 Trape Cases { 67,266] 104 F. 
Supp. 796. 
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In view of the foregoing it is therefore 
Ordered that the motion to dismiss be and 
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thirty (30) days of the date of this order, 
and if he fails so to do, the action shall 


the same is sustained with leave to the plain- stand dismissed with prejudice as of that day. 


tiff to file an amended complaint within 


[{] 67,716] United States v. Cannon. 


In the United States District Court for the Northern District of Illinois, Eastern Divi- 
sion. Criminal Action No. 53 CR 207. Filed October 15, 1953. 117 F. Supp. 294. 


Federal Trade Commission Act 


Record-Keeping—False Entries—Scope of Liability—Section 10 of the Federal Trade 
Commission Act, which provides that any person who wilfully makes or causes to be made 
any false entry in any account, record, or memorandum kept by any corporation subject to 
that section is guilty of an offense against the United States, was construed to punish false 
entries in records required to be kept by the Act or by order of the Federal Trade Commis- 
sion, even though on its face the section appears to make any person making a false entry 


in records of any corporation subject to the Act guilty of a federal offense. 


See Federal Trade Commission Enforcement and Procedure, Vol. 2, J 8745. 
For the plaintiff: Otto Kerner, Jr., United States Attorney, Chicago, III. 
For the defendant: John J. Toohey, Chicago, IIl. 


Memorandum 
[Motion to Dismiss] 


Jutius J. Horrman, District Judge [In 
full text]: This is a motion to dismiss an 
indictment brought, under the Packers and 
Stockyards Act, for the entry of false 
weights. It is similar in all important re- 
spects to the case of United States v. Peter 
J. O'Rourke, 53 CR 202. Except for factual 
particulars the indictments are the same, 
and both motions to dismiss raise the same 
issues. The memorandum submitted in the 
O’Rourke case is in all respects applicable here. 


[FTC Act Construed] 


There is one point involved in both cases 
on which a further elucidation may be in 
order. The indictments were brought under 
Section 222 of the Packers and Stockyards 
Act (Un SmCwA.p See: '222)) “ThissAct 
specifically incorporates by reference Section 
50 of the Federal Trade Commission Act 
(15 U. S. C. A., Sec. 50). This Section of 
the Federal Trade Commission Act provides 
in part as follows: 


“Any person who shall wilfully make, 
or cause to be made * * * and false entry 
in any account, record or memorandum 
kept by any corporation subject to said 
section * * * shall be deemed guilty of 
an offense against the United States * * *,.” 
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Standing alone, this Section would appear 
to make any person employed in any 
capacity who made a false record of any 
kind in any records of a corporation subject 
to the Federal Trade Commission Act 
guilty of a crime against the United States. 
Although the limitation does not appear on 
the face of the Act, it is reasonable to as- 
sume that the penal provision was intended 
to punish false entries in records required 
to be kept by the Act or by order of the 
Commission. (See Umited States v. National 
Biscuit Co., 25 F. Supp. 329.) 


[Packers and Stockyards Act] 


When this provision is read into the 
Packers and Stockyards Act the doubt as 
to its scope remains. The defendant has 
argued that the provision applies only to 
records required to be kept by order of the 
Secretary of Agriculture. This appears to 
be too narrow a construction. Section 222 
of the Packers and Stockyards Act above 
cited provides as follows: 


“For the efficient execution of the provi- 
sions of this chapter * * * the provisions 
(including penalties) of Sections 46 and 
48-50 of Title 15 are made applicable to 
the jurisdiction, powers and duties of the 
Secretary in enforcing the provisions of 
this chapter * * *,” 
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It would seem, then, that the penalties 
of Section 50 for false entries apply to all 
records required to be kept by the Packers 
and Stockyards Act for the efficient execu- 
tion of its provisions. The provision is not 
extended to all records of corporations sub- 
ject to the Act, nor limited to only such 
records as may be specifically required by 
the Secretary. As is pointed out in the 
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memorandum on the O’Rourke case, Section 
221 of the Packers and Stockyards Act re- 
quires that accounts, records and memo- 
randum that fully and correctly disclose 
all transactions in posted stockyards be 
kept. The defendant is charged with making 
a false entry in such records. 


The motion to dismiss the indictment is 
denied. 


[67,717] The Lionel Corp. v. Grayson-Robinson Stores, Inc., a corporation of the 
State of California, authorized to do business in the State of New Jersey, and Grayson- 
Robinson Stores, Inc., a corporation of the State of California, authorized to do business 
in the State of New Jersey, trading as S. Klein on the Square. 


In the Supreme Court of the State of New Jersey. No. A-89, September Term 1953. 
Argued February 8, 1954. Decided April 5, 1954. 


On appeal from the Superior Court of New Jersey, Chancery Division, Essex County. 
FreunpD, Superior Court Judge. 


Federal Fair Trade (McGuire) Act and New Jersey Fair Trade Act 


Fair Trade—Constitutionality—On the basis of the decision of the United States 
Supreme Court in the Old Dearborn case, 299 U. S. 158, the New Jersey Fair Trade Act 
could not be said to violate the due process and interstate commerce clauses of the 
Federal Constitution or to violate the New Jersey Constitution as an unlawful delegation 
of legislative power. It could not be assumed that the United States Supreme Court 
would overrule the Old Dearborn decision if it were given the opportunity. Such an as- 
sumption, even if it could be made, would be unrealistic in view of the Court’s denial of 
certiorari in Schwegmann Bros. Giant Super Market v. Eli Lilly & Co., 346 U. S. 856. 


See Fair Trade, Vol. 1, J 3085.32, 3258.32. 


Fair Trade—Applicability of State Nonsigner Provision to Interstate Commerce— 
Effect of McGuire Act.—The contention of the defendant in a suit to enjoin sales below 
the fair trade price that the McGuire Act constituted an unconstitutional delegation by 
Congress of the power to fix prices and to regulate interstate commerce was rejected on 
the basis of the decision of the New Jersey Supreme Court in General Electric Co. vw. 
Packard Bamberger & Co., Inc., 1954 TrapE CAsEs { 67,643. The McGuire Act is not a 
delegation of power either to fix prices or to regulate interstate commerce, but is a 
declaration of consent by Congress that the nonsigner provisions of otherwise valid state 
fair trade laws are to operate on commodities moving in interstate commerce. The 
defendant’s contention that the New Jersey Fair Trade Act is an unlawful burden on 
interstate commerce was likewise held to be without merit. 


See Fair Trade, Vol. 1, J 3040.20, 3040.40, 3085.32, 3258.32. 


Fair Trade—Language of Statute—Statement of Stipulated Price in Contracts.—The 
contention of the defendant in a suit to enjoin sales below the fair trade price that the 
plaintiffs fair trade contracts failed to comply with the provisions of the New Jersey Fair 
Trade Act because they contained minimum rather than absolute or stipulated prices was 
without merit. As a matter of law, the contract language was unambiguous and clearly 
stated a stipulated price. 


See Fair Trade, Vol. 1, {| 3180.32. 
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Fair Trade—Applicability of Nonsigner Clause to Commodities Acquired Prior to 
Knowledge of Fair Trade Contracts—Effect of Laws of Other States on New Jersey 
Contracts——Since the New Jersey Fair Trade Act provides that sales below the fixed 
price, to be actionable, must be made wilfully and knowingly with respect to prices 
stipulated in any fair trade contract, the defense that the nonsigner clause of the Act did 
not apply to commodities acquired prior to the acquisition of knowledge of the plaintiff's 
resale price maintenance agreement was valid. However, the contention that the plaintiff's 
New Jersey contracts were void because they were part of a nationwide price fixing 
policy was rejected. Even though price fixing is illegal in some states, this policy is not 
in restraint of trade and unlawful, because the New Jersey Fair Trade Act and the 
McGuire Act cover this situation. Vertical price fixing is protected in New Jersey, and 
the fact that other states prohibit price fixing does not invalidate New Jersey fair trade 
contracts. 


See Fair Trade, Vol. 1, 3268.32, 3428.32. 


For the plaintiff-appellant: Samuel Voltaggio, Newark, N. J. 


For the defendant-respondent: Sidney A. Diamond, New York, N. Y. (Meyer E. 
Ruback, Newark, N. J., and Roosevelt, Freidin & Littauer, New York, N. Y., of counsel); 
Ruback, Albach & Weisman, attorneys, Newark, N. J. 


Affirming in part and reversing in part a decision of the Superior Court of New 
Jersey, Chancery Division, Essex County, 1953 Trade Cases {] 67,529. 


[Appeal from Summary Judgment for 
Defendant | 


Buriine, J. [In full text]: This appeal 
stems from a civil action instituted for the 
purpose of obtaining injunctive and com- 
pensatory relief under the “nonsigner” 
clause of the New Jersey Fair Trade Act, 
R. S. 56:4-3, et seg. The complaint was 
filed by The Lionel Corporation, a corpo- 
ration of the State of New York authorized 
to do business in New Jersey (hereinafter 
referred to as Lionel) in the Superior 
Court, Chancery Division. The complaint 
named as defendant Grayson-Robinson 
Stores, Inc., a corporation of the State of 
California authorized to do business in the 
State of New Jersey, and Grayson-Robin- 
son Stores, Inc., a corporation of the State 
of California, authorized to do business in 
the State of New Jersey, trading as S. 
Klein on the Square (hereinafter referred 
to as the defendant). The Superior Court, 
Chancery Division, entered summary judg- 
ment for the defendant. Lionel Corp. v. 
Grayson-Robinson Stores [1953 TRADE CASES 
J 67,529], 27 N. J. Super. 54 (Chancery Divi- 
sion, 1953). Lionel’s appeal to the Superior 
Court, Appellate Division, was certified by us 
prior to hearing there. 


Lionel manufactures and produces “toy” 
electric trains, parts, accessories and model 
railroad equipment under the brand and 
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trade names of “Lionel” and “Lionel Trains.” 
It exercises price regulation by means of 
resale price maintenance agreements, com- 
monly termed “fair trade contracts,’ and 
has entered into agreements of that char- 
acter with retailers in business in this State. 


[Sales Below Fixed Price Admitted] 


The defendant operates a nationwide chain 
of retail stores, including one in the city of 
Newark, New Jersey. The defendant, al- 
though no answer has been filed, admits 
that it did offer for sale, and sold, Lionel’s 
branded and trade-marked products at less 
than the prices stipulated in Lionel’s resale 
price maintenance agreements, and insists 
upon its present right to do so. Lionel 
contends that the defendant has sold Lionel’s 
“fair trade’ protected products at prices 
as much as 25% to 30% less than Lionel’s 
resale contract prices. This is supported 
by affidavits and is not controverted. 


Lionel’s complaint, hereinabove men- 
tioned, asserting these matters of fact and 
seeking injunctive relief and compensatory 
damages in reliance thereon, was filed and 
service was effected upon the defendant. 
The latter thereupon moved for summary 
judgment (without having filed an answer 
to the complaint, see R. R. 4:58-2, formerly 
Rule 3:56-2). The defendant’s motion for 
summary judgment asserted (a) there was 
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no genuine issue as to any material fact 
challenged and the defendant was entitled 
to summary judgment as a matter of law, 
and (b) Lionel’s complaint failed to state 
a claim upon which relief could be granted. 


The Superior Court, Chancery Division, 
granted the defendant’s motion and entered 
summary judgment in favor of the defend- 
ant. The opinion filed by the court ex- 
pressed its findings of fact and conclusions 
of law. The court concluded that the com- 
plaint and affidavits filed showed palpably 
that there was no genuine issue as to any 
material fact. Further the trial court found 
that the New Jersey Fair Trade Act, R. S. 
56:4-3, et seqg., supra, had been held to be 
constitutional by New Jersey courts of last 
resort in reliance upon the United States 
Supreme Court decision in Old Dearborn 
Distrib. Co. v. Seagram-Distillers Corp., 299 
UW. °S7183; 81) 1. ed: 109) 106 A. Le R: 1476 
(1936), and that the Old Dearborn case, 
supra, had not been overruled by Schweg- 
mann Bros. v. Calvert Distillers Corporation 
[1950-1951 Trapr Cases { 62,823], 341 U. S. 
384, 95 L. ed. 1035, 19 A; L. R. 2d 1119 
(1951). However the Superior Court, 
Chancery Division, determined that price 
adherence may be secured only by virtue 
of voluntary agreement and therefore com- 
pulsory adherence to resale prices stipu- 
lated by the manufacturer or producer, 1. é., 
the adherence to such prices required on the 
part of a retailer who has not voluntarily 
become a party to the resale price mainte- 
nance agreements, such requirement at- 
taching under the “nonsigner” provision of 
the New Jersey Fair Trade Act, R. S. 
56:4-6, is unconstitutional. 


[Questions Involved On Appeal] 


On this appeal several questions are in- 
volved. These are grouped into four cate- 
gories. Principal among these is the general 
question whether the “nonsigner’” portion 
of the New Jersey Fair Trade Act, R. S. 
56:4-6, supra, is constitutional. Secondarily 
the questions involved include the consti- 
tutionality and application of the McGuire 
Act, P. L. 542, 82nd Congress, 2nd Session, 
c. 745 (July 14, 1952). Finally the appli- 
cability of the phrase “price stipulated” as 
set forth in R. S. 56:4-5 and R. S. 56:4-6 
under the circumstances of this case and the 
applicability of factual defenses (alleged 
lack of notice of Lionel’s resale price 
maintenance agreements, alleged unlawful 
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combination, i. ¢,, “horizontal” price fixing) 
are included among the questions involved. 


I, Constitutionality of The New Jersey Fair 
Trade Act, R. S. 56:4-3, et seq. 


The Fair Trade Act is asserted by the 
defendant to violate the state and federal 
constitutions upon three grounds. The 
first two of these are, (a) that the Fair 
Trade Act constitutes a deprivation of 
property of the defendant without due 
process of law or a denial of equal pro- 
tection of the law, in contravention of the 
14th Amendment to the United States Con- 
stitution, and also of N. J. Const. 1947, Art. 
I, pars. 1, 5, and (b) that the Fair Trade 
Act constitutes an unlawful delegation of 
legislative power, see N. J. Const. 1947, Art. 
IV, sec. I, par. 1, and in this respect also 
violative of the due process clause of the 
14th Amendment, supra. The third ground 
of constitutional attack, that the Act creates 
an unlawful burden upon interstate com- 
merce and therefore violates Art. I, sec. 8, 
of the United States Constitution, will be 
adverted to in our conclusion, post, concern- 
ing the McGuire Act. 


This appeal is the first occasion on which 
an appeal to this court has expressly raised 
the question of constitutionality of the Fair 
Trade Act in relation to due process of law, 
equal protection of the law and delegation 
of legislative power, although we have here- 
tofore observed in the course of detailing 
the historical development of “fair trade” 
that the former Court of Errors and Ap- 
peals in Johnson & Johnson v. Weissbard, 121 
N. J. E. 585, 587 (E. & A. 1937) expressly 
followed the Old Dearborn case, supra, in this 
respect. See General Electric Co. v. Packard 
Bamberger & Co. [1954 TrapE CASES 
{ 67,643], 14 N. J. 209, 215 (1953); Johnson 
& Johnson v. Charmley Drug Co. [1953 
Trave Cases { 67,448], 11 N. J. 526, 536 
(1953). 


We find no basis pertinent to the resolu- 
tion of the Constitutional questions in- 
volved upon which to differentiate the Illinois 
statute considered in the Old Dearborn case, 
supra, from the New Jersey Fair Trade 
Act. To overrule the decision of the former 
Court of Errors and Appeals in Johnson & 
Johnson v. Weissbard, supra, would require — 
a declaration that we are no longer bound 


by the Old Dearborn case, supra. It is our 
conclusion that the Old Dearborn case, 
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supra, has not been overruled by the United 
States Supreme Court and is dispositive here. 


Under the circumstances of this case the 
application of the New Jersey constitu- 
tional provisions is governed by the con- 
struction and application accorded the 14th 
Amendment. As we have heretofore stated 
these questions were directly considered 
and disposed of with a declaration of con- 
stitutionality in the Old Dearborn case, supra, 
and we are bound by that decision of the 
United States Supreme Court until it is 
overruled by the United States Supreme 
Court. In Pennekamp v. Florida, 328 VU. S. 
331, 335, 90 L. ed. 1295, 1297 (1945), the 
United States Supreme Court expressly 
declared: 


“The Constitution has imposed upon 
this Court final authority to determine 
the meaning and application of those 
words of that instrument which require 
interpretation to resolve judicial issues 


The decision of the United States Su- 
preme Court in Schwegmann Bros. v. Calvert 
Distillers Corp. [1950-1951 TrapE CasEs 
hO2,823)) ps4) Wh SausS4 me O5euleumed a lOSo 
(1951) did not reach the issue of consti- 
tutionality of the “nonsigner” clause of the 
fair trade acts under the 14th Amendment, 
but was concerned only with interpretation 
of the federal antitrust laws and the ap- 
plication of the ‘‘nonsigner’” clauses of state 
fair trade acts to interstate commerce. Con- 
trary to the argument asserted by the de- 
fendant, we cannot assume that the United 
States Supreme Court would overrule the 
Old Dearborn case, supra, if the opportunity 
to do so should be presented to that 
tribunal. Such an assumption, even if it 
were open to us, would be unrealistic in 
view of the United States Supreme Court’s 
denial of certiorari in Schwegmann Bros. 
Giant Super Market v. Eli Lilly & Co. [1953 
TravE Cases { 67,516], 205 F. 2d 788 (5th 
cir. 1953) cert. den. 346 U. S. 856, 98 L. ed. 
(Adv. Ops.) 57, reh. den. 346 U. S. 905, 
98 L. ed. 154 (1953). 


IT. Interstate Commerce and The 
McGuire Act. 


The defendant in the proceedings in the 
Superior Court, Chancery Division and on 
the appeal to this court has contended that 
the McGuire Act, P. L. 542, 82nd Congress, 
2nd Session, c. 745 (July 14, 1952), consti- 
tutes an unconstitutional delegation by 
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Congress of the power to fix prices and an 
unconstitutional delegation by Congress of 
its power to regulate interstate commerce. 
United States Constitution, Art. I, sec. 8. 


In General Electric Company v. Packard 
Bamberger & Co., Inc., supra, we recently held 
that the McGuire Act was effective to per- 
mit application of the New Jersey Fair 
Trade Act to interstate commerce. The 
conclusions expressed in our opinion in the 
General Electric Company case, supra, are 
pertinent here although constitutionality of 
the McGuire Act was not directly resolved 
therein. Succinctly, we determine that the 
McGuire Act is not a delegation of power 
either to fix prices or to regulate interstate 
commerce, but is a declaration of consent 
by Congress that the “nonsigner” pro- 
visions of otherwise valid state “fair trade” 
statutes shall operate on commodities traveling 
in interstate commerce. The keystone of 
our decision in the General Electric Company 
case, supra, was Re Rahrer (Wilkerson v. 
Rahrer) 140 U. S. 545, 35 L. ed. 572, 575 
(1891). That case and the other authorities 
discussed in our decision in the General 
Electric Company case, supra, control our 
decision here. Pennekamp v. Florida, supra. 


The defendant also asserts that the New 
Jersey Fair Trade Act constitutes an un- 
lawful burden on interstate commerce. Un- 
der the decisions above adverted to this 
argument is without merit. 


III. The “Price Stipulated”. 


The provisions of the New Jersey Fair 
Trade Act purport to validate contracts in 
which the buyer agrees not to resell the 
seller’s branded or trade marked property 
“except at the price stipulated by the vendor.” 
R. S. 56:4-5, supra. The “nonsigner’” clause 
provides that sale, etc., of such property “at 
less than the price stipulated in such a 
contract entered into under R. S. 56:4-5, 
supra, is unfair competition. R. S. 56:4-6, 
supra. 

The defendant contends that Lionel’s 
“fair trade’ contracts failed to comply with 
the statute because they contained minimum 
rather than absolute or stipulated prices. 
The facts are undisputed. This is a ques- 
tion of law and was determined in the 
plaintiff's favor by the trial court. In this 
respect the complaint and affidavits pal- 
pably show no genuine issue of a material 
fact. The contract language is unambiguous 
and clearly states a stipulated price. The 
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defendant’s contention in this respect is 
without merit and it devolves upon the 
court to declare the judgment which the 
law imposes. 


IV. Other Defenses. 


The defendant also asserted that the 
“nonsigner” clause of the New Jersey Fair 
Trade Act (R. S. 56:4-6, supra) does not 
apply to commodities acquired prior to the 
acquisition of knowledge of the plaintiff’s 
New Jersey resale price maintenance agree- 
ments and the prices stipulated therein. 
The construction asserted by the defendant 
appears to be required by the clear lan- 
guage of the statute. However as applied 
to the present case this question is moot 
as to future matters, since defendant’s af- 
fidavit shows that it now has knowledge 
and it was stipulated at the trial level that 
defendant has none of Lionel’s articles in 
stock. The question is also moot in this 
case as to past sales by the defendant be- 
cause there is palpably no genuine issue as 
to the fact that all New Jersey sales made 
by it were effected prior to knowledge of 
Lionel’s New Jersey resale price mainte- 
nance agreements. R. S. 56:4-6, supra, re- 
quires that underselling, to be actionable, 
be effected “willfully and knowingly” with 
respect to prices “stipulated in any contract 
entered into pursuant to the provisions of 
section 56:4-5.” The complaint and affi- 
davits on file demonstrate that prior to 
December 17, 1952 the defendant had no 
knowledge of Lionel’s New Jersey “fair 
trade” contracts, and that no violations of 
R. S. 56:4-6, supra, occurred thereafter. 

The defendant also asserts that Lionel’s 
New Jersey “fair trade” contracts are void 
because they are part of Lionel’s nation- 
wide price-fixing policies (adverted to in 
the complaint). It is argued by the de- 
fendant that inasmuch as resale price mainte- 
nance is not sanctioned in some of the 
states, Lionel’s policy is in restraint of trade 
and unlawful. 

As a matter of law this defense is devoid 
of merit as we are bound by the Old Dear- 
born case, supra, in this respect. The com- 
plaint and affidavits on file show palpably 
that there is no gentiine issue as to any 
material fact concerning this alleged de- 
fense. The defendant’s premise is legally 
unsound if the New Jersey Fair Trade 
Act is valid. That statute, and the McGuire 
Act, contemplate just such a situation. 
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“Vertical” price maintenance is accorded 
protection here and the mere fact that other 
states prohibit resale price maintenance of 
this category does not invalidate the New 
Jersey “fair trade’ agreement under the 
constitutional philosophy of the Old Dear- 
born case, supra. However, strictly “hori- 
zontal” price maintenance, namely contract 
between manufacturers or between whole- 
salers, or between retailers, which is not 
involved in the asserted defense, continues 
to be illegal in this state. Pazen v. Silver 
Rod Stores, Inc., 130 N. J. E. 407, 411-413 
(E. & A. 1941). Cf. General Electric Com- 
pany v. Packard Bamberger & Co., Inc., 
supra, 


Conclusion 


For the reasons expressed in this opinion 
the judgment of the Superior Court, Chan- 
cery Division, will be reversed insofar as 
it denied injunctive relief to Lionel, and 
such relief will be ordered granted to 
Lionel, cf. Sheild v. Welch, 4 N. J. 563, 
566-567 (1950), but the judgment will be 
affirmed insofar as it denied Lionel’s claim 
for recovery of damages for past sales. The 
cause will be remanded to the Superior 
Court, Chancery Division, for entry of an 
amended final judgment consistent with 
this opinion. 

Inasmuch as neither party to this appeal 
completely prevails no costs will be allowed 
to either party. 


Concurring Opinion 


Heuer, J., concurring. The holding of 
Old Dearborn Distilling Co. v. Seagram-Dis- 
tillers Corporation, 299 U. S. 183, 57 S. Ct. 
139, 81 L. ed. 109 (1936), was that the 
“non-signer’ provision of the typical Fair 
Trade Law, as a trade technique essential 
to the protection of the manufacturer’s or 
producer’s property interest in his trade- 
mark, brand or like identifying device, did 
not work a denial of due process of law or 
the equal protection of the laws or consti- 
tute an unlawful delegation of the legisla- 
tive function. But the inquiry here is 
whether the State law comports with the 
security given by our own Constitution to 
the general principle of freedom of trade. 

There is now reason to believe that the 
Fair Trade principle is used by distributors 
as a device to stifle price competition, in 
the name of protection to the producer’s 
property right in his trade-mark, Eli Lilly 
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& Co. v. Schwegmann Bros. Giant Super 
Markets [1953 TrapeE Cases { 67,269], 109 
F. Supp. 269, ostensibly to serve the producer’s 
interest, but in reality for their own gain; 
and such is perforce an arbitrary and un- 
reasonable regulation of the non-signer’s 
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our own constitutional limitations, rather 
than a means of serving the professed legis- 
lative policy of protection for the producer’s 
property in his trade-mark. 

Perhaps, the time has come for a legis- 
lative reassessment of the policy in the con- 


business and a delegation of the legislative 


f BSE text of prevailing trade practices and con- 
power in violation of our own Constitution. 


cepts and the teachings of experience. 
There is not sufficient ground in the presenta- 
tion here for denying the relief sought by 
plaintiff. 

I concur in the result. 


The record does not show that such is the 
case here or that the State law is in practice 
but a regulatory mechanism in restraint of 
price competition and thus obnoxious to 


[ff 67,718] New York Credit Men’s Adjustment Bureau, Inc., as Trustee of Monarch- 
Saphin Co., Inc., Bankrupt v. Bruno-New York, Inc., Admiral Corp. New York Distribut- 
ing Division, Inc., General Electric Supply Corp., Gross Distributors, Inc., Cooper Dis- 
tributing Co., Inc., The Crosley Distributing Corp., Warren-Connolly Co., Inc., Zenith 
Radio Corp. of New York, Philco Distributors, Inc., Vim Electric Co., Inc., Sunset 
Appliance Stores, Inc., and Davega Stores Corp. 


In the United States District Court for the Southern District of New York, Civil 
Action No. 73-303. Filed March 29, 1954. 


Clayton Antitrust Act 


Suit for Civil Damages—Defenses—Counterclaims and Set Offs Based on Clayton 
Act.—In an action for treble damages, the motion of the plaintiff as trustee for an 
adjudicated bankrupt to strike the counterclaims and set offs of two defendants based on 
the Clayton Act was granted. Since the counterclaims and set offs sounded in tort not 
based on negligence and were not reduced to judgment, they were not provable in bank- 
ruptcy under the Bankruptcy Act. Therefore, under the Bankruptcy Act, they could not 
be asserted as counterclaims and set offs against the estate. - 


See Private Enforcement and Procedure, Vol. 2, J 9006, 9046. 


Clayton Antitrust Act and New York Fair Trade (Feld-Crawford) Act 


Suit for Civil Damages—Defenses—Counterclaims and Set Offs—Invasion of Good 
Will—Fair Trade Violations.—In an action for treble damages, the motion of the plaintiff as 
trustee for an adjudicated bankrupt to strike the counterclaims and set offs of one 
defendant which were based on invasion of good will and on violation of the New York 
Fair Trade Act was granted. Since the counterclaims and set offs sounded in tort not 
based on negligence and were not reduced to judgment, they were not provable in bank- 
ruptcy under the Bankruptcy Act. Therefore, under that Act, they could not be asserted 
as counterclaims or set offs against the estate. 


See Fair Trade, Vol. 1, J 3390. 
Clayton Antitrust Act 


Suit for Civil Damages—Remedial Nature of Action—Statute of Limitations —W hen 
a private individual sues for damages, the measure of which is harm to himself, the nature 
of the action is remedial, and the fact that the damages recoverable by an individual in a 
suit under the Clayton Act are treble does not change the action from a remedial one 
into one for a penalty. Since the action is remedial and not penal, the defense of the 
three-year New York statute of limitations was stricken. 


See Private Enforcement and Procedure, Vol. 2, J 9010.100, 9011.155. 
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N.Y. Credit Men’s Adjustment Bureau, Inc. v. Bruno-New Vor Ing | 

Suit for Civil Damages—Defenses—Counterclaims and Set Offs Based on Goods Sold 
and Delivered.—In an action for treble damages, the motion of the plaintiff as trustee for 
an adjudicated bankrupt to strike the counterclaims and set offs of the defendants based 
on goods sold and delivered was denied. Since a treble damage suit under the Clayton 


Act is remedial and not penal, non-payment for goods sold and delivered could be asserted 
as counterclaims and set offs. 


See Private Enforcement and Procedure, Vol. 2, § 9046. 


Suit for Civil Damages—Defenses—Clean Hands Doctrine.—The motion of plaintiff 
as trustee for an adjudicated bankrupt in an action for treble damages to strike the unclean 
hands defense pleaded by the defendants was denied. Where the parties seemed to be 
m pari delicto, the defense was allowed to stand pending a more accurate determination 
from the evidence on the trial. 


See Private Enforcement and Procedure, Vol. 2, J 9013.595. 
For the plaintiff: Harper & Matthews, New York, N. Y. 


For the defendants: Spiro, Felstiner & Prager (for Bruno-New York, Inc.); White & 
Case (for General Electric Supply Corp.); Donovan, Leisure, Newton & Irvine (for 
Philco Distributors, Inc.); Halperin, Natanson, Shivitz & Scholer (for Gross Distributors, 
Inc.); Joseph P. Freireich (for Cooper Distributing Co., Inc.); Pruitt, Coursen, Oechler 
& McLaughlin (for Crosley Distributing Corp.); Nathan Shapiro (for Warren-Connolly 
Co., Ine.); Shearman & Sterling & Wright (for Zenith Radio Corp. of N. Y.); O’Dwyer, 
Bernstein & Preusse (for Vim Electric Co., Inc.); and Weil, Gotshal & Manges (for 
Davega Stores Corp.); all attorneys of New York, N. Y. 


For a prior decision of the U. S. District Court, Southern District of New York, see 
1953 Trade Cases {] 67,518. 


[Motion to Strike Defenses] 


Joun F. X. McGouey, District Judge [In 12(b) (6): 

full text]: This suit for treble damages 1 fomveoods OS ieee Renee tee 
under the Clayton Act? was commenced by pleaded by Zenith (8); Philco (16,17); 
the bankrupt prior to adjudication. The Cooper (9-11); Crosley (6); Bruno (46- 
trustee having been substituted as plaintiff 48). 

filed an “amended and supplemental com- 
plaint” to which answers were made. It 
now moves against those answers as follows: 


es for failure to state claims for which 
relief can be granted; pursuant to Rule 


2. for treble damages for violation of 
the Clayton Act, as pleaded by Davega 
(5-11); and Vim (6-13). 


I. to strike the following defenses as BE eta Sey PORT y eC eared pasa 


insufficient in law, pursuant to Rule 12(f): 

A. set offs based on: 

1. goods sold and delivered, as pleaded 
by Zenith (5);* Philco (16,17); Cooper 
(9); Warren-Connolly (IX); Crosley (6); 
General Electric (9); Bruno (46-48). 

2. damages for violation of the Clayton 
Act, as pleaded by Davega (5-11); Vim 


counterclaim pleaded by Bruno (24-27). 
B. for lack of jurisdiction over the 
subject matter, pursuant to Rule 12(b) (1): 
1. violation of the New York Feld- 
Crawford Act, as pleaded by Bruno 
(28-45). 
2. injury to good will, as pleaded by 
Bruno (49-51). 


Bruno concedes what is obvious, that 
paragraphs 24 through 27 of its answer 
which are interposed both as defense and 
counterclaim, state no grounds for affirma- 
tive relief and says they were designated 
“counterclaim” only through a “typographical 
error.” Accordingly, that designation will 
be stricken. The paragraphs will stand, 
however, as matter of defense, since as such 
they are not challenged. 


(6-13). 

3. damage to good will and damages 
for violation of New York Feld-Crawford 
Act, as pleaded by Bruno (28-45, 49-51). 

B. unclean hands, as pleaded by Davega 
(4); and Vim (5). 

C. three year statute of limitations, as 
pleaded by Gross (9); and Philco (15). 

II. to dismiss the following counter- 
claims: 


115 USCA 15. 


* The numbers in parentheses represent para- 
graphs of the answers. 
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[Clayton Act and N. Y. Fair Trade Act] 


The counterclaims and set offs of Davega 
and Vim based on Clayton Act violations, 
and those of Bruno based on invasion of 
good will and violation of the New York 
Feld-Crawford Act will be stricken. These 
all sound in tort not based on negligence 
and not having been reduced to judgment 
are not provable in bankruptcy under Sec- 
tion 63 of the Bankruptcy Act.? Accord- 
ingly, under Section 68(b)°® they may not 
be asserted here as counterclaims or set 
offs against the estate. 


[Action Is Remedial] 


The set offs and counterclaims for goods 
sold and delivered—claims admittedly prov- 
able against the estate—stand on a different 
footing than the above. Normally such 
claims may be set off under Section 68. 
Here, however, the trustee objects that 
since 68(a) provides for the setting off of 
mutual debts or mutual credits, and since 
this is a suit for a penalty, there are no 
mutual debts or credits involved and hence 
no set off is permissible. I do not agree 
that this is a suit for a penalty. It seems 
to be well settled that when a private indi- 
vidual sues for damages, the measure of 
which is harm to himself, then the nature of 
the action is remedial and the fact that the 
damages so found are trebled does not 
change the action into one for a penalty.' 
This then is merely a suit sounding in tort, 
brought prior to bankruptcy and continued 
by the trustee. If the defendants are liable 
their liability existed at the time of bank- 
ruptcy although unliquidated; so too did the 
liability of the bankrupt. These then are 
mutual obligations and the trustee should 
stand in no better relationship vis-a-vis 
these creditor-defendants than did the bank- 
rupt, unless the statute requires it. The 
statute on the contrary provides that set 
offs for such claims as goods sold and de- 
livered, being provable in bankruptcy should 
be allowed; that they should be allowed 
even against an asserted tort claim seems to 


=H OSCA 103; 

311 USCA 108(b). 

4 Huntington v. Attrill, 146 U. S. 657; City of 
Atlanta v. Chattanooga, 127 Fed. 23, 28, 6 C. 
(1903) aff. 203 U. S. 390; United Copper v. 
Amalgamated Copper, 232 Fed. 574, 2 C. (1916). 
See also In re Dearborn Manufacturing Corp., 
92 F. 2d 417, 2 C. (1937) cert. denied 303 U. S. 
648. See Judge Ryan’s careful review of the 
cases in Leonia Amusement Corp. v. Loew’s, 
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be the better reasoning.’ It is to be remem- 
bered that claims asserted by the bankrupt 
need not be “provable” claims since Section 
68(b) applies only to creditors’ claims. 
There is no valid reason why the trustee 
should not be allowed to offset an estate’s 
claim in tort against a creditor’s claim 
against the estate; the converse is also true, 
limited only by the provisions of Sec- 
tion 68(b). 


[Preference as to Creditors] 


It is argued that these creditors will be 
preferred over the other creditors. Every 
set off results in what “may be described 
as a sort of lawful preference” ® because the 
Court is not permitted to disregard Section 
68.7 I do not think that the public policy 
of the antitrust laws requires striking of 
these set offs and counterclaims. By can- 


‘celling or reducing the defendants’ provable 


claims, the injured party is in effect being 
paid all the compensatory damages to which 
he is entitled and for which the statute 
provides. To deny such set off simply be- 
cause plaintiff is or becomes bankrupt 
would increase the statutory measure of 
the recovery by the amount of the outstand- 
ing claim. 

The trustee relies on McCollum v. Hamil- 
ton National Bank, in which the bank, sued 
for double the amount of usurious interest 
it collected, was denied set off of its claim 
against the bankrupt plaintiff. Here the 
Court, holding that the statute gave an ex- 
clusive remedy against a national bank 
which must be strictly enforced, and that 
payment of debts owed was not a condition 
precedent to the recovery of usurious inter- 
est, refused to permit the set off. The Court 
characterized such a statutory recovery of 
usurious interest as a penalty, enforceable 
by the trustee in bankruptcy and for which 
the bank becomes immediately liable upon 
violation. The Supreme Court, however, 
has held that a treble damage action under 
Section 4 of the Clayton Act is not an 


Inc., et al. [1953 TRADE CASES ] 67,592], 117 
F. Supp. 747 (S. D. N. Y. 1953). 

5In re Harper, DCNY, 175 Fed. 412; In 
re Manneschmidt, DCNY 202 Fed. 815; 4 Collier 
on Bankruptcy, 14th Ed. § 68.04. 
: ve In re Pottier & Stymus Co., 262 Fed. 955, 

™In re Associated Telephone Utilities, SDNY, 
12 F. Supp. 468. 

3'303 U.S: 245. 
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action for a penalty but is remedial.® There- 
fore I think the reasoning in the McCollum 
case not applicable here. The counterclaims 
and set offs based on goods sold and de- 
livered will be allowed to stand. 


[Statute of Limitations] 


Since this is held not to be a suit for re- 
covery of a penalty, the defenses, based on 
New York’s three year statute of limita- 
tions, set up in the answers of Gross and 
Philco will be stricken.” 
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true that in antitrust suits this defense has 
been greatly restricted ™ but it seems not to 
have been totally abolished.” Where the 
parties are im pari delicto it would appear 
that the defense should stand.** Whether 
the bankrupt and these defendants stand in 
that relation is not now clear. The allega- 
tions of the defense, which on this motion 
must be accepted as true, seem to charge 
that they do. The truth can be more 
accurately determined only from evidence 
on the trial. The defendants will not now 


be barred from making their offers of proof. 


[Defense of Unclean Hands] 


The unclean hands defense pleaded by 
Davega and Vim will not be stricken. It is 


Settle order in accordance herewith. 
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California Cartwright Act 


State Laws—Restraint of Trade—Concerted Labor Activities—Attempts to Unionize. 
—In a suit by the plaintiffs, nonunion pest exterminators, against defendant labor organi- 
zations alleging that the defendants conspired to act wrongfully and maliciously to vex, 
annoy and harass the plaintiffs and to compel and induce their customers to breach con- 
tracts with the plaintiffs and to give their business to union companies, an injunction was 
granted to restrain the use or distribution of untrue circulars, the interference in plaintiffs’ 
business methods on the grounds of protecting the public, as distinguished from the special 
interests of employees, and the interference with plaintiffs’ business relations with their 
customers. The defendants, in an effort to unionize plaintiffs’ businesses, had threatened 
plaintiffs that 1f any plaintiff did not sign up with the union it would be boycotted and that 
steps would be taken to persuade customers to transfer their business to union companies, 
and that customers’ premises would be picketed while they were being served by the plain- 
tiff. A partially false circular distributed by the defendants alleged the unsafe and danger- 
ous use of chemicals and poisons by the plaintiffs which were a hazard to the public, to 
customers, and to employees. The use of the circular to set forth an objective to protect 
the public at large from plaintiffs’ allegedly unsafe business practices was improper as not 
being within the scope of a proper labor objective, although concerted action to unionize the 
plaintiffs was a legitimate labor objective. However, the activities of the defendants did 
not constitute violations of the Cartwright Act in restraint of trade. The cooperation or 
combination in this case did not attempt to fix prices, create a monopoly, prevent competi- 
tion or restrain competition. The primary purpose of the defendants’ activities was the 
unionization of plaintiffs’ businesses. This is a proper labor objective in California. 


See Combinations and Conspiracies, Vol. 1, { 2445.05. . 
For the plaintiffs: Gitelson, Ashton, Hagenbaugh & Murphy, Los Angeles, Cal. 


For the defendants: John C. Stevenson; Lionel Richman; Bodle & Landey; Gilbert, 
Nissen & Irvin; and Fleming, Robbins & Tinsman; all of Los Angeles, Cal. 


» City of Atlanta v, Chattanooga, supra, 

to Leonia, etc. v. Loew’s, Inc., et al., note 4 
Supra. 

11 Kiefer-Stewart Co. v. Seagram & Sons [1950- 
1951 TRADE CASES { 62,737], 340 U.S. 211. 

2 Alfred Bell v. Catalda, 2 C. [1950-1951 
TRADE CASES { 62,893], 191 F. 2d 99-106; 
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Trebuhs Realty v. News Syndicate [1952 TRADE 
CASES J 67,336], 107 F’. Supp. 595, 

13 Northwestern Oil Co. v. Socony Vacuum Oil 
Come CG. iss Hod) 967, Guy, cert. (denied! 321) 
U. S. 792: Ring v. Spina, 2 C. 148 F. 2d 647, 653. 
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Memorandum Opinion 
[Conspiracy Charged] 


Jerotp E. Wet, Judge [Jn full text]: Plain- 
tiffs each are in the business of furnishing, 
in the Los Angeles area, pest control serv- 
ices to residences and to business concerns 
such as food markets, restaurants, hotels 
and hospitals. Generally speaking, they 
have been in business many years, and each 
has been rendering services satisfactory to 
its customers, in instances for some years 
prior to the activities of defendants com- 
plained of in this action. Plaintiffs do not 
have contracts with defendant unions or any 
other unions. So far as appears here, the 
employees of none of them have indicated a 
desire to become affiliated with defendant 
unions, or to have their plaintiff-employer 
enter into any contract with defendant 
unions or to be represented in any way by 
any of the defendants in their relations with 
their plaintiff-employer. The defendants do 
not claim to have any interest in the repre- 
sentation of plaintiffs’ employees, nor any 
right to recognition as collective bargaining 
agent for them. 


Defendants are certain labor organiza- 
tions and certain individual officers or agents 
of those organizations. 


[Attempts to “Organize” Industry] 


Plaintiffs assert that defendants have con- 
spired to act, have acted, and threaten to 
act, wrongfully and maliciously with intent 
of vexing, annoying and harassing plain- 
tiffs, and of compelling, forcing and inducing 
customers of plaintiffs, respectively, to 
breach and terminate their contractual rela- 
tions with plaintiffs for pest control, and to 
give their patronage instead to certain other 
pest control companies having contractual 
relations with defendant unions. Plaintiffs 
seek injunctions against defendants and re- 
covery of damages from them. 


It appears that on or before January, 1953, 
the defendants began a campaign for the 
avowed purpose of “organizing” the pest 
control industry in the Los Angeles area. 
Letters and printed communications were 
sent to plaintiffs and to many of plaintiffs’ 
business customers. Plaintiffs were in- 
formed that a meeting would be held and 
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representatives of pest control companies 
could appear. The apparent purpose was to 
induce “non-union” pest control companies, 
including plaintiffs, to enter into contracts 
with defendant unions to the end that such 
companies would become “union” rather 
than “non-union.” At least some written 
communication was sent or distributed also 
to employees in the pest control industry. 
The efforts of the defendant unions to “or- 
ganize” the pest control industry appears to 
have received the approval of defendant Los 
Angeles Central Labor Council, which itself 
sent out certain communications. 


[Inducing Customers To Leave Plaintiffs] 


An association known as “Health and 
Sanitation Service Employers Association of 
the Pest Control Industry” appears to have 
been formed of certain pest control com- 
panies which had entered into contracts 
with defendant unions. The members of 
that association were in competition with 
plaintiffs for pest control business. It does 
appear that any pest control company upon 
becoming “union” could become a member 
of the association. The defendants appear 
to have cooperated closely with said as- 
sociation and its officers and agents, in con- 
nection with the campaign in question, and 
the said association through its officers and 
agents appears to have taken an active in- 
terest and part in the efforts of the de- 
fendants to “organize” the pest control 
industry. Efforts, hereinafter referred to, 
to induce customers of plaintiffs to leave 
plaintiffs were often coupled, or followed up, 
with suggestions that such customers pa- 
tronize “union” pest control companies 
belonging to said association. Names of 
such “union” companies were furnished to 
customers of plaintiffs, sometimes upon re- 
quest, sometimes without request. 


[Threats to Plaintiffs] 


The activities of defendants do not appea 
in any substantial degree to have been 
brought to bear upon the employees of 
plaintiffs or to have been immediately di- 
rected toward their recruitment as members 
of defendant unions, although, as before 
indicated, at least some communication ap- 
pears to have been sent to some of such 
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employees. Rather, it appears that the 
campaign of defendants consisted princi- 
pally, of threatening plaintiffs, that if any 
plaintiff did not sign up with defendant 
unions, that that plaintiff would be boycot- 
ted, and its customers urged to leave it, and 
of taking steps to contact customers of such 
a plaintiff to urge the customers to take 
their patronage from such plaintiff and to 
threaten picketing of customers’ premises 
while they were served by such plaintiff. 
This latter was done by communications to, 
and personal contacts with, such customers. 
In some instances the customers were pick- 
eted. The picketing was sometimes re- 
ferred to by defendants as the maintenance 
of an “advertising” picket line, to distin- 
guish it, apparently, from a “‘strike” or some 
other kind of picket line. The union em- 
ployees of the customers were not called 
out on strike, but some customers in certain 
lines of business appear to have been threat- 
ened with strikes. 


[Picketing] 


The picketing was entirely peaceful. The 
pickets carried signs to the effect that the 
premises—e. g. the food market, the restau- 
rant—was serviced by a non-union pest 
control company. There was nothing false 
or untrue on the signs, although the words 
“Non-Union” were larger than the rest of 
the lettering and from a distance might lead 
one who did not or could not read the whole 
sign to think that the place being picketed 
was “Non-Union,”’ whereas most, if not all, 
of such places had union contracts for some 
or all classes of their employees. 


[Distribution of Circular by Defendants] 


It appears that beginning in September or 
October, 1953, a new aspect was interjected 
into defendants’ activities. Whereas earlier 
it had been stated generally that the pur- 
pose of the campaign was in the interest of 
better wages, hours and working conditions, 
and the like, for employees in the pest con- 
trol industry, a circular was now distributed 
by defendants headed “Unclean Hands.” 
This circular was mailed to some or all of 
plaintiffs and to customers of plaintiffs, and 
in some instances was handed out by pickets 
to the general public at such customers’ 
places of business. In part, it purports to 
set forth an affidavit of a former employee 
of one of the plaintiffs and the circular 
states that the practices in his former em- 
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ployer’s work, described by the affiant, “are 
typical of those of the entire non-union Pest 
Control Industry.” Among other things, 
the circular says, under a heading “The 
Public is the Loser,” that the public “is ex- 
posed to deadly poisons like arsenic, cya- 
nide and sodium fluoride which are spilled 
indiscriminately about in residences, busi- 
ness establishments, and even food markets” 
and that death-dealing chemicals are left 
lying about, unlabeled, inside houses and 
public buildings “where they can easily be 
picked up atid swallowed by unsuspecting 
children or pets.” The pamphlet also sets 
forth alleged purposes and plans for the 
protection of workers and the public through 
policies required and to be required in 
carrying on pest control work by companies 
having contracts with the union. 


The affidavit of the former employee was, 
in some specific respects, untrue, and also 
the general policies and practices of the 
plaintiff company with which he _ had 
worked, were not as suggested by the aff- 
davit. It also generally appears that the 
plaintiff companies endeavored to and did, 
at least to some degree, maintain training 
programs, supervision, policies and prac- 
tices designed to protect workers, customers 
and the public from any ill effects in the use 
of chemicals in pest control work. The 
statements in said pamphlets concerning 
the indiscriminate spreading of poisons and 
the leaving about of unlabeled death-dealing 
chemicals where they can easily be picked 
up and swallowed by unsuspecting children 
or pets, are essentially untrue as a charac- 
terization of general conditions in the in- 
dustry, and the statement that the practices 
described in said affidavit are typical of the 
entire non-union pest control industry is 
untrue. 


All of plaintiffs have lost customers as a 
result of the activities of the defendants, and 
by reason thereof each and all of the plain- 
tiffs have been darnaged by the loss of 
profits, which, to December 1, 1953, have 
amounted to approximately $80.00 in the 
case of two plaintiffs, to as high as $500.00 
in the case of one of the plaintiffs. 


Plaintiffs contend, in effect, that there 
was no legitimate purpose for the activity of 
the unions here, but that their real purpose 
was to vex, harass, and annoy plaintiffs and 
interfere with their contractual relations 
with their customers, and that defendants 
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should, therefore, be enjoined, and be re- 
quired to respond in damages, including 
punitive damages. 


The object of concerted labor activity 
must be proper and must be sought by 
proper means or such activity may be en- 
joined, at least whefe it is not merely inci- 
dental or of only minor importance rela- 
tively. (Hughes v. Superior Court, (1948) 32 
Cal. 2d 850; Seven Up Bottling Company, etc. 
v, Grocery Drivers Union, (1953) 40 Cal. 2d, 
368.) 


A union may direct its concerted activities 
against an employer even though none of 
his employees is a member of the union, and 
the employees are satisfied with the terms 
of their employment, are not on strike, and 
not engaged in a labor dispute with their 
employer. (C. S. Smith Met. Market, etc. v. 
Lyons, (1940) 16 Cal. 2d, 389; Pegold v. 
Amalgamated etc., (1942) 54 Cal. App. 2d, 
120.) 

Proper union activity may be engaged in 
when the purpose is reasonably connected 
with a controversy which affects workers in 
the industry generally, and the efforts of a 
union to extend its membership to the em- 
ployments in which it has no footholds is 
not an unreasonable aim where union and 
non-union employees are engaged in a simi- 
lar occupation and their respective employers 
are engaged in trade competition one with 
another. (C. S. Smith Met. Market etc. v. 
Lyons, supra, and Pezold v. Amalgamated, etc. 
supra.) 

It has been suggested that the holdings 
and trend of the more recent decisions of 
the United States Supreme Court are such 
that this court may properly declare that 
the public policy of this State prohibits the 
secondary boycott and secondary picketing. 
A State has broad power to declare a public 
policy setting the limits of permissible con- 
test open to industrial combatants if the 
restraints do not involve an unwarranted 
encroachment upon constitutional rights. 
(Seven Up Bottling Company, etc. v. Grocery 
Union, etc., (1953) 40 Cal. 2d 368, and cases 
cited.) Undoubtedly in a proper case a 
court may declare the public policy in the 
labor law field. However, the function is 
primarily a function of the legislature. 
(Seven Up Bottling Company, etc. v. Grocery 
Drivers Union, etc., supra, at pp. 376-381.) 
Our legislature has acted, for example, in 
enacting the Jurisdictional Strike Act (Lab. 
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Code § 1115-1120). An act of our legisla- 
ture declaring invalid the “hot cargo” and 
“secondary boycott” was held unconstitu- 
tional by the Supreme Court of this State, 
because, among other things, it was too 
broad and sweeping. (In re Blaney, (1947) 
30 Cal. 2d 643.) The court held the act 
could not be saved by its separability clause 
where segregation could not be made me- 
chanically but only by judicial interpretation 
even though the legislature so intended and 
thus sought to delegate to the courts the 
task of rewriting the statute, (Jn re Blaney, 
supra, at pp. 653-656), and the following 
language of the court, at page 658, may also 
be noted: 


“The above considerations dispose of 
the essential issue in the proceeding before 
us, and it is both unnecessary and un- 
desirable to venture into a discussion of 
the permissible limits of legislative regu- 
lation of secondary boycotts. This subject 
is difficult, highly controversial, and has 
engendered conflicting decisions by the 
State courts, without any sure guide in 
the decisions of the United States Supreme 
Court. Only the most general principles 
have been laid down by that court. We 
know that when a union aims its power 
of secondary boycott against businesses 
not connected with the industrial dispute, 
it goes beyond the limits of constitutional 
protection and is subject to regulation by 
the State (Carpenters & Joiners Umion v. 
Ritter’s Cafe, supra), and we know also 
that the State cannot confine the con- 
certed action of labor to steps against 
the unfair employer alone (Caterer Em- 
ployees Union v. Angelos, supra; Bakery 
Drivers Local v. Wohl, supra). Somewhere 
between these extremes, the line may be 
drawn, but it should be drawn in a case 
where the issue is directly presented, and 
is necessary for the decision, in order that 
an authoritative and binding pronounce- 
ment may be made by this court and, 
perhaps, by the United States Supreme 
Court. 


“The Legislature manifestly sought, in 
the instant case, to prohibit every form 
of boycott, including some kinds which 
are occasionally characterized as ‘pri- 
mary.’ The deliberately chosen language, 
covering all such activities in general 
terms, with no attempt at segregation or 
classification, leaves this court with no 
alternative but to nullify the act. Only 
by a carefully drawn statute which sepa- 
rately treats the various forms of con- 
certed action loosely termed ‘secondary 
boycotts,’ can the Legislature hope to 
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accomplish the object of regulating those 
forms which may ultimately be held to be 
within its constitutional power.” 


It has heretofore been held that a labor 
organization may employ the boycott, pri- 
mary and secondary, in pursuit of a lawful 
labor objective. (McKay v. Retail Automo- 
bile Salesmen’s Union, 1940) 16 Cal. 2d 311; 
Fortenbury v. Superior Court, (1940) 16 Cal. 
2d 405; Pierce v. Stablemen’s Union, (1909) 
156 Cal. 70; Parkinson Co. v. Building Trades 
Council, etc., (1908) 154 Cal. 581; and see 
Lisse v. Local Union, etc., (1935) 2 Cal. 2d 
312 at pp. 318-319). The Fortenbury case, 
supra, involved picketing of a customer of 
the employer in connection with a strike 
against the employer. Although there was 
no strike in the present case, that element 
does not appear to be an essential one in 
applying the principles of the cases as to 
the means a union may use, where there 
is a lawful labor objective. 


This court is bound to follow applicable 
decisions of the Supreme Court of this 
State. In view of that and the history of 
decisions and legislation, it appears that if 
there is any room for declaration of any 
further or different public policy on this 
point by the courts of this State in the 
absence of further legislation, such function 
is one to be exercised, if at all, by a higher 
court than the court before which this case 
is pending. 

The use of the circular headed “Unclean 
Hands” raises two questions. First, did 
such use show a purpose of activity not 
falling within what might be considered 
the proper scope of a legitimate labor ob- 
jective? Second, did the mailing of this 
circular and its distribution by pickets con- 
stitute a lawful means of seeking a proper 
labor objective? 

While the circular in part purported to 
be directed toward the objective of safe 
working conditions for employees, it also 
purported to set forth an objective to pro- 
tect the public at large from the alleged 
dangerous methods of plaintiffs in conduct- 
ing their pest control businesses. In fact 
the greatest weight of the circular as an 
inducement to action by plaintiffs’ customers 
and in turn by their customers or patrons 
would appear to lie in the fear which it 
might generate in the members of the public 
of the consequences which might come from 
exposure to the “death-dealing” chemicals. 
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No authority has been brought to our atten- 
tion that it is a proper labor objective, 
justifying use of the strike, the picket or the 
boycott, to interfere with, or seek to change, 
the business methods and practices of an 
employer for the alleged protection of the 
public generally. It appears that this was 
not a proper labor objective back of defend- 
ants’ activities after September or October, 
1953. 


But even if it be assumed that all objec- 
tives were proper, it does not follow that 
the use of the circular was proper. The 
right to picket peacefully and truthfully is 
one of organized labor’s lawful means of 
advertising its grievances to the public, and 
as stich is guaranteed by the constitution 
as an incident of freedom of speech. (Hughes 
v. Superior Court, (1948) supra, 32 Cal. 2d 
850 at 854, and cases cited.) But untruthtul 
picketing is unlawful picketing, and the use 
of false or untruthful statements in the ex- 
ercise of the right to picket may be, and, 
in a proper case, should be enjoined. (Mc- 
Gill Bros, Inc. v. Building Service Employees’ 
International Union, (1942) 20 Cal. 2d 506.) 
It follows that the use of the circular in 
connection with picketing was improper, 
and no reason appears why its use by mail- 
ing or other distribution was not equally 
improper. 

It has also been contended by plaintiffs 
that the activities of defendants are in re- 
straint of trade, in violation of law and 
contrary to public policy. This court is 
not of the opinion that any of the activities 
proved to have taken place in this case 
constitute violations of sections 16720 et seq. 
of the B. & P. Code, based upon the Cart- 
wright Act, and are for that reason im- 
proper. If it were not for the cooperation 
of defendants with the association of “union” 
pest control companies, it would seem clear 
that the primary objective of defendants’ 
activities, and, until September or October, 
1953, in fact the only objective, was to 
unionize the plaintiffs and other pest control 
companies not operating union shops. As 
before pointed out, such is recognized as a 
proper labor objective in this State. 


A labor union may violate the provisions 
of law prohibiting agreements and com- 
binations in restraint of trade, as appears 
from the case of Kold Kist, Inc. v. Amalga- 
mated Meat Cutters, (1950) [1950-1951 TRADE 
Cases J 62,695], 99 Cal. App. 2d 191, cited 
by plaintiff. That case is not in point, 
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because there the primary purpose was to 
interfere with the trade in, and to prevent 
the sale of frozen meats and the complained 
of agreement had that direct effect. The 
purpose in the Kold Kist case was pointed 
out and the case distinguished in L. A. Pie 
Bakers Association, et al. v. Bakery Drivers 
étc., (1953) [1953 Trape Cases { 67,657], 
122 A. C. A. 265, which held that an agree- 
ment which a union sought to negotiate did 
not violate the Cartwright Act because it 
would fix the compensation to be paid by 
a bakery to owner-drivers on a designated 
percentage discount from company estab- 
lished retail sales prices, in view of exclu- 
sion of labor agreements from provisions 
of the Cartwright Act by section 16703, 
B. & P. Code, and noted, that in this State 
working men have freedom of organization 
for purposes of collective bargaining under 
section 923, Lab. Code. In Schweizer vw. 
Local Joint Executive Board, etc., (1953) 
[1953 TRADE Cases { 67,620], 121 A. C. A. 
61, it was also pointed out that the primary 
purpose was the important element in deter- 
mining whether a labor union might be in 
violation of the Cartwright Act. 


Where a labor union combines with non- 
union groups the combination, agreements, 


purpose and activity may be such that the — 


union will find itself in violation of legis- 
lation prohibiting restraint of trade as was 
the case in Allen Bradley Co. v. Local Union 
No. 3, [1944-1945 Trane Cases 957,386], 
325 U. S. 797, and Truck Drivers’ Local No. 
421, etc. v. United States, [1940-1943 Travr 
Cases § 56,215], 128 F. 2d 227, discussed 
and distinguished in L. A. Pie Bakers As- 
sociation, et al. v. Bakery Drivers, etc., (1953) 
supra, 122 A. C. A. 265, at pp. 270-271. 


Such combination, cooperation or co- 
ordination as is shown to have existed in 
this case between defendants and Health 
and Sanitation Service Employers Associa- 
tion of the Pest Control Industry, does not 
appear to have been of such an extent or 
nature that this court could find that there 
was a purpose, or an effect, to fix prices, 
create monopoly, prevent competition, or 
restrain pest control services. No violation 
of the legislation designed to prevent re- 
straint on trade appears. 

The cooperation of defendants’ with the 
“union” employers’ association is involved 
in another question. Plaintiffs contend that 
they are entitled to relief because defendant 
allegedly induced plaintiffs’ customers to 
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breach their contracts and terminate their 
relations with plaintiffs. An action will lie 
for wrongfully inducing a breach of con- 
tract. (Imperial Ice Co. v. Rossier, (1941) 
18 Cal. 2d 33.) However, it was recognized 
in that case (not a labor case) that proper 
labor objectives may be sought by proper 
means, although they have the effect of 
inducing breaches of contracts between em- 
ployer and employee, or employer and cus- 
tomer. (See pages 35-36; see also L. A. Pie 
Bakers Association, et al. v. Bakery Drivers, 
etc. (1953) supra, 122 A. C. A, 265 at p. 272.) 


In the present case the contracts which 
plaintiffs had with their customers were 
terminable at will. Nevertheless, unjustifi- 
able interference by third persons with 
contracts terminable by will is actionable. 
(Speegle v. Board, etc., (1946) [1946-1947 
TRADE Cases { 57,493], 29 Cal. 2d 34; 
Romano v. Wilbur Ellis & Co., (1947) 82 Cal. 
App. 2d 670.) 


While defendants may pursue their proper 
labor objective even though the effect may 
be to cause cancellation by plaintiffs’ cus- 
tomers, it does not follow that they may 
by joint action with the association com- 
posed of competitors of plaintiffs, interfere 
with the contractual relations between plain- 
tiffs and their customers. Defendants are 
not necessarily entitled to enjoy the exemp- 
tions from liability which are accorded to 
labor groups when they themselves are 
pursuing proper labor objectives, if defend- 
ants combine their activity with non-labor 
groups and especially with employers who 
are business competitors of other employers 
against whom defendants’ labor activities 
are directed. Competitors may seek busi- 
ness and no doubt accept it if it is tendered 
to them even by one who has had a contract 
with another, but they cannot deliberately 
act with the purpose, intent and effect of 
inducing breach of, or interfere with, exist- 
ing contractual relations. 


Although it is clear that unions may, in 
a general way, urge patronage of union 
concerns or the purchase by the public of 
commodities produced by union labor, it 
does not follow that it is a proper labor 
objective to seek by concerted labor activ- 
ity to have the customers of one business 
concern give their business to some specific 
competing concern, nor does it follow that 
it is a proper activity for a union to work 
in cooperation and in coordination with 
firms competing with plaintiffs in expressly 
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and directly urging that plaintiffs’ customers 
transfer their business from plaintiffs to such 
competitors. It is the view of this court that 
the activities of the defendants in this re- 
spect went beyond limits and amounted to 
an improper interference with plaintiffs’ 
relations with their respective customers. 

It does not appear that any improper 
purpose or activity has been established 
except as indicated herein. The primary 
objective and purpose of the defendants 
was to bring plaintiffs into the category of 
employers operating “union” shops and this 
is a proper labor objective. In pursuit of 
it defendants may engage in concerted ac- 
tivities. However, defendants may not use 
or distribute false and untrue material in 
the course of its campaign; nor may they 
undertake to interfere in plaintiffs’ business 
methods for the protection of the public, 
as distinguished from the special interests 
of employees. They may not act in coopera- 


[7 67,720] Ardita v. Bright. 
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tion or combination with Health and Sani- 
tation Service Employees Association of the 
Pest Control Industry, its members, or 
agents, for the purpose of inducing custo- | 
mers of plaintiffs to leave plaintiffs; nor in 


cooperation or combination or alone for the 


purpose of securing business for plaintiffs’ 
competitors. An injunction should issue 
accordingly. 

The court is unable, from the evidence 
before it, to determine what part of the 
damages resulted from improper activities 
of the defendants, although some undoubt- 
edly did, and, therefore, can do no more 
than award nominal damages, particularly 
in view of the fact that the court does not 
feel the case is one calling for punitive 
damages. 


Findings of Fact and Conclusions of Law 
and form of Judgment are to be prepared 
by counsel for plaintiffs in accordance with 
the foregoing. 


In the Supreme Court of New York, Appellate Division, Second Department. 131 


N. Y. L. J. No. 65, p. 10. April 6, 1954. 


Appeal from the New York Supreme Court, Nassau County. Ruircuir, Justice. 


New York Antitrust (Donnelly) Act 


State Laws—Unions—Injunction.—The order of the trial court denying an injunction 
to the plaintiff owner of a theater restaurant in an action for a judgment declaring that 
defendants, individually and as members of a labor union, violated Section 340 of the 
General Business Law (Donnelly Antitrust Act) was affirmed. 

See Combinations and Conspiracies, Vol. 1, J 2441.34. 


For the appellant: Lorenz, Finn & Nobiletti (Alfred Giardino on the brief), New 


York, N. Y. 


For the respondents: 
Yorke Ny Y° 


Silverstone & Rosenthal (Michael Rechler on the brief), New 


Affirming a decision of the New York Supreme Court, Nassau County, 1954 Trade 


Cases {| 67,684. 


Notan, Presiding Justice, ADEL, WENZEL, 
MacCrate, and Betpocx, Justices [Jn full 
text]: In an action by an owner of a 
“theater restaurant” for a judgment declar- 
ing that defendants, individually and as 
representatives of a labor union, have vio- 
lated the provisions of section 340 of the 


General Business Law (dealing with re- 
straint of trade), for an injunction, and 
money damages, plaintiff appeals from an 
order denying his motion for an injunction 
pendente lite. Order affirmed, with $10 
costs and disbursements. No opinion. 


———_—_—_ 
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[67,721] F.E. Harrison v. Paramount Pictures, Inc., et al. 


In the United States Court of Appeals for the Third Circuit. No. 11,194. Argued 
March 4, 1954. Filed April 6, 1954. 


Appeal from the United States District Court for the Eastern District of Pennsylvania. 
KirKPATRICK, Chief Judge. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Person Entitled To Recover—Landlord—Effect of Prior 
Government Decree.—The trial court correctly denied plaintiff’s motion for judgment 
notwithstanding the verdict because of remoteness of injury, or for a new trial. The 
plaintiff, owner but not the operator of a theater, had sued for treble damages, alleging 
a conspiracy by the defendants to restrain trade unreasonably by denying first run pictures 
to her theater, and had sought damages on the basis of the decree entered in a prior suit 
by the Government against the defendants. She was not entitled to a new trial because 
of any alleged coercion of a juror by the trial judge or because of any errors in the charge 


ee ee 


to the jury. 


See Combinations and Conspiracies, Vol. 1, § 2005.572; Private Enforcement and 
Procedure, Vol. 2, { 9005.62, 9009.400, 9012.137, 9012.361. 


Affirming a decision of the U. S. District Court, Eastern District of Pennsylvania, 


1953 Trade Cases {] 67,568. 


Before Maris, McLaucuttn, and Hastie, Circuit Judges. 


Opinion of the Court 


Per Curiam [In full text]: In this pri- 
vate suit under the antitrust laws the 
plaintiff who is the owner but not the opera- 
tor of a motion picture theatre alleged a 
conspiracy by the defendants unreasonably 
to restrain trade by denying first run pic- 
tures to her theatre. The case was tried 
to a jury which rendered a verdict for the 
defendants upon which judgment was en- 
tered. A motion by the plaintiff for judg- 
ment v.0.vU. or a new trial was denied and 
the present appeal followed. 


Upon this appeal the plaintiff urges that 
she is entitled to judgment n.0.v., in the 
light of the decree of the District Court 
for the Southern District of New York in 
United States v. Paramount Pictures, Inc., 
‘et al. [1946-1947 Trane Cases 1 57,470], 66 
F. Supp. 323 [1946-1947 Trape Casrs 
57,526], 70. F. Supp. 53, affrmed in part 
and reversed in part [1948-1949 Trapr Cases 
[62,244] 334.U. S..131, final decree [1948- 
1949 TravE Cases { 62,473] 85 F, Supp. 881, 


afhrmed 339 U. S. 974, because no issue was 
created which could be submitted to the 
jury on the impact upon the facts of her 
case of the conspiracy found to exist in the 
Paramount case and because she was a per- 
son injured, and therefore entitled to sue, 
under the Clayton Act even though she was 
a non-operating theatre owner. She also 
urges that she is in any event entitled to a 
new trial because of the alleged coercion of 
a. juror by the trial judge and because of 
errors in the charge of the trial judge to 
the jury. 

All of the foregoing contentions were pre- 
sented to the district court on the motion 
for judgment n.o.v. or a new trial. They 
were all fully considered and correctly de- 
cided against the plaintiff in an able and 
comprehensive opinion filed by Chief Judge 
Kirkpatrick [1953 Trape Casrs 1 67,568], 
115 F. Supp. 312. We find ourselves in 
complete accord with his reasoning and con- 
clusions and need add nothing thereto. 


The judgment of the district court will 
be affirmed. 
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If 67,722] Sun Theatre Corp. v. RKO Radio Pictures, Inc., Balaban & Katz Corp., 
Paramount Pictures, Inc., and Paramount Film Distribution Corp. 


In the United States Court of Appeals for the Seventh Circuit. Nos. 10934 and 10952. 
October Term, 1953, January Session, 1954. Filed April 6, 1954; official correction ordered 
April 22, 1954; Order of April 22, 1954, vacated by Order of May 11, 1954, and official cor- 
rection made. Supplementary Order, May 12, 1954. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. Affirmed. 


Sherman Antitrust Act and Clayton Antitrust Act 


Suit for Civil Damages—Nature of Remedy—Damages.—In an action for damages 
for violations of the antitrust laws, plaintiff, if barred from recovering treble damages 
because of the running of the Illinois two-year statute of limitations, could not recover 
actual, or single, damages. The remedy provided by Section 4 of the Clayton Antitrust 
Act is treble damages, with the damages actually sustained as the yardstick by which 
the remedy is to be measured. 


See Private Enforcement and Procedure, Vol. 2, J 9011.100. 


Suit for Civil Damages—Illinois Two-Year Statute of Limitations.—Since a treble 
damage suit under Section 4 of the Clayton Act is penal rather than remedial, the Illinois 
two-year statute of limitations applied, and since the plaintiff commenced its suit after 
the statute had run, its cause was barred, unless a showing was made that the statute 
was tolled by the pendency of a Government antitrust suit. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100. 


Suit for Civil Damages—Tolling of Statute of Limitations—Admissibility of Govern- 
ment Decree Against Defendant Not a Party to the Government Suit.—The running of 
the statute of limitations during pendency of a Government antitrust suit was tolled only as 
to defendants named in the Government antitrust suit. The pendency of a Government 
antitrust suit against four defendants did not toll the statute so as to enable a person to 
bring a private damage suit against the same four defendants and also a fifth defendant 
after the running of the statute of limitations. 

See Private Enforcement and Procedure, Vol. 2, | 9010.275. 

Suit for Civil Damages—Finality of Government Decree—Running of Statute of 
Limitations—Nature of Consent Judgment—Reservation of Jurisdiction—The statute 
of limitations, tolled as to private antitrust actions by the pendency of a Government 
antitrust action, begins to run as to a particular defendant when a final judgment or decree 
is entered as to that particular defendant. Even though a consent decree reserves to the 
court jurisdiction to modify the decree, the consent judgment is final, and the statute 
of limitations begins to run. ‘ 

See Private Enforcement and Procedure, Vol. 2, { 9010.200. 

For the plaintiff: Seymour F. Simon, and Sheldon O. Collen, Chicago, I. 


For the defendants: Edward R. Johnston, Samuel W. Block, Leon Fieldman, and 
Miles G. Seeley, Chicago, Ill. 
Amici Curiae: David A. Watts, and Malcolm A. Chandler, Chicago, Ill. 


Before Major, Chief Judge, Durry and Linpey, Circuit Judges. 


[Treble or Single Damages Sought] Illinois, brought suit against defendants 
Linpiry, Circuit Judge [In full text]: On RKO Radio Pictures, Inc., Paramount Pictures 
February 7, 1952, plaintiff, owner and oper- Inc., Paramount Film Distributing Corporation 
ator of the Wheaton Theatre, Wheaton, and Balaban & Katz Corporation, hereinafter 
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referred to as defendants or as RKO, the 
Paramount defendants and B & K respectively, 
and others, under Section 4 of the Clayton Act, 
15 U. S. C. Section 15, to recover damages 
for injuries allegedly sustained by reason 
of defendants’ violation of the antitrust 
laws, 15 U. S. C. Sections 1, et seg., during 
the period from April, 1941 to January 1, 
1948. 


The complaint was in four counts. Counts 
I and II charged monopolistic practices 
by defendants in restricting first and sub- 
sequent runs? of motion pictures to certain 
favored theatres located in Chicago, averred 
that defendants had conspired to establish 
a system of unreasonable clearances* to 
the injury of plaintiff and prayed for treble 
damages. To avoid the consequences of 
our decisions in Hoskins Coal & Dock Co. 
v. Truax Traer Coal Co., [1950-51 TRADE 
Cases § 62,925], 191 F. 2d 912, cert. denied 
342 U. S. 947, and Schiffman Bros v. Texas 
Co. [1952 Trape Cases { 67,270], 196 F. 2d 
695, that such an action is within the Illinois 
two year statute of limitations, counts III 
and IV were alternative in character, pray- 
ing single damages on account of the same 
acts complained of in counts I and II. De- 
fendants filed answers pleading, inter alia, 
the bar of the two year statute of limita- 
tons § COURTS C1051) *c.ecs ec lo: 


[Illinois Statute of Limitations Pleaded] 


Thereafter, defendants moved for sum- 
mary judgment on all counts, averring the 
statutory bar, and, alternatively, as to 
counts III and IV, for judgment on the 
pleadings on the ground that they failed 
to state a cause of action under the Act. 
On March 25, 1953, the court entered final 
judgment in favor of defendants. There- 
after, on April 23, 1953, on plaintiff’s motion, 
the judgments were vacated as to all de- 


fendants except B & K, and the motions © 


of defendants RKO and the Paramount 
defendants continued to permit the intro- 
duction in evidence of consent decrees en- 
tered against said defendants and certain 
other documents from the record of United 
States v. Paramount Pictures, Inc., Equity 
No. 87-273, pending as to certain parties 


1 Defined, United States v. Paramount Pic- 
tures, Inc, [1948-1949 TRADE CASES Jf 62,244], 
334 U. S. 131, 144-145, n. 6. 

? Plaintiff’s cause of action depended on proof 
of the existence of a contract between himself 
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other than defendants in the District Court 
for the Southern District of New York 
when the action at bar was filed. After 
further hearing and receipt of the docu- 
ments in evidence, the trial court again 
granted defendants’ motions and entered 
final judgment in their favor on July 3, 
1953. 


Errors assigned go to the questions 
of whether an action for single damages 
will lie and whether plaintiff’s claim is 
barred by the two year statute. Plaintiff 
contends, also, that the Hoskins and Schiff- 
man cases were erroneously decided and 
should be reconsidered. 


[Contention as to Single Damages] 


We turn first to plaintiff’s contention that 
it is entitled to sue for single or actual 
damages under Section 4 of the Act and 
thus escape the bar of the two year statute 
of limitations applicable to actions for treble 
damages. Our inquiry in this respect, 
therefore, is whether the remedy afforded 
by the Act is damages, which may be 
trebled by way of penalty, or treble dam- 
ages, with the damage actually sustained 
being merely the yardstick by which the 
remedy is to be measured. It is well to 
note, at the outset, as bearing not only on 
this issue but on arguments addressed 
throughout plaintiff's brief public policy 
considerations as affecting the question of 
limitation of actions, the decades of silence 
by Congress as to limitations as indicative 
of its intention that a plaintiff, to prevail, 
must satisfy the requirements of the ap- 
plicable state statute. 


We find no persausive authority which 
has considered this question. The court, 
in Haskell v. Perkins, 28 F. 2d 222, consider- 
ing itself faced with” this question, held 
that an action for treble damages under 
Section 7 of the Sherman Act did not sur- 
vive the death of the wrongdoer but per- 
mitted the recovery of actual damages. 
This decision however, is based on a pure 
assumption that the Act permitted the 
recovery of single damages, since the court 
addressed itself solely to the question of 
survival of the treble damage action. 


and one Duke. The Court of Appeals held that 
plaintiff had not sustained the basic burden of 
proof and had no cause of action under any 
theory. Haskell v. Perkins, 31 F. 2d 53, cert. 
denied 279 U. S. 872 (CA-3). 
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[Rights Under Statute Only] 


We are constrained, then, to treat the 
question as one of first impression. What- 
ever plaintiff's rights may be, they exist 
solely by virtue of the statute, as no right 
to recover treble damages was known to 
the common law. Decorative Stone Co. v. 
Building Trades Council, 23 F. 2d 426, cert. 
denied 277 U. S. 594 (CA-2); Shotkin v. 
General Electric Co. [1948-1949 Trapr CASES 
{ 62,341], 171 F. 2d 236 (CA-10). Section 
4 provides that any person “injured in his 
business or property” by any act forbidden 
“may sue therefor * * * and shall recover 
threefold the damages by him sustained, 
and the costs of the suit including a reason- 
able attorney’s fee.” Our determination as 
to the remedy afforded thereby must find 
its basis in the interpretation to be given 
the quoted language. In solving this ques- 
tion we must resolve all permissible doubts 
in favor of plaintiff, Bruces Juices v. Ameri- 
can Can Co. [1946-1947 Trape CASES 
{ 57,553], 330 U. S. 743, but we may not, un- 
der the guise of interpretation, usurp the 
powers of the legislature. 

Keeping this guiding principle in mind, 
can we say that the remedy afforded by 
Section 4 is damages, with a superadded 
trebling penalty? Unless we can, plaintiff’s 
contention must fail. Plaintiff argues that 
its remedy is damages; that the extent of 
the recovery permissible is three-fold the 
damages, and that, in suing for single dam- 
ages, it is merely foregoing a portion of 
the recovery. This apparently conforms to 
the basic assumption by the court which 
formed the foundation for the decision in 
the Haskell case. However inviting the 
prospect of assuming that which we are 
called upon to decide, we must follow the 
more difficult course which requires some- 
thing deeper than a play on words which 
divorces the remedy from the recovery 
and, in essence, reduces the issue to that 
of remittitur. 


[Statute Penal, Not Remedial] 


The statute is explicit; the only remedy 
provided therein is “threefold the damages” 
sustained. Giving to this language its plain 
meaning, we think the only permissible 
interpretation is that the remedy afforded 
is treble damages, penal in nature and sus- 
ceptible therefore to all restrictions sur- 
rounding an action of such nature. The 
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remedy has been so treated by this court 
in Bigelow v. RKO Radio Pictures, Inc. [1944- 
1945 Trape Cases J 57,402], 150 F. 2d 877, 
reversed on other grounds [1946-1947 TRapE 
Cases J 57,445] 327 U. S. 251, wherein the 
court said at 883: “The amount of this ver- 
dict was required by statute to be trebled 
by the judgment. In this respect neither 
the jury nor either court had any discretion. 
The verdict should represent actual dam- 
ages sustained, and two thirds of the jude- 
ment is a penalty which Congress has seen 
fit to impose * * *.” Furthermore, any 
doubt as to the intention of Congress, and 
we are of the opinion that the plain lan- 
guage of the Act admits of none, must 
fade away in the light of the remarks of 
Senator Hoar, sponsor in the Senate of the 
Sherman Act which first created a private 
right of action under the antitrust laws. The 
Senator submitted Section 7 of the Act to 
the Senate as a “section establishing a 
penalty, three-fold damages.’ Quoted with- 
out citation, 28 F. 2d at 223. 


Thus the amount of actual damage is a 
fact, which, when proved, becomes the 
yardstick on which the judgment is meas- 
ured. See also, McKean v, Hillman, 64 A. 
2d 899 (N. J. Super.), affirming a judgment 
holding the treble damage provisions of the 
Emergency Price Control Act of 1942 to be 
the exclusive remedy for rent overcharges; 
Illinois & S. L. R. R. & C. Co. v. People, 19 
Ill. App. 141. That plaintiff may not alter 
a remedy which exists solely by virtue of a 
statute is a principle too well settled to re- 
quire citation of authority. The remedy is 
the same regardless of the prayer of a com- 
plaint, and plaintiff may not do away with 
the limitations of the statute on which 
he relies by his pleading. The single dam- 
age counts were properly dismissed. 

Plaintiff contends, with support in briefs 
filed by amici curiae, that we should recon- 
sider our decisions in the Hoskims and 
Schiffman cases, that an action under Sec- 
tion 4 of the Act is governed by the Illinois 
two year statute. It is urged that we 
overlooked the postulate announced in Bell 
v, Farwell, 176 Ill. 489, and other cases in 
Illinois, that, for purposes of the application 
of Illinois law, the courts of that state ac- 
cept whatever characterization is placed on 
a statutory cause of action by the courts 
of the jurisdiction enacting the statute. Ap- 
plying this rule, it is said that the courts 
of Illinois would find, on authority of 
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Chattanooga Foundry & Pipe Works v. City 
of Atlanta, 203 U. S. 390, the remedy of 
treble damages provided by the Act to be 
remedial and, therefore, not governed by 
the two year statute. 


This argument is premised on a misap- 
prehension of what was decided in Hoskins 
and Schiffman. As we said in the latter, 
“We pointed out (in Hoskins) that the real 
question facing us * * * was not whether 
the action was one to recover a statutory 
penalty within the meaning of any federal 
statute but whether actions such as this are 
limited to a period of two years under the 
Illinois statutes, t.e., whether actions to re- 
cover treble damages must be commenced 
in Illinois within two years. It is of no 
significance that the cause of action arises 
under federal statutes.” 196 F. 2d at 696. 
This postulate refutes the basic premise on 
which plaintiff and amici rely, namely, that 
those cases look to the state law to char- 
acterize the action as penal or remedial. 
These decisions are but a necessary conse- 
quence of the basic principle that statutes 
of limitation affect the remedy merely, not 
the substantive right. 


Extended discussion of the cases relied 
on is unnecessary. The basic issue in Bell 
v. Farwell, supra, was one of public policy, 
t.e., whether an Illinois court would enter- 
tain the cause, viz., whether the applicable 
statute of the State of Kansas was penal 
or remedial. This question was resolved in 
accord with applicable decisions of the 
Supreme Court of Kansas, and, applying 
the familiar doctrine of comity, the court 
held that the action would lie. In Emer- 
son v. North Amer. Trans. Co., 303 Ill. 282, 
the court was concerned only with the ques- 
tion as to when a cause of action accrued 
and the statute of limitations began to run 
against a claim based on a demand deposit 
certificate executed in Alaska. We are 
not, however, concerned, as contended, with 
a like question of conflict of laws, but, as 
We pointed out at page 696 in the Schiffman 
opinion, with a question of procedure, 
namely, what Illinois Statute limits the 
prosecution of a cause of action for treble 
damages and attorney’s fees. Irrespective 
of the tag affixed to a statutory cause of 
action, if we find that it falls within that 
category of suits which the courts of the 
state hold to be limited by the two year 
statute, Our inquiry comes to an end. As 
we indicated in Hoskins, 191 F. 2d at 914, 
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this principle is in accord with Chattanooga 
Foundry & Pipe Works v. City of Atlanta, 
203 U. S. 390. See also, Leonia Amusement 
Corp. v. Loew’s Incorporated [1953 TRADE 
Cases ¥ 67,592] 117 F. Supp. 747. 


Plaintiff refers to several recent cases 
which are said to criticize Hoskins and 
Schiffman. However, the courts, in Electric 
Theater Co. v. Twentieth Century-Fox Film 
Corp. [1953 Trape Cases § 67,560], 113 F. 
Supp. 937; Florida Wholesale Drug, Inc. v. 
Ronson Art Metal Works {1953 TRAavE CASES 
{ 67,483], 110 F. Supp. 573; Reid v. Double- 
day & Co. [1953 Trane Cases { 67,428], 109 
F. Supp. 354; and Leonia Amusement Corp. 
v. Loew’s Incorporated, supra, were careful 
to emphasize that the Illinois statute required 
a result different from that reached by the 
trial court in each of those cases. The courts 
which have taken issue with Hoskins and 
Schiffman have, like plaintiff and amici in 
their briefs and argument, done so through 
a misapprehension of what we decided. 
Fulton v, Loew’s Incorporated {1953 TRADE 
Cases § 67,571], 114 F. Supp. 676; Wolf 
Sales Co. v. Rudolph Wurlitzer Co. [1952 
TRADE Cases § 67,321], 105 F. Supp. 506. 
After careful consideration of the briefs and 
argument of plaintiff and amici on this issue, 
we are still of the opinion that Hoskins and 
Schiffman were correctly decided and are con- 
trolling. Plaintiff's cause is barred as to de- 
fendants, absent a showing that the statute 
was tolled. 


[Plaintiff Contends Statute Tolled| 


Plaintiff insists, however, that defendants 
may not, under the circumstances of this 
case, rely on the statute of limitations. It 
argues that, under the provisions of the 
second paragraph of Section 5 of the Clay- 
ton Act, the pendency of the Paramount 


case, an antitrust action brought by the’ 


United States against the major figures in 
the motion picture industry, suspended the 
running of the statute against plaintiff’s 
claim until a date within two years prior to 
February 7, 1952 when its complaint was 
filed. Because of facts subsequently related, 
plaintiff’s positions with respect to RKO 
and the Paramount defendants on the one 
hand and B & K on the other are quite 
divergently different. There is, however, 
an underlying public policy argument which 
is generally applicable to each argument ad- 
vanced on the suspension issue. Due to the 


Copyright 1954, Commerce Clearing House, Inc. 


a 


as 


Number 291—119 
4-22-54 


highly technical nature of the subject mat- 
ter, we have thought it advisable to examine 
the provisions of Section 5 in their entirety 
before proceeding to consider arguments 
addressed to the effect of that Section on 
plaintiff's cause against the individual 
defendants. 


Section 5 provides that: 


_ “A final judgment or decree rendered 
in any criminal prosecution or in any suit 
Or proceeding in equity brought by or on 
behalf of the United States under the 
antitrust laws to the effect that a de- 
fendant has violated said laws shall be 
prima facie evidence against such defend- 
ant in any suit or proceeding brought 
by any other party against such defend- 
ant under said laws as to all matters 
respecting which said judgment or de- 
cree would be an estoppel as between the 
parties thereto * * *, 

“Whenever any suit or proceeding in 
equity or criminal prosecution is insti- 
tuted by the United States to prevent, 
restrain, or punish violations of any of the 
antitrust laws, the running of the statute 
of limitations in respect of each and every 
private right of action arising under said 
laws and based in whole or in part on any 
matter complained of in said suit or pro- 
ceeding shall be suspended during the 
pendencysthereet., 15. UL S.C; See, 16: 


Reduced to essentials, we construe the 
premises underlying plaintiff's argument as 
follows: 1. Section 4 of the Clayton Act, 
providing a right of action for damages to 
private persons injured by a combination in 
violation of the antitrust laws, was de- 
signed by Congress to be a means of en- 
forcing those laws; Bruces Juices v. American 
Can Co. [1946-1947 Trane Cases § 57,553], 
830) U. S)_743 Maliz uv Sax, 134 F.2d 2 
[1940-1943 Trape Cases 56,259], cert. 
denied 319 U. S. 772 (CA-7); 2. Section 5 
was designed to effectuate this purpose by, 
(a), permitting private parties to utilize as 
evidence a judgment in an action prose- 
cuted successfully by the United States 
involving in whole or in part the same 
subject matter as that complained of in the 
private suit, and, (b), suspending the run- 
ning of the statute of limitations during 
pendency of the government’s suit in order 
to guarantee to an injured party the full 
benefit of findings adduced therein; and, 3. 
Ergo, Section 5 operates to preserve to an 
injured party his right of action against all 
parties to the unlawful conspiracy against 
the bar of the statute of limitations until 
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the full period of limitation has elapsed 
after a government antitrust action shall 
have been finally determined as to all de- 
fending parties. Thus it is argued that con- 
clusion (3) must follow unhesitatingly from 
the policy considerations enunciated in 
premises 1 and 2. 


A hypothetical examination of the facts 
of the case at bar, carried to its logical 
conclusion in the light of the provisions of 
those sections and the judicial authority 
construing them, will illustrate the fallacy 
of the conclusion. In 1938 the United 
States filed a civil action, U. S. v. Para- 
mount, et al., against the major companies 
of the picture industry. The complaint, 
charged A, B, C and D with conspiring 
together to eliminate competition in the 
exhibition of pictures in violation of the 
antitrust laws, 15 U.S. C. Section 1, et seq., 
by establishing a nationwide system of un- 
reasonable runs and clearances governing 
the licensing of films for exhibition. This 
litigation, which resulted in a decree against 
all defendants, was finally terminated as to 
all on February 7, 1952, when a decree was 
entered against Loew’s Incorporated. 


A complaint filed by P, the owner of a 
suburban theatre, alleges that he was in- 
jured by a conspiracy of A, B, C, D and E, 
the latter being the local exhibitor who con- 
trols all first run theatres in the downtown 
section of the metropolitan area in which 
P’s theatre is located. It is averred that 
under the system of classification of theatres 
adopted by the local conspirators, P was 
denied access to new films until some two 
months after termination of the downtown 
first run and, even then, was forced, by 
reason of unreasonably delayed clearances, 
to charge a severely restricted admission 
price. Section 4 gives him a right of action 
against every person who participated in 
the conspiracy to his injury. 


[Effect of Section 5 of Clayton Act] 


The impact of Section 5 on this right of 
action must be determined with reference to 
what action, if any, the United States has 
taken to punish or enjoin the unreasonable 
combination. Although that section inures 
to P’s benefit when the government has 
acted, no restraint is imposed on his con- 
duct; he may file his action for damages 
at will without regard to what the govern- 
ment has done. If however his cause is 
heard before the government’s case was 
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filed, or before that action has been deter- 
mined in favor of the government, P has 
the burden of proving every element of his 
case. Thus he must prove the existence 
of the combination in violation of the Act 
and how and to what extent he has been 
injured. Insofar as the injury is occa- 
sioned by the national conspiracy, as con- 
trasted with activities of the local combine, 
this too is an element of P’s burden of 
proof. He can derive no benefit from the 
pendency of the government’s suit until 
a final decree has been entered therein. 
Fifth & Walnut, Inc. v Loew's Incorporated 
[1948-1949 TrApE CASES § 62,219], 76 F. 
Supp. 64 [1948-1949 Trapr Cases f 62,453], 
aff'd 176 F. 2d 587, cert. denied 338 U. S. 
894 (CA-2). 


If, however, P awaits the outcome of 
the government suit before filing his action, 
he will receive the evidentiary benefits pro- 
vided by Section 5. While we are con- 
cerned with the tolling provisions of the 
second paragraph of that Section only, the 
two paragraphs are complementary and 
must be construed together, Fifth & Wal- 
nut, Inc. v. Loews Incorporated, supra, and 
it is well, therefore, to spell out the benefit 
provided by the first paragraph. This pro- 
vision makes a judgment against a defend- 
ant admissible against “such defendant”, 
in a private action for damages, as prima 
facie evidence of such matters only as are 
necessarily decided in a government suit. 
Emich Motors Corp. v. General Motors Corp. 
{1950-1951 Trape Cases { 62,778], 340 U. S. 
558. If a decree is entered that A, B, C 
and D have conspired together on a na- 
tional scale to eliminate competition, this 
decree is admissible in P’s action as prima 
facie proof of the nationwide conspiracy, 
but not to prove the existence of a con- 
spiracy directly affecting any particular lo- 
cality. Emich Motors Corp. v. General Motors 
Corp., supra; Theatre Enterprises v. Para- 
mount Film Distrib. Corp. [1953 TRapE CASES 
§ 67,413], 201 F. 2d 306, aff’d 346 U. S. 537 
(CA-4); DeLuxe Theatre Corp. v. Balaban 
& Katz Corp. [1950-1951 Trape Cases 
7 62,790], 95 F. Supp. 983, or to prove the 
fact of P’s injury. Monticello Tobacco Co. 
v. American Tobacco Co. [1952 Trapr Cases 
1 67,300], 197 F. 2d 629, cert. denied 344 
Wa S3875) (GAZ): 


Thus, in the Theatre Enterprises case, the 
trial court instructed the jury, inter alia, with 
respect to the effect of the decree in U. S, v. 
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Paramount, “‘There was not before the 
Court [in the Paramount case] the present 
factual situation which is before you now 
with respect to Baltimore theatres. There- 
fore, it is still necessary in the present case, 
in order for plaintiff to recover, for it to 
prove to your satisfaction by the weight of 
the credible evidence, that these defendants, 
or some of them, have conspired in an un- 
reasonable manner to keep first run exhibi- 
tions from the plaintiff * * *”” 201 F. 2d 
at 315. This was sustained on appeal. 


In other words, the decisive issues in the 
government’s suit and in P’s case are differ- 
ent. The decree in the former merely lays 
the cornerstone on which P’s case must be 
built. Though he may enjoy the benefit 
of Section 5, P still must prove the impact 
of the national conspiracy on his locality, 
the conspiracy of A,~B, €, Di and E to 
eliminate competition locally and how and 
to what extent he has been injured thereby. 
The decree is not prima facie evidence, or 
even probative, of E’s complicity in the un- 
lawful combination. This result is in keep- 
ing with the plain language of that Section 
which restricts the prima facie effect to 
defendants in the government suit. 


The second paragraph of that Section 
is designed to insure to injured parties the 
full fruits of the government’s case by sus- 
pending during pendency thereof, the run- 
ning of the statute against a right of action 
in favor of parties injured by the same acts. 
Although this paragraph does not speak in 
terms of defendants in a suit brought by the 
government, it suspends the running of 
limitations during pendency thereof “in re- 
spect of each and every private right of 
action * * *, based in whole or in part on 
any matter complained of’ therein. Neither 
logic nor public policy considerations de- 
mand, or even permit, us to say that the 
pendency of a government antitrust suit 
operates to suspend the running of the 
statute as to every party who participated, 
either locally or nationally, in the nation- 
wide combination condemned thereby with- 
out regard to whether or not he was named 
therein as a defendant. Rather, the suspen- 
sion provisions must be construed in the 
light of what can be accomplished thereby. 
Our hypothetical complaint charges and our 
hypothetical decree finds that A, B, C and 
D conspired together to eliminate competi- 
tion on a national scale. The decree is 
prima facie evidence as to this question 
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only. P reaps the full benefit of Section 5 
if the statute is suspended as to the parties 
named. If a different result is desirable, 
provision for its promulgation is a function 
of the Congress, not of the courts. 


[Statute Not Tolled as to One Defendant] 


What has been said should dispose of 
plaintiff's contention that pendency of the 
Paramount case suspended the running of 
the statute as to B & K, who was not a 
party to that cause. B & K, a former sub- 
sidiary of defendant Paramount, was, dur- 
ing the period when plaintiff’s injury 
allegedly was incurred, the local exhibitor 
circuit which controlled first run theatres 
in the Chicago Loop. Almost without ex- 
ception, the tolling provisions of Section 5 
have been held inapplicable to parties not 
defendants in the government antitrust suit. 
Momand v. Universal Film Exchanges, 43 
F. Supp. 996 [1948-1949 TRApE CasEs 
‘O2,300)) aid. 172.8. 2d 37, cert; denied 
336 U. S. 967 (CA-1); Levy v. Paramount 
Pictures, Inc. [1952 Trane CASES J 67,327], 
104 F. Supp. 787. Cf., Don George, Inc. v. 
Paramount Pictures [1952 TrapE CASES 
§ 67,294], 111 F. Supp. 458. It has been 
held that U. S. v. Paramount was not pending 
against a wholly owned subsidiary of Para- 
mount, Christensen v. Paramount Pictures 
[1950-1951 Trape Cases { 62,751], 95 F. 
Supp. 446, or against an affiliate of Twen- 
tieth Century-Fox, Electric Theater Co. v. 
Twentieth Century-Fox Film Corp. [1953 
TravE CASES § 67,560], 113 F. Supp. 937, 
who were not themselves named defend- 
ants therein. 


It is necessary, however, to consider 
briefly plaintiffs first alternative proposi- 
tion. Plaintiff relies on Homewood Theatre 
v. Loew's Incorporated [1952 Trape CASES 
1 67,333], 110 F. Supp. 398, to support the 
basic premise on which its position depends, 
viz., that the Paramount decree is admis- 
sible as prima facie evidence against 
B & K, and, therefore, the running of the 
limitation statute was suspended. We do 
not read this case as authority for the 
argument. In an action for treble damages 
against a number of defendants, Homewood 
urged that the decree in the Paramount case 
was prima facie evidence against defendant 
Minnesota Amusement Company, although 
that Company was not a defendant in the 
government cause. The court expressly 
refrained from ruling on that question. 
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Thus it stated at page 411, “As to this 
* * * contention, the court does not find 
it necessary to decide. Suffice it to state 
that the decree being admissible as to all 
the distributor defendants, they constitute 
prima facie evidence as to them, and the 
Minnesota Amusement Company being a 
beneficiary and a part of the loca] con- 
spiracy, which is a part of the national 
conspiracy, it cannot object to the admis- 
sion of such evidence in that it having 
knowingly joined the conspiracy here, all 
acts of the conspirators in furtherance of 
the conspiracy necessarily are admissible 
as to it.’ Thus the court, correctly we 
think, denied prima facie effect to the decree 
except as to parties to the Paramount case. 


We are of the opinion that Section 5 
operates to toll the running of limitations 
during pendency of a government antitrust 
suit only as to named defendants, and that 
in the present case running of the Illinois 
statute was never tolled as to B & K by 
pendency of U. S. v. Paramount. 


[Finality of Consent Decree] 


A question is presented as to whether 
the statute of limitations was tolled as to 
RKO and the Paramount defendants until 
U. S. v. Paramount was finally determined 
in 1952. Both were named defendants 
therein; consent decrees were entered there- 
in against each; and each was severed from 
the cause more than two years before the 
complaint was filed in the case at bar. 
Defendants contend that the statute of 
limitations commenced running as to each 
of them when the respective consent de- 
crees were entered. Plaintiff's position is 
twofold, Thus we must determine, 1. 
whether the Paramount case continued to 
pend against these defendants, thus tolling 
the statute of limitations as to them, until 
the cause was determined as to all defend- 
ants, notwithstanding the prior entry of the 
consent decrees; and 2. whether, if the con- 
sent decrees are held to be final, that action 
was nevertheless pending against said de- 
fendants within the meaning of Section 5 in 
view of the various orders entered subse- 
quently thereto modifying those decrees in 
certain respects. 

The first contention has been urged and 
rejected by the courts in at least three well 
considered decisions by district courts. 
Barnett v. Warner Bros. Pictures Distrib. 
Corp. [1953 Trave Cases J 67,531], 110 F. 
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Supp. 5; Alex Theatre Corp. v. Balaban & 
Katz Gorp, C@H 1952. TRApE CASES; 
7 67,357; Manny v. Warner Bros. Pictures, 
Inc. [1953 TrapeE Cases J 67,606], 116 F. 
Supp. 807. In the Barnett case the court 
said of the consent decrees against these 
defendants in U. S. v. Paramount, “It is the 
opinion of the court that the pendency of a 
government suit ends (1) when final judg- 
ment has been entered after trial and ap- 
pellate proceedings are concluded, or (2) 
when final judgment is entered by consent 
of the parties. Any other construction of 
Section 5 would lead to long, and in some 
instances permanent suspensions of all 
statutes of limitations. Congress could not 
have intended such a result.” 110 F. Supp. 
at 7. The court held that the statute of 
limitations began to run against RKO and 
the Paramount defendants as of the date 
when consent decrees were entered against 
the respective defendants in the govern- 
ment’s suit. See also, similar language in 
Manny v. Warner Bros. Pictures, Inc., supra 
at 809. 

We think these decisions embody the 
correct interpretation of the Act. Plaintiff 
concedes that the two paragraphs of Sec- 
tion 5 are complementary. As previously 
demonstrated, no public policy considera- 
tions require that the tolling provisions be 
more extensive than the evidentiary pro- 
visions which they are designed to protect. 
The consent decrees against the RKO and 
the Paramount defendants were essentially 
final in character. From the date of their 
entry the complaints of the government 
against the respective defendants were termi- 
nated. At that time the purpose of the toll- 
ing provisions had been served, and, logically, 
the statute of limitations commenced to run. 
To hold that the statute is tolled as to all 
defendants in a government suit until that 
suit is terminated as to every defendant would 
result only in placing a premium on dilatori- 
ness and stale litigation. 

No authority is cited, and we have found 
none, which militates against this. In 
pertinent part of decision in Twentieth 
Century-Fox Film Corp. v. Brookside Theatre 
Corp. [1952 Trave Cases { 67,218], 194 F. 
2d 846, cert. denied 343 U. S. 942 (CA-8), 
involved only the question whether U, S. v. 
Paramount was pending against certain de- 
fendants between the date of the entry of 
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a blanket consent decree on November 20, 
1940, and August 7, 1944, when the United 
States moved for trial. That decree was 
held to be interlocutory, whereas the de- 
crees with which we are confronted termi- 
nated the cause as to the defendants named 
therein. 

The conclusion we reach does not im- 
pinge upon the salutary role which self- 
interest, through private litigation, is de- 
signed to play in enforcing the antitrust 
laws. Bruces Juices v. American Can Co. 
[1946-1947 Trane Cases J 57,553], 330 U. S. 
743; Maltz v. Sax [1940-1943 TrapE CASES 
J 56,259], 134 F. 2d 2, cert. denied 319 U. S. 
772 (CA-7). At any time within two years 
after these consent decrees were entered, 
plaintiff might have filed its action against 
the said defendants, taken advantage of the 
decrees as evidence supporting its claim and 
recovered three times the amount of dam- 
age proved. Under the Act all conspirators 
are liable for injury to private persons both 
jointly and severally. By the same token 
it may now recover its full measure of dam- 
ages from defending parties as to whom the 
statute of limitations imposes no bar. 


[Statute Not Tolled by Modifying Orders] 


Plaintiff’s reliance on modifying orders 
entered subsequent to entry of these consent 
decrees to support its contention that the 
Paramount case continued to pend against 
RKO and the Paramount defendants after 
decrees were entered as to them is, we 
think, misplaced. We think it unnecessary 
to consider those decrees in detail. Suffice 
it to say defendants were continuously en- 
joined from certain concerted practices rela- 
tive to imposition of unreasonable runs and 
clearances and were required to divest 
themselves of certain exhibition properties 
thus divorcing exclusive control of motion 
picture exhibition activities from produc- 
tion and distribution. Each decree reserved 
jurisdiction to enforce, and, to that end, to 
modify it as changing conditions might re- 
quire. Pursuant to this reservation, orders 
as recent as January 2, 1951, were entered 
from time to time modifying the judgments 
in certain respects. 


Irrespective of pendency of the cause, 
and of the reservation of jurisdiction, no 
one will dispute the inherent power of a 
court of equity to enforce its decree. In the 
language of Mr. Justice Cardozo, in United 
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States v. Swift & Co., 286 U. S. 106, 114, 
“We are not doubtful of the power of a 
court of equity to modify an injunction in 
adaptation to changed conditions though it 
was entered by consent. * * * If the reser- 
vation had been omitted, power there still 
would be by force of principles inherent in 
the jurisdiction of the chancery. A continu- 
ing decree of injunction directed to events 
to come is subject always to adaptation as 
events may shape the need.” 


[Plaintiff's Claim Barred| 


If we adopt the rule for which plaintiff 
contends, pendency of the Paramount case 
as to consenting defendants would be co- 
extensive with the power of the court to 
enforce its decree, encompassing an indefinite 
period of time with no foreseeable limits. 
So construed, Section 5 might, as defend- 
ants suggest, suspend the running of stat- 
utes of limitations forever. The mere 
statement of this proposition illustrates its 
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fallacy. Had Congress intended to deny 
the benefit of limitation statutes to violators 
of the antitrust laws, that intention would 
have been clearly expressed. If we cannot 
imply that general intent, we should not 
presume that Congress intended that limita- 
tions be forever suspended as to the wrong- 
doer who is caught while the violator who 
evades detection may invoke their protec- 
tion. The court’s decree of injunction is no 
less final merely because from time to time 
expediting orders are necessary to effect its 
enforcement. 


We conclude that the two year statute of 
limitations, although suspended originally 
as to RKO and the Paramount defendants 
by the pendency of U. S. v. Paramount began 
to run in favor of these defendants when 
consent decrees were entered against them 
in that case on November 8, 1948 and 
March 3, 1949 respectively. Plaintiff's 
claim is now barred. 


The judgments are affirmed, 


[J 67,723] United States v. Celanese Corporation of America. 
In the United States District Court for the Southern District of New York. Civil 
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Case No. 998 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Sale of Machinery Required—A manufacturer 
of rayon consented to the entry of a decree requiring it to sell, at a fair price, any rayon 
warp knit fabric machines in its possession at the date of the decree which were acquired 


through merger with a competitor. 


acquired through the merger was provided for. 


The sale of other machinery in substitution for that 


Also, the decree restrained the defendant 


from reacquiring any rayon warp knit fabric machines required to be divested. 


See Combinations and Conspiracies, Vol. 1, § 2005.600; Department of Justice Enforce- 


ment and Procedure, Vol. 2, § 8301.50, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, W. B. Kilgore, Jr., 
Richard B. O’Donnell, and Malcolm A. Hoffman. 


For the defendant: Charles C. Parlin, of Shearman & Sterling & Wright; Samuel 
Rosenman, of Rosenman, Goldmark, Colin & Kaye. 


For a prior decision of the U. S. District Court, Southern District of New York, see 
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Final Judgment 


F. X. McGouey, District Judge [In full 
text]: Plaintiff, the United States of America, 
having filed its complaint herein on Decem- 
ber 5, 1949; plaintiff having amended its 
complaint by stipulation and order dated 
May 8, 1950; the Court having granted de- 
fendant’s motion for partial summary judg- 
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ment dismissing the claim in the complaint 
based upon Section 7 of the Clayton Act, by 
order dated July 24, 1950; defendant having 
filed its answer on July 29, 1950 denying 
the substantive allegations of the amended | 
complaint; and plaintiff and defendant by 
their respective attorneys having severally 
consented to the entry of this Final Judg- 
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ment before the taking of any testimony, 
without trial or adjudication of any issue 
of fact or law herein, except the adjudica- 
tion made in the above order of the Court, 
dated July 24, 1950, and without any ad- 
mission by any party in respect to any such 
issue, and upon the aforesaid consent of the 
parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Jurisdiction | 

This Court has jurisdiction of the subject 
matter herein and of the parties hereto. 
The complaint states a cause of action 
against the defendant under Section 1 of 
the Act of Congress of July 2, 1890 entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies’, 
commonly known as the Sherman Act, as 
amended. 

II 
[ Definitions | 

As used in this Final Judgment: 

(A) “Defendant” shall mean defendant 
Celanese Corporation of America; 

(B) “Rayon warp knit fabrics” shall mean 
fabrics made from acetate or viscose rayon 
yarn by knitting such yarn on a warp knit 
machine in a flat piece with a distinctive 
lock stitch; 

(C) “Person” shall mean any individual, 
partnership, corporation, association, firm, 
trustee or other business or legal entity. 


Ill 
[Applicability] 


The provisions of this Final Judgment 
shall apply to defendant and its successors, 
subsidiaries, assigns, directors, officers, em- 
ployees and agents, and to all other persons 
acting under, through or for defendant. 


IV 
[Sale of Machinery Required] 


(A) Defendant is ordered and directed, 
within thirty days after the date of entry 
of this Final Judgment to offer for sale 
and to sell, at a fair price, any rayon warp 
knit fabric machines in its possession at 
the date of entry of this Final Judgment, 
which were acquired by it through merger 
with Tubize Rayon Corporation. The 
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number and make of the rayon warp knit 
fabric machines acquired by defendant through 
merger with Tubize Rayon Corporation 
are set forth in Appendix (A) attached 
hereto. Nothing in the foregoing shall be 
deemed to prohibit the defendant from offer- 
ing for sale and selling, in lieu of any one or 
more of the said machines described in 
Appendix (A), any one or more of other 
rayon warp knit fabric machines in its pos- 
session, provided that at the time of sale 
of all of the substituted machines the total 
capacity of such substituted machines shall 
be equal or superior to the total capacity 
of the machines acquired from Tubize 
Rayon Corporation which are not offered 
for sale. Machines sold by defendant at any 
time after December 5, 1949, shall be in- 
cluded in computing the total number of 
machines which defendant is required to 
offer for sale and to sell under this Sub- 
section (A) of this Section IV. 


(B) Defendant is enjoined and restrained 
from reacquiring any rayon warp knit fabric 
machines, divested pursuant to this Final 
Judgment, either prior to or subsequent to 
the date of entry of such Final Judgment. 

(C) Defendant is ordered and directed to 
furnish to the plaintiff within 30 days after 
the date of this Final Judgment, a report 
showing that defendant has fully complied 
with the requirements of Subsection (A) of 
this Section IV. 


V 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment ‘duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to defendants, be per- 
mitted (1) access during the office hours 
of defendant to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of defendant relating to 
any matters contained in this Final Judg- 
ment and (2) subject to the reasonable con- 
venience of defendant and without restraint 
or interference from defendant, to interview 
officers and employees of defendant, who 
may have counsel present, regarding such 
matters. Upon the written request of the 
Attorney General or the Assistant Attorney 


Copyright 1954, Commerce Clearing House, Inc. 


nf a 


antag 


Number 291—125 
4-22-54 


General in charge of the Antitrust Division, 
defendant shall submit such reports in writ- 
ing with respect to matters contained in this 
Final Judgment as from time to time may 
be necessary for the purpose of enforcement 
of this Final Judgment. No information 
obtained by the means permitted in this 
Section V shall be divulged by any repre- 
sentative of the Department of Justice except 
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as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, or for the modification or termi- 
nation of any of the provisions hereof, and 
for the purpose of the enforcement of com- 
pliance therewith and the punishment of 
violations thereof. 


Appendix A 


in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final Judg- 


Warp Kmt Machines Acquired by Celanese 
Through Merger with Tubize 


ment or as otherwise required by law. Schneider and Reuthner.............. 21 
WWihitunes\iodel: rAgws mena ole. mee 33 
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Case No. 1114 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Trade Association—Membership—By-laws—Meetings.—An electric 
sign trade association was required by the terms of a consent decree to grant equal and 
non-discriminatory membership to any parts manufacturer, jobber, or sign manufacturer 
wishing to join, and amendment of the association’s by-laws to incorporate certain pro- 
visions of the decree was required. The association was enjoined from calling, sponsoring, 
or participating in any sectional or national meeting without notice and equal opportunity 
for all members to attend. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.60, 8421. 


Consent Decree—Conspiracy—Practices Enjoined—Price Fixing—Restraint of Trade 
—Allocation of Markets—Evaluation of Manufacturers or Jobbers.—An electric sign 
trade association and three individuals consented to the entry of a decree restraining 
them from combining or conspiring to (1) fix prices or sales terms for the sale or lease 
of electric signs or parts, (2) restrict or prevent any person from manufacturing, selling, 
purchasing, or distributing electric signs or sign parts, (3) allocate markets, (4) induce or 
persuade any parts jobber or manufacturer to refrain from manufacturing, selling, or 
leasing signs or parts to any person or group, (5) refuse to purchase or sell sign parts, and 
(6) evaluate or rate any of the qualifications of any parts manufacturer, jobber, or sign 
manufacturer. However, the defendant association was not prohibited from operating 
a bona fide credit bureau for the exchange of credit information. 


See Combinations and Conspiracies, Vol. 1, J 2017.121, 2017.350. 
Consent Decree—Practices Enjoined—Dissemination of Trade Information.—An 


electric sign trade association and three individuals consented to the entry of a decheen. 
prohibiting them from combining or conspiring to collect, disseminate or communicate 
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168” in width. 
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among themselves or to any other person any information (1) concerning prices, terms, or 
conditions for the manufacture, sale, or distribution of electric signs or parts, or (2) 
concerning the qualification of any parts manufacturer, parts jobber, or sign manufacturer. 
However, the exchange of information between a seller and a bona fide purchaser or 
prospective purchaser in actual individual transactions was not forbidden. 


See Combinations and Conspiracies, Vol. 1, § 2017.340. 


Consent Degree—Practices Enjoined—Restraint of Trade—Participation in Certain 
Association Activities—An electric sign trade association and three individuals were 
enjoined by a consent degree from (1) influencing or suggesting to any parts manufac- 
turer, jobber, or sign manufacturer prices or sales terms for the sale, distribution or lease 
of electric signs or parts to any third person, (2) hindering or preventing any other person 
from manufacturing, selling or distributing electric signs or parts, (3) hindering or 
preventing any person from purchasing, selling, or leasing electric signs or parts from or 
to any other person or group, and (4) knowingly being a member of, contributing anything 
of value to, or participating in the activities of any organization or association the activities 


or purposes of which are inconsistent with the decree. 
See Combinations and Conspiracies, Vol. 1, § 2017.121. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Earl A. Jinkinson, 
Special Assistant to the Attorney General, Charles W. Houchins, Trial Attorney, William 
D. Kilgore, Jr., and Harry N. Burgess, Attorneys. 


For the defendants: Simon H. Alster and Frank M. Ely (for Natl. Electric Sign 
Assn., Maurice R. Ely, and Henry K. Lambke), and Thomas S. Tyler (for John K. Lamb). 


Final Judgment 


Witt1am Kwocu, District Judge [In full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on Decem- 
ber 18, 1951; defendant Sidney C. Fraser 
having died and the complaint against him 
having been dismissed by separate Order 
of the Court; defendants National Electric 
Sign Association, Maurice R. Ely, John K. 
Lamb, and Henry K. Lambke having ap- 
peared and filed their answers to such 
complaint, denying the substantive allega- 
tions thereof; and plaintiff and defendants 
National Electric Sign Association, Maurice 
R. Ely, John K. Lamb, and Henry K. 
Lambke, by their attorneys herein, having 
severally consented to the entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein, and 
without admission by any party in respect 
of any such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon the consent of the parties hereto, 
it is hereby 

Ordered, Adjudged and Decreed as follows: 


Il 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto 
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and the complaint states a cause of action 
against the defendants under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
as amended, commonly known as the Sher- 
man Act. 


dopoh alll 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, firm, association, corporation or 
any other legal entity; 


(B) “Association” means the defendant 
National Electric Sign Association; 


(C) “Defendants” shall mean the Na- 
tional Electric Sign Association, Maurice R. 
Ely, John K. Lamb, and Henry K. Lambke, or 
any of them; 


(D) “Electric signs” means advertising 
or display signs of the neon or electric bulb 
type customarily used by commercial and 
industrial establishments in the United States, 
and components and parts thereof; 


(E) “Sign parts” means the various com- 
ponents and parts used in the construction 
of electric signs, including, but not limited 
to, such items as tubing, electrodes, trans- 
formers and timers; 
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(F) “Parts manufacturer” means a per- 
son engaged in the manufacture and sale 
of sign parts; 

(G) “Parts jobber’ means a person en- 
gaged in the purchase of sign parts from 
parts manufacturers for resale; 


(H) “Sign manufacturer’ means a per- 
son engaged in the manufacture or assembly 
of electric signs for sale or lease to users 
thereof. 


HME 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, subsidiaries, successors and as- 
signs and all other persons acting under, 
through or for such defendant. 


nV) 


[Action Required and Practices 
Prohibited] 


(A) Defendant Association is ordered 
and directed to grant equal, uniform and 
non-discriminatory membership in said 
Association, upon application therefor, to 
any parts manufacturer, parts jobber or 
sign manufacturer. Membership dues for 
all members shall be determined upon a 
uniform basis. 


(B) Defendant Association is ordered 
and directed within one hundred and twenty 
(120) days after the date of entry of this 
Final Judgment to amend its By-Laws so 
as to incorporate therein Sections V and 
VI of this Final Judgment, and to furnish 
to each of its present and future members 
a copy of this Final Judgment by registered 
mail, return receipt requested. 


(C) Defendant Association is enjoined 
and restrained from calling, sponsoring or 
participating in: 

(i) any regional or sectional meeting of 
the members of said Association unless all 
the members of such Association within 
said region or section are given notice of 
such meeting and equal opportunity to 
attend; 

(ii) any national convention or meeting 
of the members of said Association unless 
all such members thereof are given notice 
of such meeting or convention and equal 
opportunity to attend. 
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V 


| Combinations and Conspiracies 
Prohibited] 


Defendants are jointly and severally en- 
joined and restrained from combining or 
conspiring with, or from entering into, 
adhering to, maintaining or furthering, or 
claiming any rights under, any contract, 
agreement or understanding, with any per- 
son, directly or indirectly, to: 


(A) Fix, determine, suggest or maintain 
prices or other terms or conditions for the 
sale or lease of electric signs or sign parts 
to third persons; 


(B) Hinder, restrict or prevent any per- 
son from manufacturing, selling or dis- 
tributing electric signs or sign parts; 


(C) Hinder, restrict or prevent any per- 
son from purchasing or selling electric signs 
or sign parts from or to any person or 
group of persons; 

(D) Allocate or divide markets or cus- 
tomers, for the manufacture, sale or distri- 
bution of electric signs or sign parts; 


(E) Induce or persuade or attempt to 
induce or persuade any parts jobber to re- 
frain from manufacturing, selling or leasing 
electric signs, or to induce or persuade, or 
attempt to induce or persuade any parts 
manufacturer or parts jobber to refrain 
from selling or distributing sign parts to 
any person or group of persons; 


(F) Refuse to sell sign parts to any parts 
jobber or sign manufacturer, or to refuse 
to purchase sign parts from any parts 
manufacturer; 


(G) Hinder, restrict or prevent, or at- 
tempt to hinder, restrict or prevent the 
manufacture, sale or distribution of sign 
parts by any parts manufacturer or parts 
jobber, or the manufacture, sale or lease of 
electric signs by any person; 

(H) Evaluate or rate any of the quali- 
fications of any parts manufacturer, parts 
jobber or sign manufacturer. This subsec- 
tion (H) shall not prohibit the defendant 
Association from operating or maintaining 
a bona fide credit bureau for the exchange 
of credit information; 

(I) Collect, compile, publish, disseminate 
or communicate among themselves or to 
any other person any information 

(i) concerning prices or terms or condi- 
tions of any particular person or persons 
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for the manufacture, sale or distribution of 
electric signs or sign parts, or 

(ii) concerning the qualification of any 
parts manufacturer, parts jobber or sign 
manufacturer. This subsection (1) shall 
not prohibit the exchange of information 
between a seller and a bona fide purchaser 
or prospective purchaser in actual individual 
transactions. 


Wal 


The defendants are enjoined and re- 


strained from: 


(A) Influencing or suggesting, or at- 
tempting to influence or suggest, to any 
parts manufacturer, parts jobber or sign 
manufacturer the price or prices, terms or 
conditions upon which such parts manu- 
facturer, parts jobber or sign manufacturer 
shall sell, distribute or lease any electric 
signs or sign parts to any third person; 

(B) Hindering, restricting or preventing, 
or attempting to hinder, restrict or prevent, 
any person, including specifically any parts 
jobber or parts manufacturer, from engag- 
ing in the manufacture, sale or distribution 
of electric signs or sign parts; 

(C) Hindering, restricting or preventing, 
or attempting to hinder, restrict or prevent, 
any person from purchasing, selling or leas- 
ing electric signs or sign parts from or to 
any other person or group of persons; 

(D) Knowingly being a member of, con- 
tributing anything of value to or partici- 
pating in the activities of, any organization 
or association the activities or purposes of 
which are, in any manner, inconsistent with 
any of the provisions of this Final Judgment. 


VII 


(A) The defendant Association is ordered 
and directed to use every reasonable effort 
to prevent violation of this Final Judgment 
by any of its members. 


(B) Any action taken by defendant As- 
sociation, or any failure by defendant Asso- 
ciation to take any action as hereinabove 
provided for in subsection (A) of this Sec- 
tion shall not, in any manner, affect any 
action, criminal or otherwise, which may 
be taken by the United States against any 
such offending member of defendant Asso- 
ciation because of any alleged violation by 
such member of any of the provisions of 
this Final Judgment. 
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VIII 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice, 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, be per- 
mitted (a) reasonable access, during the 
office hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents 
in the possession or under the control of 
such defendant, relating to any of the mat- 
ters contained in this Final Judgment, and 
(b) subject to the reasonable convenience 
of such defendant, and without restraint or 
interference, to interview officers and em- 
ployees of such defendant who may have 
counsel present, regarding any such matters. 
For the purpose of securing compliance 
with this Final Judgment any defendant 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, shall 
submit such reports in writing with respect 
to any of the matters contained in this Final 
Judgment as from time to time may be 
necessary for the purpose of enforcement 
of this Final Judgment. No information 
obtained by the means permitted in this 
Section VIII shall be divulged by any rep- 
resentative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department except in 
the course of legal proceedings for the pur- 
pose of securing compliance with this Final 
Judgment in which the United States is 
a party or as otherwise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, for the enforcement 
of compliance therewith and punishment of 
violations thereof. 
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Fisher Studio, Inc. v. Loew’s, Inc. 

: [67,725] Fisher Studio, Inc., and Robert V. Fisher v. Loew’s, Inc., Paramount 
Pictures Corp., Twentieth Century-Fox Film Corp., Warner Bros. Pictures, Inc., Warner 
Bros. Pictures Distributing Corp., RKO Radio Pictures, Inc., Columbia Pictures Corp., 
Screen Gems, Inc., Universal Pictures Co., Inc., United World Films, Inc., Republic 


Pictures Corp., Films, Inc., Pictorial Films, Inc., Movies En Route, Inc., and Movies 
U.S. A., Inc. 


In the United States District Court for the Eastern District of New York. Civil 
Action No. 12920. Filed March 31, 1954. 


Sherman Antitrust Act 


; Suit for Civil Damages—Attorneys—Application to Disqualify—An application to 
disqualify an attorney and his law firm from representing the plaintiff in an antitrust suit 
was granted where the evidence showed that the attorney had formerly been employed 
by a law firm representing many of the defendants, had had access to privileged infor- 
mation in the files of that firm, and had used this information as the basis for a lawsuit 
against the plaintiffs. 


See Private Enforcement and Procedure, Vol. 2, J 9013.519. 
For the plaintiffs’ attorneys: Multer, Nova & Seymour, Barnett J. Nova, of counsel. 


For the defendants: Louis Phillips (for Paramount Pictures Corp.); Dwight, Royall, 
Harris, Koegel & Caskey (for Twentieth Century-Fox Film Corp.); J. Robert Rubin 
(for Loew’s, Inc.); Robert W. Perkins (for Warner Bros. Pictures, Inc., and Warner 
Bros. Pictures Distributing Corp.); Schwartz & Frohlich (for Columbia Pictures Corp., 
and Screen Gems, Inc.); Peter F. Pugliese (for RKO Radio Pictures, Inc.); Adolph 
Schimel (for Universal Pictures Co., Inc., and United World Films, Inc.); Meyer H. 
Lavenstein (for Republic Pictures Corp.); Simpson, Thacher & Bartlett, and Davis & Gil- 
bert (for Films, Inc.); Mervin C. Pollack (for Movies En Route, Inc., and Movies U. S. A., 
Inc.); David Fisher and Abraham A. Wedeen (for Pictorial Films, Inc.); Louis Phillips, 
of counsel. 


[Application to Disqualify Attorney] 


ABRUZZO, District Judge [Jn full text]: 
An application was made before me by the 
defendants to disqualify David H. Isacson 
and the law firm of Malkan & Isacson from 
acting as attorneys for the plaintiffs in the 
above entitled action. The proceeding was 


plaintiffs in this action. The Special Master 
was directed to hear and report his findings 
to this Court. 


[ Recommendation of Special Master] 


The Special Master has rendered his 
report directing that David H. Isacson and 


initiated by an order to show cause, and at 
a hearing it became evident that the prac- 
ticable procedure was to refer the matter to 
a Special Master. The attorneys for the 
plaintiffs made a token objection to the 
reference, but no real fault was found with 
the designation of a Special Master to take 
testimony as it became evident that there 
would be many protracted hearings. Each 
side undoubtedly felt that they would have 
an even opportunity of presenting evidence 
in support of their respective contentions. 
Accordingly, an order was made and a 
Special Master was appointed, with all the 
duties and powers provided for in Rule 
53(c) of the Rules of Civil Procedure, upon 
the sole question of the qualification or dis- 
qualification of David H. Isacson and the 
firm of Malkan & Isacson to represent the 
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the firm of Malkan & Isacson be disqualified 
from representing the plaintiffs in this ac- 
tion, and the defendants have moved for 
the confirmation of the report. 

Isacson and the firm of Malkan & Isacson 
have interposed many objections to the 
report. The report contains 220 typewritten 
pages and reviews thousands of pages of 
testimony. The facts upon which the Spe- 
cial Master based his conclusions are set 
out meticulously and carefully. 

Before referring to the objections, it 
might be well to note, generally, Isacson’s 
relationship to the defendants and to give a 
short summary of the background of the 
persons involved in this proceeding and the 
charge before the Special Master. 


1 67,725 


69,336 


[Relationship of Plaintiffs’ Attorney 
to Defendants] 


Sargoy & Stein were the legal representa- 
tives of many of these defendants. They were 
organized in 1946 and represented the de- 
fendants, Loew’s, Inc., Paramount Pictures 
Corporation, RKO Radio Pictures, Inc., 
Twentieth Century-Fox Film Corporation, 
Warner Bros. Pictures, Inc., Warner Bros. 
Distributing Corporation, Columbia Pictures 
Corporation, and Universal Pictures Com- 
pany, Inc., in a special and limited capacity, 
as well as various affiliates of these com- 
panies. These companies are defendants in 
the present action. 


As to some of the other defendants, Sar- 
goy & Stein rendered specific services to 
Republic Pictures Corporation. This firm 
also worked with Screen Gems, Inc., United 
World Films, Inc., Films, Inc., and Pictorial 
Films, Inc., but did not submit any billing 
for services rendered to them. 


It appears from the record that repre- 
sentation of these companies for all prac- 
ticable purposes has been their sole work. 
Prior to 1946, Mr. Sargoy personally repre- 
sented most of the aforesaid companies, his 
representation having begun in 1940. Before 
1940 and from 1930, Mr. Sargoy and Mr. 
Stein were both employees of the late 
Gabriel L. Hess who represented most of 
these defendants or their predecessors. The 
structure of Sargoy & Stein, their work for 
the defendants, their compensation, and 
their staff are set forth in detail in the 
Master’s report. Their work consisted of 
the defense of anti-trust suits, under-report- 
ing, and every other phase and type of suit 
that might arise out of the production and 
showing of motion pictures. They kept 
records and charts of all theatres which 
showed the pictures made by the defendants 
in order that it could be ascertained whether 
proper payments were made by the motion 
picture theatre owners for the privilege of 
showing the various pictures of the defend- 
ants in their theatres. 


[Access of Attorney to Files of 
Defendants’ Lawyers] 


Mr. Isacson was employed by Sargoy & 
Stein between November, 1946, and March, 
1951, at first as an auditing clerk, and in 
the early part of 1947 he took on the duties 
of a lawyer and his name appeared on the 
firm letterhead. As such employee, Isacson 
was able to obtain knowledge as to which 
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companies produced 16 mm. prints, the use 
to which they were put, the manner of 
licensing 16 mm. pictures for exhibition, the 
limitation of contractual provisions between 
the companies and the licensees, and the 
terms of the licenses. This knowledge was 
accessible to Isacson from the files of Sar- 
goy & Stein. Such information, undoubt- 
edly, would be of incalculable value in 
preparing and trying the instant case which 
is a suit for treble damages aggregating 
$1,050,000 and for injunctive relief under 
the antitrust laws. 

Mr. Fisher, one of the plaintiffs in this 
action, first came in contact with Sargoy & 
Stein in 1945, or 1946, when he visited their 
office. Mr. Carl J. Kunz who is a plaintiff 
in an antitrust action in the United States 
District Court for the Eastern District of 
Pennsylvania in which Malkan & Isacson 
appear as counsel for the plaintiffs also 
visited the office of Sargoy & Stein. The 
evidence indicated, and the Special Master 
found, that Mr. Isacson had complete access 
to all records and files in the office of 
Sargoy & Stein. He met Mr. Fisher through 
his association with that office. He un- 
doubtedly met Mr. Kunz in the same way. 


After leaving the employ of Sargoy & 
Stein, and sometime thereafter, Isacson be- 
came the attorney for both Fisher and 
Kunz. The charge against Mr. Isacson 
may be summarized briefly, as follows: That 
without scruple, without the remotest sense 
of integrity expected of a member of the 
Bar, as well as in complete disregard of 
his obligations under the Canons of Ethics, 
he entered upon a deliberate scheme, plan 
and campaign, in the course of which he was 
assisted by the plaintiff, Robert Fisher, to 
capitalize on his former association with 
the law firm of Sargoy & Stein, and to 
peddle the knowledge and information ac- 
quired by him during the course of such 
employment as to matters and affairs in 
which confidence had been reposed in him 
as an attorney, and that the Fisher retainer 
involves disclosure of confidences which 
had been reposed in him as an attorney 
while in the employ of Sargoy & Stein. He 
utilized the private and confidential] in- 
formation so obtained and the facts from 
the files of Sargoy & Stein as a basis for 
this lawsuit. 


The objections made by Isacson, it seems 
to me, are more readily understandable in 
the light of what has just been set out. 
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[Sufficiency of Evidence] 

Of the many points urged by Isacson, 
there are only three that seem to need any 
comment. Primarily and most important is 
whether or not there was sufficient evidence 
before the Special Master to warrant his 
finding of disqualification. The other two 
objections are secondary in importance. They 
are the question of solicitation and whether 
Or not the disqualification should run only 
to five of the movants. 


Mr. Sargoy testified to the general nature 
of his firm’s representation of the various 
motion picture companies in specific cases, 
to wit: under-reporting cases and anti- 
trust suits. He gave evidence as to the 
structure of the firm, the general knowledge 
acquired by their employees, and the sources 
of information with relation to the various 
cases and matters necessary to carry out 
their legal responsibility. Complete records 
were kept of investigations of people, places, 
theatres, practices, policies, documents, cor- 
respondence, accounts, legal consultation and 
advice in drafting pleadings, motions, and 
citing legal authorities, as well as in making 
comparative analyses and compilations of the 
relevant papers, documents, records and 
correspondence, that might become evidence 
in the case, not only as contained in their 
various clients’ records, but in the records 
of the exhibitors made available for inspec- 
tion, either voluntarily, or pursuant to court 
order under Rule 34, or by way of subpoena 
in connection with other discovery proceed- 
ings. These records not only involved clients 
represented by Sargoy but other motion 
picture companies which are now involved 
in the present suit. Sargoy’s testimony as to 
these matters was frank, unequivocal, and 
truthful. 


One year after Isacson severed his em- 
ployment with Sargoy & Stein this suit 
was commenced. Any knowledge obtained 
by Isacson in the motion picture field was 
a result of his employment with Sargoy & 
Stein. There is no doubt from the mass of 
evidence before the Special Master that 
Isacson obtained much of the information 
which laid the groundwork for Fisher’s suit 
as a result of such employment. The Special 
Master so found, and I see no reason to 
disturb this finding. 


[Evidence Corroborated] 


In contrast to Mr. Sargoy’s testimony, 
the Special Master has found, and I see 
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no reason for disagreeing with him, that 
Isacson’s testimony left a lot to be desired. 
He was recalcitrant, evasive, and untruth- 
ful. As an attorney and because of his 
training and experience, his zeal for truth 
have been paramount. In spite of his eva- 
sive testimony, the evidence is clear-cut 
and positive that he obtained confidential 
knowledge from both his work and the 
records of most of the matters in Sargoy 
& Stein’s office relating to these companies. 
This is fully corroborated by the various 
documents that were introduced in evidence, 
initialed by Isacson and indicative of the 
fact that at sometime or other he had seen 
and used those particular exhibits. 


[Disqualification as to All Defendants] 


The contention that the disqualification 
should apply to only five of the movants 
is not well grounded. The evidence is to 
the effect that these defendants more or less 
acted in consort. Their interests were very 
much alike, and the evidence further shows 
that all of the defendants, even those that 
Sargoy & Stein did not represent, were con- 
ferring and advising each with one another 
because of the fact that all of these defend- 
ants were faced with the same problem. 
Sargoy & Stein’s records are to that effect. 
It is, therefore, clear that the disqualification 
must run to all of these defendants. The 
information obtained by Isacson in his pri- 
vate capacity is so interwoven with the 
companies represented by Sargoy & Stein 
and so confidential that it is impossible to 
segregate the information so obtained. What 
he learned from the files was unquestion- 
ably useful as against all of the defendants. 
To separate it and include only some of 
the defendants would be unjust and un- 
warranted. 


[Solicitation] 


With respect to the evidence of solicitation, 
I do not see how it affects the basic finding 
of disqualification. This evidence was prop- 
erly received as bearing on the finding of 
disqualification. The Special Master was 
justified in inquiring into the relationship 
between Fisher and Isacson, how their 
friendship started, and what led to the com- 
mencement of this lawsuit. Unquestionably, 
Fisher hired Isacson because of the private 
and confidential information he had drawn 
from the files of Sargoy & Stein. There is 
no doubt that the information so obtained 
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would be useful, pertinent, and possibly, 
standing alone, would be sufficient to win 
this lawsuit. This evidence was rightly re- 
ceived in order to complete the picture of 
what motivated the commencement of this 
lawsuit and the possibility of gaining a ver- 
dict for the plaintiffs. The confidential in- 
formation Isacson obtained, undoubtedly, 
was the primary cause of the commence- 
ment of this lawsuit. 


[Canons of Ethics Violated] 


Isacson violated two Canons of Profes- 
sional Ethics. Canon 6, the latter part of 
which, reads as follows: 


6. Adverse Influences and Conflicting 


Interests 
* * * 


The obligation to represent the client 
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neither of them should accept employ- 
ment which involves or may involve the 
disclosure or use of these confidences, 
either for the private advantage of the 
lawyer or his employees or to the disad- 
vantage of the client, without his knowl- 
edge and consent, and even though there 
are other available sources of such infor- 
mation. A lawyer should not continue 
employment when he discovers that this 
obligation prevents the performance of his 
full duty to his former or to his new client. 

If a lawyer is accused by his client, he 
is not precluded from disclosing the truth 
in respect to the accusation. The an- 
nounced intention of a client to commit a 
crime is not included within the confi- 
dences which he is bound to respect. He 
may properly make such disclosures as 
may be necessary to prevent the act or 
protect those against whom it is threatened. 


There is ample evidence for disqualifica- 


with undivided fidelity and not to divulge 
his secrets or confidences forbids also the 
subsequent acceptance of retainers or em- 
ployment from others in matters adversely 
affecting any interest of the client with 
respect to which confidence has been 
reposed. 


tion. The report of the Special Master as 
to that finding is hereby confirmed. In 
view of the fact that the order of reference 
dated November 19, 1952, provided that evi- 
dence was to be presented to the Special 
Master on the sole question of the qualifi- 
cation or disqualification of David H. Isac- 
son and the firm of Malkan & Isacson, I 
am bound by that order. 

An order, therefore, may be entered di- 
recting the disqualification of David H. 
Isacson and the firm of Malkan & Isacson. 


Canon 37 reads as follows: 


37. Confidences of a Client 


It is the duty of a lawyer to preserve 
his client’s confidences. This duty out- 
lasts the lawyer’s employment, and ex- 
tends as well to his employees; and 


[1 67,726] State of Texas v. Arkansas Fuel Oil Co., et al. 


In the Court of Civil Appeals, Third Supreme Judicial District of Texas, at Austin. 
No. 10,163. Filed April 14, 1954. 


Appeal from the District Court of Travis County, 98th Judicial District. No. 82,980. 
Cuartes O. Bertrs, Judge. Reversed and remanded. 


Texas Constitution and Trusts and Conspiracies Against Trade 


State Laws—Conspiracy—Price Fixing—Suit for Injunction and Penalties—Sufficiency 
of Pleadings.—Since in penalty suits the plaintiff’s pleadings are strictly construed, a 
petition charging 10 oil companies with conspiring to fix prices and restrain competition 
in the manufacturing and marketing of gasoline in the State of Texas and seeking a 
permanent injunction and penalties was sufficient because it alleged all the statutory 
requirements with the same degree of certainty that is required in a criminal case. The 
petition gave the defendants sufficient notice of the particular offenses charged. Further, 
although plaintiff admitted that it had no direct proof and that it intended to rely on cir- 
cumstantial evidence, the petition was sufficient because, since the allegations as a whole 
charged unity of purpose, common design and undertaking, and the meeting of minds 
in an unlawful arrangement, the conclusion that a conspiracy existed was justified. 


See Combinations and Conspiracies, Vol. 1, § 2425. 
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Conspiracy—Price Fixing—Suit for Injunction and Penalties—Judicial Notice.—In a 
suit charging a conspiracy among 10 oil companies to fix prices and restrain trade in 


gasoline in Texas, the Court refused to take 


judicial notice that among other price in- 


creases, a one-half cent per gallon increase on a specific day by all defendants was solely 
the result of economic forces and not the result of an unlawful agreement. The factors 
which go to make up the cost of a gallon of gasoline and the proportion of cost contributed 
by each factor are not information which can be assumed to be possessed by persons of 


average intelligence and knowledge. 


See Combinations and Conspiracies, Vol. 1, ] 2427. 


For the appellant: John B. Shepperd, Attorney General, Hugh Lyerly and Willis 
Gresham, Assistant Attorneys General, Austin, Texas. 


For the appellees: 


H. C. Walker, Jr., and Robert Roberts, Jr., Shreveport, La., and 


Carey K. West, Jr., Fort Worth, Tex. (for Arkansas Fuel Oil Co.); R. O. Mason, Bartles- 
ville, Okla., and Cecil C. Cammack, Fort Worth, Tex. (for Cities Service Oil Co.); Lloyd 
F. Thanhouser, Harry G. Dippel, Ward T. Jones, and Burney Braly, all of Houston, Tex. 
(for Continental Oil Co.); Ireland Graves, Austin, Tex., and H. C. Manning, and Archie 


Gray, Houston, Tex. (for Gulf Oil Corp.) : 
Baker, Nelson Jones, David T. Searls, all of 


Co.); Earl A. Brown, Charles B. Wallace, 


(for Magnolia Petroleum Co.); Everett L. L 
Scott, El Paso, Tex. (for Standard Oil Co. 
and S. A. L. Morgan, Houston, Tex. and Bla 
(for The Texas Co.); Sloan Blair, Gillis A. 


Ben H. Powell, Austin, Tex., and Rex G. 
Houston, Tex. (for Humble Oil & Refining 
Dallas, Tex., and Dan Moody, Austin, Tex. 
ooney, Austin, Tex., and J. F. Hulse, Louis A. 
of Texas) ; John C. Jackson, Robert J. Derby, 
ck & Stayton, Charles L. Black, Austin, Tex. 
Johnson, Fort Worth, Tex., Coleman Gay, 


Austin, Tex., Walter E. Brown and V. R. Tomlinson, of counsel, New York, N. Y. (for 
Sinclair Refining Co.); Walter L. Barnes, Bartlesville, Okla., and E. H. Foster, Amarillo, 


Tex. (for Phillips Petroleum Co.), 


[Antitrust Swit Under State Laws] 


Raymonp Gray, Associate Justice [In full 
text]: This cause is one that is usually 
termed an antitrust suit. It was filed by 
appellant, the State of Texas, under Section 
26 of Art. 1, Constitution of Texas, and 
Title 126, Arts. 7426-7447, Vernon’s Ann. 
Civ. St., against appellees, ten oil companies, 
each authorized to do business in Texas 
either by charters or by permits issued 
prior to July, 1946. 


Appellant’s petition consists of one hun- 
dred typewritten pages to which petition 
appellees directed approximately two hun- 
dred and fifty special exceptions. This 
statement makes it apparent that a detailed 
statement of the petition and the exceptions 
is not practical for the purposes of this opin- 
ion. Only general statements as to the 
contents of the petition will be made; 
however, it is our opinion that the petition 
contains sufficiently detailed statements and 
allegations in support of the general alle- 
gations herein mentioned. Also, the special 
exceptions will be noticed in such general 
groups as will enable us to dispose of the 
questions presented. 
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[Injunction and Penalties Sought] 


The petition names the several appellees, 
their respective predecessors, affiliates and 
parent corporations, and alleges that they 
are and have been doing business in Texas. 
It states the purpose of the suit is to per- 
petually enjoin appellees and each of them 
from making or engaging in any combina- 
tion of their capital, skill and acts, agree- 
ments, conspiracy or conduct in violation 
of the Constitution and statutes, supra, and 
to collect penalties from each. It alleges: 


“ . . that since July 29, 1946, there 
has existed among the defendants a com- 
bination of their capital, skill and acts, 
all as hereinafter more specifically al- 
leged, for the following purposes: 

“1. To create and tending to create 
and carry out restrictions in the pursuit 
of the business of marketing gasoline 
within the State of Texas. 

“2. To fix, maintain, and increase the 
tank wagon price of gasoline within the 
State of Texas. 

“3. To prevent and lessen competition 
in the manufacturing, refining, and mar- 
keting of gasoline within the State of 
Pexas, 
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“4 To fix and maintain a standard 
or figure whereby the tank wagon price 
of gasoline marketed within this State 
is affected, controlled, and established.” 


The terms used in the petition are de- 
fined; however, at this point we deem it 
necessary to quote only one of such defini- 
tions, viz.: 


“The term ‘tank wagon price’ as used 
herein refers to the price (exclusive of all 
taxes) at which gasoline is delivered in 
bulk lots by bulk agents, consignees, 
jobbers, distributors, or wholesalers to 
retail dealers, service stations, company 
service stations, and other retail dis- 
tributors.” 


[Conspiracy to Fix Prices Charged] 


The petition alleged that: each appellee, 
its affiliate or subsidiary, produces crude oil 
in the State, some of which is refined by 
the producer, some is sold to other ap- 
pellees, and some to persons not parties to 
the suit; that appellees do not produce all 
of the crude oil used by them but make pur- 
chases from other producers; that as a 
part of the conspiracy alleged, appellees 
have agreed to maintain and, except in one 
named instance, have maintained uniform 
and noncompetitive prices paid for crude 
oil purchased in the different fields in Texas 
and that such agreement is a part of the 
alleged conspiracy. It states that when it is 
alleged that anyone or more of appellees 
did any act it is meant that it was done 
by authorized directors, officers, agents, 
servants and employees. It is alleged: 
that the conspiracy and agreement between 
appellees had its inception prior to July 
20, 1946, the exact date being unknown to 
appellant but well known to appellees; that 
it is the outgrowth of long planned action 
by appellees; that in 1946, when the de- 
control of prices by Congress became ap- 
parent appellees saw the opportunity to 
place their agreement into effect; that when 
price controls were ended on July 1, 1946, 
appellees on or about July 29, 1946, placed 
their agreement into effect in Texas, and 
that the 


“ 


ae activities described hereinafter 
both manifest the existence of the com- 
bination and have made possible the 
effectuation of it. Such activities are: 

“1, The participation by the defendants 
in trade association activities during many 
years prior to the date of this petition, 
as hereinafter detailed. 
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“2 The standardization of gasoline 
through the co-operative efforts of the 
defendants and other parties, as herein- 
after detailed. 

“3 The employment by defendants of 
‘exchanges’ of gasoline, as hereinafter 
detailed. 

“4 The concerted efforts on the part 
of defendants to maintain uniform and 
non-competitive posted crude oil prices as 
among themselves, as hereinafter set out. 

“S The existence of identical. tank 
wagon gasoline prices among defendants 
since on or about July 29, 1946, which 
said identical prices have been coupled 
with practically simultaneous increases 
on tank wagon gasoline prices by the 
defendants and the existence of a uniform 
price for each grade of gasoline in all 
areas in Texas, regardless of freight costs 
involved. Likewise, in making any 
change in tank wagon gasoline prices, 
each defendant did so with knowledge 
that each of the other defendants had 
done or would do likewise.” 

The petition alleges the geographic loca- 
tions of appellees’ refineries; that through 
their combined efforts appellees have ac- 
counted for and controlled approximately 
80 per cent of the entire business of mar- 
keting gasoline through their bulk storage 
plants, and that approximately 90 per cent 
of the retail outlets within the State market 
gasoline under the trade name or brand of 
one or the other of appellees. Appellees’ 
participation in various named trade asso- 
ciations is alleged together with the adop- 
tion in 1928 of a code known as “Code of 
Practices for the Marketing and Refining 
of Petroleum Products’; that such code 
was accepted by each of appellees; that 
appellees along with others sought to en- 
courage and foster observance of the code 
by members of the petroleum industry in 
Texas and that this activity continued 
until the enactment of the National Indus- 
trial Recovery Act in 1933. It is alleged 
that three grades of gasoline are manufac- 
tured and marketed by appellees; that these 
three grades were standardized; that a 
practice of the exchange of gasoline with 
each other has been adopted by appellees; 
that such exchanged gasoline is delivered 
by the receiver to the retail outlets as the 
product of the receiver under its trade 
name; that the cost of manufacturing and 
marketing gasoline in Texas is not the same 
but varies as between the several appellees; 
that appellees have failed to utilize their 
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respective competitive advantages arising 
by reason of the location of their respective 
refineries; that appellees have maintained 
identical prices of the three grades of gaso- 
line and of crude oil; that price changes 
for crude oil and gasoline by appellees 
has occurred simultaneously and as the 
result of communications had between ap- 
pellees; that appellees’ prices on tank wagon 
gasoline in Texas is higher than their prices 
in other states more distant from the pro- 
duction of crude oil and appellees’ refineries 
in Texas; that the uniform prices, and the 
identical and almost simultaneous price in- 
creases on gasoline which have occurred 
within the State since July 29, 1946, are 
in part artificial, are not the result of com- 
petition, are not justified by economic con- 
ditions, are the result of the combination 
and conspiracy alleged and are not justified 
by increases in the cost of doing business 
during that period of time. It is alleged 
that the retail price of gasoline within the 
State is to a great degree dependent on the 
tank wagon price thereof; that as a conse- 
quence of the combination and conspiracy 
it is alleged that a direct effect has been 
and is being had upon the retail price paid 
by consumers within the State, and that 
unless restrained the conspiracy will con- 
tinue to cause irreparable injury to the 
thousands of gasoline consumers in the 
State. 


Appellant’s prayer is for a perpetual in- 
junction, for penalties and for the establish- 
ment and foreclosure of a lien on appellees’ 
property within the State. 


[Case Dismissed by Trial Court] 


Upon a hearing the trial court sustained 
each of appellees’ exceptions, appellant de- 
clined to amend, the cause was dismissed 
and appellant excepted. 


[Requirements in Petition] 


This may properly be said to be a suit 
for penalties and in testing the sufficiency 
of the pleadings as against the exceptions 
urged by appellees the petition must allege: 


“|, all the statutory requirements 
with the same degree of certainty that is 
required in a criminal case. The petition 
in a penalty suit is not sufficient unless 
the essential facts necessary to constitute 
a violation of law are averred. The gen- 
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eral rule that all reasonable intendments 
will be indulged in to sustain a pleading 
in an ordinary civil case, does not apply 
to penalty suits. To the contrary, in 
penalty suits the plaintiff’s pleadings are 
strictly construed, and will not be aided 
by inferences. Ford Motor Co. v. State 
[1940-1943 TrapE Cases 56,290], 142 
Bexcdo, JSS: W.02d 230: 


The first quotation, supra, from appel- 
lant’s petition, together with the subsequent 
allegations, sufficiently allege the require- 
ments of Arts. 7426-7429, supra. Insofar 
as applicable here the requisites of an in- 
dictment in a criminal case are set out in 
Arts. 396, 397, 398 and 405, Vernon’s Ann. 
C. C. P. Requirements 4, 5, 6 and 7 of Art. 
396 are supplied by the petition. Arts. 397 
and 398 require that the indictment shall 
state everything that is required to be 
proved with such degree of certainty as to 
enable the accused to plead the judgment 
rendered in bar of a further prosecution 
for the same offense. 


“The law does not require minuteness 
of detail, but demands only that the 
particular offense be set out with such 
certainty that a presumptively innocent 
man seeking to know what he must meet 
may ascertain fully therefrom the matters 
charged against him.” Ford v. State, 108 
Tex. Crim. Rep. 626, 2 S. W. 2d 265. 


Art. 405 provides an indictment shall be 
sufficient if it charges the commission of 
an offense in ordinary and concise language 
in such manner as will enable a person of 
common understanding to know what is 
meant, and to give the accused notice of 
the particular offense with which he is 
charged and further, upon consideration 
will enable the court to pronounce sentence. 
Generally it is not necessary to negative 
exceptions and matters of defense. 23 Tex. 
Jur. Sec. 35, p. 637. The petition is sufficient 
to meet the requirements of a suit for 
penalties. Authorities, supra; Pevely Dairy 
Co. v. United States, 8 Cir: [1948-1949 
Trave Cases { 62,526], 178 F. 2d 363, cert. 
den., 339 U. S. 942. 


Appellees say that appellant has alleged 
only circumstances and that it is necessary 
that the pleading negative every reasonable 
hypothesis except the guilt of appellees. 
They also say that appellant admits it 
has no direct proof but will rely on cir- 
cumstantial evidence to establish its case. 
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[Test of Sufficiency of Petition] 


The exceptions are addressed to the pett- 
tion as it stands and in testing its sufficiency 
we are not to be governed by what the 
evidence may or may not subsequently 
show. Blanks v. Missouri K. & T. Ry. Co., 
Tex. Civ. App., 116 S. W. 377. Aff. Mis- 
souri K. & T. Ry. Co. v. Blanks, 103 Tex. 
LOT 1 25eSe Ve OZ: 


In criminal cases resting entirely upon 
circumstantial evidence the rule for testing 
the sufficiency of the proof is: 


“Tn order to warrant a conviction of a 
crime, on circumstantial evidence, each 
fact necessary to the conclusion sought 
to be established must be proved by 
competent evidence, beyond a reasonable 
doubt; all the facts must be consistent 
with each other, and the main fact sought 
to be proved; and the circumstances taken 
together, must be of a conclusive nature 
leading on the whole to a satisfactory con- 
clusion and producing in effect a reason- 
able and moral certainty that the accused 
and no other person committed the of- 
fense charged.” Freels v. State, 151 Tex. 
Crim. Rep. 589, 210 S. W. 2d 582. 


Duncan v. State, 137 Tex. Crim. Rep., 226, 
128 S. W. 2d 810. 


The foregoing is the rule for testing the 
sufficiency of the proof by circumstantial 
evidence in criminal cases after the evidence 
has been heard. It does not mean that 
every fact must independently and directly 
point to guilt but all proved facts and cir- 
cumstances are to be taken together and it 
is not necessary that any one shall of itself 
be sufficient to sustain a conviction. Finch 
v. State, 89 Tex. Crim. Rep. 363, 232 S. W. 
528; Maxwell v. State, 123 Tex. Crim. Rep. 
391, 58 S. W. 2d 822. However we think 
it is proper to here note that as to the 
matter of proof this is essentially a civil 
proceeding although it is penal in its nature. 


[Allegations of Petition] 


The petition alleges the ability and op- 
portunity of appellees to commit the of- 
fense charged; that the combination was to 
fix and maintain identical and noncompeti- 
tive prices on tank wagon gasoline in Texas; 
that the combination and conspiracy was 
entered into on or about July 29, 1946, and 
supports the allegations by alleging the 
nature and purposes of the agreement, the 
methods used, activities engaged in, par- 
ticipation in trade associations, the standard- 
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ization of the three grades of gasoline 
manufactured and marketed, the exchange 
of gasoline, the establishment of noncom- 
petitive prices for crude oil, identity of 
prices of gasoline, identical and almost 
simultaneous price increases, the different 
manufacturing and marketing costs of ap- 
pellees, the failure to utilize geographic 
advantages, that such prices are in part 
artificial, are the result of mutual agreement 
and are not the result of normal economic 
conditions. 


In Ford Motor Co. v. State, supra, the 
Court said: 


“Any intentional course of conduct by 
the parties to a contract which accom- 
plishes the result of enabling the seller 
to dictate or control the resale price of 
goods or products sold by him for resale 
in Texas, or which enables the seller to 
cause the purchaser to confine his resales 
to a restricted territory in this State, or 
which otherwise accomplishes results pro- 
hibited by our antitrust laws, violates the 
same” Ford Motor Co. v. State, supra. 


And further said: 


“Simply stated, we think that if Ford 
pursties a general policy of determining 
the prices which are to be charged for its 
products in Texas by Texas dealers, and 
then accomplishes that result by a course 
of conduct designed and intended for 
that purpose and calculated to accomplish 
it, it has violated our antitrust laws just 
as effectively as if it had accomplished 
such result by direct contract.” 

The alleged conspiracy is not to be dis- 
membered and determined by viewing its 
parts but must be looked to as a whole, and 
if the allegations as a whole show unity of 
purpose, or common design and undertak- 
ing, or the meeting of minds in an unlawful 
arrangement then the conclusion that a 
conspiracy existed is justified. American 
Tobacco Co. v. United States, 6th Cir. [1944- 
1945 Trape Cases § 57,317], 147 F. 2d 93. 
Aff. American Tobacco Co. v. United States 
[1946-1947 Trape Cases § 57,468], 328 U. S. 
781; Ford Motor Co. v. State, supra. It is 
not essential that an act, if done by ap- 
pellees separately, be in and by itself un- 
lawful. It is the concerted action of appellees 
to accomplish an unlawful purpose that is 
denounced. 


Section b of Rule 45, Texas Rules of 
Civil Procedure, provides that allegations 
of evidentiary matters or of legal conclu- 
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sions shall not be grounds for objection if 
the pleading as a whole gives the opponent 
fair notice of the cause of action. 


[Petition Gave Fair Notice to Appellees| 


We think appellant’s petition in its en- 
tirety is sufficient to give appellees fair 
notice of the charges against them; that 
the acts charged were the acts of author- 
ized servants and agents acting for appel- 
lees, and, on the whole, sufficient to advise 
appellees what they will be called upon to 
defend. Rule 47, Texas Rules of Civil 
Procedure. We also think the petition is 
sufficient as against appellees’ special ex- 
ceptions which under Rule 91, Texas Rules 
of Civil Procedure, are sufficient to point out 
the deficiencies complained of. 


The petition names various officers and 
employees of appellees who have been in 
the active management and control of the 
business affairs and policies of appellees in 
establishing a pricing policy for gasoline 
marketed, who have authorized, ratified and 
assisted in the performance of the acts 
alleged, and that other employees whose 
names are not known to appellant but are 
well known to appellees participated in the 
making of the agreement and conspiracy 
with the approval and direction of appellees. 

The fact that the petition alleges action 
by parties not known to appellant but al- 
leged to be well known to appellees does 
not make the petition subject to special ex- 
ception. Such names cannot in that manner 
be made an issue of law and thus require 
appellant to furnish information not in its 
possession. Russell v. Industrial Transp. 
Cos~ex Comm. “Apps 251 Sy WwW.) 10384: 
Freedman Packing Co. v. Harris, Tex. Civ. 
App., 160:S: W. 2d 130, error ref., we 0. m. 


[Petition Not Affected by Failure to Allege 
Written or Oral Agreement| 


The failure of the petition to allege that 
the agreement was oral or in writing does 
not make it subject to special exceptions. 
The petition alleges that the agreement was 
put into effect on or about July 29, 1946, 
and it is not material to appellant’s cause of 
action whether such agreement was oral or 
written. Brazos River Gas Co. v. McGarr, 
Tex. Civ. App., 113 S. W. 2d 643; Gunst v. 
Dallas Trust & Savings Bank, Tex. Civ. App., 
8 S. W. 2d 806; Smith v. Patrick, Tex. Civ. 
App., 36 S. W. 762. In this last case the 
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Court first affirmed the trial court’s judg- 
ment but on motion for rehearing considered 
the question of evidence and concluded the 
evidence did not justify the judgment 
rendered by the trial court and reversed 
and rendered judgment. In Patrick v. 
Smith, 90 Tex. 267, 38 S. W. 17, the Court 
considered the evidence, reversed the judg- 
ment of the Court of Civil Appeals and 
remanded the cause but in so doing said 
“We find no other error in the rulings of 
they Courthotm@iyil pAppeals wine LO 
Tex. Jur. p. 493, Sec. 286; Tex. Jur. Sup., 
Vol. 8, p. 38, Sec. 22, note 15, listing cases 
holding that it is not essential to plead that 
the contract is oral or in writing even when 
the statute of frauds is a defense. Further- 
more, as we construe the petition it plainly 
alleges an agreement which is evidenced 
only by acts, conduct and circumstances and 
not by a writing subscribed by the parties. 


[Contention as to Judicial Notice] 


Appellees say that because the time cov- 
ered by the alleged conspiracy is the period 
beginning immediately after the close of 
World War Two judicial notice should be 
taken of economic conditions during that 
time together with the resulting effects on 
the subject matter of this suit. 


It has been held that in passing upon 
the sufficiency of a petition as against a gen- 
eral demurrer “courts may take into con- 
sideration, in addition to the facts averred, 
other facts of which they take judicial 
notice.” Martinez v. Gutierrez, Tex. Comm. 
App., 66 S. W. 2d 678 (684), Wigmore on Evi- 
dence (1905 ed.) Vol. 4, Sec. 2567, states the 
rule to be that judicial notice is not con- 
clusive and 


“That a matter is judicially noticed 
means merely that it is taken as true 
without the offering of evidence by the 
party who should ordinarily have done so. 
But the opponent is not prevented from 
disputing the matter by evidence, if he 
believes it disputable.” 

McCormick & Ray, Texas Law of Evidence, 
Secs. 78-82. 

In applying economic conditions to the 
allegations before us the weight, if any, to 
be given such facts is a matter for the trier 
of the facts whether judge or jury. At 
most any presumption arising from such 
conditions is rebuttable. However in pass- 
ing on the special exceptions it must be 
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borne in mind that the petition alleges that 
the prices complained of are artificial and 
are not the result of economic conditions. 


Appellee Sinclair has, in a separate brief, 
advanced under its Fourth Counterpoint 
the contention that the State’s petition 
“must be read in the light of current market 
history and commonly recognized facts in 
the oil industry, which offer a logical and 
innocent explanation for what happened,” 
and in connection with this point has filed 
an Appendix titled “Current History and 
Common Knowledge Sources.” This Ap- 
pendix contains: 


1. Excerpts from Handbook of Labor 
Statistics 1947 Edition, U. S. Department 
of Labor, Bureau of Labor Statistics, pp. 
78, 107-113. (These excerpts consist of 8 
pages of finely printed and very complex 
appearing tables of statistics.) 


2. Oil and Gas Journal—Selected from 
period April, 1946 through 1947 and 
September-December, 1948. (Under this 
head are 83 pages containing more charts 
and tables and articles.) 


3. Oil Weekly—Selected from period 
June, 1946 through June, 1947; World 
Oil from July, 1947 through June, 1948 
and September, 1948-January, 1949; and 
World Oil Yearbook 1948. (153 pages 
from these trade periodicals are inserted 
containing more charts and tables and 
articles.) 


4, Committee Report No. 2342 (Wol- 
verton) to 80th Congress, 2nd Session, 
on “Petroleum Prices and Profits.” (This 
report contains 159 pages.) 


5. National Petroleum News—Selections 
1946-7. (9 more pages of tables, charts 
and articles.) 


6. Texas Business Review—Selections 
1946-7. (4 pages.) 


7. IPAA Memos March 24 and June 
23, 1947, analyzing U. S. Bureau of Labor 
statistics and report by National Crude 
Oil Industry Advisory Committee ap- 
pointed by OPA. (7 pages of tables, 
charts, etc.) 


8. Charts II, III, and IV by PAW— 
Source of data: . Bureau of Mines, De- 
partment of Commerce and Bureau of 
Labor Statistics Wholesale Price Indices. 
(13 pages of tables, charts, statistics and 
comment.) 


9. Texas Employment Commission 
Statistics 1946-8 are available—showing 
petroleum and refining highest paid of 
all workers. 
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10. Original certified copies of month- 
ly reports 1946-8 on file in office of 
Comptroller of Public Accounts are avail- 
able. (Items IX and X, Sinclair says 
are “omitted to reduce bulk.”) 


We are asked to take judicial notice of 
all these matters in ruling upon the action 
of the court below in sustaining numerous 
exceptions to the State’s petition. If we 
should accede then we would be required 
to judicially notice all other factors which 
might conceivably refute the conclusion 
which Sinclair seeks to draw from its 
analysis of business conditions relating to 
the oil industry during the relevant period. 


Whether the Trial Judge undertook to 
judicially notice all these matters we are not 
informed. 


The taking of judicial notice as to matters 
of fact is discretionary with the Court. The 
rule is well stated in Vol. 31 C. J. S. p. 522, 
as follows: 


“The doctrine of judicial notice rests on 
the wisdom and discretion of the courts. 
The power to take judicial notice is to 
be exercised by courts with caution; care 
must be taken that the requisite notoriety 
exists; and every reasonable doubt upon 
the subject should be promptly resolved 
in the negative. Except when required 
to do so by a mandatory statute, courts 
are not bound to take judicial notice of 
matters of fact; whether they will do so 
or not depends on the nature of the sub- 
ject, the issue ‘involved, and the apparent 
justice of the case.” 


See also Wigmore on Evidence, supra, p. 
3602. 


In! 17/Tex. Jur. po i171, this statementMs 
made: 


“The scope of judicial knowledge will 
be extended so as to keep proper pace 
with the advance of art, science and gen- 
eral knowledge, when the facts are of 
such an age and duration as to have 
become a part of the common knowledge 
of well-informed persons. But while 
there is a growing disposition on the part 
of the courts to broaden the area of 
judicial knowledge, they should exercise 
this power with caution. Care must be 
taken that the requisite notoriety exists, 
and every reasonable doubt on the subject 
should be resolved in the negative.” 


The Court, in Montgomery Ward Co. v. 
Peaster, 178 S. W. 2d 302, Eastland Civ. 
App., held that “courts cannot take judicial 
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notice of such facts as are known, if at all, 
only by a specially informed class of per- 
sons” and quoted from 31 C. J. S. the fol- 
lowing test: 


“(1) Is the fact one of common, every- 
day knowledge in the jurisdiction, which 
every one of average intelligence and 
knowledge of things about him can be 
presumed to know. (2) Is it certain and 
indisputable?” 


These authorities as well as complete 
awareness of our own limitations persuade 
us to decline to take judicial notice of the 
contents of Sinclair’s Appendix. 


If the problem presented could be an- 
swered by judicially noticing that, generally 
speaking, wages and the cost of materials 
have advanced since the end of World War 
Two we could go along with Sinclair and 
notice such fact. What we are called upon 
to notice is, however, a far more specific 
fact, 1. e. that among other increases a % 
cent per gallon increase in the price of 
gasoline on the 27th day of March, 1947, 
by all appellees was solely the result of 
economic forces and not the result of their 
unlawful agreement. 


[Determination of Gasoline Cost Factors] 


Just what factors go to make up the cost 
of a gallon of gasoline and the proportion 
of cost contributed by each factor are not 
information which anyone can rightfully 
assume is possessed by persons of average 
intelligence and knowledge. 


Of course the Trial Judge, in the first 
instance, must exercise his discretion in 
this matter subject to review for abuse. 
We suggest that the Trial Judge exercise 
his discretion as we have done especially 
if this case is tried before a jury. No jury 
could intelligently appraise the mass of 
technical evidence contained 
Appendix unless it was explained and trans- 
lated into understandable conclusions by a 
witness qualified to interpret such evidence. 
Thus the question would become a question 
of expert or opinion evidence rather than of 
judicial notice. 

Appellees say this is a suit for injunction 
and that “The rule in suits for injunctions is 
that the petition must negative every rea- 
sonable hypothesis except the hypothesis 
that plaintiff is entitled to the recovery 
prayed for.” 
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[Rule as to Petition in Injunction Suits] 


In connection with their point that the 
petition does not allege circumstances suf- 
ficient to meet the requirements of a suit 
for penalties appellees say some of the 
reasonable hypotheses, inconsistent with 
guilt and consistent only with innocence 
that may be drawn from the facts alleged 
and which the petition fails to negative are: 


That the price changes which followed 
after July, 1946, were the natural result of: 


(1) Removal of O. P. A. ceilings in July, 
1946; (2) greatly increased costs of labor 
and materials; (3) the desire of the sellers 
of gasoline in Texas, each exercising his 
independent judgment, to obtain the market 
value for his products and not to sell them 
at a loss; (4) the free play of supply and 
demand; (5) the greatest increase in de- 
mand for gasoline ever experienced by the 
petroleum industry, and (6) were to be 
expected in a free market, with informed 
buyers, informed sellers and products con- 
taining similar properties. 

The contents of the petition noted supra 
and especially the allegations that the price 
increases were the result of the agreement, 
were artificial and not the result of eco- 
nomic conditions negative the above infer- 
ences and others that might conceivably be 
suggested. 


As noted supra the petition alleged that 
the conspiracy and agreement had its in- 
ception prior to July, 1946, and that it was 
the outgrowth of long planned action by 
appellees. In support of these allegations 
the petition alleges appellees’ participation 
in trade associations and the adoption in 
1928, of the “Code of Practices for the 
Marketing and Refining of Petroleum 
Products.” 2 


It was proper to allege such participation 
and adoption of the code as showing knowl- 
edge, planning, motive and a general scheme 
on the part ,of appellees and to identify 
their activities and participation as is al- 
leged. Such pleading would afford a basis 
for the introduction of evidence tending to 
show knowledge, intent, plan, motive and 
identity. | McCormick & Ray, Texas Law of 
Evidence, Secs. 695 & 696; Wigmore. on 
Evidence (1905 ed.) Vol. 1, Sec. 370; Jones 
on Evidence, 3rd ed., Sec. 142. "We are not 
here concerned with the admissibility of 
the evidence, 
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Appellee Sinclair, by its counterpoint 
nine, says that in any event we are required 
to affirm the trial court’s judgment “be- 
cause it becomes the duty of this Court on 
appeal to pass on those matters deemed 
admitted in aid of the special exceptions.” 

The record shows that Sinclair filed its 
request for admissions and for discovery 
and production of documents under Rules 
169 and 167, Texas Rules of Civil Pro- 
cedure. Appellant filed exceptions to the 
request for admissions and subject to the 
exceptions, replied, by sworn answer, to 
the requests. No order of the trial court on 
the exceptions or requests is shown. How- 
ever Sinclair brings forward a bill of ex- 
ception which shows the trial court stated 
that he intended to sustain special excep- 
tions to appellant’s petition and that he 
“would overrule each of the motions and 
requests of defendant Sinclair.” 


In its brief Sinclair does not single out 


Court Decisions 
Standard Oil Co. v. FTC 


Number 295—100 
6-18-54 


its requests are not tenable. In view of this 
condition of the record there is no matter 
presented for review. In any event appel- 
lant has sufficiently answered many if not 
all of Sinclair’s requests and our judgment 
would not be changed by a minute examina- 
tion and statement of each request and the 
answer thereto. 

We have considered appellees’, and ap- 
pellee Sinclair’s, counterpoints and it is our 
opinion that what we have said is sufficient 
to dispose of each of them. As to appellee 
Sinclair’s counterpoints 5, 6, 7 and 8, ap- 
pellant’s exception was to the judgment 
rendered by the trial court sustaining each 
of the special exceptions and dismissing the 
cause. 


[Reversed and Remanded] 


It is our opinion that the trial court erred 
in overruling each of the special exceptions 
and for that reason the judgment is re- 


any matter that must be taken as admitted | versed and this cause is remanded. 


nor does it say that appellant’s exceptions to 


[1 67,727] Standard Oil Co. v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. No. 9215. 
January 18, 1954. 


Petition for review of an order of the Federal Trade Commission. 


Dated 


Robinson-Patman Price Discrimination Act 


Petition to Intervene in Price Discrimination Suit Denied—Court Exceeds Jurisdic- 
tion in Earlier Order—Return of Documents to FTC Ordered.—Petitions to intervene in 
an action prohibiting discriminatory pricing practices in the sale of gasoline were denied. 
However, the briefs filed by several petitioners as amici curiae were received and filed by 
the court clerk. In addition, a prior order of the Court, receiving as part of the record a 
modified order of the Commission, entered after the Supreme Court had instructed that 
the Commission’s findings be amended in conformity with the Court’s opinion, was vacated 
and set aside, since the Court was without jurisdiction to enter such an order, The findings 
of fact and conclusions of law, orders, papers and documents, which the Commission had 
“re-certified” to the Court on March 26, 1953, were ordered returned to the Commission. 
In the future, the only procedure by which the court will consider any modified findings 
of facts and conclusions of law or order of the Commission will be in accordance with the 
provisions of Section 11 of the Clayton Act. 

See Price Discrimination, Vol. 1, § 3505.555, 3508.246, 3515.01, 3515.30; Federal Trade 
Commission Enforcement and Procedure, Vol. 2, {| 8801, 8801.830. 

Vacating and setting aside previous court order based on FTC proceedings in FTC 
wena See prior decisions, 1948-1949 TRApE Cases f[ 62,382, and 1950-1951 Trapr Cases 

,»7 46, 

For the petitioner: Weymouth Kirkland, Howard Ellis, Hammond E. Chaffetz, John 
C. Butler, W. H. Van Oosterhout, and Frederick M. Rowe, of Kirkland, Fleming, Green, 
Martin & Ellis, Chicago, Ill. (Thomas E. Sunderland, and Albert L. Green, Chicago, 
Illinois, of counsel). 

For respondent: Robert B. Dawkins. 

For Amici Curiae: Cyrus Austin, New York, N. Y. 
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Before J. Eart Major, Chief Judge, F. Ryan Durry, Circuit Judge, and Watrer C. 


Lrypey, Circuit Judge. 


[Nature of Action] 


On August 9, 1946, the Federal Trade 
Commission entered a cease and desist or- 
der directed to Standard Oil Company. On 
October 11, 1949, this court directed that 
said order, as modified, be enforced. On 
appeal the United States Supreme Court 
reversed the judgment of this court and 
remanded the case to us with instructions 
to remand same tc the Federal Trade Com- 
mission, to make findings in conformity 
with that court’s opinion, On February 14, 
1951, this court entered an order containing 
the following language: “It is ordered and 
adjudged by this Court that the judgment 
of this Court [1948-1949 Trane Cases 
J 62,382], entered in this cause on March 11, 
1949, be, and the same is, hereby vacated and 
set aside, and that this cause be, and the 
same is, hereby remanded to the Federal 
Trade Commission with instructions to 
make findings in conformity with the opin- 
ion of the Supreme Court of the United 
States filed on January 8, 1951,” [1950-1951 
TRADE CASES § 62,746]. 


[FTC Re-Certification] 

On March 26, 1953, the Federal Trade 
Commission re-certified to this court “that 
part of the record which had been returned 
to said Commission,” together with modi- 
fied findings of fact and conclusions of law, 
a modified order, and dissenting opinions 
by two members of the Commission. The 
Commission requested that this court place 
the matter on our calendar for rebriefing 
and re-argument. 


[Portion of Court Order Quoted] 

On May 19, 1953, this court entered an 
order containing, among others, the follow- 
ing provisions: 

eee Mel SO RON Dios A hatetheane= 
certified portion of the record, and the 
modified findings of fact and conclusions 
of law, together with the dissenting opin- 
ions of two members of the Federal Trade 
Commission be received and made a part 
of the official file of this case before this 
court. 

“IT IS FURTHER ORDERED: That, 
as the Federal Trade Commission, under 
the remand from this court, was without 
power or authority to issue its ‘modified 
order’ dated January 16, 1953, the same is 
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entirely void, but may be considered by this 
court as a suggestion by the Commission 
as to the form of a modification of the origi- 
nal order of said Commission dated August 
9, 1946.” 


[Petitions Filed as Amici Curiae] 


On October 14, 1953, Standard Oil Com- 
pany filed a petition with this court pray- 
ing that this court vacate its order of May 
19, 1953, on the ground that it was without 
jurisdiction to enter same, and that the 
cause be remanded to the Federal Trade 
Commission for further consideration. On 
November 10, 1953, the Federal Trade Com- 
mission filed an answer praying that said 
petition be denied. Thereafter Empire State 
Petroleum Association filed a petition ask- 
ing for leave to intervene and to file a brief 
aS amicus curiae; similar petitions were 
filed by National Congress of Petroleum 
Retailers, Inc. and Retail Gasoline Dealers 
Association of Michigan, Inc., by Citrin- 
Kolb Oil Company, and by National Oil 
Jobbers Council, Inc. 


[Petitions to Intervene Denied] 


It IS, ORDERED: That «the various 
petitions to intervene hereinbefore described 
be and the same are each hereby denied, 
but that the briefs filed by said petitioners 
as amici curiae be received and filed by the 
Clerk of this Court. 


[Previous Court Order Vacated] 


ID AES) ARIUGRINEN OI OHRID UTIs iNeeve 
the order of this court dated May 19, 1953, 
be and the same is hereby vacated and set 
aside, for the reason that this court was 
without jurisdiction to enter. same. The 
Clerk of this Court is directed to return to 
the Federal Trade Commission the findings 
of fact and conclusions of law, orders, 
papers, and documents which said Commis- 
sion “re-certified” to this court on March 
26, 1953. 


[Future Treatment of Modified Findings 

of Fact] 

For the information of all concerned, this 
court is of the opinion that the only pro- 
cedure by which it may in the future con- 
sider any modified findings of fact and con- 
clusions of law or order of the Commission 
herein is in accordance with the provisions 
of Sec. 11 of the Clayton Act. 
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[| 67,728] Bissell Carpet Sweeper Co. v. Leventhal. 


In the Supreme Court of New York County, Special Term, Part I, State of New York. 
131 N. Y. L. J. No. 71, p. 7. Dated April 14, 1954. 


Federal Fair Trade (McGuire) Act and New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—McGuire Act—Temporary Injunction—“Clean Hands” 
Doctrine.—The motion of the plaintiff manufacturer to vacate an order (entered after the 
1951 Schwegmann decision but prior to the enactment of the McGuire Act) staying an 
injunction restraining the defendant from selling below the fair trade price was denied. 
The defendant’s charge that the plaintiff is knowingly permitting widespread violation of 
its fair trade contracts was held to be a question of fact to be determined on trial, and 
accordingly defendant’s cross-motion to vacate a temporary restraining order and for 


leave to answer was granted. 


See Fair Trade, Vol. 1, { 3440.34. 


WatterR, Justice [Jn full text]: Plaintiff, 
a manufacturer, brought this action in 1949 
to enjoin defendant, a retailer, from selling 
plaintiff’s products for less than the prices 
stipulated in so-called fair trade contracts 
entered into between plaintiff and certain 
retailers other than defendant. A judgment 
so enjoining defendant was entered upon 
consent in June, 1950. In May, 1951, the 
United States Supreme Court held, in 
Schwegmann Bros. v. Calvert Distilling Corp’n 
[1950-1951 TraApE Cases { 62,823], (341 U. S. 
384), that, where interstate commerce is 
involved, state statutes which permit en- 
forcement of the producer’s stipulated retail 
prices against non-agreeing retailers cannot 
be availed of against such non-agreeing 
retailers; and the parties hereto thereupon 
stipulated that the injunctive provisions of 
the judgment herein be stayed until such 
time as the court otherwise directs. Upon 
that stipulation an order to that effect was 
entered herein on June 28, 1951. Congress 
then. enacted a Federal Fair Trade Act, 
popularly known as the McGuire Act (Act 
of Congress, July 14, 1952, 66 Stat. 632, 
15 U. S. Code, sec. 45), under which it is 
now possible, even where interstate com- 


merce is involved, to enforce the producer’s 
stipulated retail prices against non-agreeing 
retailers (General El. Co. v. S. Klein [1953 
TRADE CASES { 67,443], 121 N. Y. Supp., 2d, 
37; Schwegmann Bros. v, Eli Lilly Co. [1953 
TraveE Cases § 67,516], 205 Fed. 2d 788); 
and plaintiff now moves to “dissolve,” which 
I take to mean “vacate” the order of June 
28, 1951, and thus reinstate the injunctive 
provisions of the consent judgment entered 
herein in June, 1950. Defendant cross- 
moves to vacate the consent judgment and 
the prior order granting an injunction 
pendente lite and for leave to answer. De- 
fendant asserts that he now knows, though 
he did not know it when the prior order 
and judgment were made, that plaintiff 
itself is knowingly permitting such wide- 
spread violation. of its retail sales price 
agreements that it has forfeited any right 
to injunctive relief. That assertion presents 
a question of fact, and, to the end that it 
may be fairly tried, the cross-motion is 
granted and plaintiff’s motion is denied. The 


‘case is preferred for trial and may be placed 


upon the Special Term, Part III, Ready 
Day Calendar for April 26, 1954. 


[67,729] Revere Copper & Brass, Inc. v. Grayson-Robinson Stores, Inc, 
In the United States District Court for the Southern District of New York. Civil 


Action No. 91-121. Dated April 12, 1954. 


New Jersey Fair Trade Act 


Rexel Price Maintenance—Injunction—Defenses—“Clean Hands” Doctrine—Sales 
to Club Plans.—A temporary injunction sought by a manufacturer of kitchen utensils to 
restrain the defendant from selling the utensils below the price fixed by fair trade con- 
tracts was granted. The evidence did not sustain the defense that the plaintiff itself vio- 
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lated its contracts by selling below the fixed price to “club plans,” and that the plaintiff 


had acquiesced in price cutting. 


See Fair Trade, Vol. 1, J 3440.32, 3452.32. 


For the plaintiff; Cahill, Gordon, Reindel & Ohl, New York, N. Y. 
For the defendant: Roosevelt, Freidin & Littauer, New York, N. Y. 


[Restraint of Sales Below Fixed 
Price Sought] 


Irvinc R. Kaurman, District Judge [In 
full text]: In this action brought by Re- 
vere Copper and Brass Incorporated, pur- 
suant to the provisions of the New Jersey 
Revised Statutes, Sections 56:4-3 et seq., as 
amended (commonly known as the New 
Jersey Fair Trade Act), the plaintiff is 
seeking to enjoin temporarily the defendant 
from selling plaintiff's products at less than 
the legally established prices. 

The affidavits establish that Revere manu- 
factures a line of kitchen utensils and 
markets these through distributors to retail 
dealers, who in turn sell them to the public; 
in some instances the plaintiff also makes 
direct sales to the retail dealers. These 
utensils are sold under the trade name 
“Revere Ware’. Revere has entered into 
agreements with dealers and distributors 
throughout New Jersey, under which Re- 
vere has established minimum retail resale 


prices. 
[Notice to Defendant] 


The affidavit of C. P. Drake, submitted 
in behalf of plaintiff's motion, establishes 
quite conclusively that the defendant has 
repeatedly received formal notice that Re- 
vere has entered into resale price agreements 
in New Jersey, establishing and prescribing 
minimum prices for resale of Revere prod- 
ucts. The defendant was requested to dis- 
continue the sale of Revere products below 
the legally established prices. 


[Defense of Clean Hands] 


The affidavit in opposition, subscribed to 
by the attorney for the defendant, raises 
the contention that the plaintiff has acquiesced 
in price cutting and hence should be de- 


1A “club plan’’ is defined in the affidavit of 
Sidney Diamond as ‘‘a well established type of 
retailing function, purchasing directly from 
manufacturers, operating primarily by mail, 
and selling below list or ‘fair trade’ prices 
either by means of merchandise dividends or by 
means of actual discounts.” 

2Landers, Frary & Clark v. International 
Solgo, Inc., New York County, Index No. 4039- 
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prived of the requested relief. However, 
apart from this assertion the defendant has 
not denied a single allegation of Revere. 
Defendant’s charge of acquiescence is based 
upon the allegation in the attorney’s afh- 
davit in opposition to this motion to the 
effect “that the defendant has evidence only 
of two ‘club plans’ which deal in the mer- 
chandise of this plaintiff.” (p. 3 Diamond 
affidavit). However the same affidavit (p. 6) 
states: “The extent of the plaintiff’s par- 
ticipation in the ‘club plan’ method of mer- 
chandise distribution is, by the nature of 
things, not known to the defendant in de- 
tail.’ To this charge Revere replies by 
affidavit that it does not sell and never has 
sold any of its products to any “club plans”, 
specifically including the two mentioned in 
defendant’s papers. 


[Plaintiff Did Not Sell to Club Plan] 


The assertion has been made in the de- 
fendant’s papers that in several “club plan” 
cases preliminary injunctive relief was de- 
nied because it had appeared that the plain- 
tiff in those cases was selling direct to 
“club plans”. It was contended in those 
cases that direct selling to known price 
violators constituted “acquiescence” and barred 
the granting of injunctive relief. In the four 
instances cited by the defendant, as prece- 
dents for denial of injunctive relief, it ap- 
pears that in not one case did the plaintiff 
deny selling direct to the “club plans”. 
Moreover, the defendant has not referred 
this Court to any New Jersey holding in 
support of its contention, and New Jersey 
law would govern the instant action. In 
any event, it is quite clear from the papers, 
that the instant plaintiff did not sell to any 
“club plans”. 


1953: Westinghouse Electric Corporation vv. 
Charles Appliances, Inc. [1953 TRADE CASES 
{ 67,609], New York County, Index No, 12366- 
1953: Benrus Watch Company v. Braverman 
[1953 TRADE CASES J] 67,685 (footnote)], New 
York County, Index No. 16196-1953; National 
Presto Industries, Inc. v. Masters, Inc., New 
York County, Index No. 2805-1954. 
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Assuming that the defendant’s defense to 
this motion may be considered as a conten- 
tion that even though plaintiff failed to sell 
directly to price cutters, it failed to proceed 
against open price cutters, I am constrained 
nevertheless to hold that the defendant has 
failed on this score as well. The language 
of the court in Detecto Scales, Inc. v. Drake 
Home Appliances, Inc. [1950-1951 TRavE 
CASES! {| '62,628))21232 Ni Vie 1645¢Sup: 
Ct. N. Y. Co. May 9, 1950) is particularly 
appropriate: 

“This motion for a temporary injunc- 
tion is granted. No denial is made of the 
sales under the minimum prices fixed in 
plaintiff's fair trade contracts. The at- 
tempted explanation that plaintiff is not 
enforcing its contracts against others is 
unavailing here. All offenders cannot be 
prosecuted at once.” 


Accord: Seagram-Distillers Corp. v. Acker- 
man, 263 App. Div. 1016, 33 N. Y. S. 2d 937 
(2d Dept. 1942); General Electric Co. v. 
Crown National Corp. [1950-1951 Trave 
Cases J 62,614], 123 N. Y. L. J. 1509 (Sup. 
Ct. N. Y. Co. April 28, 1950); Ronson Art 


Trape CAseEs § 62,501], 122 N. Y. L. J. 779 
(Sup. Ct., N. Yo Co: Oct, 10, 1949): 


[Plaintiff's Lack of Knowledge} 


It should be noted that no proof has been 
offered here that plaintiff had any knowl- 
edge of or condoned any of the violations 
alleged by the defendant. Indeed, it is as- 
serted in the affidavit of C. P. Drake, dated 
April 2, 1954, and submitted in support of 
plaintiff’s motion, that “Revere has never 
in any respect condoned or acquiesced in 
violations of its legally established prices. 
On the contrary, Revere’s diligence and 
effectiveness in enforcing its legally estab- 
lished prices, have secured national recogni- 
tion. Revere has been cited as one of four 
manufacturers that have ‘shown the way’ 
in Fair Trade enforcement. See Business 
Week, Nov. 7, 1953, p. 44. To the same 
effect, see Wall Street Journal, March 17, 
1954.” 


A temporary injunction will issue enjoin- 
ing the defendant from selling Revere prod- 
ucts in New Jersey at less than legally 


Metal Works, Inc. v. Rothman [1948-1949 established prices. Settle order. 


[] 67,730] National and Transcontinental Trading Corp. v. International General 
Electric Co., Inc., and General Electric Co. 


In the United States District Court for the Southern District of New York. Civil 
No. 90-384. Dated April 15, 1954. ; 


Sherman Antitrust Act and Clayton Antitrust Act 


Suit for Civil Damages—Price Discrimination—Defenses—Failure of Complaint to 
State Cause of Action.—Defendants’ motion in a treble damage suit to dismiss the com- 
plaint for failure to state a cause of action was granted because the complaint alleged 
insufficient facts to state a claim under the antitrust laws. Although the allegations of 
conspiracy appeared sufhcient in view of the incorporation in the complaint by reference 
of a decree entered against the defendants in a prior Government antitrust suit, the 
complaint failed wholly to allege that any of the injuries complained of resulted proxi- 
mately or otherwise from defendants’ alleged violations of the Sherman Act. Before 
relief can be obtained under the Clayton Act, it is essential that the plaintiff show that he 
was “injured in his business or property by reason of anything forbidden in the antitrust 
laws ” The complaint did not meet this test. 


See Private Enforcement and Procedure, Vol. 2, § 9009.350. 


Clayton Antitrust Act 


Suit for Civil Damages—Tolling of Statute of Limitations—Essential Allegations.— 
Plaintiff's contention in a treble damage suit that its action was not barred by the 
applicable statute of limitations because the statute was tolled during the pendency of a 
Government antitrust suit against the defendants was rejected because the complaint did 
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not make the essential allegations that the action was based in whole or in part on any 


matter complained of in the Government suit. 


See Private Enforcement and Procedure, Vol. 2, | 9010.275. 
For the plaintiff: I. Arthur Rosenberg, New York, N. Y. 
For the defendants: Thayer & Gilbert (Leland Badler and Phil E. Gilbert, Jr., of 


counsel). 


[Motion to Dismiss] 


Irvine R. Kaurman, District Judge [In 
full text]: Defendants move under Rule 
12(b), Federal Rules of Civil Procedure, 
for an order dismissing the complaint be- 
cause it fails to state a claim upon which 
relief can be granted, and because so much 
of the claim as is based upon liability ac- 
cruing prior to January 26, 1948, is barred 
by the applicable statute of limitations. De- 
fendants also move pursuant to Rule 10(b) 
for an order directing plaintiff to serve an 
amended complaint, separately stating its 
alleged claims, and for an order pursuant to 
Rule 12(e) directing plaintiff to file a more 
definite statement. 


[Treble Damages Sought] 


The complaint alleges that plaintiff seeks 
treble damages by reason of defendants’ 
violations of the antitrust laws and their 
discriminatory practices against the plain- 
tiff. After reciting that defendant General 
Electric Co. is engaged in the production 
and: distribution of electrical products, and 
that defendant, International General Elec- 
tric Co. Incorporated, was organized by the 
co-defendant for the purpose of exploiting 
foreign markets, the complaint alleges in 
the most general terms that since 1927 the 
defendants have “unlawfully contracted, com- 
bined and conspired to restrain trade or 
commerce . in the . electric light 
lamp industry”; that General Electric Co. 
“has dominated and monopolized the.. . 
electric lamp industry in the United States”; 
and that since 1927 the General Electric Co. 
has “through its subsidiary the defendant, 
International General Electric Co. Incor- 
porated, entered into and maintained 
unlawful patent licensing agreements and 


unlawfully maintaining (sic) other agree- 
ments made with potential and actual for- 
eign competitors.” The complaint further 
recites that in January 1941 the United 
States brought suit against the defendants, 
alleging their participation in a wrongful 
and unlawful combination and conspiracy in 
restraint of trade, and that in October 1953, 
a final judgment in favor of the United 
States with respect to such charges was 
filed, and that this final judgment, together 
with the findings of fact and conclusions of 
law rendered are made a part of the instant 
complaint. 


[Price Discrimination Charged] 


The complaint next alleges that between 
1943 and 1948, inclusive, plaintiff purchased 
from defendant International General Elec- 
tric Co. Incorporated incandescent lamps 
and lamp parts manufactured by defendant 
General Electric Co. and that defendants 
knew that these articles were purchased for 
resale, and that defendant, International 
General Electric Co. Incorporated, granted 
plaintiff trade discounts which were unlaw- 
ful, discriminatory and less than discounts 
granted to other purchasers of the same 
merchandise. By reason of such discrimina- 
tion, plaintiff alleges that it was over- 
charged and damaged to the extent of 
$100,000.12 Plaintiff also alleges that the stat- 
ute of limitations with respect to the instant 
action was suspended from January 27, 
1941, when the aforementioned action by 
the United States was begun, until October 
8, 1953, when final judgment in the suit was 
entered in favor of the United States. 


[Insufficient Facts Alleged] 


I am of the opinion that insufficient facts 
are alleged to state a claim upon which 


1 Plaintiff's complaint originally alleged that 
the action was brought under the Sherman and 
Clayton Acts ‘‘and more particularly Sections 
HoNandalsrotemitiedoswUes.) ©. ye. . ¢rar. lof 
complaint). Defendants were charged with 
having violated ‘‘Sections 1 and 2 of the Sher- 
man Anti-Trust Act and Section 3 of the Clay- 
ton Act’? (Par. 13 of the complaint). On oral 
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argument of this motion, confirmed by letter 
to this Court, plaintiff’s counsel noted that the 
reference in paragraph 1 of the complaint to 
Section 13 of Title 15, U. S. C., and the refer-- 
ence to Section 3 of the Clayton Act in para- 
graph 13 of the complaint, are to be stricken 
from the complaint. 
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relief can be granted. The allegations of 
conspiracy appear sufficient in view of the 
incorporation in the complaint by reference 
of the judgment of the District Court of 
New Jersey and its findings of fact and 
conclusions of law in the action by the 
United States against the instant defend- 
ants. But the complaint wholly fails to 
allege that any of the injuries complained 
of resulted proximately or otherwise from 
defendants’ alleged violations of Sections 1 
and 2 of the Sherman Act. As this: Court 
said in Bader v. Zurich General Accident & 
Liability Ins. Co. [1952 Trave Casss { 67,277], 
12S R2 D437 0(SabDs Ne 1952)\rati pace 
439: 

“Preparation of a proper pleading for 
an antitrust suit requires a statement of 
matters and their relation to each other 
considerably more extensive than that 
required in a simple pleading in negli- 
gence or on contract.” (Citing authori- 
ties). 


[Requirement for Relief Under Clayton Act] 


Plaintiff's treble damage action is based 
upon the provisions of Section 4 of the 
Clayton Act, 15 U. S. C. A. §15 which pro- 
vides as follows: 

“Any person who shall be injured in his 
business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy, and shall recover three-fold 
the damages by him sustained, and the 
cost of suit, including a reasonable attor- 
ney’s fee.” 


Before relief can be granted under this 
Section it is essential that a plaintiff show 
that he was “injured in his business or prop- 
erty by reason of anything forbidden in the 
antitrust laws... .” The complaint herein 
wholly fails to meet this test. The only 
allegations of injury to plaintiff are those 
contained in paragraphs 24 and 27 of the 
complaint. These relate to the plaintiff’s 
claim that discrimination in trade discounts 
resulted in damages to it of $100,000. This 
claim is not in any way shown to be con- 
nected with the alleged violations by the 
defendants of the antitrust laws. As a 


result, no claim upon which relief can be 
granted has been alleged. See Glenn Coal 
Co. v. Dickinson Fuel Co., 72 F. 2d 885 
(C. C. A. 4, 1934); Electric Theater Co. v. 
Twentieth Century Fox F. Corp. [1953 TRADE 
Cases { 67,560], 113 F. Supp. 937, 940 
(W. D. Mo. 1953). 


[Allegation as to Statute of Limitations] 


In order to avoid the bar of the statute of 
limitations, plaintiff further relies on Sec- 
tion 5.of the Clayton Act, 15.U. 8S. Ci) AL, 
§ 16, which provides in part as follows: 

“Whenever any suit or proceeding in 
equity or criminal prosecution is insti- 
tuted by the United States to prevent, 
restrain, or punish violations of any of 
the anti-trust laws, the running of the 
statute of limitations in respect of each 
and every private right of action arising 
under said laws and based in whole or in 
part on any matter complained of in said 
suit or proceeding shall be suspended 
during the pendency thereof.” 


Plaintiff contends that the pendency of 
the aforementioned action by the United 
States in the District Court for New Jersey 
suspended the statute of limitations for the 
period January 27, 1941, when the New 
Jersey action was commenced, until Oc- 
tober 8, 1953, the date when final judgment 
was entered in favor of the United States. 
Nowhere however does the complaint allege 
that any of the allegations of the complaint 
are “based in whole or in part on any mat- 
ter complained of” in the New Jersey action. 
Such allegations are essential if the bar o 
the statute is to be avoided. 


.° [Motion to Dismiss Granted] 


Defendants’ motion to dismiss the com- 
plaint is granted, with leave to plaintiff to 
file an amended complaint within ten days 
after the entry of an order herein, stating 
clearly in what manner, if at all, defendants’ 
alleged violations of the antitrust laws 
caused plaintiff damage and further stating, 
if 15 U. S. C. A. §16 is relied on, the re- 
lationship of the allegations of the complaint 
to the matter complained of in the New 
Jersey action which was brought by the 
United States against the instant defend- 
ants. Settle order. 
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In the United States Court of Appeals for the Seventh Circuit. 
April Session, 1954. Nos. 11072 and 11073. Filed April 20, 1954. 


Petitions for mandamus. Wru11Am E. Srecxier, District Judge, United States District 
Sie ii the Southern District of Indiana, Indianapolis Division, respondent. Petitions 
enied, 


October Term, 1953. 


Clayton Antitrust Act 


Suit for Civil Damages—Venue—Petition for Mandamus.—Petitioners, defendants 
to an amended counterclaim and cross-complaint in a private antitrust suit, sought to 
dismiss the counterclaim and cross-complaint on the ground that proper venue did not 
exist because they were not residents of the judicial district, were not to be found therein, 
-were not inhabitants thereof, did not have any agent therein within the meaning of 
Section 12 of the Clayton Act, and did not transact business therein. After trial of the 
issue of venue in open court upon oral evidence and depositions, affidavits, oral and 
written arguments, the Court overruled the motion to dismiss. Since the action of the 
Court was not hasty, peremptory, or arbitrary, but was taken after a conscientious exer- 
cise of judgment, mandamus will not lie, regardless of whether or not the Court erred. 
The Court’s interlocutory order was not an order from which an appeal was authorized. 
The order is subject to review by appeal after the District Court has finished the principal 


lawsuit. 


See Private Enforcement and Procedure, Vol. 2, { 9008.701, 9015, 9015.12. 

For the petitioners: John G. Madden, Kansas City, Mo., and Thomas I. Underwood, 
Chicago, Ill. (for Comfort Equipment Co.); Rudolph L. Lowell, Des Moines, Iowa, and 
Charles Meroni, Chicago, Ill. (for Burch Manufacturing Co., Inc.). 


Before Major, Chief Judge, and Linney and ScHNACKENBERG, Circuit Judges. 


[Improper Venue Alleged by Petitioners] 


SCHNACKENBERG, Circuit Judge [Jn full 
text]: Pursuant to leave granted, Comfort 
Equipment Company, a Missouri corpora- 
tion, having its principal place of business 
in Kansas City, Missouri, hereinafter re- 
ferred to as “Comfort”, and Burch Manu- 
facturing Company, Inc., an lowa corporation, 
having its principal place of business. in 
Fort Dodge, Iowa (formerly Fort Dodge 
Tent & Awning Co.), hereinafter referred 
to as “Fort Dodge’’, each filed in this court 
a petition for mandamus naming Judge 
William E. Steckler of the United States 
District Court for the Southern District 
of Indiana, Indianapolis Division, as re- 
spondent. 

Respondent filed motions to dismiss both 
petitions, to which motions petitioners filed 
answers. 


Rulings upon the motions to dismiss were 
withheld pending the hearing of these cases 
on the merits. 
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Respondent filed answers to the petitions. 
Oral arguments were heard before this 
court. 


These two proceedings have the single 
surpose of obtaining a review of an order 
entered in the district court overruling mo- 
tions by Comfort and Fort Dodge to dismiss 
an amended counterclaim and cross-com- 
plaint filed by The Original Tractor Cab 
Company, Inc., seeking relief, under the 
antitrust laws of the United States of 
America and the declaratory judgments 
act, from Comfort, Fort Dodge and Cab- 
Ette Company, named as defendants in the 
amended counterclaim and cross-complaint. 
The amended counterclaim and cross-com- 
plaint were filed in a case instituted in said 
district court by Clyde E. Clapper and Lee 
Flora, plaintiffs, against The Original Trac- 
tor Cab Company, Inc. and Stanley Wil- 
liams, defendants. Comfort and Fort Dodge 
were thus introduced into the case by 
being made defendants to the amended 
counterclaim and cross-complaint. Com- 
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fort and Fort Dodge were each served 
with a summons and a copy of the amended 
counterclaim and cross-complaint in the dis- 
trict where each is domiciled and has its 
principal place of business. Thereupon, 
Comfort and Fort Dodge filed said motions 
to dismiss the amended counterclaim and 
cross-complaint, alleging the following 
grounds: proper venue does not exist be- 
cause said cross-defendants are not residents 
of the Southern District of Indiana, are 
not to be found therein, are not inhabitants 
thereof, do not have any agent therein with- 
in the meaning of section 4 of the Clayton 
act (15° U.S; €).§15) "and do not transact 


business therein. 


[Motion to Dismiss for Improper Venue 
Overruled by District Court] 


Respondent tried the issue of venue in 
Open court upon oral evidence and deposi- 
tions, as well as the affidavits presented 
with the motions to dismiss, heard oral 
argument and considered written briefs 
filed by counsel, made findings of fact and 
conclusions of law and entered the order 
now in question, which overruled the mo- 
tions to dismiss for improper venue. In- 
cluded in the evidence considered by 
respondent was the testimony of fifteen wit- 
nesses. Upon oral argument before this 
court there was produced a box, said by 
counsel (and not disputed) to contain what 
respondent had before him at said trial. 
The box and its contents were left in the 
custody of this court for its inspection, 
which reveals the contents to be as follows: 
129 separate pieces of documentary evidence 
and a transcript of oral testimony, consist- 
ing of about 750 pages, depositions consist- 
ing of about 750 pages, also 45 written 
interrogatories and 79 answers thereto, both 
totaling 80 pages, as well as the pleadings 
filed in the district court during a period 
of five years. 


With the aforesaid order, respondent filed 
13 pages consisting of 14 findings of fact 
and 7 conclusions of law. The fourth con- 
clusion of law is that Comfort and Fort 
Dodge transact business in the Southern 
District of Indiana within the meaning and 
requirements of section 12 of the Clayton 
act, 15 U.S. C. § 22, that they were so en- 
gaged at and prior to the filing of the 
amended counterclaim and cross-complaint 
herein, and that they were each properly 
served in the districts where they were 
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found, to-wit, the Western District of Mis- 
souri and the Northern District of Iowa, 
in which each is respectively domiciled. 


[Review of Interlocutory Order Sought] 


The order under attack in these proceed- 
ings is not a final order. Section 1292(1), 
title 28 of the United States Code authorizes 
appeals from certain interlocutory orders. 
The order now under consideration is not 
an interlocutory order from which an appeal 
is authorized by said section. Here the 
extraordinary relief afforded by writ of 
mandamus is sought as means of obtaining 
an immediate review of an interlocutory 
order which admittedly is subject to review 
by appeal after the district court shall have 
finished with the principal lawsuit. 


[Decision of District Court Not Hasty or 
Arbitrary] 


Petitioners argue that mandamus is 
proper in this situation for the reason, 
among others, that the order in question 
involved a jurisdictional ruling. The same 
contention was made, without success in 
American Airlines v. Forman [1953 TravrE 
CasEs { 67,466], 204 F. 2d 230, where the 
court said at page 232: 


“But that difference alone is not enough 
to make a peremptory writ appropriate. 
See Ex parte Chicago, R. I. & Pac. Ry. 
CO LIZZ de Ura ovel hope li ial nae 
Ct. 288, 65 L. Ed. 631. The challenged 
assumption or denial of jurisdiction must 
be so plainly wrong as to indicate failure 
to comprehend or refusal to be guided by 
unambiguous provisions of a statute or 
settled common law doctrine. If a ra- 
tional and substantial legal argument can 
be made in support of the questioned 
jurisdictional ruling, the case is not ap- 
propriate for mandamus or prohibition 
even though on normal appeal a reviewing 
court might find reversible error. We 
so held most recently in Pennsylvania 
Turnpike Commission v, Welsh, 3 Cir. 
1951, 188 F. 2d 447. Accord: Petition of 
Therianos, 3 Cir. 1948, 171 F. 2d 886; 
Hazeltine Corp. v. Kirkpatrick, 3 Cir. 1948, 
Wien 1B al ise” 


The facts in the instant cases indicate that 
there was no hasty, peremptory or arbitrary 
action by respondent, but, on the contrary, 
it amply appears that he conducted a 
lengthy trial in open court where he re- 
ceived evidence upon the issue of venue, 
considered counsel’s arguments and briefs 
and considered and analyzed the evidence 
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and the applicable law before arriving at a 
decision. The record before us indicates 
that respondent conscientiously exercised 
his judgment in deciding the issue as to 
venue, Whether he erred is not a question 
which can be raised and decided in these 
mandamus proceedings. As the court said 
in considering a not dissimilar situation in 
American Airlines v. Forman [1953 Trapr 
CASES { 67,466], 204 F. 2d 230, at 233: 


_“The language, structure and legisla- 
tive history of statutes must be examined. 
Relevant judge made doctrine must be 
considered. The interplay of these fac- 
tors must be rationalized. The facts 
before the court must be analyzed in 
relation to the legal rationalization. If, 
after exercising professional skill and 
judgment in working through a process of 
this sort a court decides, rightly or wrong- 
ly, that it has jurisdiction, it is most 
unlikely that the judge will have merited 
that peremptory admonition which is 
reserved principally for cases of abuse or 
gross misuse of power.” 


We are in accord with what the same 
court then said, at 233: 


“Finally, we emphasize that there is 
much more than technicality in the very 
great reluctance of appellate courts to 
employ mandamus or prohibition to re- 
view decisions which can later be reviewed 
in normal course of appeal. Procedural- 
ly, these extraordinary remedies are ac- 
tions against the judge himself, requiring 
him personally to justify and defend 
what he has done as a judge. The fact 
that counsel for the party who has pre- 
vailed in his court often appears in the 
judge’s behalf does not change the fact 
that in a very real sense the judicial offi- 
cer himself is being put on trial. Beyond 
this, in order to state a cause of action it 
normally is necessary to charge the judge 
with arbitrary action, usurpation of power 
or obvious disregard of the law, however 
counsel drafting and arguing a petition 
for a peremptory writ may sugarcoat the 
pill. There is occasional need for such 
procedure and justification for such al- 
legations. But a judge should not be 
subjected to an attack of this kind merely 
as a device for earlier review of an inter- 
locutory order than ordinarily is_per- 
mitted. Ex parte Fahey, 1947, 332 U.S. 
2osmo7hos Cte 155s) Gimieeid) 2041073 


[Bankers Life Case Cited] 


Counsel for both petitioners and respond- 
ent rely on the recent case of Bankers Life 
& Casualty Co. v. Holland, et al [1953 Trave 
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CASES { 67,626], 346 U. S. 379, decided No- 
vember 30, 1953, where a treble damage 
action was brought under the Sherman and 
Clayton acts by petitioner (an insurance 
corporation) in the United States District 
Court for the Southern District of Florida, 
alleging a conspiracy to injure petitioner’s 
business. The named defendants were the 
insurance commissioners of Georgia and 
Florida, one other individual, and four in- 
surance companies residing and transacting 
business in the Southern District of Florida. 
The Georgia insurance commissioner (Cravey) 
was personally served in the Northern Dis- 
trict of Florida. He moved to quash the 
summons and dismiss him for improper 
venue. The judge held that his court had 
jurisdiction of the action and of the com- 
missioner, but that venue was not properly 
laid. He thereupon ordered the action 
as to Cravey severed and transferred to 
the Northern District of Georgia where 
Cravey resided. Petitioner then sought 
a writ of mandamus from the Court of Ap- 
peals to compel the judge to vacate and set 
aside that order, but the Court of Appeals 
dismissed the petition for mandamus (199 
F. 2d 593) and the Supreme Court granted 
certiorari, 


Speaking of the insurance corporation 
(petitioner for mandamus), the Supreme 
Court said, at 381: 


“While it admits that the order even- 
tually may be reviewed on appeal from 
final judgment in the case, petitioner 
contends that insurmountable procedural 
difficulties requiring appeals from, and 
reversals of, the final judgments in both 
the Florida action and the severed action 
in Georgia render that remedy specuia- 
tive, ineffective and inadequate in prevent- 
ing needless expense, hardship and judi- 
cial inconvenience. Wherefore, it says, 
the extraordinary writ of mandamus is 
appropriate. 

We are of the opinion that in the cir- 
cumstances of this case the writ was 
inappropriate.” 

The court then considered the motion 
made by Cravey to quash the summons 
and dismiss him from the action for im- 
proper venue, saying, at 382: 


“The contention is that in acting on the 
motion and ordering transfer he exceeded 
his legal powers and this error ousted 
him of jurisdiction. But jurisdiction need 
not run the gauntlet of reversible errors. 
The ruling on a question of law decisive 


1 67,731 


69,356 Court Decisions 
Comfort Equipment Co, v. Steckler 


of the issue presented by Cravey’s motion 
and the replication of the petitioner was 
made in the course of the exercise of the 
court’s jurisdiction to decide issues prop- 
erly brought before it. Ex parte American 
Steel Barrel Co., 230 U. S. 35, 45-46 (1913); 
Ex parte Roe, 234 U.S. 70, 73 (1914). Its 
decision against petitioner, even if er- 
roneous—which we do not pass upon— 
involved no abuse of judicial power, Roche 
v. Evaporated Milk Assn. [1940-1943 TRADE 
Cases J 56,276], supra, and is reviewable 
upon appeal after final judgment. If we 
applied the reasoning advanced by the 
petitioner, then every interlocutory order 
which is wrong might be reviewed under 
the All Writs Act. The office of a writ 
of mandamus would be enlarged to ac- 
tually control the decision of the trial 
court rather than used in its traditional 
function of confining a court to its pre- 
scribed jurisdiction. In strictly circum- 
scribing piecemeal appeal, Congress must 
have realized that in the course of judicial 
decision some interlocutory orders might 
be erroneous.” 


Bankers Life & Casualty Co. v. Holland, 
supra, at 383, holds that the supplementary 
review power conferred on the courts by 
Congress in the All Writs Act is meant to 
be used only in the exceptional case where 
there is clear abuse of discretion or “usurpa- 
tion of judicial power” of the sort held to 
justify the writ in De Beers Consolidated 
Mines v. United States [1944-1945 Trapr 
CASES { 57,373], 325 U. S. 212, 217, discussed 
post. The court held that Bankers Life & 
Casualty Co. v. Holland was not such a case. 
If the correctness of respondent’s ruling 
on the motions to dismiss must await an 
appeal from the final disposition of the 
case on its merits in the district court, there 
is no unusual inconvenience or hardship. 
Actually these petitioners may succeed in 
recovering final judgment in their favor on 
the trial in the district court. However that 
may be, the court said in Bankers Life & 
Casualty Co. v, Holland, at 383: 


“But it is established that the extra- 
ordinary writs cannot be used as substi- 
tutes for appeals, Ex parte Fahey, 332 
U. S. 258, 259-260 (1947), even though 
hardship may result from delay and per- 
haps unnecessary trial. United States 
Alkali Export Assn. v. United States [1944- 
1945 TrapvE Cases { 57,372], 325 U.S. 
196, 202-203 (1945); Roche v. Evaporated 
Milk Assn. [1940-1943 Trape Cases 
7 56,276], supra, at 31;” 
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The Court was most emphatic in saying, at 
Geile 

“We may assume that, as_ petitioner 

contends, the order of transfer defeats 

the objective of trying related issues in a 

single action and will give rise to a 

myriad of legal and practical problems 

as well as inconvenience to both courts; 
but Congress must have contemplated 
those conditions in providing that only 
final judgments are reviewable.” 
And, at 384, the court concluded: 
“Mandamus, prohibition and injunction 

against judges are drastic and extra- 
ordinary remedies. We do not doubt 
power in a proper case to issue such writs. 
But they have the unfortunate conse- 
quence of making the judge a litigant, 
obliged to obtain personal counsel or to 
leave his defense to one of the litigants 
before him. These remedies should be 
resorted to only where appeal is a clearly 
inadequate remedy, * * * As extra- 
ordinary remedies, they are reserved for 
really extraordinary causes.” 

Inasmuch as the Supreme Court in Bank- 
ers Life & Casualty Co. v. Holland [1953 
TRADE Cases § 67,626], at 383, referred to 
De Beers Consolidated Mines v. United States 
[1944-1945 Trape Cases J 57,373], 325 U. S. 
212, as the sort of a case where there was 
a clear abuse of discretion or “usurpation 
of judicial power” justifying the issuance of 
a writ of mandamus, a further reference to 
that case is proper. At the same time that 
the United States filed a complaint against 
De Beers and -others, it procured a pre- 
liminary injunction restraining the corporate 
defendants from withdrawing from the 
country any property and from disposing 
of any property in the United States “until 
such time as this Court shall have deter- 
mined the issues of this case and defendant 
corporations shall have complied with its 
orders”. The defendants petitioned the 
United States Supreme Court for certiorari 
directed to the district court, contending 
that the order was in substance a sequestra- 
tion of property beyond the power of the 
court and an abuse of discretion in the 
circumstances. The supreme court pointed 
out that the district court had no jurisdic- 
tion under the applicable statutes to enter 
a money judgment, that its only power 
was to restrain the future continuance of 
actions or conduct intended to monopolize 
or restrain commerce,.and that the injunc- 
tion in question was not of this character. 
At 220 the court said: 
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“Tt is not an injunction in this cause, 
and it deals with a matter lying wholly 
outside the issues in the suit. It deals 
with property which in no circumstances 
can be dealt with in any final injunction 
that may be entered. It is not a form 
of seizure of property used in offending 
against the statute, for the property is not 
such as might be seized under §6 of 
the Sherman Act, or under §76 of the 
Wilson Act, and the complaint and afh- 
davits do not purport so to charge. This 
process is, and can only be, sustained 
as a method of providing security for 
compliance with other process which con- 
ceivably may be issued for satisfaction of 
a money judgment for contempt.” 


The court concluded, at 223, that the 
injunction was not authorized either by 
statute or by usages of equity and reversed 
the decree granting the injunction. More- 
over, four of the justices in dissenting went 
even further and said that certiorari should 
not have been granted at all. 


Petitioners rely on C-O-Two Fire Equip- 
ment Co. v. Barnes, Judge, 194 F. 2d 410, 
aff'd Cardox Corp. v. C-O-Two Fire Equip. 
Co., 344 U. S. 861, in which this court 
granted a writ of mandamus in a case where 
a question of venue was raised in the dis- 
trict court by a motion for dismissal of the 
action, the defendant suggesting to the trial 
court that instead of dismissing the action 
it would be appropriate to transfer it under 
the discretionary provision of 28 U. S. C. 
§ 1406(a). The district court denied the 
motion to dismiss or to transfer. In this 
Court of Appeals the defendant was per- 
mitted to intervene. This court issued a 
writ of mandamus as requested by peti- 
tioner. However, the appropriateness of the 
remedy of mandamus was not in issue or 
argued, the court saying, at 412: 


ce *K 


* because intervenor in its brief 
raises no question in this respect and-in 
oral argument conceded both the power 
of the court and the appropriateness of 
the remedy.” 


Petitioners also rely on the decision of 
this court in Dairy Industries Supply Ass’n. 
v. La Buy [1953 Trave Cases { 67,599], 207 
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F, 2d 554, where it appeared that Maryland 
Baking Company and Northwest Cone 
Company commenced an action in the 
United States District Court for the North- 
ern District of Illinois against Dairy In- 
dustries Supply Association, a New York 
corporation having its principal place of 
business in Washington, D. C., and its offi- 
cers and directors, charging a violation by 
them in Chicago of the Sherman Antitrust 
Act. The action was to enjoin defendants 
from preventing plaintiffs from participat- 
ing in an exposition about to be held in 
Chicago by the defendants, and also asked 
for treble damages for injuries sustained. 
After summons had been served the de- 
fendants moved, first, to transfer the action 
to the district court for the District of 
Columbia pursuant to 28 U. S. C. § 1404(a)? 
At the same time the association moved, 
secondly, to quash service of summons upon 
it in Chicago, and service of an alias sum- 
mons served upon it thereafter in Washing- 
ton, D. C., and to dismiss the action for 
want of venue in the Northern District of 
Illinois.’ 


The district court overruled the second 
motion, which action this court approved, 

The district court found, as to the first 
motion, that defendants had failed to sus- 
tain their burden of proving what they were 
required to prove in order to justify the 
court in transferring the action to the Dis- 
trict of Columbia. It therefore overruled 
the first motion, which action this court 
“reversed” because the respondent judge 
in denying the motion to transfer under 
§ 1404(a) applied tests which are not those 
set forth in said section which actually 
names only three factors to be considered, 
namely, the convenience of the parties, the 
convenience of the witnesses, and the in- 
terest of justice. Thereupon this court 
“remanded” the cause with instructions to 
the district court to reconsider the first 
motion and redetermine its action thereon, 
on the basis of the proper statutory factors. 


In the case at bar there was only a mo- 
tion to dismiss for want of venue under 


§ 1406(a). 


1‘*(g) For the convenience of parties and 
witnesses, in the interest of justice, a district 
court may transfer any civil action to any other 
district or division where it might have been 
brought.”’ 
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2 Obviously relying on 28 U.S. C. § 1406(a) 
which reads: 

““(qa) The district court of a district in which 
is filed a case laying venue in the wrong divi- 
sion or district shall dismiss, or if it be in the 
interest of justice, transfer such case to any 
district or division in which it could have been 
brought.”’ 
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For these reasons petitioners find no 
support in the holding in Dairy Industries 
Supply Assn. v. La Buy [1953 Trape Cases 
1 67,599], 207 F. 2d 554. 


[Petitions Denied] 


For the reasons hereinbefore set forth, 
the petitions for writs of mandamus should 
be, and are, denied. 


Petitions for writs denied. 


Concurring Opinion 


Linpbtey, Circuit Judge: I agree with my 
brethren that the petition for a writ of 
mandamus must be denied. In view, how- 
ever, of the doubt and uncertainty which 
frequently arises as to the use of mandamus 
in aid of our appellate jurisdiction and 
which inherently requires clarity as to what 
is decided in each case, I feel constrained 
to say something as to the limitations which 
I feel attach to our decision. 


The issue which is determinative of this 
cause is the narrow one of appropriateness 
of the remedy, i. e., our power to review 
by mandamus the specific order entered. 
Section 12 of the Clayton Act, 15 U. S. C. 
Section 22, limits venue in antitrust litiga- 
tion against a corporation to the district 
whereof it is an inhabitant or to “any 
district wherein it may be found or transacts 
business.” If none of these conditions 
exists, the court wherein such an action is 
brought lacks venue; 28 U. S. C. Sec. 1406 
(a) is applicable and the court must either 
dismiss the cause or transfer to a district 
where venue lies. The section is mandatory. 
Thus, we are faced with the narrow issue 
of whether mandamus is appropriate to re- 
view a trial court’s determination that such 
an action is properly before it. 
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In Bankers Life & Cas. Co. v. Holland 
[1953 TrapE Cases { 67,626], 346 U. S. 379, 
the Supreme Court treated the issue of 
venue as a question of law from a decision 
as to which an aggrieved party may obtain 
adequate relief by appeal after final ad- 
judication on the merits. It is urged before 
us that the remedy by way of appeal is in- 
adequate, inasmuch as the venue question 
depends, in the first instance, on factual 
determinations of the trial court which 
come before us fortified by a presumption 
of validity, the propriety of which should 
not be delayed until the case is finally dis- 
posed of. Conceding the speculative char- 
acter of the adequacy of this remedy, we 
are aware of no authority which would 
permit us, under the guise of any remedy, to 
assume the stature of a super trial court, 
prior to decision on the merits, to second 
guess the district court on the exercise of 
its granted powers, giving no weight to 
findings of fact on which its decision de- 
pends. If such power of review is to exist 
it must be provided by the Congress. How- 
ever, further pursuit of this argument would 
serve no useful purpose. The Bankers Life 
decision is controlling on the question be- 
fore us; the remedy of mandamus is inap- 
propriate. 

We can reconcile this result with our de- 
cisions in C-O-Two Fire Equipment Co. v. 
Barnes, 194 F, 2d 410, aff'd Cardox Corp. v. 
C-O-Two Fire Equip. Co., 344 U. S. 861, and 
Dairy Industries. Supply Ass'n v. La Buy 
[1953 Trape Cases { 67,599], 207 F. 2d 554, 
insofar as those cases considered the merits 
of a like petition, on the single ground that 
the question of the appropriateness of the 
remedy of mandamus was not raised in 
either of those cases. 


[67,732] Dr. Salsbury’s Laboratories, Appellant v. I. D. Russell Co. Laboratories, 
a partnership composed of I. D. Russell and Bertha V. Russell, Appellees. 


In the United States Court of Appeals for the Eighth Circuit. No. 14,967. 
April 21, 1954. 


Appeal from the United States District Court for the Western District of Missouri. 
Affirmed. 


Filed 


Sherman Antitrust Act 


Suit for Civil Damages—Patent Infringement—Doctrine of Res Judicata—In an 
action for active inducement to infringe and for contributory infringement of a patent, a 
motion for summary judgment for the defendants was properly sustained. Since in a 
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prior action by the plaintiff under the same facts it had been determined that plaintiff's 
own patent misuse barred recovery, the present action was barred under the doctrine of 
res judicata. In the earlier case, it had been held that the plaintiff improperly sought to 
restrain the sale of an unpatented substance (3-nitro) which was a component part of its 
patented poultry remedy. In the instant action, the plaintiff sought to assert that the old 
doctrine that the sale of a nonpatentable component of a patented combination does not 
give rise to a patent infringement action was abrogated by an amendment to the patent 
law subsequent to the prior litigation. Although the amended law defines a contributory 
infringer as one who sells a component of a patented machine or composition knowing 
it to be especially adapted for infringing uses, it contains an exception that the said com- 
ponent not be a “staple article or commodity of commerce suitable for substantial non- 


infringing use.” 
exception. 


The component at issue here (3-nitro) is a staple coming within the 


See Combinations and Conspiracies, Vol. 1, § 2013; Private Enforcement and Pro- 


cedure, Vol. 2, J 9010.355, 9013.675. 


For the appellant: Giles S. Rich (C. Earl Hovey, with him on the brief). 
For the appellees: Charles J. Merriam (Richard K. Phelps and Lawrence R. Brown, 


with him on the brief). 


Before GARDNER, Chief Judge, WooproucH and Co tet, Circuit Judges. 


[Treble Damages and Injunctive Relief Sought 
for Patent Infringement] 


Cottet, Circuit Judge [Jn full text]: This 
is an action for active inducement to in- 
fringe and contributory infringement of a 
patent, wherein plaintiff prays both treble 
damages and injunctive relief. From a 
summary judgment entered in favor of de- 
fendant by the District Court below, plain- 
tiff appeals. 


The factual background surrounding the 
alleged infringement is not new to this 
court. In J. D. Russell Co. v. Dr. Salsbury’s 
Laboratories (C. A. 8, 1952) [1952 TRADE 
Cases § 67,326] 198 F. 2d 473, we held 
under identical facts that plaintiff's own 
patent misuse effectively barred recovery. 
It is plaintiff's instant contention that, as a 
result of legislation enacted subsequent to 
the earlier litigation, the law of misuse has 
been changed, thereby creating this, a new 
cause of action for continuing infringe- 
ment. Defendants deny that a change in 
the law has been effected and insist, inter 
alia, that res judicata necessitated the sum- 
mary judgment here in question. 


The District Judge, in his memorandum 
opinion sustaining defendant’s motion, stated: 


“It is my impression that none of the 
questions raised by the defendants is of 
importance at this time, except that of 
res judicata and the alleged changing of the 
law subsequent to the final determination 
of this case. 

“If the law has been changed, and as 
a result of that change a violation since 
January 1, 1953, the plaintiff would have 
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a cause of action. If there has been no 
change in the law, or if the change in the 
law does not affect the cause of action 
here, then the plaintiff cannot prosecute 
this action, and the motion must be 
sustained.” 
We are in complete accord with this state- 
ment of the question, it being in effect 
admitted that plaintiff is entitled to re- 
covery for infringement upon purgation of 
its previous misuse. 


[Defendants’ and Plaintiffs’ 
Products Identical] 


To grasp the nature of the misuse here- 
tofore adjudicated, it will be recalled that 
plaintiff is the producer of a “Poultry 
Treatment Composition”, which it sells 
under the trade name “Renosal”’. This 
product is sold in both powder and tablet 
form and, when mixed with prescribed 
amounts of water by the purchaser, is 
effective in treating a poultry disease known 
as cecal coccidiosis and in stimulating 
poultry growth. It is this product, when 
diluted and ready for ingestion, on which 
plaintiff obtained its patent. Defendants’ 
product, sold under the trade names Korum 
and Zuco, is for all relevant purposes iden- 
tical in composition and manner of use. 


[Parties Both Selling Unpatented 
Raw Material] 

We shall not undertake to discuss exten- 
sively the component physical character- 
istics of the parties’ respective products, as 
this has already been done adequately in 
the previous opinion of this court. How- 


1 67,732 


69,360 


ever, it was adjudicated upon prior appeal, 
and we reiterate once more, that the prod- 
ucts in question consist essentially of a 
3-nitro-4-hydroxy phenyl arsenic acid mix- 
ture operating, when dissolved, within a 
regulated concentration range. Though 
plaintiff again argues that its Renosal and 
defendants’ Zuco and Korum are not the 
chemical raw material, 3-nitro, it was never- 
theless pointed out with sufficient clarity in 
the earlier opinion that it is 3-nitro which 
the parties in effect are selling, Whatever 
may be plaintiff's contention as to the 
change effected in the laws of misuse, it 
will not now be heard to try on appeal 
the factual issues heretofore adjudicated. 
We previously said, and here repeat: 
“The patent is for a composition of 
two unpatented substances, water and 
Srimngeey, 9 os 
“So, also, is plaintiff’s contention with- 
out merit that in selling 3-nitro, an un- 
patented article, under the trade name 
of Renosal, and by restricting its use, 
except under the patent by directions on 
the label, the 3-nitro thus becomes iden- 
tified with the patent and is no longer a 
common raw material but that it becomes 
an entity within the patent.” 
I. D. Russell Co. v. Dr. Salsbury’s Labora- 
tories [1952 TrapE Cases 67,326], 198 F. 
2d 473, 474-475. 


We bear in mind, therefore, that plaintiff 
is selling 3-nitro and is in effect complain- 
ing of defendants’ sale of the same unpat- 
entable material. This is not to say that 
other dilutive ingredients are not used in 
the final ingestible composition, but it was 
held in the earlier opinion, and we merely 
note here, that the 3-nitro sold does not 
become by restrictive use so identified with 
plaintiff's patent as to lose its character- 
istics as a common raw material, As we 
said then, “Even if such magical transfor- 
mation is true as to Renosal, it does not 
apply to 3-nitro sold by others.” Since 
plaintiffs only serious defense against res 
judicata is that a change in the law has been 
effected, we direct our inquiry solely to 
the legal question raised. Admittedly, if 
there has been a decisive change in the law 
of misuse, plaintiff properly states a new 
cause of action. Commissioner v. Sunnen, 


SSS aU mole 


[Improper Monopoly As Misuse of Patent] 


An impressive array of authorities has 
held that whatever may be a patentee’s 
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property rights in his patent, he cannot be 
permitted to control by monopoly un- 
patentable material used as an essential 
component part of the patented combina- 
tion. Such improper monopoly, if exerted, 
amounts to misuse of the patent granted. 
In Carbice Corporation v. American Patents 
Corp., 283 U. S. 27, 31-32, cited in our 
earlier opinion, Justice Brandeis stated: 
“The limited monopoly to make, use, 
and vend an article may not be ‘ex- 
panded by limitations as to materials 
and supplies necessary to the operation 
of it.’ Motion Picture Patents Co. v. Uni- 
versal Film Mfg. Co., 243 U. S. 502, 515. 


Compare United Shoe Machinery Corp. v. 
United States, 258 U. S. 451, 462; United 
States v. General Electric Co., 272 U. S. 476, 
492. 

“* * * it was held that to permit the 
patent-owner ‘to derive its profit, not 
from the invention on which the law 
gives it a monopoly but from the un- 
patented supplies with which it is used,’ 
is ‘wholly without the scope of the patent 
monopoly.’ * * * Jf a monopoly could 
be so expanded, the owner of a patent for 
a product might conceivably monopolize 
the commerce in a large part of unpat- 
ented materials used in its manufacture.” 


See also Mercoid Corp. v. Minneapolis- 
Honeywell Regulator Co. [1944-1945 Trapr 
CASES J 57,202], 320 U. S. 680. 


[New Patent Statute Construed] 


In view of the foregoing authorities, and 
the fact heretofore adjudicated that the 
parties are selling unpatented 3-nitro, we 
must conclude that, absent a change in the 
law, plaintiff’s misuse in monopolizing 3-nitro 
precludes recovery for patent infringement. 
Can we say that the new patent statute, 
effective January 1, 1953, and relied upon 
by plaintiff, has rejected the principles laid 
down by the Carbice and Mercoid cases? 


The pertinent provisions of the new Act, 
35 U.S. C. § 271, are as follows: 


§ 271. Infringement of patent. 


“(a) Except as otherwise provided. in 
this title, whoever without authority makes, 
uses or sells any patented invention, 
within the United States during the term 
of the patent therefor, infringes the patent. 

“(b) Whoever actively induces infringe- 
ment of a patent shall be liable as an 
infringer. 

“(c) Whoever sells a component of a 
patented machine, manufacture, combina- 
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tion or composition, or a material or 
apparatus for use in practicing a patented 
process, constituting a material part of 
the invention, knowing the same to be 
especially made or especially adapted for 
use in an infringement of such patent, 
and not a staple article or commodity of 
commerce suitable for substantial nonin- 
fringing use, shall be liable as a contribu- 
tory infringer. (Italics supplied.) 

“(d) No patent owner otherwise en- 
titled to relief for infringement or con- 
tributory infringement of a patent shall 
be denied relief or deemed guilty of mis- 
use or illegal extension of the patent 
right by reason of his having done one 
or more of the following: (1) derived 
revenue from acts which if performed by 
another without his consent would con- 
stitute contributory infringement of the 
patent; (2) licensed or authorized another 
to perform acts which if performed with- 
out his consent would constitute con- 


tributory infringement of the patent; (3) ~ 


sought to enforce his patent rights against 
infringement or contributory infringe- 
ment.” 


[Cause Is Res Judicata] 


The parties have devoted considerable 
discussion in their briefs to whether the 
new patent law is merely a statutory codi- 
fication of pre-existing stare decisis, or 
whether it has brought a change in the 
law. We deem it unnecessary for a deci- 
sion in this case to ponder the question 
insofar as the over-all effect of the new 
title is concerned. Confining our views 
only to the pertinent provisions of § 271, 
we believe that, whatever changes may or 
may not have been made in other respects, 
there has been no abrogation of the prin- 
ciple announced in the Carbice and Mercoid 
cases, viz., that the sale of a nonpatentable 
component of a patented combination does 
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not give rise to a cause of action for in- 
fringement. Though subsection (c) of § 271 
defines a contributory infringer to be any- 
one who sells a component of a patented 
machine or composition knowing it to be 
specially adapted for infringing use, it 
specifically provides that said component 
not be “a staple article or commodity of 
commerce suitable for substantial nonin- 
fringing use.” Whatever the significance 
of other provisions of the Act, we believe 
this exceptive clause is controlling here. 
The fact was adjudicated on the former 
appeal that the unpatented 3-nitro utilized 
by the parties in their respective products 
ig a staple which did not lose its identity 
as a coinmon raw material. From the for- 
mer opinion of this court the District 
Judge, in entering the summary judgment 
now before us, properly concluded: 

“Tt would seem in this case that the 
basis of the appellate court’s reversal of 
this court’s judgment was in fact that the 
plaintiff is selling an unpatentable com- 
modity or ‘a staple article or commodity 
of commerce suitable for substantial non- 
infringing use’ as defined in said Sec- 
onal, 27 


Since, in the respect noted, §271(d) is 
readily harmonized with prior case author- 
ity, plaintiff cannot state a new cause of 
action without, in the very face of the 
former adjudication, reopening the factual 
issue of the chemical nature of the parties’ 
respective products. This, plaintiff will 
not be permitted to do. 


[Judgment Affirmed] 


For the foregoing reasons, the motion 
for summary judgment was properly sus- 
tained. The judgment appealed from is 
affirmed. 


[67,733] United States v. The Cincinnati Milling Machine Co.; Kearney & Trecker 


Corp., and Cincinnati Grinders, Inc. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division, Civil Action No. 13401. Dated April 19, 1954. 


Case No. 1190 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Termination of Agreements.—Three machine tool manufacturers 
charged with violating the Sherman Act by conspiring to restrain interstate trade and 
commerce in the manufacture and sale of machinery consented to the entry of a decree 
terminating certain licensing agreements among themselves and with others. The defend- 
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ants were enjoined from entering into, renewing, or adhering to any future licensing 
agreement contrary to the terms of the consent decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.30, 8421. 


Consent Decree—Patent Licensing—Royalties—Patent Infringement Suits.—A consent 
decree required three machine tool manufacturers to grant nonexclusive and unrestricted 
licenses to make, use, and sell milling machines under any patents owned or controlled by 
them at the date of entry of the decree without any condition, except that (1) a reason- 
able and non-discriminatory royalty may be charged, (2) inspection of a licensee’s books 
as to the amount of royalty due may be made by an independent auditor, (3) the license 
may be non-transferable, (4) licenses may be cancelled for failure to pay royalties or 
permit inspection of records, and (5) the license must provide that the licensee may 
cancel upon 30 days’ notice to the licensor. Provision was made for the determination of 
a reasonable and non-discriminatory royalty. The decree further provided that patent 
infringement suits may not be brought or threatened against any person unless that person 
has refused to enter a license agreement as provided for in the consent decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.30. 


Consent Decree—Practices Enjoined—Disposition of Patents—Patent Infringement 
Suits—Furnishing of Information to Licensees.—Under the terms of a consent decree, 
three corporations engaged in the manufacture and sale of milling machines were enjoined 
from disposing of any patents or rights thereunder unless the purchaser or transferee 
agrees to be bound by the licensing requirements of the decree. The decree further pro- 
hibited the institution of threatening of any patent infringement suit or counterclaim for acts 
alleged to have been done prior to the entry of the decree. Certain specifications and 
drawings were required to be furnished to licensees of the defendants. 


See Combinations and Conspiracies, Vol. 1, J 8301.30. 


Consent Decree—Practices Enjoined—Advertising Policies—Manufacturing and Sales 
Restrictions—Allocation of Markets.—Each of three defendants consented to the entry of 
a decree restraining them from entering into or maintaining any contract, plan, or program 
with any other manufacturer of milling machines to (1) fix or maintain advertising policies 
with respect to milling machines, (2) refrain from the manufacture, use, or sale of any 
type, model or size of milling machine, (3) allocate customers or divide territories, markets 
or fields for the manufacture, distribution, sale or use of milling machines. 


See Combinations and Conspiracies, Vol. 1, { 2005.760. 


Consent Decree—Practices Enjoined—Patent Infringement Suits—Reciprocal Grants 
of Immunity—Exclusive Dealing—Furnishing of Names of Purchasers—Exclusive Grants 
of Immunity.—Three corporations engaged in the manufacture and sale of milling ma- 
chines consented to the entry of a decree enjoining them from (1) instituting or threaten- 
ing patent infringement suits unless patent infringement had been established previously, 
(2) granting licenses or grants of immunity on condition a similar license or grant of 
immunity be granted back to the defendant, except that certain bona fide patent inter- 
ferences may be settled by the grant of a nonexclusive license or immunity, (3) granting 
a license under any patent on condition that the licensee must use parts or materials 
obtained from any source, (4) selling milling machines upon the condition that the pur- 
chaser must use parts or materials obtained from any source, (5) furnishing or requiring 
the furnishing of the names of purchasers of milling machines, except that dealers may be 
required to furnish the names of buyers or prospective buyers, and (6) accepting or 
granting a license or grant of immunity under any patent upon the condition that the 
licensor shall not give a license or grant of immunity to any other person without the 
consent of the licensee, provided that exclusive licenses may be accepted or granted if the 
right to sublicense is included in such exclusive licenses. 


See Combinations and Conspiracies, Vol. 1, 1 2005.703, 2013.200, 2013.225, 2013.360, 
2013.500. 


Consent Decree—Practices Enjoined—Price Fixing.—Three corporations engaged in 
the manufacture and sale of milling machines consented to the entry of a decree enjoining 
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them from entering into, adhering to, maintaining or furthering, directly or indirectly, 
any contract, agreement, plan or program with any other person to fix, establish, main- 
tain or adhere to prices, terms or conditions for the sale of milling machines to any third 


person. 


See Combinations and Conspiracies, Vol. 1, J 2011.181. 


Consent Decree—Publication of Notice of Judgment.—Three corporations engaged 
in the manufacture and sale of milling machines consented to the entry of a decree re- 
quiring them to publish notice of the decree in a trade publication, such notice to include 


specified provisions of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.60. 


For the plaintiff: Herbert Brownell, Jr., Attorney General; Stanley N. Barnes, Assist- 
ant Attorney General; Baddia J. Rashid; John W. Neville; W. D. Kilgore, Jr.; Charles 
F. B. McAleer; John H. Earle; Samuel B. Prezis; M. A. Hollabaugh; and Fred W. Kaess. 


For the defendants: Harness, Dickey & Pierce; Cravath, Swaine & Moore (by George 
B. Turner); Gatch, Kleinman, Roberts & Kuhn; Lines, Spooner & Quarles (by Lester S. 


Clemons). 
Final Judgment 

Artuur A. Xoscinski, District Judge [/n 
full text except for appendixes): Plaintiff, 
United States of America, having filed its 
Complaint herein on April 19th, 1954, and 
each defendant herein having appeared and 
filed its answer to the Complaint denying 
the substantive allegations thereof relating 
to it; and plaintiff and each defendant, by 
their respective attorneys, having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein, and without ad- 
mission by any party in respect of any such 
issue; 

Now, Therefore, before any testimony has 
been taken, and without trial or adjudica- 
tion of any issue of fact or law, and upon 
consent as aforesaid of all the parties hereto, 

It is hereby ordered, adjudged and de- 
creed as follows: 

I 
[Jurisdiction] 

This Court has jurisdiction of the subject 
matter hereof and of each of the parties 
hereto. The complaint states a cause of 
action against the defendants under Sections 
1 and 2 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,’ commonly known as the Sher- 
man Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 
(A) “Cincinnati” shall mean the defend- 
ant, the Cincinnati Milling Machine Com- 
pany, an Ohio corporation; 
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(B) “Kearney” shall mean the defend- 
ant, Kearney & Trecker Corporation, a 
Wisconsin corporation; 

(C) “Cincinnati Grinders” shall mean the 
defendant, the Cincinnati Grinders, Incor- 
porated, an Ohio corporation; 

(D) “Milling machine” shall mean (a) a 
power operated metal cutting machine tool 
which uses a rotating multi-toothed, hard 
metal edged cutter to shape surfaces by 
removing metal in the form of chips, such 
as, for example but not by way of limitation, 
machine tools of the types listed in Stand- 
ard Commodity Classification Code No. 
3417, published by the Munitions Board 
Cataloging Agency, in the 1951 revision 
of Directory of Metal Working Machinery 
(a copy of which code is attached hereto 
as Exhibit A) [not reproduced] and (b) 
devices and parts used or suitable for use 
therewith and attached or intended to be 
attached thereto, including pattern contact- 
ing mechanisms, which follow and thereby 
automatically reproduce the shape and form 
of a pattern or model on a workpiece; 

(E) “Patents” shall mean United States 
Letters Patent, including re-issues and ex- 
tensions thereof, relating, but only insofar 
as they relate, to milling machines; 

(F) “Person” shall mean an individual, 
partnership, trust, corporation or any other 
form of legal or business entity. 


J 
[Applicability] 
The provisions of this Final Judgment ~ 
applicable to a defendant shall apply to such 


defendant, its directors, officers, agents, 
employees, representatives, successors, as- 
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signs and controlled and wholly owned sub- 
sidiaries, and to all other persons acting 
under, through or for such defendant. For 
the purpose of this Final Judgment, a de- 
fendant and a controlled or wholly owned 
subsidiary shall be deemed to be one person. 
The provisions of this Final Judgment 
shall apply only to operations, activities 
Or agreements which affect the domestic 
commerce of the United States. 


IV 
[Termination of Agreements] 


Each of the defendants is ordered and 
directed to terminate and cancel, to the 
extent not heretofore terminated, the fol- 
lowing agreements and any provision of 
any other license agreement, contract or 
understanding which is contrary to any 
of the terms of this Final Judgment, and 
each of the defendants is enjoined and re- 
strained from entering into, renewing, main- 
taining or adhering to any future license 
agreement, contract or understanding, any 
provision of which is contrary to the terms 
of this Final Judgment: 

(A) Agreement dated July 23, 1931, be- 
tween The Ingersoll Milling Machine Com- 
pany, an Illinois corporation (hereinafter 
called “Ingersoll”), and Cincinnati, as modi- 
fied November 23, 1931; 

(B) Agreement dated October 14, 1933, 
between Cincinnati, Ingersoll and Kearney; 

(C) Agreement dated October 15, 1933, 
between Cincinnati and Kearney; 

(D) Agreement dated October 15, 1933, 
between Cincinnati Grinders and Kearney; 

(E) Agreement dated October 23, 1933, 
between Kearney and Ingersoll; 

(F) Agreement dated June 1, 1938, be- 
tween Kearney and Vickers, Incorporated; 

(G) Agreement dated October 15, 1940 
(signed December 7, 1939), between Cin- 
cinnati, Cincinnati Grinders and Kearney; 

(H) Agreement dated May 22, 1940, be- 
tween Cincinnati, Kearney, Ingersoll and 
Kent-Owens Machine Company; 

(1) Agreement dated July 1, 1940, be- 
tween Cincinnati, Kearney, Ingersoll and 
Vickers, Incorporated; 

(J) Agreement dated July 31, 1940, be- 
tween Cincinnati, Kearney and Ingersoll; 

(K) Agreement dated August 1, 1944, 
between Cincinnati, Kearney, Ingersoll and 
Vickers, Incorporated; 
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(L) Agreement dated December 18, 1951, 
between Cincinnati and Kearney; 


(M) Agreement dated December 19, 1951, 
between Cincinnati and Kearney; and 


(N) Agreement dated December 19, 1951, 
between Kearney and Cincinnati. 


Vv 
[Patent Licensing] 


(A) Each of the defendants is ordered 
and directed: 


(1) Insofar as it has the power or au- 
thority to do so, to grant to any applicant 
making written request therefor a nonex- 
clusive and unrestricted license to make, 
use and vend milling machines, for the life 
of the patent, under any, some or all of 
the issued patents owned or controlled by 
it at the date of the entry of this Final 
Judgment, including but not limited to those 
listed in Exhibit B attached hereto [not 
reproduced], without any limitation or con- 
dition whatsoever except that: 

(a) a reasonable and non-discrimina- 
tory royalty may be charged and col- 
lected; 

(b) reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor who may report to the defendant 
licensor only the amount of the royalty 
due and payable and no other information; 

(c) the license may be non-transferable; 

(d) reasonable provision may be made 
for cancellation of the license upon fail- 
ure of the licensee to pay the royalties or 
to permit the inspection of its books and 
records as provided in this Section V; 

(e) the license must provide that the 
licensee may cancel the license at any 
time by giving thirty (30) days’ notice 
in writing to the licensor. 

(2) Upon any application for a license in 
accordance with the provisions of subsec- 
tion (1) of this Section V, to advise the 
applicant of the royalty it deems reasonable 
for the patent or patents to which the ap- 
plication pertains. If the defendant and the 
applicant are unable to agree upon what 
constitutes a reasonable royalty, the defend- 
ant may apply to this Court for a determina- 
tion of a reasonable royalty, giving notice 
thereof to the applicant and the Attorney 
General, and shall make such application 
forthwith upon request of the applicant. In 
any such proceeding the burden of proof 
shall be upon the defendant to whom appli- 
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cation is made to establish a reasonable 
royalty. Pending the completion of any 
such court proceeding, the applicant shall 
have the right to make, use and vend under 
the patent or patents to which its applica- 
tion pertains, without the payment of roy- 
alty or other compensation, but subject to 
the following provisions: Such defendant 
may, with notice to the Attorney General, 
apply to the Court to fix an interim royalty 
rate pending final determination of what 
constitutes a reasonable royalty. If the 
Court fixes such interim royalty rate, a 
license shall then issue providing for the 
periodic payment of royalties at such interim 
rate from the date of the making of such 
application by the applicant; and whether 
or not such interim rate is fixed, any final 
order may provide for such readjustment 
including retroactive royalties as the Court 
may order after final determination of a 
reasonable and non-discriminatory royalty. 


(3) To refrain from instituting, or threat- 
ening to institute, or maintaining any action 
or proceeding against any person for acts 
of infringement of any patent or patents 
owned or controlled by such defendant and 
required to be licensed under this Section V, 
unless such person has refused to enter 
into a license agreement as provided for in 
this Section V of the Final Judgment after 
being requested in writing so to do by the 
defendant. 

(B) Nothing herein shall prevent any ap- 
plicant from attacking the validity or scope 
of any of the aforesaid patents nor shall 
this Final Judgment be construed as im- 
porting any validity or value to any of the 
said patents. 


VI 
[Practices Enjoined] 


Each of the defendants is enjoined and 
restrained from: 

(A) Making any disposition of any pat- 
ents, or rights with respect thereto, which 
deprives it of the power or authority to 
grant licenses as hereinbefore provided in 
Section V unless it requires, as a condi- 
tion of such disposition, that the purchaser, 
transferee, assignee or licensee, as the case 
may be, shall observe the requirements of 
Section V hereof and such purchaser, trans- 
feree, assignee or licensee shall file with 
this Court, prior to the consummation of 
said transaction, an undertaking to be bound 
by said provisions of this judgment; 
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(B) Instituting, threatening to institute 
or maintaining any suit or counterclaim for 
infringment of, or for collection of damages 
or other compensation for the infringement 
under or for the use of, any patent for acts 
alleged to have occurred prior to the date 
of entry of this Final Judgment. 


VII 


Each of the defendants is ordered and 
directed, upon written request made within 
five years after the date hereof by a licensee 
under a patent owned or controlled by such 
defendant at the date of entry of this Final 
Judgment, to furnish to such licensee con- 
ventional material specifications and draw- 
ings showing dimensions relating to the 
structure or structures disclosed and claimed 
in the licensed patent or patents then used 
by such defendant in its manufacture of 
milling machines under such patents, the 
furnishing of such information to be sub- 
ject to payment to such defendant of its 
actual costs in preparing and furnishing 
material showing such specifications and 
drawings. Such defendant may require as 
a condition of the furnishing of such in- 
formation that the licensee (a) maintain 
such information in confidence and use it 
only in connection with its own manufac- 
turing operations, and (b) agree, upon ter- 
mination or cancellation of the license prior 
to the expiration of the patent, to return 
such information and any reproductions 
thereof to such defendant and not to make 
any further use thereof except in machines 
existing at the date of such termination. 


WALL 
[Contracts Enjoined] 


Each of the defendants is enjoined and 
restrained from entering into, adhering to, 
maintaining or furthering, directly or in- 
directly, any contract, agreement, under- 
standing, plan or program with any other 
manufacturer of milling machines to: 

(A) Fix, establish, determine, maintain or 
adhere to advertising policies or practices 
with respect to milling machines; 

(B) Refrain from the manufacture, use 
or sale of any type, model or size of milling 
machines, patented or unpatented; 

(C) Allocate customers or divide terri- 
tories, markets or fields for the manutfac- 
ture, distribution, sale or use of milling 
machines. 
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IX 
[Practices Enjoined] 


Each of the defendants is enjoined and 
restrained from: 


(A) Instituting or threatening to institute 
suit for infringement of a patent or patents 
against a purchaser or user of a milling 
machine manufactured in the United States 
unless infringement of such patent or pat- 
ents has been established previously by the 
adjudication of a court of competent juris- 
diction against the manufacturer or seller 
of such machine; 


(B) Granting or offering to grant a li- 
cense or grant of immunity under any patent 
upon the condition, expressed or implied, 
that the licensee or sublicensee grant back 
to such defendant or any other person a 
similar license or grant of immunity under 
a patent or patents owned or controlled 
by such licensee or sublicensee, provided, 
however, that the provisions of this Article 
IX(B) shall not prohibit the settlement of 
bona fide patent interferences by the grant 
of a nonexclusive license or immunity under 
an application in interference or a patent 
to be issued upon such an application upon 
condition that the other party to such inter- 
ference grant back a similar license or grant 
of immunity; 


(C) Granting or offering to grant a li- 
cense under any patent on the condition or 
understanding that the licensee must use 
parts or materials obtained from any source; 


(D) Selling or offering to sell milling 
machines upon the condition or understand- 
ing that the purchaser must use parts or 
materials obtained from any source; 


(E) Furnishing to any manufacturer or 
seller of milling machines, or requiring any 
such manufacturer or seller to furnish to it, 
the names of purchasers of milling machines 
except that such defendant may require its 
dealers or distributors to furnish the names 
of persons to whom they have sold or 
propose to sell milling machines manufac- 
tured by such defendant; 


(F) Accepting or granting, or offering to 
accept or grant, a license or grant of immu- 
nity under any patent upon the condition or 
understanding that the licensor shall not 
give a license or grant of immunity to any 
other person under such patent without 
the consent of the licensee, provided, how- 
ever, that this subsection (F) shall not 
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prohibit such defendant from accepting or 
granting, or offering to accept or grant, 
exclusive licenses if the right to sublicense 
is included in such exclusive licenses. 


xX 
[Price Fixing] 

Each defendant is enjoined and restrained 
from entering into, adhering to, maintaining 
or furthering, directly or indirectly, any 
contract, agreement, understanding, plan or 
program with any other person to fix, estab- 
lish, maintain or adhere to prices, terms or 
conditions for the sale of milling machines 
to any third person. 


XI 
[Notice of Final Judgment] 


The defendants are ordered and directed 
to mail to each manufacturer of milling ma- 
chines listed in Exhibit C [not reproduced] 
hereto, and shall cause to be published in 
Machinery, a magazine published by The 
Industrial Press, a notice stating that this 
Final Judgment has been entered and set- 
ting forth the substantive provisions of 
Section V of this Final Judgment. 


XII 


[Defendants’ Rights Under Acts 
of Congress] 


Nothing contained in this Final Judgment 
shall prevent any defendant from availing 
itself of its rights, if any, under the Act of 
Congress of April 10, 1918, commonly 
known as the Webb-Pomerene Act, the Act 
of Congress of August 17, 1937, commonly 
known as the Miller-Tydings Act, or the 
Act of Congress of July 14, 1952, commonly 
known as the McGuire Act, or any future 
Act of Congress. 


XIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General, or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any defendant, made to its principal 
office, be permitted: 


(A) Access during the office hours of said 
defendant to all books, ledgers, accounts, 
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correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final 
Judgment, and 


(B) Subject to the reasonable conveni- 
ence of said defendant and without restraint 
or interference from it, to interview officers 
or employees of said defendant, who may 
have counsel present, regarding any such 
matters. Upon request the defendant shall 
submit such reports in writing to the De- 
partment of Justice with respect to matters 
contained in this Final Judgment as may 
from time to time be necessary to the en- 
forcement of said judgment, 

No information obtained by the means 
provided in this Section XIII shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
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duly authorized representative of such De- 
partment, except in the course of legal pro- 
ceedings to which the United States is a 
party for the purpose of securing compli- 
ance with this Final Judgment or as other- 
wise required by law. 


XIV 
[Retention of Jurisdiction] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, for the enforcement 
of compliance therewith and for the punish- 
ment of violations thereof. 


[] 67,734] United States v. New Wrinkle, Inc., and The Kay & Ess Co. 
In the United States District Court for the Southern District of Ohio, Western 


Division. 


Civil Action No. 1006. Filed March 10, 1954. 


Case No. 946 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Practice and Procedure—Requests for Admissions of 
Facts.—The Government’s objections to certain requests for admissions on the basis that 
they did not contain matters of fact for the Government to admit or deny but contained 
requests for statements of fact were sustained, As outlined by the Court, requests for 
admissions should be simple and direct, and should be limited to singular relevant facts. 
They should not be so framed as to permit voluntary statements or unresponsive matters 
to be inserted in the responses of the adverse party. Further, they should not be used to 
discover facts as such, but should be directed to those facts in issue, the truth of which 
is apparent and may be shown not to have been substantially controverted after trial has 
been completed. The sounding out of an adversary’s knowledge relative to the existence 
of facts should be done by resort to discovery methods other than the method provided 
for dealing with requests for admissions of facts. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225.200. 

For the plaintiff: Lester P. Kauffmann, Antitrust Division, Department of Justice, 
Cleveland, Ohio. 

For the defendants: Toulmin & Toulmin, and Pickrel, Schaeffer & Ebeling, Dayton, Ohio. 

For a prior decision of the U. S. Supreme Court in this case, see 1952 Trade Cases 
{| 67,214. 
Nos. 7, 8, 9 and 10. To these requests ob- 


jections were made. These objections are 
now before the court for determination. 

An examination of requests 7, 8, 9 and 10 
discloses that they contain requests for a 
statement of facts rather than a statement 
of fact for admission or denial. 


{| 67,734 


Decision on Objections to Admissions 


Lester L. Cecit, District Judge [In full 
text]: Counsel on behalf of the defendant, 
New Wrinkle, Inc., submitted a series of 
twelve requests for admissions to the plain- 
tiff, United States of America. Plaintiff 
made answer to all of the requests except 
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[Plaintiff's Objections Sustained] 


Rule 36(a) of the Federal Rules of Civil 
Procedure provides for requests for admis- 
sions. Since requests 7, 8, 9 and 10 do not 
contain statements of fact which may be 
admitted or denied, the objections of the 
plaintiff will be sustained. 


[Rules Not To Be Enlarged or Mixed] 


Counsel for defendant argue that if the 
objectionable requests were proper under 
any rule of procedure, the court should 
overrule the objection. The court is not 
concerned with the number of a rule and 
whether or not the number is cited. The 
court is concerned with the subject matter. 
The court is of the opinion, however, that 
the subject matter of the various rules of 
discovery should not be mixed. Any other 
interpretation would cause confusion for 
both counsel and the court and would lead 
to such an irresponsibility of practice that 
papers would be filed containing requests 
with no clear cut theory of their purpose. 
The purpose of the rules is clear, and 
counsel can and should conform to them. 

These rules of discovery are very broad. 
It is the disposition of this court to not 
only comply with them literally, but to 
comply with them in spirit and endeavor 
to carry out the purpose for which they 
were intended. It will, however, be the 
intention of this court not to enlarge them 
or stretch them out of proportion. 

The case of Knowlton v. Atchison T. & S. 
F, Railway Co., 11 F. R. D., 62, has been 
cited by counsel for both sides in support 
of their contentions. This case arose on 
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objections to requests for admissions. The 
district judge who decided the case held 
that the requests were proper and that the 
objections should be overruled. The opin- 
ion does not set forth the nature of the 
requests that were made. The case is, 
therefore, not very helpful to this court in 
determining whether the specific requests 
made in this case are good or bad. 


Various principles relative to the rules 
of discovery and particularly the rule for 
admissions are set forth in the syllabi of 
the case. This court is not in accord with 
all of the principles thus announced. In 
view of the discussion presented in the 
brief of counsel for defendant, the court 
desires to call attention particularly to 
syllabi 13, 14, 15, 16 and 17. Requests for 
admissions should be “simple and direct;” 
they should be limited to “singular relevant 
facts’; should not “be so framed as to 
permit voluntary statements or unrespon- 
sive matter to be inserted in the responses 
made thereto by the adverse party.” They 
should not “be used to discover facts 
as such, but should be directed to those 
facts in issue, the truth of which is apparent 
and may be shown not to have been sub- 
stantially controverted after trial has been 
completed.’ And finally, if a “party desires 
to sound out an adversary’s knowledge rela- 
tive to existence of facts, that should be 
done by resort to discovery methods other 
than method provided for by federal rules 
of civil procedure dealing with requests for 
admissions of facts.” 


An order may be drawn in accordance 
with the ruling herein made. 


[] 67,735] Slick Airways, Inc. v. American Airlines, Inc., United Airlines 


Corp., 


Transcontinental & Western Air, Inc., Air Cargo, Inc. 
In the United States District Court for the District of New Jersey, Civil Action 


No. 317-50, Filed, January 9, 1954. 


Sherman Antitrust Act 


Suit for Civil Damages—Practice and Procedure—Motions To Strike—Relevancy of 
Allegations.—Allegations by the plaintiff air carrier of actions engaged in by defendant 
airlines prior to the organization of the plaintiff and its entrance into the business of 
transporting air freight and of actions directed at other parties to restrain them from 
engaging in air transportation generally were stricken from the complaint. The defendants 
were entitled to be furnished with a plain statement of the claims of the plaintiff. Although 
allegations of background to facilitate an understanding of the cause of action would be 
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tolerated, the narration of matter which if it could enter into the case at all could be only 
as admissible evidence would burden the defendants with answering extraneous material 
and might well lead to the trial of issues apart from plaintiff's claims for injury. 


See Private Enforcement and Procedure, Vol. 2, J 9013.595. 


Suit for Civil Damages—Practice and Procedure—Motions To Strike—Materiality of 
Allegations—Argumentativeness.— Motions to strike allegations in a complaint charging 
restraint of trade in air transportation were granted because some were immaterial to the 
plaintiff's claim, another was argumentative, and others were general, repetitious, or im- 
pertinent. The allegations had referred to, among other things, the plaintiff air carrier’s 
survival as being in the public interest, had cited economic advantages, the national defense, 


and the advantage to the public of an independent, unsubsidized airline carrying only 
freight. 


See Private Enforcement and Procedure, Vol. 2, 7 9013.595. 


Suit for Civil Damages—Practice and Procedure—Motion To Strike—Generalizations. 
—Assertions by plaintiff air carrier that defendants were induced to engage in unfair 
practices because of handicaps under which the Civil Aeronautics Board operates were 
stricken from the complaint because they were generalizations without supporting allega- 
tions. Conditions described by the plaintiff as restricting the activities of the CAB could 
not be introduced into the suit. Motives, intent, and inducements to conspire must be 
laid on grounds answerable by the defendants. 


See Private Enforcement and Procedure, Vol. 2, § 9013.595. 


Suit for Civil Damages—Practice and Procedure—Motions To Strike—Effect of 
Activities of Defendants on Plaintiff—In a suit by an independent air freight carrier 
against defendant airlines charging conspiracy to restrain trade, motions to strike alle- 
gations in the complaint were denied because in each of the attacked allegations the 
plaintiff had included others with itself as feeling the effects of the alleged wrongful 
activities of the defendants, and had charged that others were allegedly victimized by 
the conspiracy along with the plaintiff. The allegations were pertinent and material to 
the claim of the plaintiff, and were susceptible of answer by the defendants. 


See Private Enforcement and Procedure, Vol. 2, J 9013.595. 


Suit for Civil Damages—Practice and Procedure—Motions To Strike—Government 
Subsidies—Damage to Public Interest——Defendants’ motion to strike from a complaint 
references to the payment of Government subsidies and allegations that the defendants 
had covered their losses by such subsidies was denied because, although somewhat general 
and indefinite, the allegations lent themselves to answer and were susceptible of discovery 
to enable the plaintiff to be more specific. Allegations bearing upon detriment to the 
public interest also were permitted to stand, since it was essential for the plaintiff to 
show that the defendants violated the antitrust laws to the damage of both the plaintiff 
and the public. 

See Private Enforcement and Procedure, Vol. 2, § 9013.595. 

Suit for Civil Damages—Practice and Procedure—-Motion To Strike—Guarding of 
Public Interest.—The objection of defendants in a private antitrust suit to a provision 
in the prayer for relief which asked that appropriate orders be made from time to time 
to guard the public interest against violations of the antitrust laws was sustained. The 
plaintiff’s claim for relief is confined to its own damages, and it cannot take upon itself 
the burden of protecting the public, a function prescribed by law to be performed by the 
Attorney General of the United States. 


See Private Enforcement and Procedure, Vol. 2, J 9013.595. 


For the plaintiff: Minton, Dinsmore & Lane (Steptoe & Johnson, and Arnold, Fortas 
& Porter, of counsel). 


For the defendants: Morrison, Lloyd & Griggs (Debevoise, Plimpton & McLean, of 
counsel), for American Airlines, Inc.; Stryker, Tams & Horner (Mayer, Meyer, Austrian 
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& Platt, of counsel), for United Airlines Corp.; Katzenbach, Gildea & Rudner (Chad- 
bourne, Wallace, Parke & Whiteside, of counsel), for Transcontinental & Western Air, 


Inc.; Pitney, Hardin & Ward, for Air Cargo, Inc. 


For a prior decision of the U. S. Court of Appeals, Third Circuit, see 1953 Trade 
Cases 67,466, of the U. S. District Court, District of New Jersey, see 1952 Trade Cases 


| 67,371, 1950-1951 Trade Cases {| 62,889. 


Opinion 
On Motion To Strike Certain Portions 
of the Complaint. 


Purp ForMAN, Chief Judge [In full text]: 
The general purpose of the complaint in this 
suit under the antitrust laws is set forth in 
an opinion filed herein on June 7, 1951, 
Slick Airways v. American Airlines [1950- 
1951 Trape CAsEs J 62,889], 107 F. Supp. 199. 


The defendants, American Airlines, Inc., 
United Airlines Corporation, Transconti- 
nental & Western Air, Inc., and Air Cargo, 
Inc., claim that certain portions of that 
complaint are violative of the provisions of 
Sections (a) to (e) of Rule 8 of the Federal 
Rules of Civil Procedure and pursuant to 
Rule 12(f) thereof they are moving to strike 
them from the complaint. 


[General Rule Guiding Courts on Motions 
to Strike] 


The general rule which guides courts in 
the consideration of motions to strike mat- 
ter from pleadings in modern times and 
particularly in actions predicated on viola- 
tions of the antitrust laws is one which 
advocates caution and reluctance to so purge 
pleadings unless it is clear that the matter 
to which objection has been taken has no 
possible bearing upon the subject matter of 
the litigation. 


“*This court, Judge Delehant has 
said [in 7 FRD 92] ‘acknowledges its 
entertainment of considerable sympathy 
with the thought that, short of abuse or 
practical impropriety, a reasonable lati- 
tude should be allowed to a pleader in 
the statement of his claim or defense; 
and that not every dubious or errant 
phrase in a pleading should be eradicated 
from,.it. toy suit the taste. ofa, critical 
adversary. In practice, what matters is not 
alone whether the phrase is immaterial, but 
whether its presence, if it be immaterial, 
is calculated to be harmful.’ And where 
certain evidential facts, when read with 
the complaint as a whole, give a full 
understanding thereof, they need not be 
stricken. In suits involving multiple and 
complex issues greater latitude in plead- 
ing may be allowed since the impertinence 


1 67,735 


may not be so clear.” 2 Moore’s Federal 


Practice, 2nd ed. 2318. 

But in Garbose v. Giles Co., 12 F. R. S. 
8a.464, Case 1 (1949), the court was moved 
to say: 

“Jury trials in these civil actions grow- 
ing out of Antitrust laws present prob- 
lems of peculiar difficulty to counsel, to 
the court, and to the jury. The experience 
that this court has had in the Momand 
litigation and the experience that other 
courts had with it have led me, and per- 
haps some of my brethren, to take the 
view that the complaint, as well as other 
pleadings, must be drawn in strict con- 
formity with the Federal Rules of Civil 
Procedure. The statements should be as 
simple, clear, and concise as indicated by 
Rule 8 and by forms of complaint set 
forth in the Appendix to the Rules. De- 
parture from that requirement is apt to 
work an injustice and to impose undue 
burden upon the trial court and upon the 
appellate courts.” 


It would appear, then, that pleadings 
should not be whittled away where the 
material averred, while not strictly within a 
rigid interpretation of the rules, is helpful 
in outlining the background against which 
the action is laid, particularly, where those 
allegations are facttial and will not impose 
hardship upon the adverse party to answer 
or otherwise prejudice him. It is equally 
obvious that the introduction into the com- 
plaint of extensive purported evidence and 
argument and the injection of issues remote 
from the claim of the plaintiff can serve to 
lead into tributaries away from the main 
stream of litigation frustrating the purpose 
to reduce it to its simplest terms and avert 
unnecessary expenditures of large amounts 
of time, money and effort, usual concomi- 
tants of court controversies even when most 
expeditiously administered. 


[Harm to Public] 


It is also well to have in mind that the 
plaintiff in a private action for damages 
under the antitrust laws may not assume the 
role of the Attorney General of the United 
States to prosecute the defendants for the 
injury the public has sustained through 
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alleged violations of such laws and to obtain 
relief therefor. Revere Camera Co. v. East- 
man Kodak Co., N. D. Ill, 1948 [1948-1949 
TRADE Cases { 62,317], 81 F. Supp. 325. 


Nevertheless as was stated in Shotkin v. 
General Electric Co., 10 Cir., 1948 [1948-1949 
Trave Cases 62,341], 171 F. 2d 236, 238- 
239: 

“Tt is essential to recovery in an action 
of this kind that plaintiff allege and prove 
two things, a violation of the Act, and 
damages to plaintiff proximately resulting 
from the acts and conduct of the defend- 
ants which constitute the violation of the 
Act. Injury to plaintiff, of itself and 
alone, is not sufficient to warrant a civil 
action of this nature for injunctive relief 
and damages. There must be harm to the 
general public in the form of undue re- 
striction of trade and commerce as the 
result of the wrongful contract, combina- 
tion or concert.” 


and in District of Columbia Cit. P. Co. v. 
Merchants & Mfr. Ass'n, D. C., 1949 [1948- 
1949 Trape Cases f 62,439], 83 F. Supp. 
994, 997: 

“Tn short, it is the public interest which 
is protected by the Act. The right of an 
individual to sue for a private injury is 
conditioned upon and limited by the pres- 
ence in the circumstances of a _ public 
detriment or injury, without which, al- 
though there may exist an actionable 
wrong, the individuals right to redress 
cannot be asserted by virtue of the Sher- 
caalehay vacua 


[Remoteness of Charges] 


To start with, defendants submit that the 
first sentence of paragraph 6 makes refer- 
ence to the defendants as having been engaged 
since 1938, in monopolizing or attempting 
to monopolize “air transportation” in general 
and that in paragraphs 11 and 14 they, with 
others, engaged in contracts to carry “prop- 
erty” other than mail only when tendered 
for carriage by the Railway Express Agency, 
which contract provisions were ordered 
stricken by the Civil Aeronautics Board in 
1943. 

The defendants further assert that the 
plaintiff has brought forward other charges 
which they claim to be even more remote 
from the cause of action of the plaintiff in 
allegations that “not a single carrier has 
gone into bankruptcy or been reorganized 
contrary to what would have been the case 
but for this subsidy” (paragraph 21); that 
defendants and others opposed the entrance 
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into aviation of the so-called feeder lines, 
although the obvious purpose behind the 
certification of feeder lines was the creation 
of additional passenger traffic (paragraph 
22); ‘that steamship’ lines and railroads 
which did not receive operating air rights 
have sustained injury (paragraph 23); that 
the defendants have opposed the entrance of 
freight forwarders into aviation (paragraphs 
24 and 38); that the defendants have at- 
tempted to drive the Railway Express 
Agency out of air transportation (paragraph 
25); that they opposed the entrance into 
aviation of the new so-called “irregular” or 
coach type passenger carriers (paragraph 
26); that the defendants attempted to repel 
all parties who have sought to enter. the 
industry (paragraph 27); that the defend- 
ants and their representatives furthered the 
conspiracy to keep all. newcomers out of 
the (aviation) industry (paragraphs 28, 4th, 
5th, 6th and 7th sentences); that their mo- 
tives for exclusion of plaintiff and other 
carriers were enlarged because of hazards 
presented by plaintiff and others to their 
alleged government subsidy (paragraph 29, 
2d, 3d and 4th sentences); and that one of 
the defendants, American Airlines, Inc., 
used its Contract Air Cargo Division to 
harass other independent carriers (para- 
graph 35, last two sentences). 


The defendants argue that in so framing 
its allegations plaintiff is attempting to draw 
them into litigation in this case on their 
alleged acts in the general broad field of 
“air transportation” and that their alleged 
acts in areas other than air freight have no 
bearing upon plaintiff’s claim for relief and 
introduce collateral issues not cognizable 
in this proceeding. 

The defendants also stress that the plain- 
tiff pleads that it was organized in January, 
1946 and that it began business in March, 
1946, and particularly alleges in paragraph 7 
of. its complaint that 

“The period of time covered by this 
complaint begins on or. about the middle 
of the calendar vear 1946 and continues 
through the years following up to and 
including the date upon which this com- 
plaint is filed.” 


Therefore defendants argue that allegations 
of events which occurred prior to 1946 are 
likewise impertinent and immaterial to 
plaintiff’s claim. 

The defendants also take exception to the 
references by plaintiff in the complaint to 
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freight carriers other than the plaintiff and 
injury and damage allegedly suffered by 
them, contending that even though they 
were established they could add nothing to 
plaintiff's case, would prove prejudicial to 
the defendants and are immaterial and im- 
pertinent. 

The plaintiff supports all of its allega- 
tions on the grounds, among others, that it 
can show that the defendants have combined 
to exclude every potential entrant into avia- 
tion since 1938 and this is relevant on the 
subject of whether or not they have com- 
bined to exclude plaintiff; that its references 
to other “freight carriers” were not made 
with any intent to recover for injuries done 
to them but that its exclusion from air 
freight was not the only objective of defend- 
ants’ conspiracy and hence it would be in- 
accurate to describe defendants’ conspiracy 
to monopolize air freight without referring 
to other carriers and that furthermore it 
would be equally inaccurate to refer to the 
conspiracy to monopolize air freight except 
as part of the conspiracy to monopolize air 
transportation in general. 


[Numerous Allegations Irrelevant] 


I am persuaded that the numerous alle- 
gations by plaintiff of actions allegedly 
engaged in by defendants at a time long 
prior to the organization of the plaintiff 
and its entrance into the business of trans- 
porting air freight are not properly pleaded 
in this complaint. Nor are the activities 
allegedly directed at other parties to re- 
strain them from engaging in air transpor- 
tation generally, appropriate here. The 
defendants are entitled to be furnished with 
a plain statement of the claim of the plain- 
tiff. Certain tolerance must be granted for 
such allegations of background as will facili- 
tate an understanding of the cause of action 
which the plaintiff is pleading. To extend 
this to permit the narration of matter which 
if it is to come into the case at all can only 
do so as admissible evidence would be to 
put the defendants to the task of answering 
extraneous material and may very well lead 
to the trial of issues quite apart from plain- 
tiff's claims for injury. Although plaintiff 
claims that all of its allegations concern 
only one long standing conspiracy it would 
appear that more liberal treatment of the 
allegations in question might well expose 
for trial a number of separate conspiracies. 
It is to be remembered that this considera- 
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tion of the motion does not contemplate 
rulings upon the admissibility of the evi- 
dence. It is simply a determination that 
the allegations in question are immaterial 
and impertinent. They are unessential to 
the complaint of the plaintiff and defend- 
ants’ motion to strike them will be granted. 


[Certain Allegations Immaterial] 


In paragraph 9 the plaintiff refers to its 
survival as being in the public interest and 
in the fourth sentence of paragraph 16 the 
plaintiff recites that other companies were 
forced to discontinue business in 1948 by 
reason of unlawful acts by defendants. 
Paragraph 18 cites the economic advantages 
that will flow from a well developed air 
freight service. In paragraph 19 it de- 
scribes the assistance that would innure to 
the national defense therefrom. The defend- 
ants contend that these allegations are im- 
material to the claim of the plaintiff and 
their motion to strike them will be granted 
for that reason. 

In paragraph 20 the plaintiff asserts that 
the foregoing and other public advantages 
are the potential of an independent unsub- 
sidized airline committed solely to the car- 
riage of air freight. It is argumentative and 
alleges immaterial matters which the de- 
fendants should not be required to answer. 
Their motion to strike it must be granted. 

Among others, paragraphs 12 and 49 and 
the first sentences of paragraphs 13 and 43 are 
attacked by the defendants for the reasons 
that they are general and fail to state facts 
which warrant an answer to them. In para- 
graph 12 and the first sentence of paragraph 
13 plaintiff relates that many of the methods 
of air transportation of cargo devised in 
World War II were believed to be appli- 
cable to commercial peace time use. The 
first sentence of paragraph 43 is a conjec- 
ture that the costs of the defendants’ freight 
operations would have been extremely high. 
In paragraph 49 plaintiff reiterates general 
allegations of interference by defendants 
with the development of its business regard- 
less of other considerations. Each of these 
allegations is vulnerable to attack for one 
or more or all of the reasons that it is 


- general, repetitious, immaterial or imperti- 


nent and the defendants’ motion to strike 
them will be granted. 


[Impertinence of Allegations] 


In the second sentence of paragraph 15 
plaintiff describes the property with which 
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it started business. It mentions one million 
dollars, among other property, which it 
qualifies as being in private money “neither 
supplied from nor induced by the prospect 
of Government subsidy.” Defendants’ mo- 
tion to strike the quoted words as imperti- 
nent will be granted. 


Plaintiff commenced paragraph 40 with 
the words “Emboldened by the failure of 
the CAB to take action in response to plain- 
tiffs petition for suspension ...” It is 
understandable how such comment of a 
draftsman will creep into a complaint in a 
case of this type, but it must wilt under 
the objection as being impertinent and the 
defendants’ motion to strike it will prevail. 


[Generalization] 


Defendants also complain that the allega- 
tions of paragraphs 57 and 59 are broad 
generalizations containing no material aver- 
ments not elsewhere set forth in the com- 
plaint. In them plaintiff makes assertions 
that defendants’ efforts to drive it out of 
business have not been limited to the other 
allegations but that plaintiff knows of in- 
stances when improper acts were performed 
in furtherance of the conspiracy and various 
unlawful and unfair trade practices which 
were employed by defendants. As con- 
tended by the defendants these generaliza- 
tions add no supportive allegations to the 
complaint and must be stricken. 


[Reference to Civil Aeronautics Board| 


In paragraph 58 plaintiff alleges handicaps 
under which the Civil Aeronautics Board 
operates which plaintiff charges induced 
the defendants to engage in unfair practices. 
The defendants submit that these allega- 
tions are objectionable on the same grounds 
as those suggested for paragraphs 57 and 59. 
The conditions described by the plaintiff as 
hampering the activities of the Civil Aero- 
nautics Board may not be projected as an 
issue in this law suit. Motives, intent and 
inducement to conspire against the plaintiff 
must be laid on other grounds susceptible 
of answer by the defendants. The motion 
to strike paragraph 58 will likewise be 
granted. 


[Pertinency of Certain Allegations] 


The defendants also object to the allega- 
tions by plaintiff that they attempted to 
waste the resources “fof other freight car- 
riers’ and to cause them to operate at a 
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loss (paragraph 6a); that it was the design 
of the defendants to drive them out of busi- 
ness (paragraph 6, last line); that they 
resolved to bar from aviation new and 
“other independent carriers” in 1946 (para- 
graph 29, first line); that American Airlines, 
Inc., through its Contract Air Cargo Divi- 
sion, allegedly had for its real purpose the 
destruction of other independent all freight 
airlines (paragraph 35, third line); that the 
defendants were responsible for many changes 
in rates which served to undermine confi- 
dence of the public in the air freight industry 
to the damage of “other all-freight carriers” 
(paragraph 47, last line). 

In each of the allegations mentioned in 
the foregoing paragraphs plaintiff had in- 
cluded others with itself as feeling the 
effects of the alleged activities of the de- 
fendants. In each instance aforesaid the 
plaintiff is speaking of the alleged contem- 
porary conspiracy or acts associated with it, 
and charging that others were allegedly 
victimized by the conspiracy along with 
plaintiff. Such a state of facts is pertinent 
and material to the claim of the plaintiff. 
They are susceptible of answer by the 
defendants. The motion to strike these 
references will be denied. 


[References to Government Subsidies] 


Defendants object to the allegations of 
paragraph 42 as containing references to 
subsidy arrangements with the government. 
In it the plaintiff contrasts the defendants’ 
financial position with its own, as described 
in paragraph 41. The defendants take the 
position that the rate of compensation for 
the transportation of mail is a function ex- 
clusively reposed in the Board, not cogniz- 
able in this action by the court and imperti- 
nent. They also urge that the allegations 
are so general and indefinite as to be almost 
impossible to answer and that they are 
speculative, and otherwise objectionable. It 
is true that plaintiff has charged in this 
paragraph that the defendants have hidden 
their losses on freight carriage in overall 
losses or made them up out of other profits 
or out of subsidy payments by the United 
States. This does not raise any issue as to 
the validity of payments made to the de- 
fendants by the government. It merely 
presents an accusation of methods and means 
employed by defendants to suffer losses 
themselves in the carriage of air freight 
allegedly at levels designed to be ruinous 
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to the plaintiff if it competed with them so 
that it would be driven out of business. 
The allegations in the paragraph are fairly 
general and indefinite, but they lend them- 
selves to answer and of course will be sus- 
ceptible of discovery for the purpose of 
requiring the plaintiff to pin point them. 
The motion of the defendants to strike para- 
graph 42 will be denied. 


[Air Freight Rates] 


Paragraph 46 makes allegations that the 
defendants took certain inconsistent posi- 
tions regarding air freight rates at various 
hearings before the Civil Aeronautics Board 
with the design that the air freight business 
could not be conducted on a sound economic 
basis until plaintiff and others are driven 
from the business. The defendants object 
to this paragraph. For the same reasons 
as have been stated in connection with the 
objections to paragraph 42 this paragraph 
may stand. It will present an issue on the 
methods of the alleged conspiracy but not 
a review of any administrative agency deter- 
mination. Therefore the motion to strike 
paragraph 46 will be denied. 


[Influencing of Civil Aeronautics Board] 


Defendants object to the last clause in 
paragraph 52 which avers that defendants 
made an effort through Congressional ap- 
pearances and public statements to create a 
background of Congressional and public 
Sentiment which would influence the Civil 
Aeronautics: Board in one of its determina- 
tions. This averment will not bring into 
issue the right of the defendants to petition 
Congress or the determination of the Civil 
Aeronautics Board, as defendants suggest in 
their objection. It rather falls into the 
recital of ways and means in which allegedly 
the defendants are said by the plaintiff to 
have violated the antitrust laws in conspir- 
ing against the plaintiff. The defendants’ 


motion to strike this portion of paragraph 52’ 


will be denied. 


[Damage to Public] 


Defendants object to the plaintiff’s refer- 
ences in the second sentence of paragraph 
10 and the last line of paragraph 62, which 
bear upon the alleged detriment to the 
public interest arising out of the activities 
of the defendants of which plaintiff com- 
plains. While the allegations contained in 
these paragraphs to which defendants have 
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objected are highly general in character it 
is essential for plaintiff to show that the 
defendants violated the antitrust laws to 
the damage of the plaintiff and the public 
as well. Hence these allegations will be 
permitted to stand and the defendants’ 
motion to strike the material set forth in 
paragraphs 10 and 62 will be denied. 


The defendants also object to paragraph 
6 of the prayer for relief which asks that 
the appropriate orders be made from time 
to time concerning defendants’ activities as 
may be deemed necessary to guard the 
public interest against violation of the anti- 
trust laws. This request is clearly not in 
the province of plaintiff to make in this 
suit, since its claim for relief is confined to 
its own damages and it may not take upon 
itself the burden of protecting the public, 
a function to be performed by the Attorney 
General as provided by law. 


Defendants have withdrawn their objec- 
tions to paragraphs 6(b), 50 to 56, inclusive, 
and references in paragraph 67. 


[Summary] 


To summarize, the motion of the defendants 
to strike the following paragraphs or por- 
tions thereof, of the complaint herein, will 
be granted: 


6—The first sentence. 

9—So much of the last sentence as be- 
gins with the words “and to protect...” 

11—The last two sentences in the last 
nine lines. 

12—In entirety. 

13—First, fourth, fifth and sixth sen- 
tences. 

14—The first sentence. 

15—The words “neither supplied from 
nor induced by the prospect of Govern- 
ment subsidy” in the second sentence. 

16—The fifth sentence beginning with 
the words “The failure”. 

18 to 27, inclusive—In entirety. 

28—The last four sentences. 

29—The second, third and fourth sen- 
tences. 

35—The last two sentences. 

40—The first clause beginning with the 
word “Emboldened” and ending with the 
word “suspension” in the first sentence. 

43—The first sentence. 

48—In entirety. 

49—In entirety. 

57 to 59; inclusive—In entirety. 

The sixth paragraph of the Prayer for 
Relief. 
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The motion to strike is denied as to the 
following paragraphs or portions thereof: 

6(a)—The words “and other freight 
carriers’’, 

6—The last words “and other freight 
carriers from the business”. 

10—The second sentence. 

29—The words “and other independent 
carriers” in the first sentence. 

35—The words “and other independent 
all-freight airlines” in the second sentence. 

42—In entirety. 

46—In entirety. 
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4/—The last words “and other all-freight 
carriers who were dependent upon air 
freight” in the last sentence. 

52—The last clause beginning with the 
words “an effort’. 
_ 62—The last words “and to the public 
interest as well”. 

67—The last words “and to serve the 
public in the manner which the public 
and the business require”. 
An order should be submitted in accord- 

ance with the foregoing. 


[| 67,736] Lorenzo Del Riccio, et al. v. Photochart. 
In the District Court of Appeal of the State of California, Second District, Division 


One. Civil No. 19855. March 31, 1954. 


Appeal from a judgment of the Superior Court of the State of California in and for the 


Affirmed. 


County of Los Angeles. ALten W. Asuburn, Judge. 


Sherman Antitrust Act 


Monopoly—Restraint of Trade—Use of Patented Article to Monopolize Unpatented 
Device.—Although a patented camera used to photograph horse races employed methods 
described in a “methods patent” issued to the licensor which had been declared partly 
invalid, a licensing agreement in which the licensee agreed to use and promote the camera 
and to refrain from using a different make of camera was not in restraint of trade as a use 


of a patent to obtain a limited monopoly of an unpatented device. 
See Combinations and Conspiracies, Vol. 1, § 2013.370. 


For the appellant: Patrick D. McGee. 


For the respondents: Charles L. Nichols, Ivan Miller, and Anthony T. Carsola. 


[Action to Recover Royalties] 


Wuite, Presiding Judge [In full text ex- 
cept for onussions indicated by asterisks]: 
This is an action to recover royalties under 
a 17-year license agreement covering certain 
camera devices and methods. 

Plaintiff Del Riccio is an inventor and 
met defendant Bogart Rogers, the prime 
figure in defendant partnership and corpora- 
tion, in 1937, at a motion picture studio in 
Hollywood. Del Riccio had been experi- 
menting with a camera especially adapted 
to photographing moving objects. Rogers 
had been active in organizing Del Mar Race 
Track, and plaintiff Del Riccio told him 
that the latter’s new camera would improve 
photo-finish photographing. Later, plaintiff 
Del Riccio and the individuals named in 
the complaint herein as defendants, formed 
a partnership to exploit Del Riccio’s inven- 
tion of an open-slit camera for photograph- 
ing race finishes. Plaintiff Del Riccio 
owned a one-half interest in the partnership. 
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The original camera used at Del Mar 
Race Track in 1937 had a slit with parallel 
sides. All interested in the venture recog- 
nized that this type of photography was an 
old art. 

When this demonstration in 1937. dis- 
closed that the parallel slit did not produce 
accurate results, plaintiff Del Riccio. set 
about to solve the problem through the use 
of a tapered or angular slit, known as the 
V-slit. Following the completion of the 
first camera with parallel slit, four addi- 
tional cameras were built, each provided 
with the V-slit. 

Plaintiff Del Riccio believed that the 
V-slit was a new invention and patentable. 
The inventor also invented and introduced 
into the four later cameras a special control 
or timer and a film carrier. 


[Two Patents Issued] 


On March 20, 1939 (prior to making the 
license agreement on June 25, 1941), an 


1 67,736 


69,376 


application for a patent on each of said in- 
ventions was made by respondent Del Ric- 
cio. However, before a patent issued on 
the first application, Del Riccio was advised 
by the patent office that his application 
would have to be devided because it con- 
tained an application for both a patent on a 
camera and a patent on a method of photo- 
graphically recording the order of passage 
of moving objects. The division was made 
and resulted in the issuance of two patents, 
one entitled the “camera” and the other 
entitled “A method of photographically re- 
cording the order of passage of moving 
objects.” The method patent was reissued 
with the same title on May 20, 1947, and is 
the patent which was the subject of litiga- 
tion in the federal courts in 1950, to be 
hereinafter referred to. 


[Terms of Licensing Agreement| 


As heretofore noted, prior to the execu- 
tion of the license agreement, plaintiff Del 
Riccio and the other persons interested in 
the above mentioned partnership known as 
The Photochart (which was the predecessor 
of defendant corporation) had banded to- 
gether and pooled their efforts and money 
toward perfecting and promoting the Del 
Riccio camera and its use. In that venture 
they were copartners, Del Riccio owning a 
one-half interest. 


Prior to the making of the licensing 
agreement differences had arisen and ex- 
isted among the partners. In order to com- 
pose and compromise these differences, a 
license agreement was entered into on June 
25,1941. The pertinent parts of said agree- 
ment, insofar as this litigation is concerned, 
are: 


1. Included in the benefits which accrued 
to the licensee partnership were, 


(a) License for 17 years to use the 
camera with angular slit, the speed control 
and the film carrier described therein, 
including the five cameras then in use. 


(b) Acquired the 50 per cent proprietary 
interest of respondent Del Riccio in the 
extant partnership and thereafter the re- 
maining partners, comprising the partner- 
ship owned the entire proprietorship, and 
respondent Del Riccio owned and had only 
the reserved royalty. 


(c) Acquired all cameras, good will, tech- 
nical knowhow, engineering drawings and 
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data, all existing patent protection and some 
fixtures and parts. 


(d) Acquired obligation of respondent 
Del Riccio as adviser, consultant and as 
director of any succeeding corporation. 

(e) Eliminated competition of respondent 
Del Riccio for the period of five years, 
together with right to use any future im- 
provements of respondent Del Riccio. 


2. Plaintiff Del Riccio suffered the fol- 
lowing correlative detriments, 

(a) Surrendered right to license others 
than licensee; ( 

(b) Surrendered 50 per cent partnership 
interest and accepted royalty position in- 
stead; 


(c) Surrendered management to partner- 
ship licensee and set about other business 
activities; 

(d) Obligated self to serve licensee as 
adviser, consultant and possible director; 

(e) Agreed to forego competiton with 
licensee for said period of five years. 


[Supplemental Agreement Executed] 


The partnership operated under this 1941 
agreement until April 23, 1946, when they 
executed a supplemental agreement which 
compromised litigation then pending be- 
tween them and specifically incorporated 
United States Patent No. 2382617 (herein- 
after referred to as Patent No. 617), the 
method of photographically recording the 
order of passage of moving objects. The par- 
ties continued to operate under this agree- 
ment until 1949, when, in an action in the 
superior court of Los Angeles County, it 
was held that under the licensing agree- 
ments plaintiff Del Riccio could compete 
with his licensee, and that defendant licensee 
was not obligated to use the patented camera. 


[Patent Infringement Action] 


On September 16, 1947, defendant Photo- 
chart and plaintiff Del Riccio joined as 
plaintiffs in a patent infringement action 
against Photo Patrol, Inc., and others, 
brought in the United States District Court 
for the Northern District of California. 
Tendered as an issue in the original com- 
plaint filed in the federal court were all 
patents mentioned in the original license 
agreement as well as method patent No. 617, 
and reissue patent No. 22,881 (hereinafter 
referred to as Patent No. 881). By the time 
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of trial all issues as to all patents had 
been withdrawn except those involving 
claims, 1, 2, 7 and 8 of No. 881 (the reissue 
patent). The findings in that case described 
the disputed method in paragraph XII as 
follows: 


“Reissue patent No. 22,881 relates to a 
method of photographing the finishes of 
races by positioning a camera above and 
to one side of a finish line or other given 
line of a race track and the photographing 
of the contestants as they pass said line 
upon a continuously moving strip of film 
positioned behind a narrow aperature”; 


And in paragraph XVIII: “The precise 
method patented involves positioning the 
optical axis of the lens of the camera in 
alignment with one edge of the slit and 
with the finish line or some other given 
line.” 


In its ruling the federal court held: 
“Reissue patent No. 22,881 is invalid 
because the subject-matter of said patent 
does not constitute invention and the sub- 
ject-matter of said patent was old in the 
art more than one year before the Del 
Riccio patent application was filed. 


“The method patents, Reissue patent 
No. 22,881 and original patent No. 
2,382,617, involve nothing more than the 
normal expected and only use of the 
camera covered by camera patent No. 


23203300. 


By amendment of April 14, 1950, para- 
graph XXIII was changed to read: 


“The patents, other than Claims 1, 2, 

7 and 8 of Reissue Patent No. 22,881, in 

suit as set forth in Finding IX hereof, 

were withdrawn by the Plaintiffs, and 
hence it is not necessary to pass upon 
the validity thereof.” 

The final judgment and the amended 
judgment are to the same effect as the find- 
ings. This decree was affirmed on June 11, 
1951, by the Ninth Circuit Court of Appeals 
(189 F. 2d 625), certiorari denied by the 
Supreme Court on November 5, 1951 (342 
WeiSm867 = [/2eSsiCral0An96 EE d3652]))), 
and rehearing denied on January 2, 1952 
(422 Cis 9072s SinG pa290) 96T lesan: 
679]). The narrow scope of the ruling of 
the Circuit Court of Appeals appears at 
page 627 thereof, supra, as follows: 


“In the posture the case reaches us we 
are concerned only with claims 1, 2, 7 
and 8 of Reissue Patent No. 22,881, and 
with the appeal by the defendants from 
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the order of the district court denying 
attorney’s fees.” 


As observed by the trial judge in the 
instant proceeding, “Of course, any lan- 
guage of the opinion which goes beyond 
the exact matter in issue counts for naught 
in the law of res judicata. (Southern Pac. 
Co. uv. Edmunds, 168 Cal. 415, 418 [143 P. 
397 }3;b9 bal. sJur., /SeGacl97s..p.1, 1505,.50 
CiiensenSece726arpe 2 1152)” 


Defendant Photochart, Inc., paid the 
agreed royalties, with slight exceptions, un- 
til the month of October, 1951, some three 
months after the affirming decision by the 
Court of Appeals in the action discussed 
above, and some two months before cer- 
tiorari was denied by the United States 
Supreme Court. Under date of December 
11, 1951, plaintiffs notified defendant Photo- 
chart of its failure to pay and thereafter, 
on February 1, 1952, commenced this ac- 
tion. Plaintiffs’ complaint embraced three 
causes of action: (1) action at law for royal- 
ties due and unpaid; (2) suit in equity to 
determine whether all past royalties had 
been duly reported for payment and to 
embrace royalties accruing after the com- 
mencement of the action; and (3) suit in 
equity for declaratory relief to the effect 
that the license agreement, as amended, was 
and is a valid, subsisting contractual obliga- 
tion between defendant and _ plaintiffs. 
Other than tendering general issues, defend- 
ant’s answer set forth two primary defenses, 
as follows: 


1. The original license agreement and 
the supplemental agreement were executed 
“without any consideration whatever”; 


2. The only valuable consideration mov- 
ing appellant’s predecessor to enter into the 
license agreement, as amended, were the 
four claims in the reissue patent invalidated 
by the federal decision; also, that such sole 
consideration encompassed freedom and 
clearance from competition of any persons; 
and that by reason of the failure of such 
consideration, defendant’s further perform- 
ance is excused. 

Following trial before the court sitting 
without a jury, judgment was rendered as 
follows: 


“(1) That Piatntirrs do have and re- 
cover of and from the DEFENDANT PHoTo- 
CHART, a corporation, the sum of seven 
thousand seven hundred ninety-three dol- 
lars and seventy-five cents ($7,793.75), 
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together with interest on the sum of two 
thousand two hundred forty-seven dollars 
and ninety-nine cents ($2,247.99) thereof 
since January 1, 1952. 

“(2) That PLaintirFs are entitled to 
declaratory relief and judgment, as fol- 
lows: 

“(a) That the license agreement dated 
June 25, 1941, and the supplemental agree- 
ment dated April 23, 1946, and each of 
them are valid and subsisting contractual 
obligations between Prarntirrs and Der- 
FENDANT PHOTOCHART. 

“(b) That DEFENDANT PHOTOCHART is 
obligated to pay any and all royalties therein 
provided to be paid by it to PLAINTIFFS 
in the same manner as heretofore paid by 
it prior to October 1, 1951. 

“(c) That DrrenpaAnt PHoTocHART is 
obligated to use its best efforts to perfect, 
publicize and perpetuate the business of 
the photochart camera described in said 
agreements in the United States of Amer- 
ica and through the world upon the best 
possible terms which are available. 

“(d) That Prarntirr Det Riccio has 
heretofore performed all and every of the 
obligations on his part to be performed 
in respect of said license agreement and 
said supplemental agreement. 

“(e) That the term of said license 
agreement and said supplemental agree- 
ment shall continue to and including the 
13th day of August, 1962, being the period 
of seventeen years from and after the date 
of said patent No. 2,382,617.” 


From the foregoing judgment as entered 
defendant Photochart, Inc., alone prose- 
cutes this appeal. * * * [Portions of the 
opinion not within the scope of TRADE REGU- 
LATION Reports are omitted,] 


[Contention of Monopoly or Restraint 
of Trade] 


It is further contended by appellant that 
the court erred in failing to declare the 
contract sued upon illegal and withholding 
all relief to respondents. Appellant insists 
that the action of the federal court in de- 
claring invalid Reissue Patent No. 881 cre- 
ated a supervening illegality in that the 
respondents’ basis for demanding the pay- 
ment of royalties after such decision was 
predicated on the remaining valid patent 
claims covered by the license agreement, 
as well as upon the invalid claims. 


It is argued that the established public 
policy of our patent laws dictates a refusal 
to enforce the provisions of a royalty agree- 
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ment covering both patentable and non- 
patentable inventions, methods or products, 
because to do so would extend the monopoly 
of the patented product to create another 
monopoly or restraint of competition on 
the unpatented products not within the 
patent law. 


[Claim of Illegality Not Sustained] 


It would unduly prolong this already 
lengthy opinion to discuss in detail the cases 
cited by appellant in support of its conten- 
tion. All of these authorities were consid- 
ered by the United States Supreme Court in 
the case of Automatic R. Mfg. Co. v. Hazel- 
tine Research, Inc. [1950-1951 TRrapE CASES 
{ 62,634], 339 U. S. 827, 830, 834 [70 S. Ct. 
894, 94 L. Ed. 1312], wherein it was held 
that there is no objection to a license which 
bases royalty upon patented or unpatented 
devices if it stops there, as it did in the case 
at bar. The case just cited also holds that 
a licensee under a patent license agreement 
may not challenge the validity of a licensed 
patent in a suit for royalties due under the 
contract (see, also, Bettis Rubber Co. vw. 
Kleaver, 104 Cal. App. 2d 821, 826 [233 P. 
2d 82]). Furthermore, the federal decision 
in question here invalidated only four of 
the twelve claims in the aforesaid Reissue 
Patent No. 881 and did not allude to the 
valid patents described and embraced in the 
original license agreement. ‘Therefore, we 
are not confronted with a situation where 
either of the patents has been adjudicated 
to be invalid, but only a portion of one of 
them has been invalidated. Under such 
circumstances, when appellant argues that 
the effect of the federal decision was to in- 
ject illegality into the license agreements, 
it runs afoul of the rule announced in the 
case of Automatic R. Mfg. Co. v. Hazeltine 
Research, Inc., supra. The claim of illegality 
in the contract sued upon herein cannot be 
sustained. 


Much of what we have said in the pre- 
ceding discussion of illegality is applicable 
to appellant’s claim of illegality based on 
the contention that the contracts are in 
restraint of trade, and establishes that such 
claim is unavailing. Appellant’s claim in 
that regard is based upon the following 
language appearing in the agreement: “that 
it (licensee) will not sell, license, manu- 
facture or otherwise exploit photographic 
equipment based on the principle of slit 
photography except for use in determining 
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the results or finishes of horse and other 


C that the judgment is against law and the 
forimsrormacing; es +? 


facts adduced cannot be sustained. 


For the foregoing reasons the judgment 
is affirmed. 


Doran, J., and Draprau, J., 


[Judgment Affirmed] 


; In the light of what we have herein said, 
it follows that appellant’s final contention 


concurred. 


[67,737] United States v. Minneapolis Electrical Contractors Association, et al. 


In the United States District Court for the District of Minnesota, Fourth Division. 
Civil Action No. 3715. Filed April 9, 1954. 


Case No. 1077 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Monopolies—Evidence—Refusal To Purchase from Certain ener. —A com- 
plaint charging two electrical equipment jobbers with unlawfully conspiring to restrain 
trade in the sale of electrical equipment was dismissed because the evidence was insuffi- 
cient to warrant a conviction. As to one jobber, there was no evidence that it knowingly 
participatedi in any activity of a trade association which was in any way directed to the 
objects and purposes of the conspiracy charged. The acts of the other jobber, which 
might be construed as being of some probative value in establishing a knowing participa- 
tion by it in the conspiracy, emanated from its desire to maintain its own business policies, 
which were policies made by itself and not in.concert with anyone else. The jobber had 


the right to refuse to purchase from a manufacturer who sold directly also to contractors 


and consumers. 


See Combinations and Conspiracies, Vol. 1; J 2005.355, 2005.785. 
For the plaintiff: Edward R. Kenney and John H. Waters, Trial JEU Depart- 


ment of Justice, Washington, D. C. 
For the defendants: 


John S, Pillsbury, Jr., 


Minneapolis, Minn. (for Graybar. Electric 


Co., Inc.); Heinrich J. Kuhlman, Minneapolis, Minn. (for Northland Electric Supply Co.). 
For a prior decision of the U. S. District Court, District of Minnesota, see 1953 


rade Cases {[ 67,575. 


Memorandum Decision 
[Injunction Sought by Government] 


Gunnar H. Norpsye, Chief District Judge 
[In full text]: This cause comes before the 
Court on the petition of the plaintiff and 
against the defendants Graybar Electric 
Company and Northland Electric Supply 
Company, wherein plaintiff requests that 
this Court adjudge and decree that these 
defendants have combined and conspired 
with others to restrain interstate trade and 
commerce in the sale and distribution of 
electrical equipment in violation of Section 1 
of the Sherman Act, and petitions for appro- 
priate injunctive ach against said defend- 
ants in regard thereto. 


[Record in Prior Criminal Case] 


The parties stipulated that this proceeding 
as to these two defendants should be sub- 
mitted-on the record:in. Criminal Case No. 


Trade Regulation Reports _ 


8161, United States v. MT oeeabal Pee 
Contractors Association, et al. [1953 TRADE 
Cases J 67,488], which was: tried. before 
this Court and a jury in February and 
March, 1953, and in which proceeding these 
defendants were parties and were found not 
guilty by the jury. The criminal matter 
involved the same. factual issues as to these 
two defendants as are presented in this civil 
proceeding. It may be stated that the par- 
ties further stipulated that they reserved 
the right to supplement the record. in the 
criminal case by such additional testimony 
or evidence as they might desire to present. 
However, all parties agreed to submit the 
matter on the record in the criminal. case 


‘without any further supplementation other 


than Northland’s Exhibit S. 

In the criminal proceeding, certain- de- 
fendants were found guilty by the jury. 
Fines and costs were imposed by, the Court 
and thereafter an appeal was taken to the 


167,737 


69,380 


Court of Appeals by the defendants who 
were found guilty. Subsequently, the ap- 
peals were dismissed. The fines as modified 
by subsequent order of this Court [1953 
TRADE Cases { 67,622], and the costs were 
paid and consent judgments in the above 
civil proceeding were entered as to all of 
the defendants who were found guilty in 
the criminal case [1953 TrapE CasEs { 67,575]. 
The Government now proceeds as to these 
two defendants seeking in substance the 
same judgment and decree as has been 
entered as to the defendants who stipulated 
as to the consent judgment and decree. 


[Insufficient Evidence] 


At the time of the criminal trial, a motion 
for directed verdict of acquittal was made 
by the Graybar Company at the close of 
the Government’s case and also at the close 
of all the testimony. This Court enter- 
tained grave doubt as to the sufficiency of 
the evidence in that proceeding as to this 
defendant, but permitted the matter to be 
submitted to the jury. In passing, I may 
say that in my opinion the verdict of the 
jury as to the Graybar Company was clearly 
right. It does appear that the Graybar 
Company was a member of the North 
Central Electrical Industries, but there was 
no evidence that it knowingly participated 
in any activity of that concern which was 
in any way directed to the objects and pur- 
poses of the conspiracy charged. There was 
evidence that one Fletcher, a salesman for 
the Graybar Company, in company with 
Claude Skeldon, a defendant, made certain 
statements in connection with the so-called 
Woolworth job, to Preus and Green, engi- 
neers for the Woolworth Company, which 
could be construed as knowledge, at least, 
by Fletcher of the existence of the con- 
spiracy charged by the Government, and 
that, by reason thereof and in furtherance 
thereof, Fletcher attempted to obtain an 
order for electrical fixtures for Graybar 
from the Woolworth Company. Fletcher 
did not make any statement which indicated 
that Graybar was a party to the agreement 
to which he referred. Moreover, there was 
an absence of any showing which would 
indicate that Fletcher had any authority, 
express or implied, to make the statements 
attributed to him. On the contrary, there 
was persuasive testimony in the record that 
Graybar rigidly adhered to its sales policy 
in the Twin Cities area whereby for many 
years it had refused to become a party to, 
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or participate in, any agreement or under- 
standing whereby it would refuse to sell 
electrical equipment to any group or indi- 
vidual. That this policy was bona fide and 
not knowingly deviated from by Graybar 
is amply sustained in the record. More- 
over, I may state that I have considerable 
doubt that Fletcher ever talked to Preus in 
company with Skeldon. I believe that Preus 
was honestly mistaken as to the circum- 
stances of the visit that he received from 
Fletcher. 


The incident with reference to Turner’s 
telephone call to Metz of Graybar in New 
York and the alleged admission which 
McLean of Graybar made to Metz and 
which was allegedly restated to Turner is 
at best questionable evidence on which to 
infer a knowing participation by Graybar 
in the conspiracy involved herein. I am 
clear that a fair consideration of the record 
as to Graybar requires an order of dismissal 
as to it. 


[Wholesaler’s Practices Lawful] 


The question presented as to Northland 
Electric Supply Company may be somewhat 
more difficult. My view is that there was 
sufficient evidence as to this defendant to 
submit to the jury in the criminal case. The 
verdict of not guilty, however, was fully 
justified in view of all the circumstances, 
and in regard thereto I am in accord with 
the jury’s verdict. Now, the Court is not 
unmindful that a higher degree of proof 
was required in the criminal case than in 
this proceeding, and the mere fact that 
Northland was found not guilty does not 
necessarily mean that there is not sufficient 
evidence in the record to justify the re- 
quested equitable relief against this defend- 
ant. However, on the other hand, the Court 
should not be unmindful that the Govern- 
ment elected to proceed first with the crim- 
inal case, and that this defendant, after 
incurring heavy expense in the long and 
protracted trial, was found not guilty. Cer- 
tainly, there is nothing in the record to 
indicate that Northland was -one of the 
active participants in the conspiracy charged 
and which undoubtedly existed in this area. 
My view is that Northland’s acts as dis- 
closed by the evidence, which might be 
construed as being of some probative value 
in establishing a knowing participation by 
it in the conspiracy charged, emanated from 
its desire to maintain its own business poli- 
cies and which were policies made by 
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Northland of its own accord and not in 
concert with anyone else. That is, North- 
land freely admitted that, as a wholesaler, 
it was not interested in buying from a manu- 
facturer who sells direct to a contractor or 
to a consumer because such a practice cir- 
cumvents the wholesaler who renders valu- 
able services to his customers and to the 
public and who maintains a large inventory 
and has a heavy overhead. No one can 
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consideration, my view is that that which 
Northland did as disclosed by the evidence is 
entirely consistent with the furtherance of its 
own business policies rather than an intentional 
participation in any agreement or under- 
standing with others in furtherance of the 
conspiracy. I am constrained, therefore, 
to find that the Government has not sus- 
tained the allegations of the complaint as 
to Northland. 


criticize Northland if it desired to follow 
such a business practice as long as it did 
not act in concert with others in pursuance 
of a practice which would run afoul of the 
antitrust laws. A wholesaler may lawfully 
determine to whom it will sell. After due 


It follows from the foregoing that find- 
ings of fact and conclusions of law may be 
presented as to Graybar and as to North- 
land, in harmony with the views herein- 
before set forth, upon ten days’ notice. An 
exception is reserved. 


[f 67,738] Avon Publishing Co., Inc., Eton Books, Inc., and Avon Publications, Inc. 
v. American News Co., Inc., and Union News Co. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 90-49. Dated April 19, 1954. 


Robinson-Patman Price Discrimination Act 


Suit for Civil Damages—Motion to Dismiss—Brokerage Commissions.—In a private 
antitrust suit charging monopolization and a conspiracy to monopolize national news- 
stand distribution of publications, the motion of the defendants to dismiss the complaint 
because it failed to state a cause of action was denied. The plaintiffs had charged the 
defendants, a national distributor and its wholly-owned subsidiary with compelling the 
payment of commissions on certain sales made by the plaintiffs through mediums other 
than newsstand and retail outlets and with which the defendants had no connection or 
relation. This allegation was sufficient to state a cause of action. 


See Private Enforcement and Procedure, Vol. 2, { 9009.850. 


Clayton Antitrust Act 


Suit for Civil Damages—Motion To Strike—Statute of Limitations Defense Antici- 
pated.—In a private antitrust suit charging monopolization and a conspiracy to monopolize 
national newsstand distribution of publications, the Court denied the motion of the 
defendants to strike from the complaint allegations as to the tolling of the statute of 
limitations because of a Government antitrust suit pending against the defendants and 
as to the intervention of the defendants in another suit to which they were not parties. 
The anticipation by the plaintiffs of the defense of the statute of limitations was not 
clearly immaterial, and the allegations were not prejudicial. 


See Private Enforcement and Procedure, Vol. 2, § 9010.275, 9013.595. 
For the plaintiffs: William Gold, New NEG IN| NE 
For the defendants: William R. White, New York, N. Y. 
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Memorandum 
[Motions To Strike] 


E. J. Dimocx, District Judge [Jn full 
text]: Defendants move, pursuant to Rule 
12(b) F. R. C. P., for an order dismissing 
the complaint insofar as it “purports to 
state a cause of action under the Robinson- 
Patman Act” and, pursuant to Rule 12(f) 
F. R. C. P., for an order striking from the 
complaint the allegations which purport to 
state a Robinson-Patman claim and the re- 
lated damage claims. They further move 
to strike certain other allegations and Ex- 
hibit A annexed to the complaint on the 
grounds of impertinence, immateriality and 
prejudice. Defendants also move, pursuant 
to Rule 12(e) -F. UR. (Gs 7B. tor amaorder 
requiring plaintiffs to file a more definite 
statement with respect to certain allegations 
of the complaint. Plaintiffs oppose all these 
motions. 


[Monopoly in Newsstand Distribution 
Charged] 


Plaintiffs, publishers of nationally dis- 
tributed pocket-size books, are suing defend- 
ants, American News Company, Inc., a 
national distributor ‘of newsstand publica- 
tions, for twelve years the exclusive dis- 
tributor of plaintiffs’ publications, and The 
Union News Company, a retailer of news- 
stand publications and, according to the 
complaint, a wholly owned subsidiary of 
defendant American News, for monopoliz- 
ing and conspiring to monopolize national 
newsstand distribution in violation of the 
Sherman, Clayton and Robinson-Patman Acts. 


[Alleged Brokerage Commissions at Issue] 


I turn first to defendants’ contention that 
plaintiffs have failed to state a claim under 
the Robinson-Patman Act. Subdivision 2(c) 
of section 1 of the Robinson-Patman Act, 
15 U. S. C. §13(c), the section here appli- 
cable,’ provides that: 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to pay or grant, or to 
receive or accept, anything of value as a 
commission, brokerage, or other compen- 

_ sation, or any allowance or discount in 
lieu thereof, except for services rendered 
in connection with the sale or purchase 
of goods, wares, or merchandise, either to 
the other party to such transaction or to 
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an agent, representative, or other inter- 
mediary therein where such intermediary 
is acting in fact for or in behalf, or is 
subject to the direct or indirect control, 
of any party to such transaction other 
than the person by whom such compen- 
sation is so granted or paid.” 


All parties agree that the primary purpose 
of this provision was to prevent large and 
powerful buyers from forcing sellers to give 
them rebates and commissions on_ their 
purchases. Defendants contend, however, 
that defendant American News was plain- 
tiffs’ sales agent, that the Robinson-Patman 
Act is inapplicable to commissions paid by 
a seller to his own sales agent, and that 
there is no allegation that American News 
was acting in behalf of the buyers. De- 
fendants further contend that, even if it 
be assumed that defendant American News 
was a buyer rather than an agent, there 
can never be a violation of this provision 
when an exclusive distribution arrangement 
is involved since an unlawful discount must 
be a reduction of the seller’s regular or 
established price and, where the sales are 
exclusively to a'single buyer, no such re- 
duction can exist. 


[Complaint States Cause of Action Under 
Robinson-Patman Act] 


This is a motion to dismiss on the face 
of the complaint. Since the complaint can 
be read to mean either that defendant 
American News was acting as a buyer or 
in behalf of the buyers, I must reject such 
of defendants’ contentions as are based on 
the premise that defendant American News 
was merely a sales agent. The complaint 
alleges in paragraph 10(a) that American 
News had an exclusive contract for news- 
stand distribution. In 10(c) it alleges that 
plaintiff Avon was compelled to pay to 
American News commissions on certain 
sales effected by Avon through mediums 
other than newsstand and retail outlets, and 
with which American News had no connec- 
tion or relation. An allegation that a pur- 
chaser of goods exacted a commission on 
sales with which he had no connection 
reads precisely in the words of the quoted 
section of the Robinson-Patman Act. 

In view of the complaint’s allegations of 
sales with which defendant American News 
had no connection, defendants’ claim that 
an act of an exclusive buyer or agent cannot 


1T omit any discussion of defendants’ objec- 
tions to the applicability of other sections of 
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the Robinson-Patman Act since plaintiffs do not 
rely on any other section. 
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constitute a violation of the quoted section 
of the Robinson-Patman Act need not be 
considered. 


In view of my determination that the 


complaint states a claim for relief under the. 


Robinson-Patman Act, I deny the motion 
to strike the allegations which state such 
a claim and the related damage claims. 


; Next I turn to the motion to strike for 
immateriality and prejudice. 


[Anticipation of Defense of Statute 
of Limitations] 


Paragraph 13 of the complaint alleges in 
substance that on July 17, 1952, the United 
States government instituted a civil antitrust 
suit against these defendants which is pres- 
ently pending in this court; the relief sought 
by the government in that suit; that the 
suit at bar is based in substantial part on 
the matters complained of in that suit; that, 
under 15 U. S. C. § 16, the institution of a 
government antitrust suit suspends the run- 
ning of the statute of limitations with re- 
spect to private antitrust actions based in 
whole or in part on the matters complained 
of in the government suit; that, therefore, 
defendants are subject to claims under the 
facts set forth in the complaint from July 
16, 1946. Defendants contend that the alle- 
gations of paragraph 13 are irrelevant and 
prejudicial and should be stricken. Plain- 
tiffs argue that they are properly antici- 
pating a defense based on the statute of 
limitations. : 


Motions to strike allegations from a com- 
plaint on the ground of impertinence are 
not favored. The proper test on such mo- 
tions even as to clearly immaterial matters 
is whether the allegations are calculated to 
be harmful. See 2 Moore’s Federal Prac- 
tice (2d ed.) §12.21[2]. The anticipation 
of a defense is not clearly immaterial. The 
allegations are harmless since we can trust 


a trained judge to withstand any prejudice 
contained therein and they will not be read 
to the jury. This portion of the motion is 
likewise denied. 


Defendants have raised the same objec- 
tion to the allegations of paragraph 21 of 
the complaint and Exhibit A. Paragraph 21 
in substance alleges that in August 1953, 
plaintiffs instituted an action against two 
publishers to restrain certain conduct which 


2 Plaintiff's Memorandum in Opposition to 


Defendants’ Motion p. 20. 


Trade Regulation Reports 


Cited 1954 Trade Cases 
Avon Publishing Co., Inc. v. American News Co., Inc. 


69,383 


plaintiffs allege>was ‘instigated and carried 
out, by defendant: American News; that 
defendant American News appeared in oppo- 
sition to the restraining order which issued 
in that action; that the suit was settled by 
agreement of the parties but defendants 
have continued the conduct in spite of their 
knowledge of the restraining order and the 
settlement. A copy of the temporary re- 
straining order is annexed to the complaint 
as Exhibit A. Defendants argue that a suit 
instituted by plaintiffs cannot constitute a 
conspiratorial act of defendants, particularly 
when defendants were not parties to the 
action. Plaintiffs contend that paragraph 21 
is “indicative of the extreme predatory 
character of defendants’ overt acts.as com- 
plained of”? I regard these allegations as 
not even as material as the anticipatory 
reply to a plea of the statute of limitations 
just dealt with, yet I can see no such preju- 
dice as would require their elimination. 


[Threat of False Claim Alleged] 


Defendants urge the same objections to 
paragraph 22(c) of the complaint which 
alleges that during settlement negotiations 
prior to the institution of the instant suit, 
defendants threatened plaintiffs with a false 
claim. Plaintiffs urge that the threat was 
an act in furtherance of defendants’ illegal 
conspiracy and therefore highly relevant to 
their claim. Since the allegations of para- 
graph 22(c) are relevant as setting forth an 
overt act by which the charged monopoliza- 
tion was attempted, it is properly a part of 
the complaint. 


[Application for More Definite Statement] 


Finally, I turn to the application for a 
more definite statement in two respects. 


First, defendants contend that they can- 
not tell from the complaint what business 
they are charged with monopolizing. Spe- 
cifically, they seek a definition of “national 
independent distributor” and “large nation- 
wide agglomerate organization”. Further, 
contending that they are so entitled under 
Rule 9(b), F. R. C. P., they seek particulari- 
zation of the term “fraudulent” as alleged in 
paragraphs 22(b) and (c). I cannot avoid 
the view that these contentions are frivo- 
lous. Paragraphs 4 to 8 of the complaint 
read in context set forth with sufficient pre- - 
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U.S. uv. Imperial Chemical Industries, Ltd. = 


cision for a responsive pleading the busi- 
ness of defendants and the meaning of 
“national independent distributor’. Read 
in context, the term “fraudulent” as used in 


paragraphs 22(b) and (c) is merely emo- 
tional reiteration of the term “false” as used 
therein. The motion for a more definite 
statement is therefore denied. 


[] 67,739] United States v. Imperial Chemical Industries, Ltd., et al. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 24-13. April 20, 1954. 


Case No. 789 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suit—Enforcement of Prior Judgment—Reciprocal Grants of 
Immunities—Under the terms of a prior judgment, foreign and domestic chemical manu- 
facturers were required to grant reciprocal patent immunities on certain chemical products. 
Nylon products were divided into three groups: (1) filaments and bristles; (2) flakes and 
molding powders; and (3) textile products, including yarn and staple. The foreign manu- 
facturer assigned its British patents covering group 3 to another foreign company, and 
later sought to obtain immunities from the dumestic company on groups 1 and 2. The 
refusal of the domestic company to grant the immunities was upheld on the theory that 
the immunities grant directed by the prior judgment was intended to be reciprocal and 
indivisible with respect to all three groups of products flowing from the several basic 


nylon patents. 


See Department of Justice Enforcement and Procedure, Vol. 2, 7 8233.325, 8233.857. 
For the plaintiff: Ephraim Jacobs and Marcus A. Hollabaugh, Special Assistants to the 


Attorney General. 


For the defendants: Coudert Brothers (Mahlon B. Doing and Joseph A. McManus, 
of counsel), for Imperial Chemical Industries, Ltd., and Imperial Chemical Industries 
(N. Y.), Ltd.; Covington & Burling (Gerhard A Gesell and Nestor S. Foley, of counsel), 


for E. I, duPont de Nemours & Co., Inc. 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1952 Trade Cases {| 67,282, 1950-1951 Trade Cases {| 62,923, 1948-1949 Trade Cases 7 62,350. 


[Motion for Grant of Immunity 
Under Nylon Patents] 


SyLvesterR J. Ryan, District Judge [Jn 
full text]: ICI moves for an order direct- 
ing duPont to grant to ICI pursuant to 
the provisions of Article IX-4 of the judg- 
ment entered herein “an unrestricted, non- 
exclusive, royalty-free immunity under any 
existing nylon patent to import into 
the United States of America, nylon 
filaments and bristles and nylon 
flakes and molding powders, which shall 
have been lawfully manufactured outside 
the United States.” 

By Article IX-4 of the judgment, it was 
decreed that “to the extent they have the 
legal right to do so, duPont and ICI 
shall: * * * (b) grant to any person (in- 
cluding ICI and duPont) making written 
request therefor, in consideration of a rea- 
sonable royalty, an unrestricted, non-exclu- 


fl 67,739 


sive immunity under any existing or new 
patent to import into the United States any 
common chemical product lawfully manu- 
factured outside the United States; * * *” 


[Three Groups of Nylon Products] 


In the schedule of common chemical 
products, which has been filed pursuant 
to Article V-16 of the judgment nylon 
products are divided into three groups: 
(1) filaments and bristles; (2) flakes and 
molding powders; and (3) textile products, 
including yarn and staple. 

Dupont has refused to grant the request 
of ICI for immunities on the first two 
groups of the nylon products so scheduled. 
It has predicated this refusal upon the fact 
that ICI, by reason of its prior assignment 
to BNS of British nylon patents covering 
nylon yarn (group 3 of the scheduled nylon 
products) is presently unable to grant like 
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immunities to duPont for the importation 
of nylon yarn into Great Britain. 


[Grant of Immunities as to Two of Three 
Groups of Products| 


DuPont urges in support of its refusal 
that the immunities grant directed by Arti- 
cle IX-4 is intended to be reciprocal and 
indivisible with respect to the three groups 
of products flowing from the several basic 
nylon patents. It contends that since it 
has not obtained immunities from ICI on 
all three groups cf nylon common chemical 
products in their entirety, it should not be 
directed to grant to ICI immunities on the 
first two groups. Its position is that the 
immunities contemplated by the judgment 
were intended to embrace “whole patents” 
rather than “products.” 


On the other hand, ICI urges that the 
provision for immunities was intended to 
apply to the separate common chemical 
products rather than to “whole patents” or 
all the products produced under a given basic 
patent. It contends, therefore, that it rightly 
requested and should receive immunities 
from duPont on the first two groups only, 
and it points out that it has made this 
limited request since it may grant reciprocal 
immunities to duPont only on these two 
groups. ICI argues that to interpret Arti- 
cle IX-4 as providing for the grant of 1m- 
munities only if the recipient itself has the 
legal right to grant complete immunities 
under a particular patent (as duPont would 
read it), is to take all meaning from the 
phrase “to the extent that it has the legal 
right to do so.” 


[ICI Supported by Government] 


The Government’s position is substan- 
tially in accord with that taken by ICI. 
The Government contends that since a 
purpose of the judgment was to remove 
obstacles to free trade between the United 
States and Great Britain, opportunity is 
here presented to encourage such trade as 
to some nylon products, although not as 
to all, and that the present disability of 
ICI to grant immunities with respect to 
one group of nylon products—yarn—only, 
should not result in the continuance of 
restrictions on United States’ commerce in 
the nylon products embraced in the other 
groups. It agrees with ICI that the re- 
quest now made by the latter is consistent 
with the provisions of Article IX-4. 
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[Purpose of Judgment To Facilitate Trade] 


A purpose of the judgment was to en- 
courage and facilitate trade between Great 
Britain and the United States. The pro- 
visions of the article in question dealing 
with the importation and exportation of 
various products flowing from the several 
basic nylon patents were intended to ac- 
complish this end. The grants were intended, 
however, to be reciprocal and to embrace 
immunities on patents and their use in their 
entirety and not on products produced 
under a particular patent. Unless duPont 
is as free to export to Great Britain as ICI 
is to export to the United States, the grarit- 
ing of royalty-free immunities to ICI to 
export to this country without such a cor- 
responding grant to duPont with respect 
to Great Britain would not be carrying out 
the broad purpose of the judgment; such 
a result was not contemplated or intended 
by Article IX or any article of the judgment. 


It is no answer to say that nevertheless 
obstacles to free trade between these two 
countries would be removed by the grant- 
ing of immunities on some of the nylon 
products. This does not justify splitting up 
and dividing products based on the same 
patents—a step which would be neither just 
nor equitable, nor in conformity with the 
purpose of the Article. 


It is possible, as ICI and the Govern- 
ment point out, that BNS may by enforc- 
ing its claims under the assignment of 
British nylon patents from ICI forever 
foreclose ICI from granting duPont im- 
munities on nylon yarn. Such a course of 
action, if pursued by BNS, would perma- 
nently bar the exchange of reciprocal im- 
munities on all nylon products, thus limiting 
the coverage of the immunity provisions 
and narrowing the original, broad purpose 
of Article IX-4 of the judgment. That this 
regrettable situation might develop was not 
entirely unforeseen at the time of the draft- 
ing of these provisions of the judgment. It 
was with this in mind that reassignment of 
the British nylon patents to duPont by ICI 
was decreed by an im personam direction, 
revoking an assignment which it was found 
had been made in 1946 with a purpose on 
the part of both duPont and ICI, and in 
which BNS participated, to thwart any 
adverse judgment which might be entered. 
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[Immunity Applies to All Nylon Groups] 


The fact that now ICI finds itself able, 
and that it is willing, to grant duPont 
reciprocal immunities on two groups of 
nylon products is without significance in 
view of the interpretation here given to the 
immunities provisions of Article IX. The 
broad immunity covering all nylon common 
chemical products under basic nylon patents 
in their entirety contemplated by the judg- 
ment will not now be read so as to apply 
to some and not all of these products. Until 
ICI can grant duPont complete reciprocal 
immunities on all three groups of nylon 


[67,740] Obedin v. Silverman. 


In the Supreme Court of New York, Nassau County. 


Dated April 26, 1954. 
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products, it may not require immunities to 
be granted by duPont on these two groups. 


[Application for Immunities Denied] 


The application of ICI for the granting 
of immunities on nylon products exclusive 
of yarn is at the present time denied with- 
out prejudice to a renewal when and if ICI 
finds itself in a position to grant reciprocal 
immunities to duPont as to all nylon 
products. 


Settle order on notice. 


TSI ONES Mee leai Nowe / 9 si aaliss 


New York Antitrust (Donnelly) Act 


State Laws—Temporary Injunction—Picketing—A motion for a temporary injunction 
to restrain the picketing of housing developments where plaintiff real estate broker was 
the selling agent was granted enjoining picketing with false and misleading signs. How- 
ever, lawful picketing carried out in an ordinary attempt to organize a group hitherto 


not unionized was not prohibited. 


See Combinations and Conspiracies, Vol. 1, § 2441.34. 


C. A. JoHNson, Justice [In full text]: 
Plaintiff moves for a temporary injunction 
in an action wherein defendants are sought 
to be restrained, among other things, from 
picketing plaintiff’s place of business. Plain- 
tiff is a real estate broker, employing other 
licensed real estate salesmen and brokers, 
engaged principally in the sale of homes 
in developments. Defendants are seeking 
the unionization of employed salesmen and 
brokers. In furtherance of this endeavor 
they have resorted to various conduct of 
which plaintiff complains, particularly the 
picketing on Saturaays and Sundays of de- 
velopments where plaintiff is selling agent. 
This conduct is sought to be enjoined. The 
court is unable to accept plaintiff’s con- 
tention that the organization of a union of 
employed real estate salesmen or brokers 
would entail a violation of General Business 
Law, section 340, or Penal Law, section 580. 
Defendants appear to be engaged in an ordi- 
nary attempt to organize a group hitherto 
not unionized. They may use legal means to 


further that purpose (May’s Furs & Ready- 
to-Wear, Inc. v. Bauer, 282 N. Y. 331). It 
is not claimed that defendants have been 
guilty of any violence or breach of the 
peace. It is claimed that they have made 
use of certain false and misleading state- 
ments in their dealings with the plaintiff 
and other employers, and upon signs used 
by pickets, though the sign to which the 
most justified objection is directed has ap- 
parently been discontinued. The court is 
not convinced that any employer brokers 
have been offered union membership or that 
that there has thus far been any unlawful 
conduct with respect to developers employ- 
ing the plaintiff. Plaintiff may have a 
temporary injunction against picketing with 
false or misleading signs and against the 
making of false and misleading statements 
of the nature described in paragraph (d) of 
the notice of motion; to that extent the 
application is granted; in all other respects 
it is denied. Settle order on notice. 
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[1 67,741] United States v. National Malleable and Steel Castings Co., et al. 


In the United States District Court for the Northern District of Ohio, Eastern 
Division. Civil Action No. 30281. Filed April 2, 1954. 


Case No. 1166 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suit—Practice and Procedure—Request for Advancement of 
Civil Action to Precede Criminal Action.—A request that a civil antitrust action be 
advanced for trial prior to the companion criminal case was denied. The defendants had 
contended that both actions involve complicated issues touching on the use of many 
patents and charges of monopolization in three different geographical areas and that upon 
the trial of the criminal case violations might be found to be limited to only one area and 
that a general verdict of guilty would be res judicata as to guilt in all areas. The Court 
held that there was no probability that the criminal trial would result in an inequitable 
application of the principle of res judicata. Further, under the Rules of Criminal Pro- 
cedure, preference is to be given to criminal proceedings as far as practicable. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8221, 8225.470. 
For the plaintiff: Robert B. Hummel, Cleveland, Ohio. 


For the defendants: James C. Davis, Cleveland, Ohio, for National Malleable and 
Steel Castings Co., American Steel Foundries, Buckeye Steel Castings Co., McConway 
& Torley Corp., and The Association of American Railroads; William D. Denson, Wash- 
ington, D. C., for The Symington-Gould Corp. and Foundries Export Corp.; Kenneth 
F. Burgess, Chicago, Ill., Philip F. Welsh, Washington, D. C., and Ashley M. Van Duzer, 
Cleveland, Ohio, for The Association of American Railroads. 


[Request for Advancement of might be supported by evidence establish- 
Cail Action| ing violations as charged in all of the areas 
referred to in the indictment. It is conceiv- 
Cuartes J. McNamer, District Judge [nm able also that a verdict of not guilty might 
full text]: Defendants have made a request be returned in the criminal case. 
that this civil action be advanced for trial 
prior to the criminal action filed contempo- [Selective Determination Obtainable 
raneously against the corporate defendants by Bench Trial] 
and four individuals not parties to this 
action. In support of the request it is urged 
tions involve complicated is- d 
ie pee eee 5H ae of see patents 4PPrehension by the corporate etensants 
and charges of monopolistic practices in that their rights in the civil action would 
three areas—(1) the United States; (2) be affected unfairly by a general verdict 
the Canadian market: (3) markets out- of guilty in the criminal case. - in the 
side of the North American Hemisphere. opinion of the defendants, the first possi- 
It is suggested that conceivably upon the bility, which is alone stressed by ae 
trial of the criminal case, violations of law S©&™sS the more likely to eventuate in the 
may be found to have been limited to only trial of the criminal case, it lies within their 
one. of these areas-and that a! general ver- power and discretion to obtain ape 
dict of guilty by a jury would be res adjudi- determination of the Betas! fe. oh eae e : 
cata as to the guilt of the defendants in all JUTY trial. Of course it is not hae os hee 
areas even though the proof would support f for the Government to ee c a 
a finding only as to violations in less than defendants waive a jury tria ef a meee 
all of the mentioned areas. It is to avoid do I think that this ae shou ae 
this supposititious result that these defend- the order in which the ae aera si 
ants seek a prior trial of the civil case assigned for trial by specu ee OU e 
where a selective and discriminating deter- possible results of a criminal trial or the 
mination of the issues can be made by a advantages that might accrue to either of 
court of equity. However, I suppose it is the contesting parties. If it were probable 
also conceivable that a jury verdict of guilty thata trial of the criminal case would result 
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In the event of either of the last two 
possibilities there would exist no basis for 
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in the inequitable application of the prin- 
ciple of res adjudicata in the civil case, 
defendants’ argument would have greater 
force. But no such probability is suggested, 
and the assignment of cases on the basis 
of one of several conceivable results is 
hardly the exercise of a sound discretion. 


[Punishment an Effective Deterrent] 


Defendants also argue that the trial of 
the criminal case first would not achieve 
the stated purpose of the litigation as 
expressed by Assistant Attorney General 
Barnes in his public statement. Defendants 
emphasize that portion of the Assistant 
Attorney General’s statement in which he 
said that it is in the public interest “to 
correct the unlawful practices .. .,” etc. 
Stressing this portion of the statement of 
the Assistant Attorney General does not 
minimize the importance of his declaration 
that “it is in the public interest . .. to 
deter .. . unlawful activities ....” (Emph. 
sup.) Punishment has always been con- 
sidered among the most effective of de- 
terrents. 
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[Other Antitrust Actions Pending] 


In addition to this case there are now 
pending on the docket of this court four 
civil antitrust actions, all of which were 
instituted in the year 1951. On the criminal 
docket there are three pending antitrust 
cases only one of which was filed prior to 
the criminal action involving these corpo- 
rate defendants. The only criminal case 
which was filed prior to the criminal case 
involving these defendants, together with 
its companion civil case, will probably be 
tried by another judge. Whether any of 
the four pending civil cases will be tried 
before the criminal action against these 
defendants cannot now be determined. To 
assign this civil action for trial in advance 
of the criminal case at this time might 
result in placing it ahead of other civil 
antitrust cases that have been pending for 
a much longer period of time. Among other 
things, Rule 50 of the Rules of Criminal 
Procedure provides: ‘Preference shall be 
given to criminal proceedings as far as 
practicable.” 

Defendants’ request is denied. 


[| 67,742] Hopkinson Theatre, Inc., et al. v. RKO Radio Pictures, Inc., et al. 
Leff Meyers Corp. v. RKO Radio Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 
Actions Nos. 75-300 and 78-123, respectively. Dated April 26, 1954. 


Sherman Antitrust Act and Clayton Antitrust Act 


Suit for Civil Damages—Defenses—Statute of Limitations—Termination Dates in 
Paramount Case.—A private antitrust suit is not for a “penalty” within the meaning of 
the New York three-year statute of limitations, but is one for a “liability created by statute 
other than a penalty or forfeiture”. Therefore, the six-year statute of limitations is appli- 
cable. A finding was made also that the Paramount case was terminated as to the 
defendants RKO on March 28, 1949, when by stockholders’ action, the decree became 


operative as to RKO. 


See Private Enforcement and Procedure, Vol. 2, J 9010.100. 

For the plaintiffs: Sperry, Weinberg & Ruskay (Joseph C. Ruskay, of counsel). 

For the defendants: J. Robert Rubin; Dwight, Royall, Harris, Koegel & Caskey; 
Robert W. Perkins; Schwartz & Frohlich; Austin C. Keough; Herbert B. Lazarus; 
J. Miller Walker; O’Brien, Driscoll, & Raftery; Adolph Schimel; Phillips, Nizer, Benja- 
min & Krim (John F. Caskey and E. Compton Timberlake, of counsel). 


[Statute of Limitations Pleaded as Defense] 


Sytvester J. Ryan, District Judge [In 
full text]: This is a private suit brought 
under the Sherman-Clayton Acts to recover 
treble the damage incurred by reason of 
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alleged unlawful acts of the defendants. 
Defendants have pleaded the statute of 
limitations as an affirmative defense. The 
facts upon which I am asked to determine 
the adequacy of this defense have been 
stipulated. 
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[Six-year Statute of Limitations 
to Be Applied| 


I determined in Leonia Amusement Corp. 
v. Loew’s [1953 Trape Cases § 67,592], (117 
Ey supps 747 (1953) that aesuit of this 
nature is not for a “penalty” within the 
purview of Sec. 49(3) NYCPA—the three- 
year statute—but one for a “liability created 
by statute other than a penalty or forfeiture,” ; 
and that therefore Sec. 48(2) NYCPA— 
the six-year statute—was to [be] applied in 
determining whether the claims lapsed with 
time. 


T also found that United States v. Paramount 
[1946-1947 Trape Cases § 57,470, 57,526; 
1948-1949 Trane Cases {[ 62,244, 62,473] (66 
Ee oupp. 6255, 40) F.Supp. 53°) rem’d 334 
OSS Sp Be Supper sol, arma rsoo. Wins. 
974; reh. den. 340 U. S. 857) was pending 
against defendants United Artists, Uni- 
versal and Columbia until April 8, 1950, 
sixty days after the decree of February 8, 
1950 during which time an appeal might 
have been brought. With respect to the 
defendants, Loew’s, Fox and Warner, who 
appealed from that decree, I found that the 
Paramount suit was pending until October 
16, 1950 when the Supreme Court denied 
the petition for rehearing; and as to defend- 
ant, Paramount Pictures, Inc., the suit was 
pending until April 12, 1949 when by stock- 
holders’ action the decree became operative. 
With respect to defendant, RKO, we now 
find that the suit was pending until March 
28, 1949 when by stockholders’ action the 
decree affecting this defendant became 
operative. 


Neither Theatre Enterprises v. Paramount 
(Jan. 1954) [1954 TrapE Cases { 67,640] 
346 U. S. 537, nor Partmar Corp. v. Para- 
mount (Feb. 1954) [1954 TRapE Cases 
{ 67,674] 347 U. S. 89, is authority to the 
contrary. In neither case did the Supreme 
Court fix the terminal dates of the pendency 
of United States v. Paramount. 


[Partmar Case Discussed] 


“Partmar” was concerned with the effect 
of a judgment previously rendered between 
the parties; because of this prior judgment 
counterclaims seeking treble damages under 
the antitrust laws were dismissed. Neither 
the judgment nor the decree in the Para- 
mount suit was received as evidence of the 
alleged illegal conspiracy in the counter- 
claims. A finding as to when that suit has 


Trade Regulation Reports 


Cited 1954 Trade Cases 
Hopkinson Theatre, Inc. v. RKO Radio Pictures, Inc. 


69,389 


ceased to be pending was not necessary to 
decision, and the reference to the date of 
the Paramount decree as March 4, 1949 
was merely for convenience in the identifi- 
cation of that decree; that date being the 
only one appearing on the face of the de- 
cree. The date of entry of a decree or order 
is not for all purposes conclusive as to 
the date upon which it becomes operative. 
(Amended opinion—Leoma v. Loew's [1954 
TravE Cases { 67,649], 117 F. Supp. 763). 


[Theatre Enterprises Case] 


In “Theatre Enterprises’ the question was 
whether the conspiracy charged in Umited 
States uv. Paramount was existing between 
February, 1949 and March, 1950. That con- 
spiracy was enjoined not later than June 
25, 1948 (Theatre Enterprises v. Paramount, 
supra, 543-4), but the injunction there was 
not the final disposition of the suit con- 
templated in Emith Motors v. General Motors 
[1950-1951 Trape Cases {| 62,778], 340 U.S. 
558 (see amended op. Leonia v. Loew’s 
supra). 

The Paramount suit was pending against 
these defendants during the entire operative 
period of the Wartime Tolling Act; I am 
not required to rule on whether Congress 
did or did not intend this Act to apply to 
private actions. 


[Findings as to Relevant Dates] 


From the pleadings and other papers 
filed herein, I find the following relevant 
dates: 


a. the instant suit was commenced on 
April 19, 1952 by plaintiff Leff Meyers and 
on May 13, 1952 by plaintiff Hopkinson; 


b. the Paramount suit was commenced 
on July 20, 1938; 


c. the Paramount suit was pending against 
defendants, Loew’s, Fox and Warner until 


October 16, 1950; 


d. the Paramount suit was pending against 
defendant, Paramount Pictures until April 
12, 1949; 


e. the Paramount suit was pending against 
defendant RKO until March 28, 1949. 

I conclude that the claims of plaintiff 
Hopkinson are not barred by the statute 
of limitations; that plaintiff's Leff Meyers 
claims as against defendants Loew’s, Fox 


{ 67,742 


69,390 


and Warner are not barred; that as against 
defendant Paramount Pictures plaintiff Leff 
Meyers may not recover for alleged wrong- 
ful acts which occurred prior to July 28, 
1935; that as against defendant RKO plain- 
tiff Leff Meyers may not recover for alleged 
wrongful acts which occurred prior to Au- 
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gust 11, 1935; and that as against defend- 
ants Universal, United Artists and Columbia, 
plaintiff Leff Meyers may not recover for 
alleged wrongful acts which occurred prior 
to January 23, 1934. 

Let judgment be submitted in accordance 
herewith. 


[| 67,743] Westinghouse Electric Corp. v. White Plains Buying Service, Inc. 


In the Supreme Court of New York, Westchester County. 131 N. Y. L. J. No. 81, 
p. 15. Dated April 28, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Temporary Injunction.—The application of an electrical 
appliance manufacturer for a temporary injunction to restrain the defendant from selling 
plaintiff's merchandise below the minimum resale price was denied because the facts did 
not justify an injunction in advance of a trial. 


See Fair Trade, Vol. 1, ] 3354.34. 


For the plaintiff: Samuel H. Borenkind, New Work Nene 
For the defendant: Murray M. Segal, New Wome IN WY 


[Temporary Injunction Denied] 


Eacer, Justice [In full text]: This is an 
application for a temporary injunction in an 
action by a manufacturer under General 
Business Law, section 469-b (the Fair 
Trade Law) to restrain defendant from 
selling plaintiff's branded merchandise at 
less than the alleged minimum retail resale 
prices established by plaintiff in- contracts 
with retailers. Each application for a tem- 
porary injunction in this type of action must 
be determined in light of the special facts 
presented by the affidavits and other papers 
submitted on the application. With respect 
to the present application, the court is of the 


opinion that there is not presented here a 
clear-cut case justifying an injunction in ad- 
vance of a trial. The court also believes it 
should follow the recent decisions of 
Landers v. International Solgo, Inc. (Botein, 
J.. N.Y. L. J., May 12, 1953), Westinghouse 
Electric Co. v. Charles Appliances, Inc. 
(Nathan? JN. Yo E> Fe Kept or 1954) 
[1954 Trape Cases J 67,685], Benrus Watch 
Co. v. Braveman:(Nathan, J.. N. Y. L. J., 
Feb. 19, 1954) [1954 Trape Cases J 67,685], 
and Nat Presto Industries, Inc. v. Masters, 
Inc. (Rabin, J., April 2, 1954). The issues 
are not to be determined in advance of a 
trial. The motion is denied. 


[1 67,744] United States v. Kelsey-Hayes Wheel Co., The Budd Co., and Motor 


Wheel Corp. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No. 10655. Filed April 16, 1954. 


Case No. 1091 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Practice and Procedure—Privileged Matters—Attorneys’ 
Work Files—A motion by the defendants in a Government antitrust suit to require the 
production of statements of witnesses, reports of investigations and other communications 
prepared by the Federal Bureau of Investigation under the direction of Government at- 
torneys was denied because the sought materials are now a part of the work files of the 
Government attorneys and hence privileged against disclosures under. the deposition- 
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U.S. v. Kelsey-Hayes Wheel Co. 
discovery provisions of the Federal Rules of Civil Procedure. The functions performed 
by the FBI in gathering these documents were no different from those performed by the 
associate members of any large law firm. This case is not one in which the Government 
is asserting a proprietary or financial claim, when signed statements of witnesses should 
be produced to impeach Government witnesses or to corroborate the defendants’ wit- 
nesses. It is a case brought by the Government in the public interest to enforce laws 
concerned with the public welfare. Under these circumstances, the trust and confidence 
of Government informants must be protected to prevent commercial pressures, either by 
way of reprisal or to influence testimony. However, the Government will be required to 
furnish to the defendants all signed statements of witnesses at least 24 hours in advance 
of their presentation by witnesses. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225.600. 


United States Equity Suits—Practice and Procedure—Privileged Matters—Attorney 
and Client.—The request of the Government for admissions as to some 1,000 documents 
was objected to regarding 29 of these documents on the ground that they were communica- 
tions to and from the defendant’s house patent counsel and therefore were entitled to the 
privilege arising out of the attorney-client relationship. The claim of privilege was not 
recognized in this case because the defendant’s own acts had voluntarily lifted the privi- 
lege. Although privilege may once have attached to the documents, they had voluntarily 
been made available to the Government, and they had been mingled with routine docu- 


ments in company files. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225.600. 
For the plaintiff: John Neville, Franklin C. Knock, and John J. Wilson. 
For the defendants: Montgomery, McCracken, Walker & Rhodes, Philadelphia, Pa., 


Crawford, Sweeney & Dodd, Detroit, Mich. 
Opinion 
[Attorneys’ Work Files Sought By 
Discovery Motion] 


Tueropore Levin, District Judge [In full 
text]: There are two motions before the 
Court in this civil antitrust action. First, 
there is a motion by the defendant, Kelsey- 
Hayes Wheel Company, joined in by the 
other defendants, seeking the production of 
statements of witnesses, reports of investi- 
gations and other communications which 
were prepared by the Federal Bureau of 
Investigation, under the direction of the 
Government attorneys and in anticipation 
of a prosecution for violations of the anti- 
trust laws. These materials are now a part 
of the work files used by the Government 
attorneys in the trial of this lawsuit. 


[Work Files Generally Protected Against 
Discovery] 


Under the doctrine of Hickman v. Taylor, 
329 U. S. 495, such work files of an attorney, 
assembled in preparation for a lawsuit, are 
protected against the deposition-discovery 
provisions of the Federal Rules of Civil 
Procedure. The functions which were here 
performed by the Federal Bureau of In- 
vestigation in gathering these materials 
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were no different than those that might be 
performed by the associate members of any 
large law firm. Just because departmental- 
ization in the preparation of a lawsuit is 
required in the administrative operations 
of the Government, is no reason for deny- 
ing to the Government’s attorneys their 
professional prerogatives. See Allimont v. 
United States, 177 F. 2d 971, 976. These 
Federal Bureau of Investigation materials 
are to be distinguished from the routine 
reports of both claim agents and inspectors, 
civilian or Government which are made in 
the regular course of business operations 
and do not involve the inherent privilege 
of professional privacy with which we are 
here concerned. 

This is not to say that all materials which 
find their way into an attorney’s work files 
are immune from disclosure. Attorneys’ 
files are not to be used as the burial ground 
for competent items of evidence which are 
relevant to the issues. In each case we must 
arrive at an accommodation which will 
make the proper material available on the 
showing of good cause and yet will preserve 
privacy for an attorney’s work files insofar 
as consistent with justice. 

There are, I understand, signed statements 
of witnesses to be found among the docu- 
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ments whose disclosure the Government 
resists. In the conventional case in which 
the Government is asserting a proprietary 
or financial claim, such statements ought to 
be produced since they would be admissible 
either to impeach the Government’s wit- 
nesses or to corroborate movant’s witnesses. 
They are usually proximate in time to the 
events described, and they have an inde- 
pendent and objective quality which dis- 
tinguishes them from memoranda and notes 
of what a witness said, which the Govern- 
ment attorneys or their assistants have 
made in the course of an interview. The 
latter material is subject to the usual in- 
firmities of secondhand testimony and con- 
ceivably might require the Government 
attorneys and their assistants to testify as 
witnesses, a result not conducive to the 
orderly and dignified conduct of a lawsuit. 
The movant has a far more difficult burden 
in showing good cause for such material. 


[Possibility of Reprisal on Informants] 


But the determination of what ought to 
be produced, made in an ordinary civil case, 
must be re-evaluated in an antitrust pro- 
ceeding such as this. This is an action 
brought by the Government in the public 
interest to assist in the enforcement of laws 
of concern to the public welfare. Under 
such circumstances the public interest de- 
mands that the trust and confidence of those 
who have supplied information to Govern- 
ment investigators be protected. Whether 
one speaks favorably or unfavorably of de- 
fendants, the assumption underlying an 
informant’s communication is that he speaks 
to Government investigators in confidence. 
United States v. Kohler Co., [1948-1949 Trave 
CASES J 62,461] 9 F. R. D, 289; United States 
v. Deere & Co. [1950-1951 TrapE CAasEs 
162,572 [9290" BR Dee 50308 Tie require the 
Government to produce all the signed state- 
ments it has obtained would reveal the 
identities of those who have assisted the 
Government’s investigations, These inform- 
ants, most of whom may have commercial 
relations with defendants, might then be 
vulnerable to commercial pressures, either 
by way of reprisal or to influence their 
testimony. Even if they will be called as wit- 
nesses and their identities ultimately re- 
vealed, the Government should not at this 
early date be required to commit itself or 
to disclose the names of its witnesses. 


1 67,744 


Court Decisions 
U.S. v. Kelsey-Hayes Wheel Co. 


Number 293—62 
5-21-54 


If at the time of trial, the Government 
does seek to present any of such informants 
as witnesses, it will at such time voluntarily 
have lifted the cloak of confidence. Then, 
I shall require the Government to furnish 
to defendants, at least twenty-four hours in 
advance of the witness’ presentation, all 
signed statements of such witness. Further- 
more, the usual consideration will be given 
to litigants who show that they have been 
surprised by the presentation or testimony 
of any witness and who require time to 
prepare counter testimony. 


[Defendants Fail To Sustain Burden] 


In effect, the defendants have failed to 
sustain the burden of showing that the 
present production of these documents will 
make a net contribution to the fair and 
expeditious trial of this lawsuit. Since 
defendants know better than anyone else 
those with whom they had business deal- 
ings in the relevant period and since the 
defendants are all corporations of substan- 
tial worth, they are as capable of interview- 
ing such witnesses as were the Government 
representatives. They are well able to ob- 
tain on their own account such evidence 
as they now request without doing violence 
to the persuasive considerations which weigh 
against compelling the Government attor- 
neys to give defendants access to their files. 
This motion is, therefore, denied. 


[Government's Request for Admissions] 


Next, plaintiff has requested the defend- 
ant, The Budd Company, to admit, pursuant 
to Rule 36, Federal Rules of Civil Procedure, 
the genuineness of some thousand docu- 
ments. Budd has objected to this request 
as regards twenty-nine of these documents, 
citing that they are communications to and 
from its house patent counsel and are, 
therefore, entitled to the privilege arising 
out of the attorney-client relationship. I 
do not think this claim of privilege ought 
to be recognized. 


[Privilege Claimed for Certain Documents] 


Some time before the present suit against 
Budd and the other defendants was com- 
menced, representatives of the antitrust di- 
vision of the Department of Justice called 
upon the appropriate officials of Budd and 
requested permission to examine the com- 
pany files. Budd was informed that the 
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request was being made in connection with 
an investigation of alleged violations of the 
antitrust laws in the production and dis- 
tribution of wheels and rims for motor 
vehicles. After a short delay, apparently 
while the matter was discussed with other 
officials of the corporation, the plaintiff was 
given access to Budd’s files both in Detroit 
and in Philadelphia, where its general offices 
are situated. In the course of this in- 
vestigation of Budd’s voluminous files, the 
plaintiff lifted some thousand documents, 
photostatic copies of which were prepared 
either by plaintiff or by Budd, for plaintiff's 
use. The twenty-nine documents claimed to be 
privileged were among those thousand. 


The privilege against disclosure granted 
to certain communications between attorney 
and client is grounded upon the desire to 
promote freedom of consultation of legal 
advisers by clients. It does not extend to 
every communication between lawyer and 
client but only to those as to which there is 
an intention of confidentiality. 


“The reason for prohibiting disclosure 
; ceases when the client does not 
appear to have been desirous of secrecy. 
‘The moment confidence ceases, said 
Lord Eldon, ‘privilege ceases.’ This much 
is universally conceded.” Wigmore (3d 
Ed.) Sec: 2311, p. 600. 


[Instances When Privilege Inapplicable] 


And even though the privilege may once 
have attached, that does not mean that the 
subject matter of the communication is 
forever immune from being used as evidence. 
The cloak of confidence may be lifted by 
subsequent events, with or without the con- 
currence of the party claiming the privilege. 
If the client waives the privilege at a first 
trial, he may not claim it at a subsequent 
trial, because after the first publication the 
communication is no longer confidential and 
there is no reason for recognizing the privi- 
lege. See 79 A. L. R., 173, 176-179 (annota- 
tion discussing “minority” and “majority” 
cases). Similarly, the privilege does not 
apply where a third person overhears the 
conversation without the knowledge of the 
client or surreptitiously obtains possession 
of a document in original or copy, Wigmore 
(3d Ed.) Sec. 2326, p. 630, because there is 
no longer any confidence to preserve. See 
also O’Toole v. Ohio German Fire Insurance 
Company, 159 Michigan 187, 193 (discussion 
of analogous privilege of husband and wife). 
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[Privilege Lifted by Claimant's Own Acts] 


Thus, even if the privilege once attached 
to these twenty-nine documents, it was 
lifted. when Budd voluntarily made them 
available to the Government. Plaintiff now 
knows the contents of the documents and 
has photostatic copies of each of them. As 
a result of the claimant’s own acts, the 
context in which the rule is intended to 
serve, the protection of confidential com- 
munications, is no longer present. Since 
the privilege exists in derogation of the 
overriding interest in full disclosure of all 
competent evidence, where the policy under- 
lying the rule can no longer be served, it 
would amount to no more than mechanical 
obedience to a formula to continue to recog- 
nize it. 


Even if I were to hold that Budd is privi- 
leged to refuse to make the requested ad- 
missions of genuineness, plaintiff would 
still be able at the time of the trial to offer 
the copies in its possession and to attempt 
to prove their genuineness. I find no diffi- 
culty in making a choice where the alterna- 
tives that confront me are to support a 
privilege that no longer serves a purpose 
or to give effect to Rule 36 so as to avoid 
laborious and time-consuming efforts at 
the time of the trial. 


[Degree of Care Required to 
Continue Privilege] 


Nor is this result affected by Budd’s 
assertion that the privileged documents 
were inadvertently handed over to the Gov- 
ernment’s representatives; that the mass of 
documents in its files were so voluminous 
that it did not know nor did it have time 
to discover that privileged ones were among 
them. It is difficult to be persuaded that 
these documents were intended to remain 
confidential in the light of the fact that they 
were indiscriminately mingled with the other 
routine documents of the corporation and 
that no special effort to preserve them in 
segregated files with special protections was 
made. One measure of their continuing 
confidentiality is the degree of care exhibited 
in their keeping, and the risk of insufficient 
precautions must rest with the party claiming 
the privilege. Wigmore (3d Ed.) Sec. 2325, 
p. 629. 


Brief mention ought to be made of the 
additional objection raised by Budd based 
upon the privilege arising under the work- 
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product rule, claimed for four of the docu- 
ments. These documents appear to be 
memoranda of law or reports of conferences. 
Even if prepared in anticipation of litigation, 
the documents must presently be part of the 
work files of an attorney before they are 
entitled to the protection of the work-prod- 
uct rule. These particular documents were 
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that they resided in the patent counsel’s 
work files when pulled by the Government’s 
representatives. They do not, therefore, 
qualify for the special protection afforded 
by that rule. In any event, the cloak of 
privacy having been voluntarily lifted by 
Budd, there is no longer any reason to 
invoke the rule. 


An order consistent with the views here 
expressed may be presented for signature. 


apparently circulated among the interested 
officials of Budd and it does not appear 


[1 67,745] United States v. Aluminum Co. of America, et al., and Aluminum Import 
Corp., Intervenor. 


In the United States District Court for the Southern District of New York. Equity 
No. 85-73. Filed April 23, 1954. 


Case No. 423 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Contract To Purchase Aluminum—Sale of Aluminum to Independ- 
ent Users.—The Government’s petition for relief against a contract entered into by an 
American aluminum producer and a Canadian aluminum producer, under the terms of 
which the Canadian company would furnish the American company 600,000 tons of alumi- 
num over a six-year period, was dismissed, although the Court required the Canadian 
company to agree to furnish independent American aluminum users not having smelting 
facilities with not less than 110,000 tons of the metal for each year from 1954 through 
1959. This requirement was ordered to be given precedence over the contractual obliga- 
tions between the American producer and the Canadian producer. The decree further 
required the American producer to furnish a specific independent American company with 
a certain amount of aluminum during the years 1954 through 1958 to enable it to become 
a new competitor in aluminum fabrication. 


See Department of Justice Enforcement and Procedure, Vol. 2, 7 8301.50, 8421. 


Consent Decree—Aluminum Contract—Permission of Attorney General.—Under the 
terms of a consent decree, an American aluminum producer was prohibited from entering 
into any new contract with a Canadian aluminum producer without the consent of the 
Attorney General so that the Attorney General might have an opportunity to study the 
proposed contract to determine whether to apply for a court order modifying or cancelling 
the prior basic agreement. 


See Department of Justice Enforcement and Procedure, Vol. 2, | 8401. 


For the plaintiff: Herbert Brownell, Jr., Attorney General, Stanley N. Barnes, Assist- 
ant Attorney General, and Leonard J. Emmerglick. 


For the defendants: Leon E. Hickman, William K. Unverzagt, Harry Flynn, and 
L. Homer Surbeck (for Aluminum Co. of America); Milbank, Tweed, Hope & Hadley, 
by Edgar P. Baker (for Aluminum Import Corp.). 


For prior decisions in this case, see 1952-1953 Trade Cases 67,542, 1950-1951 Trade 
Cases { 62,646, 1948-1949 Trade Cases { 62,256, 1946-1947 Trade Cases 57,572, 57,642, 
1944-1945 Trade Cases J] 57,342, 1940-1943 Trade Cases § 56,200. 


Order of the Final Judgment entered herein on 


Joun C. KNox, Chief District Judge [Jn 
full text]: The plaintiff, United States of 
America, having filed a Petition on July 20, 
1953, under the provisions of section VIII 
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July 6, 1950; defendant Aluminum Company 
of America (hereinafter called Alcoa) and 
the other defendants upon whom the said 
Petition was served having filed their An- 
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swers denying the substantive allegations of 
said Petition; Aluminum Import Corpora- 
tion (hereinafter called Import) having in- 
tervened as a defendant in this proceeding 
pursuant to Order entered herein on Sep- 
tember 4, 1953, and having filed its Answer 
denying certain of the substantive allega- 
tions of said Petition; Aluminum Limited, a 
corporation of Canada (hereinafter called 
Limited), of which Import is a subsidiery, 
having submitted to the jurisdiction of this 
Court in the manner and form attached 
hereto; and Alcoa, Import and Limited, by 
their attorneys, having severally consented 
to the entry of this Order without trial or 
adjudication of any issues of fact or law 
and without admission by any of them in 
respect to any such issue; 


Now, therefore, before any testimony has 
been taken, and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of the parties, it is hereby Ordered, 
adjudged and decreed as follows: 


1. 
[Jurisdiction] 


This Order is made at the foot of the 
judgment herein dated July 6, 1950 and in 
the exercise of the jurisdiction reserved by 
section VIII of said judgment of July 6, 
1950. 


(als 
[Furnishing of Primary Aluminum| 


1. Import shall, in each of the years 1954 
through 1959, make available to non-inte- 
grated users (i. e., aluminum users in the 
United States who do not now own or con- 
trol, or who do not have under construction 
or in existence at the time of any future 
order or contract, facilities for the smelting 
of primary aluminum pig or ingot) not less 
than 110,000 short tons of primary alumi- 
num pig or ingot. 


2. In fulfillment of its obligation under 
paragraph 1 of this Article II, Import shall, 
in respect of each calendar quarter in each 
year prior to 1960 in which Import shall not 
have contracted to deliver at least 110,000 
tons to non-integrated users, offer to deliver 
to non-integrated users such amount of 
primary aluminum pig or ingot as would, on 
the basis of approximately equal offerings 
in such calendar quarter and each succeed- 
ing calendar quarter, if any, result in the 
offering to non-integrated users of not less 
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than the difference between 110,000 tons 
and the aggregate tonnage of primary alu- 
minum pig or ingot (or certificates therefor) 
that Import shall have contracted to deliver 
in such year, provided, however, that the 
tonnage to be offered for delivery to non- 
integrated users in any calendar quarter 
need not be in an amount greater than the 
difference between 27,500 tons and the ton- 
nage that Import shall, at the time of the 
offer, have contracted to deliver in such 
calendar quarter. Each such offer shall be 
made by Import not less than sixty days, 
and unless accepted at an earlier date shall 
remain open for accpetance by non-inte- 
grated users having a satisfactory credit 
standing until thirty days, prior to the be- 
ginning of the calendar quarter. 


3. For the purposes of this Article II, the 
commitments of Import to non-integrated 
users shall be deemed to comprise the ag- 
gregate of (a) the quantity of primary 
aluminum pig or ingot (or certificates there- 
for) to be delivered pursuant to contracts 
entered into by Import and (b) the quantity 
of primary aluminum pig or ingot to be 
delivered under firm orders from non-inte- 
grated users pursuant to the preceding 
paragraph 2 of this Article. 


4. In the event that Import shall in any 
calendar quarter be unable to fulfill all of its 
commitments to all customers in the United 
States for primary aluminum pig or ingot, 
Import shall defer its deliveries under the 
Alcoa-Import 1953 contract by such amount, 
if any, as may be required to enable Import 
to maintain deliveries under its commit- 
ments to non-integrated users either (a) in 
the amount of 27,500 tons if such commit- 
ments shall exceed 27,500 tons, or (b) to 
the full extent of such commitments if they 
shall be for 27,500 tons or less, provided 
that deliveries under the said Alcoa-Import 
1953 contract shall be so deferred only to 
the extent necessary to enable Import to 
deliver 110,000 tons in any particular year 
to non-integrated users. The amount of 
aluminum, the delivery of which is so de- 
ferred, shall be cancelled from the Alcoa- 
Import 1953 contract or shall be delivered 
at some other time, as said contract may 
provide. 


5. The obligations of Import under this 
Article II shall be subject only to force 
majeure. 
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HN 
[Contract May Be Performed] 


1. The contract between Alcoa and Im- 
port, for the purchase by Alcoa and the 
sale by Import of 600,000 tons of aluminum 
during the period 1953-1958, inclusive (which 
contract is evidenced by a letter of Import 
dated May 7, 1953, accepted by Alcoa on 
May 13, 1953, and confirmed by Import on 
May 22, 1953, and is sometimes designated 
herein as the Alcoa-Import 1953 contract), 
may be performed, as the same may be 
amended from time to time, upon condition 
that (a) deliveries under the contract shall 
be subordinated to Import’s obligations as 
required by Article II of this Order, and 
(b) there be full compliance with and ful- 
fillment of all of the provisions of this 
Article III. 


2. Alcoa shall give written notice to the 
plaintiff, acting through the Attorney Gen- 
eral or the Assistant Attorney General in 
charge of the Antitrust Division, of (a) any 
proposed amendment of or supplement to 
the Alcoa-Import 1953 contract which would 
increase the aggregate tonnage to be de- 
livered thereunder, or (b) any proposed 
additional contract between Alcoa and Im- 
port for the purchase by Alcoa of aluminum 
pig or ingot to be delivered in whole or in 
any part prior to the calendar year 1958 if 
(i) deliveries under such additional contract 
are to extend over a period of more than 
twelve calendar months, or (ii) the aggre- 
gate of aluminum pig or ingot to be de- 
livered under such additional contract either 
alone or in conjunction with all other such 
additional contracts theretofore entered into 
between Alcoa and Import exceeds 50,000 
tons in any calendar year. Alcoa shall not, 
without the consent of the plaintiff acting 
through the Attorney General or the said 
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Assistant Attorney General, enter into any 
such proposed amendment or supplement, 
or proposed additional contract, until the 
expiration of fifteen days after the giving of 
such written notice, provided, however, that 
if the plaintiff during such fifteen day period 
should apply to this Court for an order or 
orders with respect thereto Alcoa shall take 
only such action with respect to such pro- 
posed amendment or supplement or pro- 
posed additional contract as shall be consistent 
with any order or orders entered by the 
Court upon such application. 


[Offer To Sell Required] 


3. Forthwith upon the entry of this Order, 
Alcoa shall communicate to Olin Industries, 
Inc. (hereinafter called Olin), and keep 
open for acceptance for a period of ninety 
days, and offer in writing to sell to Olin 
up to 40,000 tons of primary aluminum pig 
or ingot during each of the calendar years 
1954-1957, inclusive, and up to 20,000 tons 
of primary aluminum pig or ingot during 
the calendar year 1958 or the first six 
months thereof, upon Alcoa’s standard terms 
and conditions. The offer shall provide that 
Olin shall have an option to cancel all or 
any part of the undelivered portion of the 
resulting contract at any time upon fifteen 
months’ written notice to Alcoa in the event 
that Olin shall undertake to construct an 
aluminum smelting plant and shall in such 
notice base its cancellation upon that fact. 
The offer shall further provide that the 
resulting contract may contain such other 
lawful terms or conditions not inconsistent 
therewith as Olin may propose and Alcoa 
may accept. 

Ne 

Except as relief is herein granted, the 
Petition of July 20, 1953, on motion of the 
plaintiff, is hereby dismissed. 


[] 67,746] State of South Carolina ex rel. T. C. Callison, Attorney General of South 
Carolina, Appellant v. National Linen Service Corp., operating Charleston Linen Service, 


and F. R. Wohnig, Respondents. 


In the Supreme Court of South Carolina. Case No. 3729. Opinion No. 16861. Filed 
April 15, 1954. Appeal from Sumter County. J. M. Bratrsrorp, Jr, Judge. Affirmed. 


South Carolina Trusts, Monopolies, and Unfair Competition Law 


State Laws—Conspiracy To Restrain Trade—Employee Cannot Conspire With 
Employing Corporation.—A provision of the South Carolina law prohibiting conspiracies 
in restraint of trade between two or more persons could not be construed to apply to 
individual employees of a corporation acting with the employer corporation. To hold 
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otherwise would be deciding that a corporation could conspire with itself. Accordingly, 
the trial court was correct in sustaining a demurrer to a complaint charging that the 
defendants had conspired to force a third party out of business. 


See Combinations and Conspiracies, Vol. 1, § 2425. 
For the appellant: Nash & Wilson, and Frank A. McLeod, all of Sumter, S. C. 
For the respondents: Lee & Moise, Sumter, S. C. 


[Conspiracy Alleged] 


TaytLor, Associate Justice [In full texi]: 
This is an appeal from an action brought 
in the name of the State of South Carolina 
against the National Linen Service Cor- 
poration operating Charleston Linen Sery- 
ice and one F. R. Wohnig in the Common 
Pleas Court of Sumter County. 


[Pertinent Statute | 


The Complaint alleges that the Defend- 
ants entered into a trust or combination, 
contract, scheme or arrangement with the 
object of putting one Sydney Kline out of 
business in violation of Section 66-51 Code 
of Laws for 1952. Demurrer was interposed 
by Respondents and it is admitted for this 
purpose that the Defendant, Wohnig, and 
other named persons were agents of and 
acting for the National Linen Service Cor- 
poration. The Demurrer was sustained by 
Judge Brailsford and the appeal from his 
Order presents the sole question of whether 
or not employees of the corporation acting 
in their individual capacity can conspire 
with each other and their employer cor- 
poration to destroy competition in such a 
manner as to come within the provisions 
of Section 66-51 of the 1952 Code [Sec. 
6620, Code of 1942]; the pertinent portion 
of which appears as follows: 


“All arrangements, contracts, agree- 
ments, trusts, or combinations * * * (c) 
between two and more persons as indi- 
viduals, firms, corporations, syndicates or 
associations that may lessen or affect in 
any manner the full and free competition 
in any tariff, rates, tolls, premium or 
prices in any branch of trade, business, 
or commerce are declared to be against 
public policy, unlawful and void.” 


[Trial Court Sustained Demurrer|] 


The trial Judge held in sustaining the 
Demurrer that the above quoted section of 
the Code did not apply to individual em- 
ployees of corporations acting with such 
employer corporations, and that such em- 
ployee or employees could not be counted 
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to make up the second party to such scheme 
or arrangement and with this finding we 
are in accord. 


The prime rule requires strict construc- 
tion of a statutory provision which would 
work a forfeiture or inflict a penalty. Inde- 
pendence Ins. Co. v. Independent Life & Acc. 
Ins. Co., A Florida Corporation, 218 S. C. 22, 
6lTS. Ba (2d) 39953005) Wie s88io Stat= 
utes, Key 241. And if there be any doubt in 
the construction of the criminal statute, 
such doubt must be resolved in favor of 
the Defendant, State v. Germany, 216 S. C. 
182, 57 S. E. (2d) 165, and penal statutes 
must be strictly construed and one who 
seeks to recover a penalty for failure of 
another to discharge some duty imposed 
by law must bring the case clearly within 
the language and meaning of the statute 
awarding the penalty. State ex rel. Moody 
v. Stem, et al., 213 S. C. 465, 50 S. E. (2d) 175. 


[Corporation Cannot Conspire With Itself] 


A corporation can act as such only through 
its agents and employees. To hold that such 
agents, employees or servants in endeavor- 
ing to promote the corporation’s business 
could be counted would be holding that a 
corporation could conspire with itself and 
open every corporation to charges similar 
to those in this case when the officers, 
agents and servants discussed and formulated 
plans to further the corporate business and 
meet competition by reducing prices or 
other methods. 


The following quote from the Order ap- 
pealed from is quite persuasive: 


“Tf the Legislature had intended this 
result (as contended by Appellant) it is 
difficult to believe that the words ‘firms, 
corporations, syndicates or associations’ 
would have been modified by the words 
‘two or more.’ As a practical matter, the 
construction contended for would limit 
the applicability of the words ‘two or 
more’ to ‘persons as individuals.’ This 
would be to assume that the Legislature 
meant one, when it plainly said ‘two 


a,” 


or more. 
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Appellant cites as authority for its posi- 
tion the case of Ford v. Chicago Milk Ship- 
pers, 27 L. R. A. 298. However, the holdings 
of the Court in that case are not applicable 
to the facts here for the reason that the 
corporation there was formulated for an 
illegal purpose. They also cite the Ten- 
nessee case of Standard Oil Company, et al. 
v. State of Tennesese, 117 Tenn. 618, 100 
Da Wei05,, OFLA Re Ace NageSsesl O PSs ethis 
being the only case cited wherein it is held 
that a corporation can conspire with its 
agents, servants and etc.; however, the stat- 
ute in Tennessee carries a special provision 
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to this effect while no such provision exists 
in the statutes of this State; and the holding 
in Paramount Pictures, Inc. v. United Motion 
Picture Theatre Owners, 93 F. (2d) 714, 
(also cited by Appellant) is in nowise 
antagonistic to what we have said heretofore. 


[Order Affirmed] 

We are of the opinion that the Order 
appealed from should be affirmed and it 
is so ordered. 

StuKEs and Oxner, JJ., and G. BADGER 
Baker, A. A. J., concur. BAKER, C. J., not 
participating. 


[1 67,747] The Sperry and Hutchinson Co., Plaintiff-Respondent v. Walter T. Mar- 


getts, Jr., Treasurer of the State of New Jersey, Aaron K. Neeld, Deputy Director of the 
Division of Taxation in the Department of the Treasury, Armand J. Salmon, Jr., State 
Supervisor of Motor Fuels Tax Bureau in the Division of Taxation in the Department of 
the Treasury, Defendants-Appellants. 


In the Supreme Court of New Jersey. No. A-94 September Term, 1953. 
February 8 and 15, 1954; decided April 5, 1954. 


On certified appeal from the Chancery Division to the Appellate Division of the 
Superior Court. GoLtpMANN, Judge. Affirmed. 


Argued 


New Jersey Gasoline Fair Sales Act 


Sales Below Cost—Gasoline—Trading Stamps.—The giving of trading, or discount, 
stamps in connection with cash sales of gasoline did not violate the provisions of the 
New Jersey law prohibiting sales of gasoline below cost, since the use of such stamps 
constituted a “reward for prompt payment.” The law prohibited only the giving of rebates 
or concessions which would permit any person to obtain motor fuel below the posted 
price or at a net price lower than the posted price applicable at the time of sale. The use 
of the stamps did not constitute an unlawful trade discount, but rather a lawful cask 
discount. 


See Sales Below, Cost, Vol. 2, § 7201. 


For the appellants: Joseph A. Murphy, Assistant Deputy Attorney General, Trenton, 
N. J., and Sanford Freedman, Newark, N. J. (Theodore D. Parsons, Attorney General, 
Trenton, N. J., and Samuel Kaufman, Red Bank, N. J., on the brief). 


For the respondent: Samuel M. Lane, New York, N. Y. (James J. Langan, Jersey 
City, N. J., and William S. Beinecke, New York, N. Y., on the brief.) Emory, Langan 
& Lamb, Attorneys, Jersey City, N. J. 


[Use of Trading Stamps in Gasoline Sales] 

HEHER, Justice [In full text]: We inquire 
here as to whether the use of plaintiff’s long- 
established trading stamp discount system 
by retailers of motor fuel would constitute 
a violation of L. 1938, c. 163, as amended 
bys Lee 19395 c, O2ee andere 1 O52eaomez5e 
N. J. S. A. 56:6-2, directing (a) the posting 
as therein provided of the price per gallon 
of motor fuel sold by such retailers from 
a pump or other dispensing equipment, in- 
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cluding all taxes, State and Federal, levied 
on the “manufacture or sale” of the fuel, 
which “shall remain posted and in effect 
for a period of not less than twenty-four 
hours;” (b) enjoining retail dealers against 
selling motor fuel “at a price which is below 
the net cost of such motor fuel to the retail 
dealer plus all selling expenses,” and for- 
bidding on pain of specific penalties the sale 
of such fuel “at any other price than the 
price, including tax, so posted,” and the 
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implementing provision (c) that no “rebates, 
allowances, concessions or benefits shall be 
given, directly or indirectly, so as to permit 
any person to obtain motor fuels from a 
retail dealer below the posted price or at 
a net price lower than the posted price 
applicable at the time of the sale.” 


Judge Goldmann concluded that the use 
of such cash discount stamps according to 
plaintiff's system would not constitute a 
“rebate,” “allowance,” “concession,” or “bene- 
fit” within the ban of subdivision (e) of the 
cited Section 56:6-Z, and, moreover, that on 
the contrary hypothesis this statutory pro- 
vision must be deemed an arbitrary, dis- 
criminatory and unreasonable interference 
with a private business, and therefore un- 
constitutional. 25 N. J. Super. 568 (Ch. 
Div. 1953). 


The case is here by our certification, on 
plaintiffs motion, of an appeal taken by 
defendants to the Appellate Division of the 
Superior Court. 


[Use of Discount Stamps Not Prolubited] 

Such use of plaintiff’s discount stamps is not 
within the letter of the statutory interdiction; 
nor would it be inimical to the reason and 
spirit of the Act. Of this there can be 
no doubt when the legislative policy and 
purpose are related to the chosen means of 
fulfillment. 


[Not a Conventional Price Fixing Law] 


We are not here concerned with the con- 
ventional price-fixing law. The retailer him- 
self may determine the sale price of the 
fuel, though he is enjoined not to sell below 
cost plus selling expenses; he is required 
to post the price on the pump or other dis- 
pensing equipment, but he is free to change 
the price every twenty-four hours, the stat- 
ute directs only that the posted price shall 
remain in force for not less than that period. 
R. S. 56:6-2(a), (b). Subdivision (e) is a 
measure designed to implement and prevent 
evasion of the prior injunction against sales 
of the particular commodity at a price other 
than the price posted. To this end, it for- 
bids “rebates,” “allowances,” “concessions” 
or “benefits,” either directly or indirectly, 
making for sales “below the posted price or 
at a net price lower than the posted price 
applicable at the time of the sale.” But 
these are terms that in their natural sense 
and significance do not import the cash 
discount that long has been familiar practice 
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in general merchandising as representative 
of the value of the immediate use of the 
price of the commodity compared to the 
deferred payment. The words take color 
from one another and from the context. 


[Trading Stamps a Method of 
Discounting Bills] 


Plaintiff’s “cooperative discount system” 
is in aid of what has come to be the normal 
cash discount and the only practical means 
to that end where there are intermittent 
purchases in small lots. Sperry & Hutchin- 
son Co. v. McBride, 307 Mass. 408, 30 N. E. 
2AM 269F 1319 AS I Re 1254 (Sup. Jud) Ce 
1940). Not long after the inception of the 
device, it was judicially assessed as “merely 
one way of discounting bills in considera- 
tion for immediate payment in cash, which 
is a common practice of merchants, and is 
doubtless a popular method, and advanta- 
geous to all concerned, and it is not obnoxious 
to public policy.” Ex parte Hutchinson, 137 
Fed. 949 (C. C. D. 1904). Although the 
business is now country-wide, there has 
been no change in mode or method that 
has materially altered this concept. 


As Judge Goldmann has said, the “S. & H.” 
trading stamps have been in use throughout 
the country for more than fifty years, as a 
means of providing a cash discount com- 
porting with standard in the form of mer- 
chandise when the issued stamps represent 
cash purchases of $120 in the aggregate, 
the equivalent of a discount of 1.66% when 
the stamps are redeemed directly by the 
merchant, and 2.08% when redeemed by 
the plaintiff corporation, seemingly alter- 
native courses at the option of the holder 
of the stamps, although we do not suggest 
that option is of the essence in this regard. 
Thereby, the purchaser is given the benefit 
of the traditional cash discount; and the 
merchant-licensee has the reciprocal ad- 
vantage of trade with the frugal shopper 
who is attracted by the saving. But the 
discount is measured by the economic 
worth to the merchant of the prompt use 
of the money and the corresponding reduc- 
tion in working capital requirements and 
the avoidance of the expense of maintaining 
credit facilities and the inevitable losses 
from bad debts. The cash discount is a term 
of payment merely, not a price adjustment; 
it is a mode of financing, not a reduction 
in the price. The “cooperative” feature per- 
mits the accumulation and redemption of 
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stamps issued by any and all of plaintiff’s 
licensees in New Jersey. R. S. 45:23-1 et seq. 
sanctions the use of trading stamps for such 
a purchase, subject to conditions which are 
not of concern here. 


In a word, the cash discount thus pro- 
vided measures the value of the use of the 
money to the merchant-licensee, and makes 
for economic equality between the mer- 
chant selling for cash and the merchant 
selling on credit. It does not in any real 
sense work an inequality of price within 
the intendment of subdivision (e). Rather, 
it has reference to the terms of sale, making 
for price parity in respect of all retail sales, 
either for cash or on credit. The true cash 
discount of approximately 2%, according to 
common practice, bears no relation to the 
object and policy of the law. It is not a 
trade discount nor a rebate or concession 
not concerned with the value of the sales 
related to the time and terms of payment. 


[Cash Discount a Reward for 
Prompt Payment | 


The opinion evidence adduced is one on 
this proposition. Accounting practice dis- 
tinguishes between “trade discount on sales” 
and “cash discount on sales.” The former 
affords a means of adjusting prices “pur- 
posely established at high amounts” in 
published catalogs “in order that fluctuations 
in prices may be measured from the list or 
catalog prices” thereby “obviating the neces- 
sity of publishing new catalogs,” and also 
“as a device to give certain customers 
preference over others;’’ a cash discount, on 
the other hand, “is a financial inducement 
to the customer to pay bills on or before a 
date specified in the sales invoice,” usually 
1% or 2% if the bill is paid in ten days,” 
and “Consequently, it should be treated as 
a non-operating item, rather than as a de- 
duction from the sales price.” Rosenkampff 
and Wider in Theory of Accounts, 1942 
pp. 478, 488. “A cash discount is a reward 
for prompt payment. It is a trade practice 
long established, and is authoritatively recog- 
nized as being not a reduction from the 
purchase price.” Montgomery, Auditing 
Theory and Practice, pp. 499, 500. 


[Cash Discounts Not Outlawed] 


The obvious purpose of this statutory 
regulation is the prevention, in the public 
interest, of fraudulent and unfair practices 
in the retailing of motor fuel. But there 
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is no suggestion in the enactment itself of 
a design to outlaw the true cash discount 
as a means to this end. Indeed, its omis- 
sion from the category of forbidden acts and 
conduct contained in subdivision (e) makes 
reasonably clear an intention contra. Com- 
pare R. S. 56:4-7(a), where the Legislature 
expressly distinguished between “trade dis- 
counts” and “cash discounts.” Certain it is 
that, quite apart from power, we cannot 
assume from the nature of the expressed 
policy that the Legislature had in view the 
interdiction of this well established and 
commonly known general trade practice of 
a discount for cash, available to all alike. 


The intention of the lawgiver is taken or 
presumed according to what is consonant 
to reason and good discretion. The par- 
ticular words are to be made responsive 
to the reason and spirit of the enactment. 
Wright v. Vogt, 7 N. J. 1 (1951). The pur- 
pose of construction is to bring the opera- 
tion of the statute within the apparent 
intention of the Legislature. Nagy v. Ford 
Motor Co., 6 N. J. 341 (1951). When the 
general intent is found, general words may 
be restrained accordingly, and those of nar- 
rower significance expanded to effectuate 
that intent. Glick v. Trustees of Free Public 
Library, 2 N. J. 579 (1949). The true mean- 
ing of any clause or provision ordinarily 
is that which best comports with the subject 
and general object of the act. Maritime 
Petroleum Corporation v, City of Jersey City, 
1 N. J. 287 (1949). 


In this view, we have no occasion to 
consider the constitutional questions raised 
and argued on the contrary hypothesis. 

Affirmed. 

Concurring Opinion 

OLIPHANT, Justice: I am of the opinion 
that the issuance of trading stamps which 
have a redemption value brings about a 
direct reduction, or at least an indirect one, 
in the price of the article purchased and 
constitutes a “rebate,” “concession” or “bene- 
fit” in clear contravention of the provisions 
of R. S. 56:6-2(e). 

As the constitutional question involved 
I am generally in accord with the opinion 
of Judge Goldmann below. 

I accordingly concur in the result reached 
by the majority, which is to affirm the 
judgment entered in the Superior Court. 

Mr, Justice Burling desires me to state 
that he joins in this concurring opinion. 
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[67,748] United States v. Scott & Williams, Inc. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 54-358. Dated April 30, 1954. 


Case No. 1004 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Allocation of Markets—Sales or Purchases at Discriminatory Prices 
—Circulation of False Reports—Acceptance of Commissions—Agency Relationships.— 
A manufacturer of seamless hosiery machinery consented to the entry of a decree which 
enjoined it from (1) referring orders or inquiries from prospective purchasers to any other 
manufacturer, except when the defendant is unable to supply the machinery, (2) selling 
or purchasing machinery from a British competitor at discriminatory prices, (3) circulating 
knowingly false reports as to the worthiness of, and infringing of patents by, second-hand 
machinery, (4) paying or receiving rebates, penalties, or other payments from a British 
competitor in connection with the sale of machinery to any other person, (5) employing a 
British competitor as an agent, and (6) acting as an agent for a British competitor. How- 
ever, specific sales may be made, royalties may be collected which are due under patent 
licenses, and compensation may be paid for actual technical information furnished. 

See Combinations and Conspiracies, Vol. 1, § 2005.055, 2013; Department of Justice 
Enforcement and Procedure, Vol. 2, § 8421. 


Consent Decree—Allocation of Territories—Importation and Exportation—Limiting 
of Production—-Excluding Competition—Price Fixing—A consent decree was entered 
enjoining a manufacturer of seamless hosiery machinery from entering into, performing, 
or adhering to any agreement with any other manufacturer which has the purpose or effect 
of (1) allocating markets or customers for the manufacture or sale of seamless hosiery 
machinery, (2) limiting or preventing the importation or exportation of such machinery, 
(3) protecting territories for any manufacturer, (4) restraining any manufacturer from 
producing or selling such machinery, or leaving any manufacturer free from competition, 
(5) limiting the production or sale of machinery through quotas or otherwise, (6) exclud- 
ing or restricting any manufacturer from any territory, and (7) fixing prices or terms 
of sale to third persons. The decree permitted, standing alone, licenses or conveyances of 
patent rights, trade-mark rights or technical information to or from the defendant whether 
on an exclusive basis or otherwise. 


See Combinations and Conspiracies, Vol. 1, { 2005.468, 2005.718, 2005.760, 2011.181. 


Consent Decree—Price Discrimination—Maintenance Service—Tying Contracts.—A 
manufacturer of seamless hosiery machinery consented to the entry of a decree enjoining 
it from (1) selling or leasing any seamless hosiery machinery at discriminatory prices to 
destroy competition, (2) discriminating in any manner against any owner or user of seam- 
less hosiery machinery in the furnishing or making available of repair or maintenance services, 
or in the entering into or performance of repair or maintenance contracts, except that the 
defendant is permitted to select the customers with which it elects to do business, (3) 
requiring as a condition of any sale or lease of a machine embodying an invention under 
any patent, or designed for the practice of such invention, owned by the defendant, that 
the vendee or lessee will acquire or utilize any other machinery produced by the defendant. 


See Combinations and Conspiracies, Vol. 1, { 2005.630, 2005.848. 

Consent Decree—Webb-Pomerene Act.—A consent decree did not prohibit the de- 
fendant manufacturer of seamless hosiery machinery from availing itself of the benefits 
of the Webb-Pomerene Act. 

See Department of Justice Enforcement and Procedure, Vol. 2, {] 8321.43. 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Richard B. O’Don- 
nell, W. D. Kilgore, Jr., Max Freeman, John D. Swartz, and John V. Leddy. 

For the defendant: Sullivan & Cromwell, by Inzer B. Wyatt. 

For prior opinions of the U. S. District Court, District of New York, see 1950-1951 
Trade Cases { 62,559, 62,625. 


Trade Regulation Reports | 67,748 


69,402 


Final Judgment 


RicHArD WEINFELD, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on Decem- 
ber 28, 1949; defendant Ralph E. Thompson 
having died and the complaint against him 
having been dismissed by a separate order 
of this Court; defendant Scott & Williams, 
Incorporated, having appeared and filed its 
answer to stich complaint, denying the sub- 
stantive allegations thereof; and plaintiff and 
defendant Scott & Williams, Incorporated, by 
their attorneys herein, having severally con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issue of 
fact or law herein, and without admission by 
any party in respect of any such issue; 


Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon the consent of the parties 
hereto, it is hereby Ordered, Adjudged and 
Decreed as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto. 
The complaint states a cause of action against 
defendant Scott & Williams, Incorporated, 
under Sections 1 and 2 of the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,’ as amended. 


II 
[Definitions | 
As used in this Final Judgment: 


(A) “defendant” means the defendant 
Scott & Williams, Incorporated, a corpora- 
tion organized and existing under the laws 
of the Commonwealth of Massachusetts; 

(B) “Blackburn” means George Black- 
burn, Ltd., a corporation organized and 
existing under the laws of the United King- 
dom; 

(C) “Bentley” means Bentley Engineer- 
ing Company, Ltd., a corporation organized 
and existing under the laws of the United 
Kingdom; 

(D) “seamless hosiery” means men’s, wo- 
men’s and children’s hosiery, the character- 
istic feature of which is that it is knitted 
in tubular form, requiring no seam; 
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, 


(E) “seamless hosiery machinery” means 
machinery for knitting seamless hosiery, 
including parts, attachments and improve- 
ments therefor; 

(F) “patents” means each and all patents 
related to seamless hosiery machinery, and 
all applications therefor, including all reis- 
sues, divisions, continuations, or extensions 
thereof, and patents issued upon such ap- 
plications; 

(G) “person” means an individual, part- 
nership, firm, association or corporation, or 
any other business or legal entity; 

(H) “manufacturer” means any foreign 
manufacturer of seamless hosiery machinery 
and includes subsidiaries, agents, sales rep- 
resentatives and distributors of such manu- 
facturer. 


III 
[Applicability] 


The provisions of this Final Judgment 
shall apply to the defendant and its sub- 
sidiaries, successors, assigns, officers, direc- 
tors, servants, employees, agents and attorneys, 
and to those persons in active concert or 
participation with the defendant who receive 
actual notice of this Final Judgment by 
personal service or otherwise. 

For the purpose of this Final Judgment: 

(A) The defendant and a subsidiary there- 
of shall be considered to be one person 
(and a subsidiary shall be deemed to be 
only a corporation more than 50% of whose 
outstanding voting stock is owned by the 
defendant); 


(B) (1) The defendant and any person 
who at any time is a bona fide agent of the 
defendant, when becoming or acting as such 
an agent, shall be considered to be one 
person and (2) any person for whom the 
defendant is at any time a bona fide agent 
and the defendant, when becoming or acting 
as such an agent, shall be considered to be 
one person. 


IV 
[Agreements Terminated | 


(A) Subject to the last sentence of this 
subsection (A), each of the following agree- 
ments which has not heretofore expired or 
been terminated or cancelled, including all 
amendments, renewals and extensions thereof 
and all agreements or understanding amend- 
atory or supplemental thereto, is hereby 
terminated and cancelled, and defendant is 
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enjoined and restrained from the further 
performance or enforcement of the provi- 
sions of any of said agreements or under- 
standings: 

(1) Between defendant and Blackburn, 
dated February 27, 1914; 


(2) Between defendant and Blackburn, 
dated February 6, 1926; 


(3) Between defendant and Blackburn, 
dated April 26, 1928; 

(4) Between defendant and Blackburn, 
dated June 3, 1930; 

(5) Between defendant and Bentley, dated 
August 26, 1935; 

(6) Between defendant and Blackburn, 
dated May 9, 1944; 

(7) Between defendant, Bentley 
Blackburn, dated June 30, 1947. 


Nothing in this Final Judgment shall be 
deemed to affect the validity and continuing 
effectiveness of the rights granted the de- 
fendant and Bentley in paragraph numbered 
9 of the agreement between the defendant 
and Bentley, dated August 26, 1935, which 
agreement is referred to in clause (5) above. 


and 


(B) Defendant is hereby enjoined and 
restrained from entering into, adhering to, 
maintaining or furthering directly or indi- 
rectly or claiming any rights under any 
contract, agreement, understanding, plan or 
program which has as its purpose or effect 
the continuing or renewing of any of the 
provisions of the contracts terminated or 
cancelled by subsection (A) of this Section 
IV which is in conflict with any provision 
of this Final Judgment hereinafter set forth. 


Vv 
[Practices Prohibited] 


Defendant is enjoined and restrained from: 

(A) Referring any order or inquiry from 
a prospective purchaser of seamless hosiery 
machinery to any manufacturer; this, how- 
ever, shall not be deemed to prevent de- 
fendant, if currently it is not producing 
and does not have in stock, or is currently 
unable in the normal course of business to 
supply, such seamless hosiery machinery, 
from informing such prospective purchaser 
of any person who might be able to supply it; 

(B) Selling or offering for sale to, or 
purchasing or offering to purchase from, 
Bentley and Blackburn seamless hosiery 
machinery at discriminatory prices; 
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(C) Circulating knowingly false reports 
that second-hand seamless hosiery machinery 
is worthless or infringes patents; 


(D) Offering or paying to, or receiving 
or accepting from, Bentley and Blackburn 
any commission, rebates, penalty or other 
payment in connection with the sale or dis- 
tribution of seamless hosiery machinery 
to any other person; 


(E) Appointing, designating or employing, 
or continuing the appointment, designa- 
tion or employment of, Bentley and Black- 
burn as an agent, sales representative or 
distributor for defendant, or in any way 
selling or distributing seamless hosiery 
machinery through Bentley and Blackburn; 


(F) Acting for or representing as agent, 
sales representative or distributor for Bent- 
ley and Blackburn; 


Provided, however, that the provisions 
of this Section V shall not be deemed to 
prohibit arrangements and compensation for 
specific sales of, or specific service as to, 
seamless hosiery machinery, or to prohibit 
the collection or payment of royalties due 
under patent licenses, or compensation for 
actual technical information furnished or 
to be furnished 


VI 


(A) Defendant is enjoined and restrained 
from entering into, performing, adhering to, 
maintaining or furthering directly or indi- 
rectly or claiming any rights under, any 
contract, agreement, understanding, plan 
or program with any manufacturer which 
has the purpose or effect of: 


(1) Allocating or dividing territories, 
fields, markets or customers for the pro- 
duction, sale or distribution of seamless 
hosiery machinery; 

(2) Limiting, restraining or preventing 
importation into, or exportation from, the 
United States of seamless hosiery ma- 
chinery; 

(3) Reserving or protecting for any 
manufacturer any market or territory for 
the production, sale or distribution of 
seamless hosiery machinery; 


(4) Restraining any manufacturer from 
producing, selling or distributing seamless 
hosiery machinery, or leaving any manu- 
facturer free from competition, in or for 
any territory, field or market in the pro- 
duction, sale or distribution of seamless 
hosiery machinery; 
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(5) Restraining or limiting the produc- 
tion, sale or distribution of seamless hosiery 
machinery, through quotas or otherwise; 


(6) Excluding any manufacturer from 
any territory, field or market for seamless 
hosiery machinery, or interfering with 
or restricting any manufacturer in com- 
peting in any territory, field or market 
for seamless hosiery machinery; 

(7) Fixing, maintaining, or adhering to 
prices, discounts or other terms and con- 
ditions of sale for seamless hosiery ma- 
chinery to third persons. 


(B) Nothing in the foregoing provisions 
of this Section VI shall be construed to 
prohibit, standing alone, licenses or convey- 
ances of patent rights, trade-mark rights 
or technical information to or from the de- 
fendant whether on an exclusive basis or 
otherwise, or to prohibit defendant from 
seeking changes in tariff laws or rates or 
governmental restrictions on imports. 


VII 
[Government Suits Not Barred] 


The provisions of this Final Judgment 
shall not, in any manner, operate as a bar 
or estoppel against any suit or proceeding 
which the United States may institute at 
any time after the date of the entry of this 
Final Judgment based in whole or in part 
upon any acquisition by the defendant of 
any of the capital stock, physical assets, 
business or good will of any person engaged 
in the manufacture, sale or distribution of 
seamless hosiery machinery and regardless 
of whether any such acquisition occurred 
prior to or after the date of the entry of 
this Final Judgment. In any such suit or 
proceeding instituted by the United States, 
the United States shall not, by virtue of any 
of the provisions of this Final Judgment, be 
required to show or establish any change 
in material circumstances occurring subse- 
quent to the date of the entry of this Final 
Judgment, nor in any manner, be barred or 
estopped, by virtue of any of the provisions 
of this Final Judgment, from introducing 
any testimony or evidence relating to any 
acquisition by the defendant, either prior 
to or after the date of the entry of this 
Final Judgment, of any of the capital stock, 
physical assets, business or good will of 
any person engaged in the manufacture, 
sale or distribution of seamless hosiery 
machinery. 
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VIII 


[Discrimination and Tying 
Contracts Prohibited | 


Defendant is enjoined and restrained from: 


(A) Selling or leasing, attempting to sell 
or lease, any seamless hosiery machinery at 
discriminatory prices for the purpose of 
destroying competition with the defendant 
or eliminating any competitor of the de- 
fendant; 

(B) Discriminating or threatening to dis- 
criminate, in any manner, against any owner 
or user of seamless hosiery machinery 
produced by defendant, in the availability 
or furnishing of repair or maintenance serv- 
ices, or in the entering into or performance 
of repair or maintenance contracts; pro- 
vided, however, that nothing in this Section 
VIII shall be deemed to prohibit the de- 
fendant from selecting, without more, the 
customers with which it elects to do business ; 

(C) Requiring as a condition of any sale 
or lease of any seamless hosiery machine 
embodying an invention under any patent, 
or design for the practice of such invention, 
owned by defendant, or under which it 
holds rights, that the vendee or lessee shall 
acquire or utilize any other seamless hosiery 
machinery, part or attachment, patented 
or unpatented, produced by the defendant. 


IX 
[Webb-Pomerene Act] 


Nothing in this Final Judgment shall 
prohibit defendant from availing itself of 
the benefits of the Act of Congress of April 
10, 1918, commonly known as the Webb- 
Pomerene Act, as heretofore or hereafter 
amended. 


x 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division and on 
reasonable notice to defendant made to the 
principal office of defendant, be permitted, 
subject to any legally recognized privilege 
when determined by this Court, (1) access, 
during the office hours of defendant, to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
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ments in the possession of or under the 
control of defendant, relating to any matters 
contained in this Final Judgment and (2) 
subject to the reasonable convenience of 
defendant and without restraint or inter- 
ference from defendant, to interview offi- 
cers or employees of defendant, who may 
have counsel present, regarding any such 
matters. Upon written request of the At- 
torney General, or the Assistant Attorney 
General in charge of the Anti-trust Division, 
defendant shall submit such reports in 
writing with respect to the matters con- 
tained in this Final Judgment as may from 
time to time be reasonably necessary to the 
enforcement of this Final Judgment. In- 
formation obtained by the means permitted 
in this Section X shall not be divulged by 
any representative of the Department of 
Justice to any person other than a duly 


Cited 1954 Trade Cases 
U.S. uv, Natl. Automotive Parts Assn. 


69,405 


authorized representative of the Department 
of Justice except in the course of legal 
proceedings for the purpose of securing 
compliance with this Final Judgment in 
which the United States is a party or as 
otherwise required by law. 


XI 
[Retention of Jurisdiction] 


Jurisdiction of this cause is retained by 
this Court for the purpose of enabling either 
of the parties to this Final Judgment to 
apply to this Court at any time for such 
further orders and directions as may be 
necessary or appropriate for the construc- 
tion or carrying out of this Final Judgment, 
for the amendment or modification of any 
of the provisions thereof, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 


[| 67,749] United States v. National Automotive Parts Association, et al. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No. 9559. Dated May 6, 1954. 


Case No. 1056 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Permissive Provisions—Exclusive Dealing— 
Trade Associations.—Distributors of automotive parts and their trade association were 
enjoined, jointly and severally, from: (A) entering into or claiming any rights under any 
agreement with each other or any other person to purchase automotive parts exclusively from any 
manufacturer thereof, or refraining from purchasing automotive parts from any dealer 
thereof, but not from jointly selecting lines of automotive parts designated as such by 
members of the association, nor from agreeing with the manufacturer of any such line to 
purchase that line; and (B) persuading any manufacturer of automotive parts to sell such 
parts exclusively to any of the defendant distributors or to refrain from selling them to 
any other person, but not from agreeing with a manufacturer of a line of automotive parts, 
designated as such by the association and sold under a specific trade name or trade-mark 
developed by the association, that such line will not be sold to any other person under 
such specified trade name or trade-mark. 

See Combinations and Conspiracies, Vol. 1, J 2005.690, 2017.121; Department of Justice 
Enforcement and Procedure, Vol. 2, J 8421. 

Consent Decree—Practices Enjoined—Agreements To Allocate Markets—Trade Asso- 
ciations.—The allocation or division of territories, markets, or customers for the sale of 
automotive parts by distributors of such parts and their trade association, jointly and 
severally, was enjoined by a consent decree. 

See Combinations and Conspiracies, Vol. 1, J 2005.468. 

Consent Decree—Practices Enjoined—Permissive Provisions—Price Fixing—Trade 


Associations.—Distributors of automotive parts and their trade association were jointly 
and severally enjoined from fixing or maintaining prices or other terms or conditions of 
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sale of automotive parts sold to third persons, but were not deprived of any of their rights 
under the Miller-Tydings Act or the McGuire Act. 


See Combinations and Conspiracies, Vol. 1, { 2011.181; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8321.39. 


Consent Decree—Practices Enjoined—Uniform Selection of Jobbers Trade Associa- 
tions.—Automotive parts distributors and their trade association were enjoined, jointly 
and severally, from engaging with any one to adhere to any uniform policy in selecting 
jobbers or determining the number or location of jobbers or entering into arrangements 


with jobbers. 


See Combinations and Conspiracies, Vol. 1, J 2015.155. 


Consent Decree—Applicability of Provisions—A consent decree provided that the 
provisions of the decree applicable to a defendant shall apply to such defendant, its 
members, officers, directors, agents, employees, subsidiaries, successors and assigns, and to 
all other persons acting, or claiming to act, under, through, or for such defendant. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8241.15. 
For the plaintiff: Stanley N. Barnes, Assistant Attorney General; William D. Kilgore, 


Jr.; John W. Neville; Charles F. B. McAleer. 


defendants: 
Indianapolis, 


For the 


W. Boyd), 


Barnes, 
Indiana; 


Hickam, 
Bodman Longley, Bogle, Armstrong & Dahling 


Pantzer & Boyd (Hubert Hickam, Alan 


(Frederick C. Nash), Detroit, Michigan; Harold T. Halfpenny, Chicago, Illinois. 
For a prior opinion of the U. S. District Court, Eastern District of Michigan, see 


1950-1951 Trade Cases { 62,803. 
Final Judgment 


ArtHur A. Koscinsx1, District Judge [Jn 
full text]: Plaintiff, the United States of 
America, having filed its complaint herein 
on June 30, 1950, and the defendants herein 
having filed their answer thereto on March 
20, 1951; and plaintiff and said defendants 
by their attorneys having severally con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issue 
of fact or law herein and without admission 
by any of the parties hereto in respect to 
any such issue; and the Court having con- 
sidered the matter and being duly advised. 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of the parties hereto, it is hereby. 

Ordered, Adjudged and Decreed as follows: 


it 
[ Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and the parties hereto. The 
complaint states a cause of action against 
the defendants under Section 1 of the Act 
of Congress of July 2, 1890 entitled “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies”, com- 
monly known as the Sherman Act, as 
amended. 
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II 
[ Definitions] 
As used in this Final Judgment: 


(A) “Person” shall mean an individual, 
partnership, trust, corporation or any other 
form of legal or business entity; 


(B) “NAPA” shall mean the defendant, 
National Automotive Parts Association; 


(C) “Defendant distributors” shall mean 
each and all of the following defendants: 


Genuine Parts Company 

Campbell Motor Parts Company 

Unit Parts Corporation 

The Automotive Parts Company, Inc. 

NAPA Des Moines Warehouse, Inc. 

NAPA Jacksonville Warehouse, Inc. 

Colyear Motor Sales Company 

Standard Unit Parts Corporation 
(Minnesota) 

Brittain Brothers, Inc. 

Motor Parts Company 

Quaker City Motor Parts Company, Inc. 

NAPA Pittsburgh Warehouse, Inc. 

NAPA Richmond Warehouse, Inc. (sued 
as Motor Parts Corporation) 

Mendenhall Auto Parts Company, Inc. 

NAPA Syracuse Warehouse, Inc. 

Authorized Motor Parts Corporation 

Automotive Parts Company, Inc. 

General Auto Parts Company 

Grand Rapids Automotive Supply 
Corporation 

Central Motor Parts Company 
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Motor Parts Depot, Inc. (Texas) 

Motor Parts Depot, Inc. (Kentucky) 

Standard Unit Part Corporation (Indiana) 

T. L. McGonagle d.b.a. Denver Gear & 
Parts Company 


(D) “Automotive parts” shall mean sepa- 
rable portions of an automotive vehicle 
manufactured and sold for use in the repair 
of automotive vehicles; 


(E) “NAPA line” shall mean a line of 
automotive parts designated as such by 
the members of NAPA, which, under an 
agreement entered into with the manufac- 
turer thereof through NAPA, the defendant 
distributors purchase, stock and distribute; 


(F) “Jobber” shall mean any person who 
purchases automotive parts from manufac- 
turers or distributors and resells the same 
to operators of repair shops, service stations, 
or to the owners of automotive vehicles. 


III 
[Applicability of Judgment] 


The provisions of this Fina] Judgment 
applicable to a defendant shall apply to such 
defendant, its members, officers, directors, 
agents, employees, subsidiaries, successors 
and assigns and to all other persons acting, 
or claiming to act, under, through or for 
such defendant. 


IV 
[Exclusive Dealing Prohibited) 


Defendants are jointly and severally en- 
joined and restrained from: 


(A) Entering into, adhering to, furthering 
or claiming any rights under any contract, 
agreement or understanding with any defend- 
ant or any other person to (1) purchase or 
distribute automotive parts exclusively from 
any manufacturer thereof, or (2) refrain from 
purchasing automotive parts from any manu- 
facturer thereof; provided, however, that 
this subsection (A) shall not be construed 
to prohibit defendants from (1) jointly 
selecting NAPA lines, or (2) agreeing with 
the manufacturer of a NAPA line to pur- 
chase, stock and distribute that NAPA line; 


(B) Persuading or inducing, or attempt- 
ing to persuade or induce, any manufacturer 
of automotive parts to sell such parts ex- 
clusively to distributor defendants, or any 
of them, or to refrain from selling auto- 
motive parts to any other person; provided, 
however, that this subsection (B) shall not 
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be construed to prohibit defendants from 
agreeing with a manufacturer of a NAPA 
line which is sold under a specific trade 
name or trade-mark (developed by NAPA 
or not being used, in connection with auto- 
motive parts, by any other person at the 
time of its adoption by NAPA) that such 
NAPA line will not be sold to any other 
person under such specified trade name or 
trade-mark; 


[Agreements To Allocate Markets Enjoined] 


(C) Entering into, adhering to, further- 
ing or claiming any rights under any con- 
tract, agreement, understanding, plan or 
program to allocate or divide territories, 
markets or customers for the distribution or 
sale of automotive parts; 


[Price Fixing] 


(D) Entering into, adhering to, further- 
ing or claiming any rights under any con- 
tract, agreement, understanding, plan or 
program with any other person to fix, main- 
tain, stabilize or adhere to prices, discounts 
or other terms or conditions of sale of auto- 
motive parts sold to third persons; provided, 
however, that this subsection (D) shall not 
be construed to prohibit any defendant from 
availing itself of its rights, if any, under 
the Act of Congress of August 17, 1937, 
commonly known as the Miller-Tydings 
Act, or the Act of Congress of July 14, 
1952, commonly known as the McGuire Act; 


[Selection of Jobbers] 


(E) Entering into, adhering to, furthering 
or claiming any rights under any contract, 
agreement or understanding with any de- 
fendant or any other person to adhere to 
any uniform policy in selecting jobbers or 
determining the number or location of 
jobbers or in entering into arrangements 
with jobbers. 


V 
{ Publication] 


Defendant NAPA shall, within ninety 
days after the entry of this Judgment, mail 
to all manufacturers listed in the November 
1953 issue of “Chilton Automotive Buyer’s 
Guide” who sell automotive parts in compe- 
tition with any line designated as a NAPA © 
line, a letter in a form first approved by the 
plaintiff herein explaining the substantive 
provisions of subsection IV(A). 
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VI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made 
to its principal office be permitted (1) access 
during the office hours of said defendant to 
all books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the control 
of said defendant relating to any matters 
contained in this Final Judgment; and (2) 
subject to the reasonable convenience of 
said defendant and without restraint or 
interference from it to interview officers 
or employees of said defendant, who may 
have counsel present, regarding any such 
matters. 


For the purpose of securing compliance 
with this Final Judgment any defendant 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to its principal office, 
shall submit such written reports with 
respect to any of the matters contained in 
this Final Judgment as from time to time 
may be necessary for the purpose of en- 
forcement of this Final Judgment. No 
information obtained by the means provided 
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in this Section WI shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal proceed- 
ings to which the United States is a party 
for the purpose of securing compliance 
with this Final Judgment, or as otherwise 
required by law. 
VII 


[Retention of Jurisdiction] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 


to this Final Judgment to apply to this 


Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of its provi- 
sions, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 

At any time following five years from 
the date of entry of this Final Judgment 
the plaintiff may apply to this Court for 
other and further relief, including modifica- 
tion or termination of any provision herein, 
and the relief may be granted upon the 
plaintiff’s establishing to the satisfaction of 
this Court that the proportion of sales of 
automotive parts by the distributing de- 
fendants, to the total industry sales, has 
increased to an extent justifying the relief 
requested. : 


[7 67,750] United States v. Blaw-Knox Co. 
In the United States District Court for the Western District of Pennsylvania. Civil 


Action No. 9683. Dated May 10, 1954. 


Case No. 1104 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Allocation of Territories—Restriction of Im- 
ports.—A manufacturer of cast metal rolls was enjoined by a consent decree from enter- 
ing into arrangements with any foreign manufacturer which would result in the following: 
(1) allocating territories; (2) restricting imports or exports; (3) restraining competition, 
or leaving any person free from competition in the manufacture and sale of such rolls; (4) 
referring orders for cast metal rolls to any manufacturer or distributor thereof; (5) sub- 
letting or subcontracting the manufacture of cast metal rolls; (6) exchanging information 
with any person respecting the price or conditions of any proposed transaction relating to 
such rolls; (7) requiring or prohibiting the use of any trade-mark by either the defendant 
or any foreign manufacturer where either might otherwise legally use such trade-mark; 
(8) restricting the issuance of any license under any patent relating to cast metal rolls 
in such a manner as to prevent defendant from carrying out this decree; and (9) prohibiting 
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the defendant from furnishing secret processes relating to cast metal rolls to any person 
unless such person is a foreign manufacturer and the defendant permits such person 
to use the secret processes in the United States and its territories and to sell the rolls 
manufactured by their use in such places. The defendant was also enjoined from referring 
orders for cast metal rolls to any foreign manufacturer, from using a sales agent in common 
with any foreign manufacturer except for a specific sale of cast metal rolls. 

See Combinations and Conspiracies, Vol. 1, J 2005.055; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8421. 

Consent Decree—Permissive Provisions.—In an action against a manufacturer of cast 
metal rolls, a consent decree provided that nothing contained therein shall prohibit the 
defendant from contracting with any foreign manufacturer to communicate to the latter 
secret processes upon the condition that: (1) The secret processes may be used only for 
a designated purpose; (2) the defendant will not communicate such secret processes to 
any other manufacturer within a designated foreign area; and (3) cast metal rolls manu- 
factured in accordance with such processes shall not be sold except for use in a designated 
foreign area. However, such contracts were ordered to provide that the foreign manu- 
facturer shall be free to use the processes and to sell the rolls made by their use in the 
United States, and, upon the request of a foreign manufacturer, the defendant was to grant 
a non-exclusive license to vend such cast metal rolls under any applicable patent which the 
defendant may own or control. 

See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.48. 


Consent Decree—Applicability of Provisions——A consent decree provided that the 
provisions of the decree applicable to the named defendant, a manufacturer of cast metal 
rollers, shall apply to said defendant, its officers, directors, agents, employees, servants, 
managers, representatives, subsidiaries, successors and assigns, and to all other persons 
acting under, through or for such defendant, but shall not apply to transactions solely 
between the defendant and a subsidiary thereof of which the defendant owns more than 
50 per cent of the voting stock and which the defendant manages and over which it has 
effective working control. 

See Department of Justice Enforcement and Procedure, Vol. 2, f 8241.15. 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General; William D. Kilgore, 
Jr.; Marcus A. Hollabaugh; William L. Maher; Donald G. Balthis; Max Freeman; Larry 
L. Williams; and John W. Mcllvaine, United States Attorney for the Western District of 
Pennsylvania. 

For the defendant: Thorp, Reed & Armstrong, C. A. Thorp, Jr., William C. O’Neil. 


Final Judgment 


Watter S. GourLey, District Judge [In full 
text]: Plaintiff, United States of America, 
having filed its Complaint herein on June 
27, 1951; defendant, Blaw-Knox Company, 
having appeared and filed its Answer to the 
Complaint, denying the substantive allega- 
tions thereof; plaintiff and defendant Blaw- 
Knox Company, by their attorneys, having 
severally consented to the entry of this Final 
Judgment without trial or adjudication of 
any issues of fact or law herein, and without 
admission by either of the parties in respect 
to any such issues; and the Court having 
considered the matter and being duly advised; 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issues of fact or law herein, and 
upon consent of the parties hereto, it is hereby 

Ordered, Adjudged and Decreed as follows: 
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I 
[Jurisdiction | 


The Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The Complaint states a cause of action 
against the defendant Blaw-Knox Com- 
pany under Section 1 of the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 


II 
[ Definitions | 
As used in this Final Judgment: 


(A) “Person” means any individual, cor- 
poration, partnership, association, joint 
stock company or any other business or 
legal entity; 
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(B) “Blaw-Knox” means defendant Blaw- 
Knox Company, a corporation organized and 
existing under the laws of the State of Dela- 
ware, the successor, by statutory merger 
consummated December 31, 1952, to all the 
assets and liabilities of Blaw-Knox Com- 
pany, a New Jersey corporation; 

(C) “Armstrong-Whitworth” means Arm- 
strong Whitworth (Metal Industries) Ltd., 
formerly named Sir W. G. Armstrong 
Whitworth & Company (Iron Founders) 
Limited, a company organized and existing 
under the laws of England, with registered 
offices at Western Road, Jarrow, County 
Durham, England; 

(D) “Jarrow” means Jarrow Metal In- 
dustries, Limited, a company organized and 
existing under the laws of England, with 
registered offices at Western Road, Jarrow, 
County Durham, England; 

(E) “Cast metal rolls” means ferrous 
products cast in cylindrical form, which 
generally have a working surface in the 
central section thereof, and bearing portions 
on each end, which are used as a component 
part of a rolling mill for rolling ferrous and 
non-ferrous metals; 

(F) “Foreign manufacturer” means any 
person engaged outside of the United States, 
its territories, or possessions in the manu- 
facture of cast metal rolls. 


i 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to defendant Blaw-Knox shall 
apply to said defendant, its officers, directors, 
agents, employees, servants, managers, rep- 
resentatives, sttbsidiaries, successors and 
assigns, and to all other persons acting 
under, through or for such defendant, but 
shall not apply to transactions solely be- 
tween Blaw-Knox and a subsidiary or sub- 
sidiaries thereof of which defendant Blaw- 
Knox owns directly or indirectly more than 
50% of the voting stock and which defendant 
Blaw-Knox manages and over which it has 
effective working control. 


IV 
[Agreements Terminated] 


(A) Defendant Blaw-Knox is ordered 
and directed to terminate and cancel, within 
90 days from the date of entry of this Final 
Judgment, each of the following agreements 
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which shall not theretofore have been termi- 
nated or cancelled: 

(1) Agreement dated July 11, 1935 be- 
tween Blaw-Knox and Armstrong-Whit- 
worth, including the agreement dated February 
14, 1933 attached thereto as a part thereof; 


(2) All parol agreements amending or 
modifying the aforesaid written agreements, 
and particularly a certain parol agreement 
thereto evidenced in two certain letters to 
J. Theodore Goddard from Armstrong- 
Whitworth dated respectively August 31, 
1936 and December 14, 1936; 

(3) Agreement and single page supple- 
ment thereto, each dated May 17, 1938, 
between Blaw-Knox, Armstrong-Whitworth, 
and Jarrow; and single page supplement 
thereto of the same date signed by John 
Jarvis, now deceased; 


Provided, however, that defendant Blaw- 
Knox may receive payment for, or give 
credit for, any amounts which shall have 
accrued for payment or for credit at any 
time under any of the said agreements on 
account of sales thereunder of cast metal 
rolls prior to the date of the termination 
required by this subsection (A). 

(B) Defendant Blaw-Knox is enjoined 
and restrained from entering into, adopting, 
performing, adhering to, maintaining or fur- 
thering, directly or indirectly, or claiming 
any rights under any contract, agreement, 
understanding, plan or program which has 
as its purpose or effect the continuing or 
renewing of any provision of any of the 
agreements listed in subsection (A) of this 
Section which is inconsistent with any pro- 
vision of this Final Judgment. 


AW 
[Foreign Agreements Prohibited] 


(A) Defendant Blaw-Knox is enjoined 
and restrained from entering into, adhering 
to or claiming any rights under any con- 
tract, agreement or understanding with any 
foreign manufacturer which has the purpose 
or effect of: 

(1) Allocating, dividing, reserving or pro- 
tecting territories or markets for the manu- 
facture, sale or distribution of cast metal 
rolls; 

(2) Limiting, restraining or preventing 
importation into or exportation from the 
United States, its territories and posses- 
sions, of cast metal rolls; 
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(3) Eliminating, limiting, restraining or 
preventing competition, or leaving any per- 
son free from competition, in the manufac- 
ture, sale or distribution of cast metal rolls; 


(4) Referring or causing to be referred 
any order or inquiry for cast metal rolls to 
any manufacturer or any distributor of cast 
metal rolls; 


(5) Subletting or subcontracting gener- 
ally the manufacture of cast metal rolls; 


(6) Exchanging with any person infor- 
mation respecting the price, terms or con- 
ditions of any proposed transaction with 
any prospective customer relating to cast 
metal rolls; 


(7) Requiring or compelling defendant 
Blaw-Knox or any foreign manufacturer to 
use any trade name or trade-mark or re- 
straining defendant Blaw-Knox or any for- 
eign manufacturer from the use of any 
trade name or trade-mark to the use of 
which either might otherwise be legally 
entitled in the manufacture, sale or distribu- 
tion of cast metal rolls; 

(8) Limiting, restraining or preventing 
the issuance of any license under any patent 
relating to the manufacture, use or sale of 
cast metal rolls in such a manner as to 
prevent defendant Blaw-Knox from carry- 
ing out the provisions of subsection (B) 
of Section VII of this Final Judgment; 


(9) Prohibiting defendant Blaw-Knox 
from furnishing secret and/or specialized 
processes relating to cast metal rolls to any 
person, except as otherwise permitted by 
subsection (A) of Section VII of this 
Final Judgment. 


(B) Defendant Blaw-Knox is enjoined 
and restrained from conditioning any con- 
tract, agreement or understanding with any 
foreign manufacturer upon, or from requir- 
ing in connection therewith, any of the 
acts or restraints set forth in subsection (A) 
of this Section V. 

Wil 


[Other Practices Enjoimed] 


Defendant Blaw-Knox is enjoined and 
restrained from: 

(A) Referring any orders for cast metal 
rolls to any foreign manufacturer; this, 
however, shall not be deemed to prevent 
Blaw-Knox from informing a prospective 
purchaser, from whom it has received an 
order or inquiry for cast metal rolls which 
Blaw-Knox is unable to supply, that a 
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particular foreign manufacturer might be 
able to supply such cast metal rolls. 

(B) Requiring, appointing, designating, 
employing, using or continuing the require- 
ment, appointment, designation, employ- 
ment or use of: 

(1) A sales or distribution agent or rep- 
resentative common to both defendant 
Blaw-Knox and any foreign manufacturer 
for the sale or distribution of cast metal 
rolls, except for a specific sale; 

(2) Defendant Blaw-Knox as the agent, 
sales representative or distributor for a 
foreign manufacturer of cast metal rolls, 
except for a specific sale; 

(3) Any foreign manufacturer as the 
agent, sales representative or distributor of 
defendant Blaw-Knox for the manufacture, 
sale or distribution of cast metal rolls, 
except for a specific sale. 

(C) Disclosing or communicating to any 
foreign manufacturer otherwise than by 
general price lists or in connection with a 
bona fide order or proposed order of manu- 
facture, purchase or sale, between defendant 
Blaw-Knox and such foreign manufacturer, 
any information as to prices, terms or con- 
ditions of any proposed transaction with 
any prospective customer relating to cast 
metal rolls. 

(D) Reserving or protecting for any 
foreign manufacturer any market or terri- 
tory for the manufacture, distribution or 
sale of cast metal rolls. 


VII 
[Pernussive Provisions] 

(A) Nothing in this Final Judgment 
shall prohibit defendant Blaw-Knox from 
entering into, performing or requiring the 
performance of any contract with any foreign 
manufacturer whereby defendant Blaw-Knox 
communicates to such foreign manufacturer 
secret and/or specialized processes upon 
the condition or under terms the purpose 
or effect of which is that: 

. (1) The secret and/or specialized proc- 
esses may be used only for a designated 
purpose; 

(2) Defendant Blaw-Knox will not com- 
municate such secret and/or specialized 
processes to any other manufacturer within 
a designated foreign area; 

(3) Cast metal rolls manufactured by 
such foreign manufacturer in accordance 
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with such secret and/or specialized proc- 
esses shall not be sold except for use in 
a designated foreign area. 


(B) In the event that defendant Blaw- 
Knox does so make a contract to communi- 
cate and does communicate its secret and/or 
specialized processes for the manutacture 
of cast metal rolls to any foreign manu- 
facturer, said defendant Blaw-Knox is 
ordered and directed: (1) to include in such 
contract a provision that the foreign manu- 
facturer shall be free to use such secret 
and/or specialized processes in the United 
States, its territories and possessions, and 
to sell cast metal rolls manufactured by 
the use of such secret and/or specialized 
processes in the interstate and foreign com- 
merce of the United States, its territories 
and possessions, and (2) to grant to such 
foreign manufacturer, upon the latter’s re- 
quest, a non-exclusive license or licenses 
upon reasonable and non-discriminatory terms 
to vend such cast metal rolls under any 
patent or patents which said defendant may 
own or control and which are applicable 
to or necessary for the manufacture, use, 
sale or distribution of such cast metal rolls. 


VIII 
[Publication] 


Defendant Blaw-Knox is ordered and 
directed to send, within ninety days from 
the date of entry of this Final Judgment, a 
copy thereof to each person who is a party 
to an agreement, the termination and can- 
cellation of which is ordered in Section IV 
of this Final Judgment. 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General, or the 
Assistant Attorney General in charge of 
the Antitrust Division, and on reasonable 
notice to defendant Blaw-Knox made to its 
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principal office, be permitted (1) access, 
during the office hours of defendant Blaw- 
Knox, to all books, ledgers, accounts, cor- 
respondence, memoranda and other records 
and documents in the possession or under 
the control of defendant Blaw-Knox relat- 
ing to any matters contained in this Final 
Judgment; and (2) subject to the reason- 
able convenience of defendant Blaw-Knox 
and without restraint or interference from 
said defendant, to interview officers or em- 
ployees of defendant, Blaw-Knox, who may 
have counsel present, regarding any such 
matter. Upon written request of the Attor- 
ney General, or the Assistant Attorney General 
in charge of the Antitrust Division, defend- 
ant Blaw-Knox shall submit such reports 
in writing with respect to the matters con- 
tained in this Final Judgment as may from 
time to time be necessary to the enforce- 
ment of this Final Judgment. Information 
obtained by the means permitted in this 
Section IX shall not be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings 
in which the United States is a party for 
the purpose of securing compliance with 
this Final Judgment or as otherwise re- 
quired by law. 
xX 
[Retention of Jurisdiction] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. It is expressly provided, in 
addition to the foregoing, that the plaintiff 
may, upon reasonable notice, at any time 
after two years from the date of entry of 
this Final Judgment, apply to this Court for 
the elimination or modification of subsec- 
tion (A) of Section VII hereof. 
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; {T we United States v. The Shade Tobacco Growers Agricultural Association, 
ne, et.al. 


In the United States District Court for the District of Connecticut. Civil Action No. 3992. ~ 
Dated May 10, 1954. 


Case No. 1144 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Limitation of Production—Trade Associations. 
—An association of tobacco producers and its members were each enjoined by a consent 
decree from limiting the production of Connecticut Valley shade grown tobacco by agree- 
ment with any other defendant or any grower or by use of the facilities of the defendant 
trade association or any similar organization of the defendants. 


See Combinations and Conspiracies, Vol. 1, { 2005.760, 2017.121; Department of 
Justice Enforcement and Procedure, Vol. 2, J 8421. 


Consent Decree—Permissive Provisions——In an action against a tobacco growers 
association and its members a consent decree provided that nothing contained in the 
decree shall be deemed to prohibit any defendant from acting with any other defendant 
or with any grower in establishing common policies with regard to participation in en- 
deavors to obtain legislation affecting the growing of tobacco, activities authorized by 
Federal or State administrative agencies, or with regard to leases of land, joint contracts 
relating to the growing or purchase of the crop of any grower, or with regard to the 
procurement and allocation of foreign and domestic labor. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.48. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; William D. Kilgore, 
Jr.; Worth Rowley; Richard B. O’Donnell; Vincent A. Gorman; John J. Galgay; William 
J. Elkins. 


For the defendants: Solomon Elsner and Aaron Nassau for The Shade Tobacco 
Growers Agricultural Assn., Inc.; Alexander T. Douglas of Bainton, Devlin, Douglas & 
Voorhees for American Sumatra Tobacco Corp.; Paul, Weiss, Rifkind, Wharton & Garri- 
son for Cullman Bros., Inc. and H. Duys & Co., Inc.; Joseph V. Kline of Mudge, Stern, 
Williams & Tucker for General Cigar Co., Inc.; Harry L. Nair for The Hartman Tobacco 
Co.; A. Arthur Miller of Fox, Rothschild, O’Brien & Frankel for Meyer & Mendelsohn, 
Inc.; Edward S. Rogin for Kohn Bros. Tobacco Co., Inc., L. H. Grant, B. R. Grant, 
J. Ford Ransom, and Wilhelmina F. Ransom; Solomon Elsner and Aaron Nassau for 
V. C. Brewer & Son, Inc., The Griffin-Fuller Tobacco Co., H. C. Thrall & Sons, O. J. 
Thrall, Inc., F. B. Arnold, C. J. Arnold, F. M. Arnold, R. E. Arnold, William P. Haas, 
William P. Haas, Jr., Victor Fassler, Charles A. Huntington, Jr., William C. Huntington, 
Ernest S. Clark, Jr., Richard C. Clark, C. F. Woodford, Hubbell F. Brown, Tudor F. 
Holcomb, and Nelson A. Shepard; and Maass, Davidson, Levy, Friedman & Weston for 
Consolidated Cigar Corp. 


severally filed their answers to such com- 
plaint denying the substantive allegations 
thereof and denying any violation of the 
law as alleged in the complaint; and all 


Final Judgment 
[Consent Decree] 


J. Josep Smrru, District Judge [Jn full 


text]: The plaintiff, United States of America, 
having filed its complaint herein on Sep- 
tember 9, 1952, and all the defendants signa- 
tory hereto having appeared herein and 
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the parties signatory hereto by their at- 
torneys having severally consented to the 
entry of this Final Judgment herein without 
trial or adjudication of any issue of fact 
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or law herein, and without constituting 
evidence or admission by any defendant in 
respect to any such issue; 

Now, therefore, before any testimony or 
evidence has been taken herein, and without 
trial or adjudication of any issue of fact or 
law herein, and upon the consent of all 
the parties signatory hereto, it is hereby 
ordered, adjudged and decreed as follows: 


if 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and all the parties signatory 
hereto. The complaint states a cause of 
action against the defendants signatory 
hereto and each of them under Section I 
of the Act of Congress of July 2, 1890 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and mo- 
nopolies”, commonly known as the Sherman 
Act, as amended. 


i 
[Definttions] 
For the purposes of this Final Judgment: 
(A) “Connecticut Valley Shade Grown 
Tobacco” shall mean leaf tobacco which is 
used as a wrapper to enclose the filler 


and binder of cigars and which is grown 
under’cloth in the Connecticut Valley area; 

(B) “Grower” shall mean any person 
engaged in the business of growing and 
selling Connecticut Valley Shade Grown 
Tobacco; 

(C) “Person” shall mean an individual, 
partnership, firm, association, corporation 
or other legal entity; 

(D) “Defendants” shall mean each and 
all of the defendants signatory hereto. 


III. 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its subsidiaries, officers, 
directors, agents and employees, and to all 
other persons acting or claiming to act on 
behalf of such defendant. 


IV. 
[Limitation of Production] 


Each of the defendants is enjoined and 
restrained from: 
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(A) Entering into any contract, agree- 
ment, plan, or understanding, or adhering 
to any heretofore existing contract, agree- 
ment, plan or understanding, with any other 
defendant or any grower to reduce, curtail 
or limit the production of Connecticut Val- 
ley shade grown tobacco; 

(B) Using or permitting to be used the 
facilities or organization of defendant Shade 
Tobacco Growers Agricultural Association, 
Inc., or any similar organization of such 
defendants, or any of them, to promulgate, 
adopt, carry out or enforce any contract, 
agreement, plan or understanding to reduce, 
curtail or limit the production of Connecti- 
cut Valley shade grown tobacco. 


V. 
[Publicity] 


Defendant Shade Tobacco Growers Agri- 
cultural Association, Inc., is ordered and 
directed to send a copy of this Final Judg- 
ment (a) forthwith to each present member 
thereof and (b) to each person becoming 
a member thereof after the date of entry 
of this Final Judgment within 30 days after 
such person becomes a member. 


Wile 
[Permissive Provisions] 


Without hereby determining, adjudicating 
or affecting the legality or illegality under 
the antitrust laws of the common policies 
and agreements hereafter referred to, the 
provisions of this Final Judgment shall 
not be deemed to prohibit any defendant 
from acting with any other defendant or 
with any grower in establishing and execut- 
ing such common policies and activities as 
are appropriate: 

(A) To participation in endeavors to ob- 
tain the amendment of the Agricultural 
Adjustment Act, so-called, so as to cover 
Connecticut Valley shade grown tobacco 
thereunder, or to obtain the enactment of 
any legislation affecting the growing or 
marketing of such tobacco or to obtain 
the adoption, amendment or repeal of any 
regulation, order, decision or ruling under 
any such legislation; 


(B) To activities authorized by Federal 
or State laws or regulations or orders duly 
issued by Federal or State administrative 
officials, agencies or boards having authority 
to issue the same; 
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(C) To entering into bona fide leases of 
land for the growing of Connecticut Valley 
shade grown tobacco, bona fide joint ac- 
counts or contracts relating to the growing 
or purchase of all or any part of the crop 
of any grower, or to the procurement and 
allocation of foreign and domestic labor, or 
to other agreements necessary to such 
undertakings. 


WADE 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice, shall, on written request of the Attor- 
ney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant 
made to its principal office, be permitted 
subject to any legally recognized privilege, 
(a) reasonable access, during the office 
hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant, relating to any matters contained 
in this Final Judgment, and (b) subject to 
the reasonable convenience of such defend- 
ant, and without restraint or interference, 
to interview officers and employees of such 
defendant who may have counsel present, 
regarding any such matters. For the pur- 
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pose of securing compliance with this 
Final Judgment the defendants upon the 
written request of the Attorney General, 
or the Assistant Attorney General in charge ~ 
of the Antitrust Division, shall submit 
such written reports with respect to any of 
the matters contained in this Final Judg- 
ment as from time to time may be neces- 
sary for the purpose of enforcement of 
this Final Judgment. No information ob- 
tained by the means permitted in this Section 
VII shall be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of the Department except in the course of 
legal proceedings for the purpose of secur- 
ing compliance with this Final Judgment 
in which the United States is a party or as 
otherwise required by law. 


VIII. 
[Jurisdiction Retained] 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication or termination of any of the provi- 
sions thereof, for the enforcement of 
compliance therewith and punishment of 
violations thereof. 


[7 67,752] The New American Library of World Literature, Inc., Kurt Enoch and 
Victor Weybright v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 50—October Term, 
1953. Decided May 10, 1954. Docket No. 22647. 


Petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Misrepresentation—Abridged Books and Change in Title Found Misleading to Public 
—Flexible Requirement Offered as Remedy.—A Federal Trade Commission order direct- 
ing the publishers of reprints in pocket size books to desist from selling such books unless 
a specific word or phrase stating “with equal clarity that said book is abridged, appears 
upon the front cover and upon the title page thereof in immediate connection with the title, 
and in clear, conspicuous type,” is reversed and the cause remanded for further proceed- 
ings. According to the court, the order is not supported by sufficient evidence and findings 
with respect to the requirement that notice of abridgment or change of title be carried “in 
immediate connection with the title.” Further, an expert testified that in many contexts a 
disclosure not in immediate connection with the title of the book would sufficiently attract 
the readers’ attention to prevent deception. Both the public interest and the legitimate 
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New American Library of World Literature, Inc. v. FTC 


interests of the publisher can be sufficiently protected by a more flexible requirement, such 
as that the notice of abridgment or new title should be carried on the cover in immediate 
connection with the title or in a position adapted readily to attract the attention of a pro- 


spective purchaser. 


See Unfair Practices, Vol. 2, { 5081.073; Federal Trade Commission Enforcement and 


Procedure, Vol. 2, { 8621.645. 


For petitioners: Freidin & Littauer, Rudolf M. Littauer, Sidney A. Diamond and 


Murray Gartner, of counsel. 


For respondent: Earl W. Kintner, General Counsel, Robert B. Dawkins, Assistant 
General Counsel, and James E. Corkey, Attorney. 


Reversing and remanding Federal Trade Commission cease and desist order in 


Dkt. 5811. 


Before Swan, CLark and H1ncks, Circuit Judges. 


[Petition To Review Cease and 
Desist Order] 


Swan, Circuit Judge [Jn full text]: This 
is a petition pursuant to section 5(c) of the 
Federal Trade Commission Act, 15 U.S.C. A. 
§ 45(c), to obtain review of an order dated 
January 6, 1953, entered in a proceeding 
commenced by the Commission in Septem- 
ber 1950. The corporate petitioner is en- 
gaged in the business of publishing and 
selling cheap, paper-covered, pocket-sized 
books, practically all of which are reprints 
of books previously published by others. 
The two individual petitioners are officers 
of the corporation who jointly control its 
policies and practices. Petitioners’ reprint 
editions include both fiction and non-fiction 
and are designated by the trade names 
“Signet” and “Mentor” respectively. They 
are marketed through a national distributor 
and are retailed at 25 cents or 35 cents each 
through bookstores, drugstores, newsstands 
in railway and bus stations, and otherwise. 
The record shows that the petitioners sell 
more than 30,000,000 annually. About one- 
fitth of the books sold by them in recent 
years have been abridged editions and in 
some cases the original title has been changed 
to give the book more popular appeal or 
better to indicate its subject matter. Abridg- 
ment or change of title has been made with 
the consent of the author or the original 
publisher, and the fact has been stated on 


1 The order directs the petitioners to ‘‘cease 
and desist’’ from: 

“1. Offering for sale or selling any abridged 
copy of a book unless one of the following 
words, namely: ‘abridged,’ ‘abridgment,’ ‘con- 
densed’ or ‘condensation,’ or any other word 
or phrase stating with equal clarity that said 
book is abridged, appears upon the front cover 
and upon the title page thereof in immediate 
connection with the title, and in clear, con- 
spicuous type. 
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the title page, copyright page or elsewhere, 
and sometimes, but not always, on the front 
cover. 


[Commission’s Findings] 


The complaint charged the making of cer- 
tain affirmative misrepresentations with re- 
spect to the books. These charges were 
dismissed. The complaint also charged the 
petitioners with failure to disclose or to dis- 
close adequately that certain of their books 
are abridgments and that changes of title 
have been made. The Commission found 
that in offering for sale and selling books 
which are in fact abridgments and books 
which have previously been published under 
different titles, the petitioners failed to dis- 
close adequately the facts of abridgment 
and change of title, and that such failure 
has had the capacity and tendency to mis- 
lead and deceive a substantial portion of the 
purchasing public into the erroneous belief 
that such abridged books contained the 
complete original text and such newly titled 
books were new books. Its order forbids 
the sale of any abridged book or the substi- 
tution of a new title unless notice of abridg- 
ment and change of title has been given 
in a specified manner. 


[Commussion’s Conclusion] 


The Commission’s conclusion that the 
petitioners’ acts and practices constituted 


2. “Using or substituting a new title for, or 
in place of, the original title of a reprinted 
book unless, upon the front cover and upon 
the title page thereof, such substitute title is 
immediately accompanied, in clear, conspicuous 
type, by a statement which reveals the original 
title of the book and that it has been pub- 
lished previously thereunder.”’ 
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unfair and deceptive acts and practices rests 
on the premise stated in Paragraph Six of 
its decision: 


“Paragraph Six: The offering of a book 
for sale constitutes an implicit representa- 
tion | that the book contains the entire 
original text and that the title under which 
it is offered is the original title. In the 
absence of a clear and conspicuous dis- 
closure of the fact of abridgment or change 
of title, the offering of an abridged book 
or of an old book under a new title un- 
questionably has the capacity and tendency 
to deceive and mislead prospective pur~ 
chasers.” 


[Propriety of Cease and Desist Order] 


This is a finding of fact which Judge 
Clark and Judge Hincks think the Commis- 
sion was entitled to make, even though no 
testimony was offered on that subject, and 
that some of the books in evidence as ex- 
hibits sufficiently demonstrated deceptive acts 
or practices which “in the interest of the 
public” the Commission was empowered to 
prevent by a proper order to cease and 
desist.”2 See Hillman Periodicals, Inc. v. 
Federal Trade Com., 2 Cir., [1948-1949 TRADE 
Cases J 62,411], 174 F. 2d 122. 


[Expert Testimony] 


But a majority of the court, consisting of 
Judge Hincks and Judge Swan, believes that 
the order is not supported by necessary evi- 
dence and findings with respect to the re- 
quirement that the notice of abridgment or 
change of title be carried “in immediate 
connection with the title.’ The witness 
Lockley, a Professor of Marketing in the 
Graduate School of Business Administra- 
tion of New York University, testified as to 
the factor of “attention value’ which he 
defined as the ability of an element on the 
printed page to attract a reader’s attention. 
His opinion testimony satisfies us that in 
many contexts a disclosure not in immediate 
connection with the title of the book would 
sufficiently attract the reader’s attention to 
prevent deception. His testimony was not 
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disputed. Doubtless the Commission was 
not required to accept it if not satisfied as 
to the witness’ expert qualifications or if 
it seemed inherently unsound or in conflict 
with physical evidence. But it was at 
least under a duty to weigh it. The trial 
examiner had found that “there was strong 
support for the respondents’ (now the 
petitioners’) position” and that it had “sub- 
stantial merit,” but thought himself bound 
by the Hillman case, supra, to require the 
disclosures to be in immediate connection 
with the title in the case of abridgments 
and to accompany immediately the new 
title in the case of a change in title. The 
Commission held that the trial examiner 
was in error and that the Hillman order 
was not meant to set up a fixed and im- 
mutable rule for the way in which such 
disclosures must be made in every case in 
order to be adequate. In Paragraph Eight 
of its decision the Commission says: “It 
may be that those disclosures could be 
made adequately, so far as averting deception 
is concerned, elsewhere than in immediate 
connection with the title, but this would be 
at the expense of the respondents [ petitioners] 
in distracting initial attention from the 
title? As shown by the quotation the 
Commission’s reason for requiring the dis- 
closures to be in immediate connection with 
the title is not to avoid deceiving the 
public but to avoid unduly burdening the 
petitioners. But the petitioners in some 
of the exhibits have themselves chosen to 
bear the burden of distracting initial at- 
tention from the title by. printing the 
original title on a brilliantly colored strip, 
far removed from the title under which they 
offer the book for sale. See, for example, 
the exhibit entitled “Gunsmoke” discussed 
by the Commission in Paragraph Seven of 
the decision. ‘S 


[More Flexible Requirement Set Forth for 
Abridgment or New Title] 


If the notice actually given is sufficient 
to avoid deception, the majority of the court 
thinks the Commission lacks power to re- 


2 Judge Swan would remand the cause for 
the taking of testimony, being of opinion that 
the situation is like that before the court in 
Ohio Leather Co. v. Federal Trade Commission, 
6 Cir., 45 F. 2d 39, where the court said, at 
page 41: 

“The order cannot be sustained in the ab- 
sence of an affirmative finding, based upon 
substantial evidence, to the effect that the con- 
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suming public, asking for kid shoes, desires and 
expects to get shoes made from the skin of a 
kid or of a goat, as the case may Des 
present record being insufficient, it should be 
remanded, in order that all parties interested 
may take further proofs and have a finding 
made, if, indeed, the proofs may then justify 
any definite conclusion.”’ 


| 67,752 


69,418 


quire it to be located in a position other 
than that chosen by the petitioners. In our 
view the situation is not one in which the 
need to prevent deception has been shown 
to require the regimentation of an industry 
thereby depriving it of the benefit of legiti- 
mate enterprise in competition and denying 
to its produce the quality of individualized 
treatment. In short, we think that both 
the public interest and the legitimate in- 
terests of the publisher could be sufficiently 
protected by a more flexible requirement, 
such as that the notice of abridgment or 
new title should be carried on the cover 
in immediate connection with the title or 
in a position adapted readily to attract the 
attention of a prospective purchaser. 


[Order Reversed—Cause Remanded] 


Accordingly, because of the expensive 
scope of the order, the order is reversed 
and the cause remanded for further pro- 
ceedings. 


[Commission’s Basic Finding] 


Crark, Circuit Judge (dissenting in part): 
The opinion and decision herein is con- 
fusing; I find it difficult to ascertain just 
the present or future posture of the case. 
First, there is afirmance (by majority vote) 
of the Commission’s basic finding that the 
petitioners’ acts and practices were unfair 
and deceptive. This finding clearly calls 
for affirmative relief to be determined by 
the Commission, whose discretion in this 
regard is extensive under our settled view. 
Consumer Sales Corp. v F. T. C., 2 Cire 
[1953 Trapve Cases { 67,316], 198 F. 2d 404, 
‘108, certiorari denied 344 U. S. 912; Inde- 
pendent Directory Corp. v. F. T. C. 2 Cir., 
[1950-1951 Trape Cases { 62,817], 188 F. 
2d 468, 470; Gold Tone Studios, Inc. v. 
BEC. *2 Cir, 81 1950-1951“ Teane Gases 
62,665], 183 F. 2d 257 259; Hillman 
Periodicals, Inc. v. F. T. C., 2 Cir. [1948- 
1949 TRape Cases { 62,411], 174 F, 2d WV 
123 pF terefeld > Qo0F dws wea Cie | 140n te, 
2d 207, 209]. Then contrary to this line 
of authority, it is ruled (by vote of a 
different majority) that the Commission’s 
remedy—which we have earlier affirmed in 
Fillman Periodicals v. F. T. C., supra—is 
here erroneous. When content is given 
to this charge, the discovered error seems 
slight, if not nonexistent; for it is said 
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that there should be a “more flexible re- 
quirement, such as that the notice of 
abridgment or new title should be carried 
on the cover in immediate connection with 
the title or im a position adapted readily to 
attract the attention of a prospective pur- 
chaser.” Only the part I have italicized is 
new; paradoxically it states merely the 
obvious intent of the earlier part, but by 
its very protestation and addition it waters 
down and confuses the original clear state- 
ment. Thus except for the circumstances 
of its origin, it might be taken as only a 
gloss on, or interpretation of, the original. 
But be that as it may, it thus seems held 
that the Commission’s own order should be 
changed only by the addition of these few 
words. Yet actually the direction is for 
a complete reversal and remand of the 
proceedings. 


[Hillman Case Cited] 


I think the confusion arises from our 
having stepped out of our usual role of re- 
viewing only for substantial error and of 
seeking to avoid interference with the Com- 
mission’s discretion in choosing the appro- 
priate remedy. In Hillman Periodicals v. 
FLT. C.,< supra; 2. Cirs [194841940 Tape 
Cases 62,411], 174 F. 2d at page 123, we 
affirmed a Commission order requiring a 
competing “paperback” publisher “to refrain, 
in connection with the distribution of re- 
prints from which substantial part of the 
original text had been deleted, from repre- 
senting i any manner [italics supplied] that 
they were ‘unabridged’ or ‘complete and 
unabridged’ or ‘full length novel’ or any 
other term of similar import to designate 
or describe them”; it further required this 
publisher “to put the word ‘abridged’ on the 
front cover and title page of such reprints 
‘in immediate connection with the title 
and in clear, conspicuous type’”; and “When- 
ever a new title was used in place of the 
original it was required that ‘such sub- 
stitute title be immediately accompanied, 
in equally conspicuous type, by the title 
under which such story was originally 
published.’” The opinion does not recite 
the evidence or discuss it. The extracts 
quoted show, however, that the represen- 
tations covered a variety of forms, as here. 
That decision quite properly set the stand- 
ard for the trade; while the Commission 
could have made a more elaborate record 
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here, it doubtless did not expect a dis- 
position on our part to allow special 
privileges of competition upon a bold or 
shrewd deviation from what seem to be 
the normal and honorable practices of a 
now enormous business. See Appel, The 
Paperback Revolution, 36 Saturday Review 
No. 48, Nov. 28, 1953, 13, 14, 45-48; 48 
Fortune 123 (Sept. 1953); Lockhart & 
McClure, Literature, The Law of Obscenity, 
and the Constitution, 38 Minn. L. Rev. 295, 
302, 303 (1954). 


[Evidence that Tends To Deceive] 


The evidence here to support the Com- 
mission’s basic finding is wholly complete 
and convincing. True, it was based on the 
spurious products themselves, viewed in the 
light of reason, 7. e. upon what the eye 
sees, interpreted in the light of the earlier 
ruling. And true, the Commission did not 
produce formalistic evidence from experts 
so-called or from persons actually deceived; 
why attempt to gild the lily by evidence 
actually less convincing than the exhibits 
themselves? As we have often ruled, all 
that needs to be shown before the Com- 
mission is a tendency or “capacity to de- 
ceive” customers, and actual customers 
deceived need not be produced. Charles of 
the Ritz Distributors Corp. v. F. T. C., 2 Cir., 
[1944-1945 TRADE CASES 57,267], 143 F. 
2d 676, 680, citing a wealth of cases; ee Tihs 
v. Algoma Lumber Co., 291 U. San O/ pole 
F. T. C. v. Standard Education Soc., 302 
Wat Sh 12,041 65) Heigl ioe Raladam Co., 
[1940-1943 Trape Cases { 36,203 |nd LO 2% 
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149; Rosenblum v. F. T. C., 2 Cir., [1950-1951 
Trape CASES § 62,959], 192 F. 2d 392; Book- 
of-the-Month Club v. F. T. C., 2 Cir., [1953 
Trave Cases J 67,435], 202 F. 2d 486. As 
the examples from petitioners’ products col- 
lected in the footnote show,’ deception is 
inevitable to any one but a walking library 
of the world’s best, medium, or worst literary 
efforts. 


[Disguises Used in Titles and Abridgments| 


Since, however, our actual decision holds 
this evidence sufficient for the fundamental 
finding, it seems especially illogical to de- 
cline to apply the same tests in connection 
with the remedy where the visual evidence 
is at least as strong. Thus there are vari- 
ous ways petitioners pursue to disguise their 
changes. A favorite one appears to be the 
words in rather small type near the foot 
of the cover—where they would not be read 
in the usual drugstore rack—‘“A Special 
Edition,” which, as the examples in foot- 
note 1 show, is true in only a Pickwickian 
sense. Even some of the actual disclosures 
seem only questionably adequate when made 
in similar inconspicuous and unlikely way, 
é. g., ‘With Minor Abridgments” low down 
and finely printed on the cover of “The 
City and the Pillar” by Gore Vidal, or 
“Abridged with the Author’s Consent” at 
the very foot of the cover of Walter Van 
Tilburg Clark’s “The Track of the Cat.” 
Another formula is to set forth the true 
title in parentheses somewhere on the cover 
page (often low down) without distinguish- 


1 See, €.9.: 

“The Old Man’’ by William Faulkner, de- 
scribed on the cover as “‘By the Author of ‘The 
Wild Palms,’’’ and as ‘“‘A Special Edition’’— 
actually published originally as a part of) “The 
Wild Palms’’; 

“Malice in Wonderland, a mystery by Nich- 
olas Blake,’’ so stated over the cover legend 
“eomplete Penguin Books unabridged,’ but 
shown in fine print on the pack of the title 
page, amongst the copyright notices, to be not 
this title at all, but ‘“The Summer Camp Mys- 
tery’’ by the same author; 

The like case of ‘‘Market for Murder’ by 
Frank Gruber, actually “Beagle Scented Mur- 
der’’; 

“Now I Lay Me Down to Sleep’’ by Ludwig 
Bemelmans, noted on the back cover to have 
been described by the N. Y. Herald Tribune 
as ‘‘a beautiful, brilliant, wicked tour de force,”’ 
and by the N. Y. Times as having ‘‘a smile on 
every page’’; this, too, was ‘“‘A Special Edition,”’ 
so special in fact that it omitted some 39 per 
cent of the text; 
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“The Golden Sleep’ by Vivian Connell, rep- 
resented on the cover as “More Daring Than 
‘The Chinese Room’’’ (by the same author), 
but said on the inside copyright page to be 
“slightly shortened’ and actually cut about 22 
per cent; 

“Having a Baby’’ by Alan F. Guttmacher, the 
cover of which identifies it in capitals as a 
Signet Book, though it does contain near the 
pottom a small inconspicuous legend, ‘‘The 
Story of Human Birth,” a hardly adequate ref- 
erence to the original title, “Into This Uni- 
verse: The Story of Human Birth’’; 

“Music for the Millions,” appearing as “‘A 
Concise Encyclopedia of Musical Masterpieces’’ 
by David Ewen, which tells no more in either 
its preface, title page, oF copyright notice, 
though the back cover, amid an exposition of 
the author’s qualities, does say in its ultimate 
sentence, ‘‘a concise, condensed version’’—at 
best not much of a warning that some 65 per 
cent of the original (which had sufficient merit 
to achieve six printings) is here omitted. 
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ing legend.? And there are other variations 
to cover either change of title or abridg- 
ment. Often, but not always, the matter 
is more or less explained in small print on 
the inside title or following page if a cus- 
tomer has the persistence and can bear the 
frowns of the sales clerk to go that far. 
But that there is misrepresentation is clear. 
Surely, to take another example, the dis- 
play of Thomas Wolfe’s “Look Homeward 
Angel” means just that, and not merely, say, 
half of that famous book. Petitioner Wey- 
bright himself testified that in general paper- 
backs must sell themselves on their covers 
and “blurbs.” Here is opinion from the 
trade itself as to the value of these repre- 
sentations; and we can see for ourselves, 
just as could the tribunal of first instance, 
the Commission, how completely false and 
misleading these sales appeals are, 


[“Attention Value” Discussed] 


Hence merely to look at these book covers 
is to have ample demonstration of the mis- 
leading character of petitioners’ present 
practices and the need for some adequate 
remedy such as the Commission has pro- 
posed. Not all the disguises are equally 
misleading, but the order is sufficiently 
flexible to afford discrimination among them. 
The inadequacy of the modified form of 
order here suggested can be seen by putting 
these books about the distance away from 
the eye of the ordinary drugstore rack or 
by actually covering a part of the cover 
as in such a rack. An original title, it is then 
clear, is of aid to the purchaser by eye only 
when it is in immediate connection with 
the presently displayed title or blurb. An 
“expert’s” theorizing in a highly unreal con- 
text a long way away from an actual drug- 
store rack cannot overturn these obvious 
and necessary deductions from actual ob- 
servation. There can be no “attention value” 
for a buyer—not, or not yet, “the reader’— 
for something he cannot even see in the 
display racks from which he must make 
his choice. 


[Difficulties in Suggesting Relief] 


There is, of course, a further difficulty 
when we assume the role of directing the 
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kind of relief and thus relieve the Commis- 
sion of ultimate responsibility. If our choice 
is not effective for the purpose, we are not 
in a position, as is the Commission, to 
obtain the necessary information and to act 
intelligently to correct the difficulties we 
have caused. So if we have chosen wrongly, 
we have made enforcement practically im- 
possible. Nor are we in a position to know 
and maintain a fair balance among various 
elements in the trade. We are told that 
many paperback publishers are entering into 
stipulations with the Commission based on 
the Hillman case—surely a desirable and a 
fair step in impartial adjustment within the 
trade. Now our decision suggests a chance 
of special favors for intransigence; the 
healthy uniformity is gone. 


[Modification Considered Inadequate] 


Since the petitioners have here won a 
reversal, presumably they have something 
of value for their future advertising. But 
just what it is, is not so clear. I suspect 
they have won only a chance at further 
litigation eventually in contempt proceed- 
ings. For I doubt if the majority opinion 
here gives them anything real upon which 
they dare operate. It seems to me that 
this is a decision by which everyone loses, 
because confusion is substituted for clarity 
and directness. I find it hard to discover 
the purpose of a modification thus so trouble 
breeding and at best only so parsimoniously 
helpful to the complaining parties. The key 
perhaps is found in the plea against “the 
regimentation of an industry” and for “the 
benefit of legitimate enterprise in competi- 
tion.” But policing an industry against the 
few mavericks who plan to profit by decep- 
tion would seem hardly regimentation; rather 
it is promoting healthy competition accord- 
ing to reasonable rules of fair dealing. A 
climate favorable to competition does not, 
in my judgment, really require encourage- 
ment of deceit. 


Hence I think that, as in the Hillman 
case, the order should be affirmed and 
enforced. 


2 The exhibit entitled ““Gunsmoke,’’ referred 
to in the opinion, demonstrates the kind of 
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[] 67,753] United States v. The Association of American Battery Manufacturers, et al. 


In the United States District Court for the Western District of Missouri, Western 
Division. Civil Action No. 6199. Dated May 12, 1954. 


Case No. 1013 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Channelization Program.—A mail order house 
became one of the “consenting defendants” to a decree entered some months previously 
enjoining merchandisers, battery manufacturers, and others from fixing prices, allocating 


customers, and other practices in connection with the sale of batteries and lead salvaged 


therefrom. 


See Combinations and Conspiracies, Vol. 1, § 2015.186, 2015.187, 2017.137; Monopolies, 
Vol. 1, § 2610.804; Department of Justice Enforcement and Procedure, Vol. 2, J 8281.308, 


8281.639, 8281.828, 8301.18, 8321.157, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Worth Ramsey, 
William H. McManus, W. D. Kilgore, Jr., Horace L. Flurry, and Charles F. B. McAleer. 


For the defendant: James C. Wilson. 


Supplementing the decree of the U. S. District Court, Western District of Missouri, 


Western Division, 1953 Trade Cases {| 67,631. 


Final Judgment as to Defendant Mont- 
gomery Ward & Co., Incorporated 


Duncan, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on February 6, 
1950; this Court having entered by consent 
a Final Judgment on December 10, 1953 
[1953 Trape CAsEs § 67,631] against certain 
defendants named and described as “con- 
senting defendants” in Paragraph II(H) 
of said Judgment; defendant Montgomery 
Ward & Co., Incorporated, hereinafter some- 
times referred to as “Montgomery Ward”, 
having appeared and filed its answer to 
said complaint denying any violation of 
law; the plaintiff and defendant Montgomery 
Ward, by their respective attorneys, having 
consented to the entry of this Final Judg- 
ment against defendant Montgomery Ward 
without trial or adjudication of any issue of 
fact or law herein, and without admission 
by said defendant in respect to any such 
issue; and the Court having considered the 
matter and being duly advised; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent as aforesaid of plaintiff and defend- 
ant Montgomery Ward, 


It is hereby ordered, adjudged and de- 
creed as follows: 


il 


This Court has jurisdiction of the sub- 
ject matter hereof and of the parties signa- 
tory hereto. The complaint states a cause 
of action against defendant Montgomery 
Ward under Sections 1 and 2 of the Act 
of Congress of July 2, 1890, entitled “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies’, as 
amended. 

II 


Defendant Montgomery Ward shall be 
deemed one of the “consenting defendants” 
as that term is used in Paragraph II(H) 
of the aforesaid Final Judgment entered 
herein on December 10, 1953, and wherever 
the term “consenting defendants” is used in 
said Final Judgment it shall include the 
defendant Montgomery Ward. 


Iil 


Defendant Montgomery Ward be and is 
hereby made a party signatory to the Final 
Judgment heretofore entered in this cause 
on December 10, 1953 and shall be bound 
by all applicable provisions thereof. 


SE ee 
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[67,754] United States v. The Borden Company, et al. 


In the Supreme Court of the United States. No. 464. October Term, 1953. Dated 
May 17, 1954. 


On appeal from the United States District Court for the Northern District of Illinois. 
Case No. 1090 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Conspiracy in Restraint of Trade—Admissibility of Evidence.—A trial court’s conclu- 
sion that the Government had not established a conspiracy in restraint of trade in the sale 
of fluid milk to wholesale customers was affirmed although the Government, on appeal, 
argued that the trial court’s error in ruling certain evidence inadmissible precluded estab- 
lishment of the conspiracy. The trial court had refused to allow the Government to use 
a deposition taken in another case to impeach a hostile witness; to introduce in evidence 
certain tape recordings made for use in the prior case; and to introduce testimony as to 
a conversation with a deceased agent of one of the defendants. The Supreme Court held 
that, since these rulings could not be said to have affected substantial rights of the parties, 
it was unnecessary to discuss their propriety. 


See Combinations and Conspiracies, Vol. 1, { 2005.377; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8225.570, 8229.179. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Prior Private Consent Decree Enjoining Practices Which Gov- 
ernment Seeks ‘To Enjoin.—It was error for a trial court to refuse the Government an 
injunction restraining the defendants from engaging in price discrimination solely because 
of the existence of a consent decree entered in a private suit which enjoined the same 
defendants from engaging in this practice. However, the court added that it could not say 
that the existence of the private decree warrants no consideration in assessing the likelihood 
of recurring illegal activity. Private and public actions under the antitrust laws were 
designed to be cumulative, not mutually exclusive. The remedies sought by the Govern- 
ment are on behalf of the general public; the private plaintiff may be expected to exercise 
his rights to relief only when his personal interest will be served. 


See Department of Justice Enforcement and Procedure, Vol. 2, 7 8229.500, 8233.100. 


For the plaintiff: Simon E. Sobeloff, Solicitor General; Stanley N. Barnes, Assistant 
Attorney General; Daniel N. Friedman and Lawrence Gochberg, Special Assistants to 
the Attorney General. 


For the defendants: Leo F. Tierney, and Charles L. Stewart, of Mayer, Meyer, 
Austrian & Platt, Stuart S. Ball, Cecil I. Crouse, Joseph A. Greaves, H. Blair White, 
L. Edward Hart, Jr., John Paul Stevens, John Borst, Jr., William G. Myers (Sid- 
ley, Austin, Burgess and Smith, and Montgomery, Hart, Pritchard and Herriott, of counsel). 


Affirming in part and reversing in part a judgment of the U. S. District Court, Northern 
District of Illinois, Eastern Division, see 1952-1953 Trade Cases ] 67,461; for a Government 
consent decree entered by the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1952-1953 Trade Cases {| 67,441. 


[Conspiracy Charged] 


Mr. Justice CLark delivered the Opinion of 
the Court [Jn full text]: The United States 
instituted this civil proceeding against ten 
Chicago dairies, charging conspiracy to 
restrain and monopolize the sale of fluid 
milk to wholesale customers and others in 


the Chicago area, in violation of the Sher- 
man Act, and price discrimination, in viola- 
tion of the Clayton Act. Prior to trial a 
consent decree was entered against five of 
the smaller defendant companies, enjoining 
continuation of the conduct charged in the 
complaint [1952-1953 Trapre CasEs { 67,441]. 


*The Borden Company, Bowman Dairy Com- 
pany, Belmont Dairy Company, Ridgeview 
Farms Dairy, Beloit Dairy Company, Capitol 
Dairy Company, American Processing and Sales 
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Company, Hunding Dairy Company, Meadow- 
moor Dairies and Western United Dairy Com- 
pany. 


Copyright 1954, Commerce Clearing House, Inc. 


A 38 


Number 293—93 
5-21-54 


At the close of the Government’s case 
against the remaining five defendants,” the 
District Court dismissed the complaint in 
its entirety [1952-1953 Trave Cases { 67,461]. 
It held that, as to the alleged violations of 
§§ 1 and 2 of the Sherman Act, the evidence 
failed to establish the existence of a con- 
spiracy or combination; and that, though 
there was proof of price discrimination 
violative of §2(a) of the Clayton Act by 
four of the defendants,® a prior decree in a 
private antitrust action brought by a com- 


petitor dairy company enjoined the conduct . 


in question and made it “useless” to award 
the Government an injunction. The Gov- 
ernment then appealed directly to this Court 
under 15 U. S. C. § 29, and we noted prob- 
able jurisdiction, 346 U. S. 914. 


[Sherman Act Violation Not Established] 


Three of the four questions presented on 
this appeal deal with rulings by the district 
judge that certain evidence was inadmis- 
sible’ The Government does not challenge 
the court’s conclusion that on the record 
conspiracy was not shown, but it insists 
that error in these rulings precluded estab- 
lishment of the conspiracy. After hearing 
argument and considering as much of the 
record as is before us, including the Gov- 
ernment’s offers of proof, we are of the 
opinion that, even assuming error in each 
of the challenged rulings, it does not appear 
that admission of the evidence in question 
would have been sufficient to change the 
conclusion that the Government had not 
established a case under the Sherman Act; 
hence the rulings cannot be said to have 
affected substantial rights of the parties 
within the meaning of 28 U. S. C8 Alb 
Since on this basis we affirm the judgment 


2 Borden, Bowman, Belmont, Ridgeview and 
Beloit. 

3 Borden, Bowman, Belmont and Ridgeview. 

4'The trial court refused to allow the Gov- 
ernment to use for impeachment of a hostile 
witness a deposition taken in another case; to 
introduce in evidence certain tape recordings 
made for use in the prior case; and to introduce 
testimony as to a conversation with a deceased 
agent of one of the defendants. 

5‘*‘On the hearing of any appeal or writ of 
certiorari in any case, the court shall give 
judgment after an examination of the record 
without regard to errors or defects which do 
not affect the substantial rights of the parties.”’ 

Fed. Rules Civ. Proc., 61: “Harmless Error. 
No error in either the admission or the exclu- 
sion of evidence and no error or defect in any 
ruling or order or in anything done or omitted 
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of dismissal as to the Sherman Act allega- 
tions, it is unnecessary to discuss the pro- 
priety or impropriety of the several rulings. 


[Price Discrimination] 


The fourth question challenges the basis 
of the District Court’s refusal to grant the 
Government injunctive relief against price 
discrimination by four of the defendants.° 
The district judge found that Government 
evidence tended to prove that these defend- 
ant companies have sold at prices which 
discriminate between purchasers of milk of 
like grade and quality. This, he said, would 
give defendants the burden of establishing 
that the discriminations fall within statutory 
exceptions, were it not that under a consent 
decree entered against defendants in a pri- 
vate suit in 1952 by another judge of the 
same court,’ they already are enjoined from 
performing all acts specified by the Gov- 
ernment in its prayer for relief. In the 
opinion of the district judge, 


“A decree of this court entered at the 
instance of a private litigant is as binding 
upon a defendant as a decree entered at 
the instance of the Government; and a 
consent decree, entered by any judge of 
this court without hearing evidence, is as 
binding as a decree entered by another 
judge after a protracted trial. I conclude, 
therefore, that each of the remaining de- 
fendants is now effectively enjoined by 
this court from performing any of the 
acts set forth in the Government’s prayer 
for injunctive relief, insofar as the Clayton 
Act is concerned. 


“As a court of equity, I will not per- 
form a useless task. The violations of the 
Clayton Act described in the complaint 
and shown at the trial are, for the most 
part, old violations. And to this court, 


by the court or by any of the parties is ground 
for granting a new trial or for setting aside 
a verdict or for vacating, modifying, or other- 
wise disturbing a judgment or order, unless 
refusal to take such action appears to the court 
inconsistent with substantial justice. The court 
at every stage of the proceeding must disregard 
any error or defect in the proceeding which 
does not affect the substantial rights of the 
parties.”’ 

6See note 3, supra. Since the Government 
does not question the correctness of the judg- 
ment of dismissal of its claim under § 2(a) of 
the Clayton Act against Beloit, the fifth de 
fendant, it is not before us. : 

7 Dean Milk Co. v. American Processing & 
Naless Con Use De CaN: Til Bb. Di; No. 49 
C1159, Dec. 3, 1952. 
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the Dean decree assures, as completely 
as any decree can assure, that there will 
be no new violations.” 


Accordingly the court dismissed that part 
of the complaint which alleged violations of 
§ 2(a) of the Clayton Act. Thus it appears 
that the Government was refused an in- 
junction solely because of the existence of 
the prior decree entered against defendants 
in the course of a private action. We think 
that refusal on this basis constituted an 
abuse of discretion. 


[Prior Consent Decree in Private Suit Not 
Determinative of Government’s Right 
to Injunction] 


Section 15 of the Clayton Act, 15 U.S. C. 
§ 25, charges the United States district at- 
torneys, under supervision of the Attorney 
General, with the duty of instituting equity 
proceedings to prevent and restrain viola- 
tion of certain of the antitrust laws, including 
price discrimination. Under §16 of the 
Act, 15 U.S. C. § 26, a private plaintiff may 
obtain injuntive relief against such viola- 
tions only on a showing of “threatened loss 
or damage”; and this must be of a sort 
personal to the plaintiff, Beegle v. Thomson 
[1940-1943 Trape Cases 7 56,291], 138 F. 2d 
875, 881 (1943). The private-injunction 
action, like the treble-damage action under 
§4 of the Act, supplements Government 
enforcement of the antitrust laws; but it is 
the Attorney General and the United States 
district attorneys who are primarily charged 
by Congress with the duty of protecting 
the public interest under these laws. The 
Government seeks its injunctive remedies 
on behalf of the general public; the private 
plaintiff, though his remedy is made avail- 
able pursuant to public policy as determined 
by Congress, may be expected to exercise 
it only when his personal interest will be 
served. These private and public actions 
were designed to be cumulative, not mu- 
tually exclusive. S. Rep. No. 698, 63d Cong., 
2d Sess. 42; cf. Federal Trade Comm'n v. 
Cement Institute [1948-1949 Trape Cases 
f 62,237] 333 U. S. 683, 694-695 (1948). 


‘e 


Sond [T]he scheme of the statute is 
sharply to distinguish between Govern- 
ment suits, either criminal or civil, and 
private suits for injunctive relief or for 
treble damages. Different policy consid- 
erations govern each of these. They. may 
proceed simultaneously or in disregard 
of each other.” 
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United States v. Bendix Home Appliances 
[1950-1951 Trapr Cases { 62,546], 10 F. R. D. 
73, 77. (S..D. N.Y, 1949). In -short,. the 
Government’s right and duty to seek an 
injunction to protect the public interest 
exist without regard to any private suit or 
decree. 

To hold that a private decree renders 
unnecessary an injunction to which the Gov- 
ernment is otherwise entitled is to ignore 
the prime object of civil decrees secured 
by the Government—the continuing pro- 
tection of the public, by means of contempt 
proceedings, against a recurrence of anti- 
trust violations. Should a private decree be 
violated, the Government would have no 
right to bring contempt proceedings to en- 
force compliance; it might succeed in in- 
tervening in the private action but only at 
the court’s discretion. The private plaintiff 
might find it to his advantage to refrain 
from seeking enforcement of a violated 
decree; for example, where the defendant’s 
violation operated primarily against plain- 
tiffs competitors. Or the plaintiff might 
agree to modification of the decree, again 
looking only to his own interest. In any 
of these events it is likely that the public 
interest would not be adequately protected 
by the mere existence of the private decree. 
It is also clear that Congress did not intend 
that the efforts of a private litigant should 
supersede the duties of the Department of 
Justice in policing an industry. Yet the 
effect of the decision below is to place on 
a private litigant the burden of policing 
a major part of the milk industry in Chicago, 
a task beyond its ability, even assuming it 
to be consistently so inclined. 

We agree with appellees that the statute 
confers on the Government no absolute 
right to an injunction upon a showing of 
past violation of the antitrust laws by de- 
fendants. As we said in United States v. 
W. T. Grant Co., [1952-1953 Trape CAasEs 
1 67,493], 345 U. S. 629, 633 (1953): 


“ce 


. . the moving party must satisfy 
the court that relief is needed. The neces- 
sary determination is that there exists 
some cognizable danger of recurrent vio- 
lation, something more than the mere 
possibility which serves to keep the case 
alive. The chancellor’s decision is based 
on all the circumstances; his discretion is 
necessarily broad and a strong showing 
of abuse must be made to reverse it.” 


The Government contends that it has “an 
independent right to relief against violations 
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of the Clayton Act, without regard to 
whether such violations previously have 
been enjoined by a decree in a private anti- 
trust suit.” But we cannot say that the ex- 
istence of the private decree warrants no 
consideration by the chancellor in assessing 
the likelihood of recurring illegal activity. 
We hold only that, in view of the difference 
in the respective interests sought to be 
vindicated by the Government and the pri- 
vate litigant, the district judge abused his 
discretion in refusing the Government an 
injunction solely because of the existence 
of the private decree. 


Cited 1954 Trade Cases 
U.S. v. Employing Lathers Assn. 
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[Case Remanded as to Clayton Act 
Allegations | 


The judgment of dismissal as to the 
Sherman Act allegations is affirmed; as to 
the Clayton Act allegations the case is re- 
manded to the District Court for further 
consideration, and such further proceedings 
as may be necessary, in accordance with this 
opinion. 


Mr. Justice BLAck and Mr. Justice JACK- 
son took no part in the consideration or 
decision of this case. 


[1 67,755] United Shoe Machinery Corporation v. United States. 
In the Supreme Court of the United States. No. 394. October Term, 1953. Dated 


May 17, 1954. 


On appeal from the United States District Court for the District of Massachusetts. 
Case No. 912 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Monopolization.—The district court’s judgment based on findings that a manufacturer 
of machines used in shoemaking unlawfully monopolized the manufacture and distribution 


of shoe machinery was affirmed. 


See Combinations and Conspiracies, Vol. 1, § 2005.260; Monopolies, Vol. 1, q 2510.216, 
2510.217, 2510.218, 2510.253, 2510.256, 2510.258, 2510.304, 2510.514, 2510.625, 2515.18, 2515.44, 
2530.48, 2540.14, 2610.464; Department of Justice Enforcement and Procedure, Vol. 2, 


{ 8233.724, 8233.725, 8233.800, 8233.858. 


For the appellant: John L. Hall, Claude R. Branch, Walter Powers, Robert Proctor, 


John B. Reigeluth, and Conrad Oberdorfer. 


For the appellee: Simon E. Sobeloff, Solicitor General; Stanley N. Barnes, Assistant 
Attorney General; Ralph S. Spritzer, Marvin E. Frankel, and Margaret H. Brass, Special 
Assistants to the Attorney General; C. Worth Rowley, Alfred Karsted, and Lawrence 


Gochberg, attorneys. 


Affirming a judgment of the U. S. District Court, District of Massachusetts, see 1952- 
1953 Trade Cases 67,436; for prior decisions of the U. S. District Court, District of 
Massachusetts, see 1950-1951 Trade Cases { 62,589, 62,631, and 1948-1949 Trade Cases 


| 62,298. 


Per Curtam [Jn full text]: The case hav- 
ing been fully argued and the Court being 
satished that the findings are justified by 
the evidence and support the decree, the 
judgment is affirmed. 


Mr. Justice JAcKsoN and Mr. JUSTICE 
CrarK did not participate in the consideration 
or decision of this case. 


[7 67,756] United States v. Employing Lathers Association of Chicago and Vicinity, 


et al. 


United States v. Employing Plasterers Association of Chicago and Vicinity, et al. 


In the United States Court of Appeals for the Seventh Circuit. 


Numbers 10970 


and 10971, respectively. October Term, 1953; April Session, 1954. Filed May 11, 1954.” 


Appeal from the United States District Court, Nothern District of Illinois, Eastern 
Division. Perry, District Judge. Reversed and remanded. 
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U.S.v. Employing Lathers Assn. 
Cases Nos. 1137 and 1138, respectively, in the Antitrust Division of the Department 

of Justice. 


On Motions To Remand. 
Sherman Antitrust Act 


Conspiracy—Motions To Remand—Supreme Court’s Decisions Controlling —The 
Government’s motions to remand two criminal antitrust cases which had been dismissed 
by the District Court were granted. Two companion civil antitrust cases had also been 
dismissed on the ground that the complaints did not state a cause of action. On appeal 
to the United States Supreme Court, this action of the trial court was reversed, the 
Supreme Court holding that the complaints did state a cause of action under the anti- 
trust laws. This action of the Supreme Court in the civil cases was controlling upon the 
Court of Appeals in the criminal cases, since both the criminal and civil actions were 
based upon the same alleged violations and involved the same issues of law. 


See Combinations and Conspiracies, Vol. 1, ] 2035.209, 2035.210; Department of Justice 
Enforcement and Procedure, Vol. 2, J 8025.639, 8029. 


Clayton Antitrust Act 


Conspiracy—Labor Union—Not Exempt Under Section 20.—The Government’s motions 
to remand two criminal antitrust actions were granted. The contention of defendant 
labor unions that because of the labor laws they were removed from the operation of 
the antitrust laws was not sustained, because the United States Supreme Court, in two 
companion civil antitrust cases held that Section 20 of the Clayton Act did not protect 
the unions where they combined with contractors to suppress competition, Since the 
civil cases and the instant criminal cases were based on the same alleged violations and 
involved the same issues of law, the decision of the Supreme Court was controlling on 


the Court of Appeals. 


See Combinations and Conspiracies, Vol. 1, J 2101.081. 
For the plaintiff: Charles H. Weston, Washington, D. C., and Earl A. Jinkinson, 


Chicago, Ill. 


For the defendants: Leo F. Tierney, Charles L. Stewart, Lester Asher, Joseph 
Gubbins, Leo Segall, Holland F. FlaHavhan, and Nathan M. Cohen, all of Chicago, Ill. 


Reversing a decision of the United States District Court, Northern District of Illinois, 


Eastern Division, 1953 Trade Cases { 67,548. 


Before Major, Chief Judge, Durry and Linptey, Circuit Judges. 


[Statement of Case] 


LINDLEY, Circuit Judge [Jn full text]: In 
these appeals the United States filed mo- 
tions asking us to dispose of each by sum- 
mary order remanding the same to the 
District Court, on the ground that, by inter- 
vening decisions since the appeals were 
taken, the Supreme Court, in the cases of 
United States v. Employing Lathers Assn., 
etc., et al., [1954 TRADE Cases { 67,693], 347 
U.S. 198, decided March 8, 1954, and United 
States v. Plasterers’ Assn., etc., et al., [1954 
TRADE CASES { 67,692], 347 U. S. 186, de- 
cided March 8, 1954, has determined the law 
finally and adversely to the contentions of 
appellees on these appeals. 


The procedural facts and issues in both 
appeals are substantially identical and all 
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statements herein are applicable to each 
unless otherwise noted. These are two of 
five related cases, arising under the anti- 
trust laws, 15 U. S. C. Sec. 1, et seq., filed 
in the District Court for the Northern Dis- 
trict of Illinois, all of which were dismissed 
on motions on July 20, 1953 [1953 TrapE 
Cases { 67,548]. With one of the five, we 
are not now concerned,—Howard v. Local 
74, Wood, Wire and Metal Lathers Int. Union, 
Etc., et al., [1953 Trave Cases J 67,638], No. 
53 C 125 below, appeal dismissed on motion, 
208 F. 2d 930 (CA-7), a private suit for 
damages under Section 4 of the Clayton 
FNC A USs SRC. WS 


[History of Cases] 
A brief history of the four remaining 
cases and of the inter-relationship between 
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them follows. They were all antitrust ac- 
tions filed by the United States, each based 
on essentially similar factual averments. 
United States v. Employing Lathers Assn., 
Etc., et al., No. 52 C 1639, was a civil action 
alleging a conspiracy between the named 
defendant and others to violate those laws 
by practices designed to, and tending to 
restrain commerce unduly and to monopo- 
lize the lathing trade in the Chicago area. 
An indictment in a companion case, United 
States v. Employing Lathers Assn., Etc., et al., 
No. 52 CR 331, No. 10970 here on appeal, 
alleged substantially the same facts as did 
the complaint in 52 C 1639 and charged the 
defendants with criminal offenses in viola- 
tion of the antitrust laws. United States v. 
Employing Plasterers Assn., Etc., et al., No. 
52 C 1640, and United States v. Employing 
Plasterers Assn., Etc., et al., No. 52 CR 332, 
No. 10971 here on appeal, by civil complaint 
and indictment respectively, charged like 
monopolistic practices by the defendants in 
the plastering trade in the Chicago area 
as violative of the Act. 


[District Cowrt Dismissed Complaints], 


In the District Court the respective de- 
fendants moved to dismiss the complaints in 
Nos. 52 C 1639 and 52 C 1640, and the in- 
dictments in 52 CR 331 and 52 CR 332, on 
the ground that the respective pleadings 
failed to state a cause of action or an offense 
under the laws. Specifically, all defendants 
in each cause moved to dismiss on the 
ground that the monopoly charged was local 
in character, not in or affecting interstate 
commerce. In No. 52 CR 331 (10970), de- 
fendant, Local 74, Etc., urged the additional 
ground that the activity charged was labor 
union activity expressly exempted from the 
operation of the antitrust laws by Section 
6 of the Clayton Act, 15 U. S. C. Sec. We 
In No. 52 CR 332 (10971), defendants, 
Journeymen Plasterers, Etc., Local 5 and 
William Dalton, based their motion on the 
additional ground that the monopolistic 
practices charged were labor activities sanc- 
tioned by the laws of the United States, 
specifically by Section 20 of the Clayton 
Act, 29 U. S. C. Sec. 52, as exempt from 
the antitrust laws. The respective motions 
against the complaints in Nos. 52 1039 
and 52 C 1640 raised substantially the same 
grounds. 

The motions came on to be heard at a 
combined hearing on July 13, 1953, together 
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with a like motion in the Howard case, 
53 C 125. Each motion was granted, for 
the reason, as the court found, that the 
actions charged were local in character, did 
not constitute activity in interstate com- 
merce and did not affect such commerce. 
The court did not consider the averments 
raised by the unions in the respective causes 
that the activity complained of was within 
the pale of concerted union activity per- 
mitted and sanctioned by the laws of the 
United States and expressly exempted from 
the operation of the antitrust laws by 29 
U. S. C. Sec. 52 and, more specifically by 
Ub Ses Sees lh 


[Appeal by Government] 


The trial court dismissed the indictments 
involved here and likewise dismissed the 
complaints in the companion civil actions, 
solely on the ground that the conspiracy 
or monopolistic combination charged was 
local in nature, did not affect interstate 
commerce and was not, therefore, actionable 
under the antitrust laws. The court did 
not, in any of the cases, rule on the suffi- 
ciency of the allegations made to support 
the charge made, assuming applicability of 
the antitrust laws. The United States filed 
an appeal in each cause, to this court in the 
criminal causes and, as provided by the ex- 
pediting statutes, 15 U. S. C. 29, to the 
Supreme Court of the United States in the 
civil causes. On stipulations of the parties 
that the cases before us “present the same 
issues as are presented in an appeal to the 
Supreme Court taken by the United States” 
from the judgments dismissing the respec- 
tive civil actions against defendants, we 
stayed further proceedings here until the 
Supreme Court had decided the appeals 
taken to that court. On March 8, 1954 the 
Supreme Court rendered decisions reversing 
the respective judgments. Untted States v. 
Employing Lathers Assn., Etc., et al. [1954 
TRADE CASES J 67,693], 347 U. S. 198; United 
States v. Employing Plasterers’ Assn., Etc., 
et al. [1954 Trapve Cases { 67,692], SH 1, Sb 
186. These motions followed. The first 
issue before us on each appeal, as it was 
before the Supreme Court in the civil ap- 
peals, is whether the trial court erred in 
holding the illegal combination, if any, to be 
local in character. : 

Thus the Supreme Court summarized the 
trial court’s conclusions: “The District Court 
did not question that the foregoing [allega- 
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tions in the complaint] and other factual 
allegations showed a combination to restrain 
competition among Chicago plastering con- 
tractors. But the court considered these 
allegations to be ‘wholly a charge of local 
restraint and monopoly’ not reached by the 
Sherman Act. And the court held that 
there was no allegation of fact which showed 
that these powerful local restraints had a 
sufficiently adverse effect on the flow of 
plastering materials into Illinois.” The court 
then ruled that the District Court had erred 
in this determination. United States v. Em- 
bloying Plasterers’ Assn., Etc., et al., 347 U.S. 
186 at 188 and 189. 


[Reasoning of District Court] 


That the quotation fairly summarizes the 
lower court’s conclusions is borne out by 
that court’s memorandum opinion in each 
case and by the remarks of the trial judge 
transcribed during the course of the pro- 
ceedings on July 13, 1953, when all four 
causes were decided. In its memorandum, 
the court said of the averments of the in- 
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State of Illinois. As far as I can find, 
there is nothing in the allegations that 
indicates anything else than that when 
they speak of the Chicago area the refer- 
ence is to Chicago, Cook County, DuPage 
County, Lake County * * * not crossing 
any state lines. * * * There is not any- 
thing there I can see, any allegation, that 
the plastering contractor buys that from 
out-of-state himself. If he did, if there 
was such an allegation * * * then we 
would have to go to trial on the issues, 
because there would then be involved 
commodities passing in interstate com- 
merce. But that is not the situation as 
I see it here. * * * We are dealing 
here with a local restraint and monopoly 
of local labor, and when I say local I 
mean Illinois, * * * restraint upon local 
labor service, Illinois service. * * * 
Whatever restraint there is takes place 
after all the buying and selling is done, 
the water line is complete and the water 
is being sprayed out, so to speak, and 
they are picking it up in buckets and 
doing what they are doing with it, but 
they are not cutting the line above. * * * 
This indictment is brought specifically 


dictments: 


“This is wholly a charge of local restraint 
and monopoly by local labor and a local 
lathers association, all confined to three 
counties in the State of Illinois. * * * 
Whatever restraint there is occurs after 
all buying and selling is completed. The 
flow of commerce is not unlike the flow 
of water and the statute is designed to 
prevent a break in the pipes through 
which interstate commerce flows across 
state lines and to the consumer, The 
statute is not designed to apply to the 
use the consumer makes of the articles 
of commerce after the consumer has com- 
pleted his purchase * * *. The Sher- 
man Act was not intended by Congress 
to interfere with local affairs, even though 
they might be unfair and malicious and 
economically unsound. * * * Jn the 
light of the authorities, it is the view of 
this court, indictments and complaints do 
not state an offense or cause of action 
under the antitrust laws.” 


The same view is variously expressed by 
the court in the transcript of the July 13 
proceedings. For example: 


“The indictment alleges that customarily 
lathing materials installed by lathing con- 
tractors in the Chicago area are purchased 
from building material dealers in the 
Chicago area who purchase said material 
from out-of-state concerns * * * T am 
taking the Chicago area to mean the 
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under and is limited to and deals only 
with the Sherman Act. It is purely con- 
jectural that this practice may remotely 
and indirectly affect the flow of commerce.” 


These quotations are representative of the 
whole of the opinion expressed by the court, 
both orally and in its written memorandum. 
The Supreme Court’s determination of this 
issue is conclusive upon us, and to this 
extent these appeals are controlled by the 
intervention of its judgments. 


Appellees oppose the motions on the 
ground, inter alia, that the Supreme Court 
did not consider the sufficiency of the aver- 
ments of a violation of Section 2 of the 
Sherman Act, 15 U. S. C. Sec. 2. In the 
causes before us, like charges are contained 
in count two of each indictment. The Gov- 
ernment abandoned these charges before 
the Supreme Court and assures us now of 
its intent, on remand of these causes, to 
move for the dismissal of count two of each 
indictment. We think we may rely on this 
statement of the Government’s intention 
and consider the indictments as if count 
two has been removed from each indictment. 


[Labor Unions Not Exempt] 


We need consider briefly, however, whether 
the averments of the unions invoking the 
labor relation laws remove these defendants 
from the operation of the antitrust laws, 1.€., 
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whether the judgment of the court below 
may be sustained on this ground. The Su- 
preme Court disposed of the contention 
made by the Plasterers’ Local 5 of immu- 
nity under Section 20 of the Clayton Act 
as being without merit, since the allegations 
of the complaint sufficiently charged “that 
the union and its president have combined 
with business contractors to suppress com- 
petition among them. Allen Bradley Co. v. 
Local Union’ No. 3 [1944-1945 TRAnDE CASES 
1 5%,3801, 325°U: S.-/97-" USS: uv. Employ- 
ing Plasterers’, 347 U. S. 186 at 190. This 
ruling that the combination of a union with 
employers in a trade to monopolize the 
trade is not a legitimate labor activity dis- 
poses of the identical issue before us. The 
labor defendants in No. 10971 invoke the 
same section (Section 20), 29 U. S. C. Sec. 
52. And the contention made in No. 10970 
invoking Section 6 of the Clayton Act, 15 
U. S. C. Sec. 17, cannot be distinguished 
from the Supreme Court’s ruling. That sec- 
tion exempts labor unions and their mem- 
bers from charges of violation of the antitrust 
laws predicated on the organizations’ pur- 
suit of legitimate objects. The rule for its 
application was succinctly stated in Duplex 
Printing Press Co. v. Deering, 254 U. S. 443, 
469, wherein the court said: 


“The section assumes the normal objects 
of a labor organization to be legitimate, 
and declares that nothing in the anti-trust 
laws shall be construed to forbid the exis- 
tence and operation of such organizations 
or to forbid their members from lawfully 
carrying out their legitimate objects; and 
that such organization shall not be held 
in itself—merely because of its existence 
and operation—to be an illegal combina- 
tion or conspiracy in restraint of trade. 
But there is nothing in the section to 
exempt such an organization or its mem- 
bers from accountability where it or they 
depart from its normal and _ legitimate 
objects and engage in an actual combina- 
tion or conspiracy in restraint of trade. 
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And by no fair or permissible construc- 
tion can it be taken as authorizing any 
activity otherwise unlawful, or enabling 
a normally lawful organization to become 
a cloak for an illegal combination or con- 
spiracy in restraint of trade as defined 
by the anti-trust laws.” 


See United States v. Carrogzo, 37 F. Supp. 
191, aff'd United States v. International Hod 
Carriers, Etc., 313 U. S. 539; Leader v. Apex 
Hosiery Co., 108 F. 2d 71, aff’d [1940-1943 
TRADE CASES J 56,039] 310 U. S. 469 (CA-3). 


In No. 10970, the indictment charges that 
the defendant union and its officers have 
combined with business contractors to sup- 
press competition in the lathing trade. This 
is substantially the same charge which the 
Supreme Court held sufficient in the Plasterers’ 
case No. 440. Nothing remains for our 
decision; the lower court’s decision cannot 
be affirmed on any ground properly before 
us, in view of the applicable pronouncements 
by the Supreme Court. 


We have examined the averments of the 
indictments involved. They are extended 
and detailed in character. In our opinion 
they comply with the requirements of the 
Criminal Rules of Procedure and with the 
standards prescribed by the Supreme Court 
in such cases as Cochran v. U. S., 157 U. S. 
286; Hagner v. U. S., 285 U. S. 427, and 
U. S. v. DeBrow, 346 U. S. 374. In this 
respect, they differ significantly, we think, 
from the averments of the indictment in- 
volved in United States v. Starlite Drive-In 
[1953 Trave Cases {[ 67,495], 204 F. 2d 419 
(CA-7). 


[Decisions of Supreme Court Controlling] 


Both causes are controlled by the inter- 
vening decisions by the Supreme Court; 
they are remanded to the trial court for 
further proceedings. Butler v. Eaton, 141 
U. S. 240. 


[167,757] J. J. Theatres, Inc., and Luxor Group, Inc. v. Twentieth Century-Fox 
Film Corp., Skouras Theatres Corp., Spyros Skouras and George Skouras. 

In the United States Court of Appeals for the Second Circuit. No. 95—October Term, 
1953. Argued January 5, 1954; decided May 12, 1954. Docket No. 22841. 

Appeal from the United States District Court, Southern District of New York. WEIN- 


FELD, Judge. Reversed and remanded. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Instructions to Jury—Substantial Competition 
—Proof of Conspiracy.—In a treble damage suit alleging a conspiracy to deprive plain- 


tiffs, theatre operators, 
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substantial competition were found to exist between plaintiffs’ theatre and defendants’ 
theatre then the plaintiffs had failed to establish the element that the prior run and 
clearance in favor of the defendants’ theatre were unreasonable and that the verdict should 
be for the defendants was in error. The complaint had alleged that the refusal to license 
first run pictures to the plaintiffs was in restraint of trade (1) because the two theatres 
were not in substantial competition, and (2) because the defendants had refused to nego- 
tiate for licensing first run films on any terms whatsoever. The instruction of the trial 
court as to the necessity for lack of substantial competition in order for the plaintiffs to 
recover overlooked the second allegation and thus denied the plaintiffs the right to have 
that charge submitted to the jury. As a matter of law, if it were pleaded and proved that 
the defendants had conspired to deprive the plaintiffs of pictures on a first run basis, even 
though the theatres of both were in substantial competition, the conspiracy might have 
unreasonably restrained trade in violation of the law. 


See Private Enforcement and Procedure, Vol. 2, J 9014.35. 


Private Enforcement and Procedure—Period for Which Recovery May Be Had.— 
Plaintiffs in a treble damage suit alleging that the defendants during two separate periods 
of time had conspired to deprive plaintiffs of first run films for their theatre may not 
recover damages except for periods during which they made demands for that which they 
allege they were deprived of by the conspiracy. 


See Private Enforcement and Procedure, Vol. 2, J 9011.250. 


For the plaintiffs-appellants: Monroe E. Stein (Hess, Mela, Segall, Popkin & Guter- 
man, by Lionel S. Popkin and Robert L. Pelz, of counsel), all of New York, N. Y. 


For the defendants-appellees: Dwight, Royall, Harris, Koegel & Caskey (Frederick 
W.R. Pride, Charles F. Young, and Barbara A. Scott, of counsel), for Twentieth Century- 
Fox Film Corp. and Spyros P. Skouras; Sherpick, Gilbert, Regan & Davis (Eugene A. 
Sherpick, Richard T. Davis, and William C. Woodson, of counsel), for Skouras Theatres 
Corp. and George Skouras. 


[Deprivation of “First Run” Pictures 
Charged] 


Cuase, Chief Judge [Jn full text]: The 
appellants, who are the operators of the 
Luxor Theatre, a motion picture theatre at 
208 East 170th Street in the Bronx, in the 


1941, and was operated by that lessor until 
June 30, 1944, when the appellant, Luxor 
Group, Inc., became its sub-lessee. Since 
then the sublessee has operated it and also 
some twelve other theatres leased by it in 
the Bronx. 


Southern District of New York, alleged in 
their complaint, as amended, a conspiracy 
by the appellees in violation of the antitrust 
statutes, §§ 1, 2, 15 and 26 of Title 15, U.S.C, 
to deprive the appellants of “first-run’” pic- 
tures for exhibition in their theatre and to 
restrict them to subsequent runs following 
unreasonable “clearances” * in favor of an- 
other theatre in the Bronx called the Park 
Plaza Theatre. Trial was by jury which 
returned a verdict for the defendants and this 
appeal is from the judgment entered thereon. 
Asserted errors in the charge and in the admis- 
sion and exclusion of evidence are urged as 
the grounds for reversal. 


The Luxor Theatre was leased by the 
appellant, J. J. Theatres, Inc., on March 16, 


The appellee, Skouras Theatres Corpora- 
tion, is the operator of some fifty motion 
picture theatres in the New York metro- 
politan area including the Park Plaza The- 
atre located at the southwest corner of 
Tremont Avenue and University Avenue in 
the Bronx, a little over a mile from the 
Luxor Theatre by one available route and 
a little over a mile and a half by another. 
The appellee, Spyros Skouras, was for- 
merly the president, and until] 1948 was a 
director, of Skouras Theatres Corporation 
and at all times now material has been a 
large stockholder in it. Since 1942 he has 
been the president of appellee, Twentieth 
Century-Fox Film Corporation. He is a 
brother of appellee, George Skouras, who 


1“Clearance’’ is the period of time which 
must elapse between runs of the same picture 
in a designated area or in designated theatres 
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within such area and is usually a condition in 
the contracts under which the exhibition of 
the picture is licensed. 
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was president of appellee, Skouras Theatres 
Corporation from 1935 to 1952 and at all 
material times has been a director of that 
corporation, holding a sizable amount of its 
stock. 


Warner Bros. Pictures Distributing Cor- 
poration, RKO Radio Pictures, Inc., Uni- 
versal Film Exchanges, Inc., and Universal 
Pictures, Inc., which are large producers 
and distributors of motion pictures were 
added by an amendment to the complaint 
in the pre-trial order as co-conspirators but 
not as defendants and also so named were 
RKO Theatres, Inc., and Radio-Keith Or- 
pheum Corp., which operated theatres in a 
chain called the RKO Circuit. 


The conspiracy was charged in the com- 
plaint to have affected the plaintiffs differ- 
ently in each of two periods. In the first 
period, which runs from March 15, 1941 to 
February 9, 1949, it was alleged that as a 
result of the conspiracy all the co-conspira- 
tors named refused unreasonably to license 
the appellee’s Luxor’s Theatre to exhibit 
the feature motion pictures distributed 
by any of them on what is called a non- 
exclusive neighborhood first run. Dur- 
ing the second period, which runs from 
February 10, 1949 to February 5, 1952, there 
was no refusal to license the Luxor Theatre 
to exhibit any feature pictures on a basis 
unsatisfactory to the appellants save those 
distributed by Twentieth Century-Fox. Dur- 
ing both perods the distribution of neighbor- 
hood first run pictures in the New York 
area was divided into what was called the 
Loew split and the RKO split, the former 
including the pictures distributed by Loew’s, 
Columbia, Paramount, United Artists and 
one-half of Universal’s distribution and the 
first neighborhood run of pictures in this 
split was only in Loew theatres. The RKO 
split, which is the one involved in this suit, 
consisted of the pictures distributed by 
Twentieth Century-Fox, Warner Bros., 
RKO, and the other half of Universal’s 
distribution. 


[Lack of Substantial Competition Claimed] 


The principal contention of the appellants 
at the trial was that the admitted refusal to 
license the exhibition of feature motion pic- 
tures at the Luxor Theatre on a non-exclu- 
sive neighborhood first run basis was an 
unreasonable restraint of trade because that 
theatre was not in substantial competition 
with the Park Plaza Theatre. Considerable 
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evidence was received on the subject of the 
competitive status of these two theatres and 
on the whole was such that the jury could 
justifiably have found either that they were 
in substantial competition during one or 
both of the periods involved in this suit or 
that they were not in either period, but for 
the purposes of this appeal we must assume 
that the jury found that they were during 
both periods. So we find it unnecessary in 
the present aspect of the case to lengthen 
this opinion by a recital of the evidence on 
that subject. 


[Instructions of Trial Judge | 


The trial judge well and clearly gave the 
jury to understand that the burden was on 
the appellants to prove by at least a pre- 
ponderance of the evidence that the prior 
run and clearance in favor of the Park 
Plaza over the Luxor was unreasonable and 
charged correctly in this respect as to the 
other elements which they had so to prove 
to entitle them to a verdict. He also charged 
that: “If you find there was substantial 
competition between the two theatres, then 
plaintiffs have failed to establish the element 
that the prior run and clearance in favor 
of the Park Plaza over the Luxor was un- 
reasonable and your verdict should be for 
the defendants.” He thus made a finding 
of no such competition a condition prece- 
dent to a finding of unreasonable restraint 
of trade that would support a plaintiffs’ 
verdict. 


[Dispute Over Part of Charge | 


The appellants took an exception to that 
part of the charge and to the refusal of 
requests to charge which they had timely 
made to the effect that though their princi- 
pal contention was that the Luxor and the 
Park Plaza were not in substantial competi- 
tion a finding that they were was “not 
necessarily fatal to the plaintiffs’ case.” And 
that they could recover if the jury found 
that the “defendants and the alleged con- 
spirators, or some of them, acted in concert 
to refuse first neighborhood run films on 
the RKO split for exhibition at the Luxor 
Theatre and that the Luxor was a “rep- 
resentative first-run neighborhood theatre” 
in the area; and that “the defendants and 
co-conspirators or some of them agreed that 
none of the distributors of pictures on the - 
RKO split would either license pictures to 
the Luxor Theatre on a first neighborhood 
run or negotiate on any terms with the 
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plaintiffs for a first neighborhood run at 
the Luxor Theatre. * * *” 


The judge explained his refusal to charge 
as requested by saying: 


“Well, with respect to your revised re- 
quests to charge, 33, 34 and 34A, I have 
advised you that my refusal to charge 
was based on the fact that the case was 
brought on the theory that the theatres 
were not in substantial competition; the 
basic pleadings were so drawn; the evi- 
dence in the case offered by the witnesses 
on behalf of the plaintiffs indicated that; 
all the conversations had from 1941 to 
1948, and the letters sent in June, 1948, 
were to the effect that the move-up was 
sought on the basis that the theatres were 
not in substantial competition, and in 
1949, as I recall it, on one occasion when 
there was a suggestion that there might 
be bidding as between the two theatres, 
Klein indicated that he would not bid on 
behalf of the Luxor because he urged 
that the theatres were not in substantial 
competition. And it has been clear from 
the start of the case that that was the 
basis upon which it was tried and that 
is the only evidence submitted in the 
case.” 


[Trial Judge Erred] 


In limiting the submission of the case to 
the jury on the plaintiffs’ principal theory 
that there was no substantial competition 
between the two theatres and making a 
finding in accord with that theory essential 
to any recovery, the judge was led inad- 
vertently into error, we think, by the great 
emphasis which had been put upon that 
phase of the case. As a matter of law, if it 
were pleaded and proved that the defend- 
ants had conspired to deprive the Luxor 
Theatre of pictures for exhibition on a first 
neighborhood run by refusing to negotiate 
with the plaintiffs on any terms for such a 
run, even though that theatre and the Park 
Plaza Theatre were in substantial competi- 
tion, the conspiracy might have unreason- 
ably restrained trade in violation of the 
antitrust statutes. See U. S. v. Paramount 
[1946-1947 Trape Cases § 57,470], 66 F. 
Supp. 323; aff'd in part and reversed in part 
and remanded [1948-1949 Trapt CasEs 
J 62,244], 334 U. S. 131, and U. S. v. Para- 
mount, 85 F. Supp. 881 [1948-1949 Trapr 
CASES {[ 62,473], aff'd 339 U. S. 974. Also 
Theatre Enterprises v. Paramount [1954 TravE 
Cases { 67,640], 346 U. S. 537. So limiting 
liability to a situation where the theatres 
were shown not to have been in substantial 
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competition can only be justified if the rec- 
ord supports the conclusions stated by the 
judge when he denied the requests to 
charge. See, Bordonaro Bros. Theatres v. 
Paramount Pictures [1948-1949 Trape CASES 
{ 62,467], 2 Cir., 176 F. 2d 594. We shall 


now turn to that. 


[Amended Complaint] 


The amended complaint consists of 43 
paragraphs in one of which, No. 23, the 
sole allegation is that the two theatres were 
not in substantial competition with each 
other for patronage. But in other para- 
graphs it is alleged that distributors grant- 
ing priority of run to one theatre over 
another are justified in so doing only when 
guided by legitimate business reasons such 
as that because of the location of the the- 
atre given priority, its appointments, the 
skill and experience of its operators and 
other factors, it is the one more likely to 
be able to pay a larger rental and that it 
will pay a larger rental; that the “Luxor 
Theatre playing the features of the de- 
fendant distributor on a non-exclusive run 
in the Borough of Bronx, City of New York 
is able to and will pay larger film rental 
for the exhibition of those pictures of the 
defendant Park Plaza Theatre exhibiting 
the defendant distributor’s pictures on the 
same run, and the plaintiffs have advised 
the defendant distributor of this fact and 
of its (sic) willingness to guaranty the said 
film rental.” It was also alleged that, 


“The defendant Fox has refused to 
negotiate with the plaintiffs for the exhi- 
bition of the features distributed (sic) by 
them respectively at the Luxor Theatre 
on a non-exclusive first run on any terms 
whatsoever. The plaintiff, J. J. Theatres, 
Inc., from March 15, 1941 to June 30, 
1944, and the plaintiff Luxor Group, Inc., 
since July 1, 1944, have many times ad- 
vised the defendants of its (sic) desire 
and willingness to negotiate for the first 
said run at the Luxor Theatre without 
clearance over the Park Plaza Theatre 
(which the plaintiffs prefer and believe is 
the proper method of distribution) or on 
a competitive basis or otherwise for a run 
with clearance over the Park Plaza The- 
atre if the said defendant has refused to 
enter into any negotiations, competitive or 
otherwise, for any such run.” 


[Plaintiffs Second Claim] 


In view of the above we should, and do, 
treat the complaint as alleging adequately 
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(1) the principal claim of the plaintiffs that 
the refusal of the defendant Fox, pursuant 
to the conspiracy, to license the exhibition 
of its feature pictures at the Luxor Theatre 
on a first run neighborhood basis without 
clearance over the Park Plaza Theatre was 
an unlawful restraint of trade because the 
two theatres were not in substantial compe- 
tition for patronage; and (2) the secondary 
claim that it unlawfully refused to nego- 
tiate with them, as the operators of a 
theatre in substantial competition with the 
Park Plaza Theatre, for any such run at 
their theatre on any terms whatever. But 
even if this had not been so, that would 
not have foreclosed the plaintiffs’ right to 
have the case submitted to the jury on what 
we have called their secondary claim for, 
if the evidence was sufficient to require such 
submission, any apparent pleading block 
might have been removed under Rule 15(b) 
F. R. C. P. by amending the pleadings to 
conform them to the proof. 


[ Evidence] 


The defendants rested at the close of the 
plaintiffs’ evidence. That evidence, though 
to a large extent concerned with whether 
or not there was substantial competition 
between the two theatres, covered much 
more ground than that. It tended to show 
also the suitability of each theatre for the 
exhibition of first run feature pictures from 
the standpoint of location, potential pat- 
ronage, size, appointments, management, ad- 
mission prices, surrounding transportation 
facilities, maintenance, and the like. This 
evidence was such that the jury might justi- 
fiably have found that the Luxor Theatre 
was suitable for the exhibition of feature 
pictures on a first run non-exclusive basis 
and that if actuated by legitimate business 
reasons alone a distributor would have 
selected that theatre for such licensed ex- 
hibitions of feature pictures. To this extent 
the evidence did require the submission of 
the secondary claim of the plaintiffs in sub- 
stantial compliance with the requests to 
charge. 


Whether such submission should have 
covered both periods presents another ques- 
tion, however, for the plaintiffs cannot re- 
cover damages on account of any failure to 
obtain feature pictures for first-run exhibi- 
tion unless they made demand for that of 
which they now claim they were deprived 
by the conspiracy. Milwaukee Towne Corp. 
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J.J. Theatres, Inc. v. 20th Century-Fox Film Corp. 
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v. Loew's, Inc., 7 Cir., 190 F. 2d 561; cert. 
denied 342 U. S. 909. 


[Necessary Demand] 


As to the period from February 25, 1949, 
to the date of the suit there can be no doubt 
as to the making of the necessary demand 
to support what we have herein called the 
plaintiffs’ secondary claim. On that date, 
J. J. Theatres, by Harold J. Klein, wrote 
a Mr. Florin, who represented the defendant 
digtributor, that it wished to negotiate for 
a license to exhibit two motion pictures 
named for a seven day run commencing on 
“the first day on which said pictures are 
being made available for exhibition in the 
Bronx.” 


“Should you determine that the Luxor 
Theatre is in competition with any other 
Theatre for first run patronage in the 
Bronx, and that you will license a first 
run to only one of these 2 (two) Theatres 
we are herewith requesting that you enter 
into competitive negotiations with us for 
first run at the Luxor Theatre. 

“This letter is written without relin- 
quishing any rights we may have had in 
the past and without being an admission 
on our part that the Luxor Theatre is In 
competition with any Theatre for first 
run patronage in the Bronx.” 


This letter was followed by one of like 
tenor on March 2, 1949, requesting the nego- 
tiation of a license to exhibit another first 
run picture and by one on March 29, 1949, 
making the same request as to another pic- 
ture and adding, “Until further notice from 
us please consider that the request embodied 
in this letter shall apply to all pictures re- 
leased by you.” 


Before the date of the first of these 
letters, the demands the plaintiffs had made 
upon the defendant distributor, so far as 
shown by this record, for the licensing of 
non-exclusive first run exhibitions of pic- 
tures at the Luxor Theatre were coupled 
with the assertion that it was not in sub- 
stantial competition with any prior run the- 
atre in the Bronx. They included, however, 
either expressly or by necessary implication, 
the demand that all existing clearances over 
the Luxor Theatre be eliminated. 


As the above mentioned assertion of the 
non-competitive position of the Luxor The- 
atre is presently to be treated as one con- 
trary to fact, the question arises whether 
in respect to the period antedating February 
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25, 1949, the demands by the plaintiffs for 
the licensing of first neighborhood runs of 
pictures on a non-exclusive basis was limited 
by the reason given for making it to one 
contingent upon the existence of non-com- 
petition. We think not. They put the de- 
fendant distributor on notice that the stated 
kind of licensing was requested. In deter- 
mining whether to comply with such a 
definite demand for a definitely stated kind 
of licensing no relevant factors were ex- 
cluded by the language of the demand and 
it was called upon to act on the basis of 
whatever considerations it saw fit to let 
influence its decision. Since the demands 
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served that purpose they were sufficient for 
the entire period following the making of 
the initial one. 


[New Trial] 


As this requires a remand for a new trial 
covering both periods we do not reach the 
other points for reversal urged by the ap- 
pellants. As the case was tried this time we 
find no error as to them and as the situation 
on the retrial may be a differing one in some 
respects we feel that no good purpose would 
be served by discussing them now. 


Judgment reversed and cause remanded. 


[67,758] United States v. International Boxing Club of New York, Inc., a corpora- 
tion of New York; International Boxing Club, a corporation of Illinois; Madison Square 
Garden Corp., a corporation of New York; James D. Norris, and Arthur M. Wirtz. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 74-81. Dated April 22, 1954. 


Case No. 1122 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Record for Purposes of Appeal—Au- 
thority of District Court To Strike from Record.—In appealing to the United States Su- 
preme Court from the dismissal of a complaint charging conspiracy to monopolize, and 
with monopolizing, the professional championship boxing business in the United States, 
the Government sought to include in its praecipe the defendants’ answers to the complaints 
and certain papers connected with an earlier motion for a trial preference. The defendants’ 
motion to strike these papers from the praecipe was sustained because they were not prop- 
erly part of the record for purposes of appeal. They did not form a part of the papers 
on which the dismissal was based, nor were they referred to on the argument. 


The Court was authorized to strike the papers because the Federal Rules of Civil 
Procedure, incorporated into the Rules of the Supreme Court by reference, allow a district 
court to exclude from the record for appeal immaterial matter. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8235. 
For the plaintiff: Melville C. Williams and Harold Lasser, New York, N. Y. 


For the defendants: Simpson, Thacher & Bartlett, and Read & Priest, all of 
New York, N. Y. 


Memorandum 
[Papers Sought To Be Included in Praecipe] 


Noonan, District Judge [In full text]: On 
February 4, 1954, this court granted a mo- 
tion made by the respondents to dismiss 
the complaint in this action for lack of 
jurisdiction of the subject matter of the ac- 
tion and for failure to state a claim upon 
which relief could be granted. This deci- 
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sion was rendered from the bench after 
oral argument, and an order entered Feb- 
ruary 8, 1954, pursuant to that decision, is 
now the subject of an appeal to the Supreme 
Court of the United States. 


Despite the fact that the order itself 
states that the decision of the court was 
based on “* * * the summons and com- 
plaint and the Marshal’s return herein, the 
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stipulation dated January 7, 1954 amending 
the complaint herein, the notice of motion 
dated December 2, 1953, and after hearing 
counsel * * *” (for both sides), the plain- 
tiff seeks to include two other items in the 
praecipe. These two items, which are the 
subject of this motion to strike, are (1) 
the answers of the parties, and (2) the 
papers connected with an earlier motion for 
a preference. 


Two specific problems are thus before 
this court: whether these two items are 
properly a part of the record; and, if not, 
whether this court has the authority to 
strike them. 


[Papers Not Properly Part of Record] 


On the first question, it is the opinion 
of this court that the items attacked are not 
properly part of the “record” for purposes of 
appeal. They did not form a part of the 
papers on which the decision was based 
nor was reference made to them on the 
argument. Although they were inthe file 
of the case, they were never “before” the 
court during the course of the argument 
on the motion to dismiss. 


The purpose of an appeal is to correct an 
error or errors made in the court below. 
In the instant case, that would entail a 
showing that the complaint in the action 
does state a claim upon which relief could 
be granted, and that this court does have 
jurisdiction over the subject matter. Unless 
both grounds for dismissal are found to be 
in error, the action must stand as dismissed. 


Looking to the question of whether or 
not the complaint states a claim upon which 


relief can be granted, it is clear that neither, 


answers, nor affidavits filed in connection 
with an unrelated motion, can bear out the 
sufficiency of the complaint. It must stand 
or fall on its own merits. 


Both because these matters were never 
before this court when it was called upon 
to make its decision, and because they are 
not relevant to the sufficiency of the com- 
plaint, the inclusion of these disputed items 
in the praecipe is neither necessary nor 
proper. They do not form a material part 
of the record, nor do they properly reflect 
what occurred in this court. 


Accordingly, it is the opinion of this 
court that the motion to stike should be 
granted if this court has the power so to do. 
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[Court Has Power To Strike] 


Rule 10(2) of the Revised Rules of the 
Supreme Court of the United States (Title 
28, U. S. Code) provides that the clerk . 
of the lower court shall forward to the 
Supreme Court “* * * a true copy of 
the material parts of the record * * *”. The 
praecipe is authorized to enable the clerk 
to do-so and “* * * for the purpose of 
reducing the size of transcripts and elimi- 
nating all papers not necessary to the con- 
sideration of the questions to be reviewed 
* * &? The rule then goes on to incorpo- 
rate by reference Sections (c), (e), and (h) 
of Rule 75 and Rule 76 of the Rules of Civil 
Procedure (Title 28 U. S. Code). 


Of those portions of Rule 75 and Rule 
76 of the Rules of Civil Procedure incorpo- 
rated by reference into Rule 10 of the Su- 
preme Court Rules, only Rules 75(e) and 
(h) are applicable to the instant situation. 


Rule 75(e) entitled “Record To Be Ab- 
breviated”, opens with the sentence “All 
matter not essential to the decision of the 
questions presented by the appeal shall be 
omitted.” 

Rule 75(h) is entitled “Power of Court 
to Correct or Modify Record” and provides 
that “* * * if any difference arises as 
to whether the record truly discloses what 
occurred in the district court, the difference 
shall be submitted to and settled by that 
court and the record made to conform to 
the truth.” 


It is essentially the wording of this last 
paragraph on which rests the authority of 
this court to grant the motion to strike 
the disputed items from the. praecipe. 


In 1886, in the case of Hoe v, Kahler, 
Cire. Ct: S. D. N. Y., 27 Fed. 145, 146, the 
court stated, “*9* «4 direction of this 
court in a doubtful case, where the clerk 
is requested to insert in the transcript by 
one party what he is requested to leave 
out by the other, would seem to be proper.” 


In the case of U. S. v. City of Brookhaven, 
1943, 134 F. 2d 442, 446, rehearing denied, 
the court, referring to the inclusion in the 
record on appeal of a deposition taken, but 
never introduced into evidence in the lower 
court, stated: 


“Unless someone offered it in evidence 
on the trial it was not evidence in the 
case, nor was it proper to be transmitted 
as such with the record on appeal. When 
designated by appellees to be certified and 
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In the instant case, the items in dispute 
were not introduced or considered in the 
determination of the motion. The appellees 
have moved to strike them from the praecipe. 
For all of the above reasons, the motion 
is granted. 


So ordered. 


sent up as a part of such record, appellant 
should have applied to the district court 
under the first sentence of Rule 75(h) to 
have the deposition excluded as not hav- 
ing been introduced and considered in 
the trial.” 


[67,759] Automatic Laundry Service, Inc., et al. v. Telecoin Corp., et al. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 68-109. Dated May 17, 1954. 


Sherman Antitrust Act and Clayton Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Production of Evidence— 
Discovery—Relevancy.—Plaintiff’'s motion for discovery in a treble damage suit was 
denied because the requests were too broad and irrelevant. A number of the requests, 
taken alone, might have been granted, but no attempt was made to limit demands to 


relevant periods of time. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 
For the plaintiffs: Austin & Malkan, New York, N. Y. 
For the defendants: Hawkins, Delafield & Wood, New York, N. Y. 


Memorandum 
[Motion for Discovery Denied] 


EpetsteIn, District Judge [In full text]: 
Plaintiffs, in a treble damage antitrust suit, 
move for a sweeping discovery and inspec- 
tion, and defendants oppose the motion in 
its entirety, as presented. The case is a 
companion to Bascom Launder Corp. v. Tele- 
coin Corp. [1953 TrapvE Cases J 67,472], 
(2 Cir.) 204 F. 2d 331, in which a judgment 
for plaintiffs was reversed and remanded 
for a new trial. The issues as defined by 
the Court of Appeals in the Bascom case 
are pertinent to the case at bar, and un- 
questionably justify broad discovery by the 
plaintiffs. A number of the plaintiffs’ re- 
quests, taken alone, might be granted, and 
the germ of relevancy is discernable gener- 
ally, but it is all but smothered in elabora- 


tion. They have for the most part thrown 
discretion to the winds. Even where basic 
relevancy is obvious, they have asked for 
everything conceivable and added a catch- 
all to include the inconceivable. Almost no 
attempt has been made to limit demands to 
relevant periods of time. In view of the 
fact that more than 80 categories and sub- 
categories of documents are asked for, the 
resulting burden upon the defendants is 
too oppressive to be permitted. It would, 
perhaps, be helpful for plaintiffs to pursue 
preliminary examination in order to ascer- 
tain the existence of documents and to 
narrow down the identification of cate- 
gories. But in any event, plaintiffs must 
sharpen their requests. The motion will be 
denied, but without prejudice to a further 
application based upon a more selective 
identification. 


[] 67,760] United States v. The Liquid Carbonic Corp., et al. 
In the United States District Court, Eastern District of New York. Civil Action 


No. 9179. Dated May 4, 1954. 


Case No. 930 in the Antitrust Division of the Department of Justice. 


1 67,759 


Copyright 1954, Commerce Clearing House, Inc. 


ir 


ac tlt a iT EET TA Ree ee i na ie ti 


Number 294—75 
6-3-54 


Cited 1954 Trade Cases 69,437 
U.S. v. Liquid Carbonic Corp. 


Sherman Antitrust Act 

Consent Decree—Modification—Producer of Carbon Dioxide and Dry Ice—Divesti- 
ture of Plants—Injunctive Relief.—Under the terms of a consent decree, a producer of 
carbon dioxide and dry ice was required to sell two of its manufacturing plants, such 
sale to be effected by a court-appointed trustee. After the trustee was unable to sell the 
plants under the terms and conditions of the decree, the Government moved for an order 
directing the manufacturer to dispose of them. The manufacturer’s contention was that 
since the trustee was unable to sell, as provided in the decree, it should not be required 
to dispose of the plants but should be allowed to resume operations. Since the purposes 
of the divestiture provisions in the decree were (1) to divest the manufacturer of the plants 
in question, and (2) to attempt to sell them to persons who would compete with the 
prior owner—neither of which could be done—as the “next best result” the manufacturer 
was enjoined from operating the plants. The Government’s motion was denied because a 
forced sale under unfavorable circumstances and conditions might have subjected the 


manufacturer to substantial loss. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.14, 8361.15, 


8401, 8421. 
For the plaintiff: Alfred Karsted. 


For the defendants: Satterlee, Warfield & Stephens, by James F. Dwyer. 
For a consent decree entered in the U. S. District Court, Eastern District of New 


York, see 1952 Trade Cases {| 67,248. 
[History of Litigation] 


RayrieL, District Judge [In full text]: 
On June 24, 1948, the plaintiff filed its 
complaint herein charging Liquid Carbonic 
Corporation and other defendants therein 
named with violations of sections 1 and 2 
of Title 15, U. S. C., commonly known as 
the Sherman Act, in that, inter aha, they 
had engaged and were still engaging in an 
illegal combination and conspiracy to re- 
strain competition and monopolize inter- 
state commerce in connection with the 
manufacture, sale and distribution of carbon 
dioxide and dry ice. The defendants filed 
their respective answers to the complaint, 
denying generally the substantive allega- 
tions thereof. 

On the 7th day of March, 1952, after a 
succession of conferences and negotiations, 
and with the consent of the several parties 
hereto, through their respective attorneys, 
a consent decree was made and entered as 
the final judgment herein. 


[Divestiture Provisions of 
Consent Decree| 


In addition to certain injunctive and other 
relief against various defendants the final 
judgment provided (See section IX(E)(1), 
(2), (3), (4) and (5) thereof) for the fol- 
lowing divestiture relief against the defend- 
ant Liquid Carbonic Corporation, hereinafter 
referred to as Liquid. It directed that 
Liquid shall dispose of its plants at Long 
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Island City and Indianapolis as complete 
units, including real estate, buildings, ma- 
chinery and appurtenant equipment, within 
one year from the date of the entry of the 
final judgment herein, and made provision 
for the appointment by the Court of a 
Trustee, through whom the disposal of said 
plants was to be effected. The term of ap- 
pointment of said Trustee was to be one 
year, but the term could be extended upon 
a showing provided for in the judgment. 
Subsections (3), (4) and (5) of subdivision 
(E) of section IX of the judgment made 
provision, inter alia, for the appointment of 
an appraiser, and for certain terms and 
conditions of sale, including one list of 
classes or descriptions of persons who were 
disqualified from purchasing the plants, and 
another to whom the sale thereof was re- 
stricted. Proviso was also made for the 
maintenance and operation of the plants 
by Liquid at its best standards during the 
trusteeship, and for its co-operation with 
the Trustee and potential purchasers. 


Under Section XIII of the final judg- 
ment jurisdiction was retained for the pur- 
pose of enabling any of the parties to apply 
to the Court “for such further orders and 
directions as may be necessary or appro- 
priate for the’ construction or carrying out 
of this Final Judgment or for the modifica- 
tion or amendment of any of the provisions 
thereof, ie 
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[Trustee Unable to Dispose of Plants] 


The Court appointed a Trustee in March, 
1952, and in March, 1953, extended his term 
as such to May 1, 1953. Thereafter it was 
further extended to June 1, 1953, as to the 
Long Island City plant and November 2, 
1953, as to the Indianapolis plant. The 
Trustee was unable to effect the sale of 
either of the plants under the terms and 
conditions of the final judgment and ac- 
cordingly his appointment terminated on 
November 2, 1953. 


[Government Seeks Forced Sale] 


The Government now moves under Sec- 
tion XIII of the final judgment for an 
order carrying out the said judgment by 
directing Liquid to dispose of the said 
plants, and for such other and further 
orders as may seem appropriate and neces- 
sary to the Court. 


Liquid’s opposition to the Government’s 
motion rests chiefly on its contention that 
the only provision in the judgment for the 
sale of the plants is that provided by Sec- 
tion IX(E) thereof, that is, through the 
Trustee; that the effort to effect such a 
sale failed; that Liquid consented to no 
other provision for the sale of the plants; 
and that the granting of the relief sought 
by the Government would be tantamount to 
a modification of the judgment beyond the 
limits of Liquid’s consent and contrary to 
judicial decision. During the argument of 
the motion herein counsel for Liquid stated 
that he believed that since the Trustee was 
unable to effect a sale Liquid had the right 
to continue operations at the plants in 
question and intended so to do. 


[Hughes Case Discussed] 


In support of its position Liquid cites the 
case of Hughes v. United States [1952 TRADE 
Cases { 67,213], 342 U. S. 353, contending 
that in that case “a similar situation was 
presented.” The instant case is clearly dis- 
tinguishable from the Hughes case. The 
latter had consented to a decree, which 
provided, among other things, that within a 
year after the entry of the judgment he 
(Hughes) should either dispose of his hold- 
ings of stock or deposit the same with a 
court-appointed trustee under a voting trust 
agreement which provided that the trustee 
should possess and be entitled to exercise 
all the voting rights of such stock, and that 
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the voting trust agreement should continue 
in force and effect until Hughes had sold 
his stock. Hughes elected not to sell his 
stock, and the District Court appointed a 
trustee and approved a voting trust agree- 
ment. Later the District Court, without 
hearing evidence, and without findings of 
fact, amended its order naming a trustee, 
and directed that the stock be sold. 


Clearly the consent decree gave Hughes 
the right of election, the option to exercise 
a choice of the alternatives provided for in 
the decree. His decision to transfer the 
stock to the trustee was by implication a 
rejection of the other alternative, the sale 
of the stock. Mr. Justice Black who wrote 
the opinion of the Court, characterized the 
District Court’s order directing the sale 
of the Hughes stock, made without a hear- 
ing, without findings of fact, and without 
a showing of necessity, as a substantial 
modification of the original decree. The 
other cases cited by Liquid, so far as they 
are offered in support of its contention 
herein, are inapposite. 


[Purposes of Divestiture Provision] 


It is the Government’s contention that the 
final judgment is clear and unambiguous, 
that it requires that Liquid be divested of 
the plants in question, and that the Trus- 
tee’s failure to find a purchaser under the 
terms and conditions of the decree in no 
way relieves Liquid of such requirement; 
further, that the construction of the decree 
suggested by Liquid would not reduce the 
extent of its dominance in the areas served 
by the plants in question, a result sought 
to be achieved by the complaint and the 
decree herein. It contends, also, that by 
adopting the consent judgment as the judg- 
ment of the Court it is conclusively pre- 
sumed that disposal of the plants under any 
circumstances and conditions was necessary 
to correct the conditions charged in the 
complaint. 


The Government claims that Section IX 
(E) had two purposes, (1) to divest Liquid 
of the plants in question, and (2) to attempt 
to effect the sale thereof to persons who 
would operate them in competition with 
Liquid. 

I agree that those two purposes were the 
ultimate goal of the Government so far as 
the plants in question are concerned, since 
their accomplishment would not only have 
reduced the monopolistic power and in- 
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fluence of Liquid charged in the complaint 
but would also have provided added com- 
petition, one of the objectives sought to be 
obtained. However, I am not in complete 
agreement with the Government as to the 
purposes of that provision of the decree. 
Since the Trustee was unable to secure a 
purchaser who would manufacture carbon 
dioxide and dry ice, thereby reducing 
Liquid’s productive capacity and adding 
new competition in the areas involved, it 
would appear that the next best result, re- 
ducing Liquid’s productive influence, could 
be accomplished as effectively by enjoining 
further production by Liquid at the plants 
in question as it could by compelling the 
sale and disposal thereof, and without sub- 
jecting Liquid to the possible substantial 
loss which might result from a sale under 
unfavorable circumstances and conditions. 


As hereinabove stated, Liquid claims the 
right to continue production of carbon 
dioxide and dry ice at the said plants, 
arguing that its consent was limited to such 
manner of divestiture as could be accom- 
plished through the medium of the Trustee, 
and only under the terms and conditions 
provided in Section IX(E) of the decree. 
Such an interpretation would do violence 
to the intent of the final judgment herein. 
While there were no findings of fact, and 
the chief substantive allegations of the com- 
plaint were denied by the defendants, 
nevertheless the general purpose of the 
complaint, the objectives sought to be 
achieved thereby, and the general scope and 
purpose of the decree may properly be 
considered in determining the intent of the 
parties in giving their consent thereto. That 
it was Liquid’s understanding that the effect 
of the decree would be to prescribe further 
production activities at the plants in ques- 
tion is evidenced by the fact that W. A. 
Brown, Jr., President of Liquid, in his af- 
fidavit submitted in opposition to the Gov- 
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ernment’s motion for an order directing 
Liquid to dispose of said plants, stated (re- 
ferring to the Long Island City plant): 


“This plant has been entirely aban- 
doned, is not used at present for storage 
or any other purpose, and it is not 
proposed that it will be in the future.” 


An interpretation such as is suggested by 
Liquid would have the effect of robbing the 
Sherman Act of much of its efficacy, and 
would probably lead again to the conditions 
which this action and the said Act were 
designed to prevent. 


Of what avail would the decree herein, so 
far as it applies to the Long Island City 
and Indianapolis plants, be if its effective- 
ness depended on such a fortuitous circum- 
stance as the success of the Court-appointed 
Trustee in effecting the sale thereof within 
the moderate period of time and under the 
somewhat restricted terms and conditions 
provided in the decree? Such a holding 
would be unrealistic, repugnant to the very 
purpose of the antitrust statutes, and tend 
to nullify a basic and integral part of the 
decree; it would make the divestiture pro- 
visions thereof meaningless. 

It is my opinion that the intent and under- 
standing of Liquid in consenting to the 
final judgment herein is indicated particu- 
larly by the last two sentences of sub- 
division 4 and all of subdivision 5 of Section 
IX(E) of the decree herein. 


[Government's Motion Denied] 


The Government’s motion for an order 
directing Liquid to dispose of the Long 
Island City and Indianapolis plants is de- 
nied, without prejudice to a renewal thereof 
upon a proper showing of good cause there- 
for, and Liquid is enjoined from the pro- 
duction at either of said plants of carbon 
dioxide and/or dry ice. 


Settle order on notice. 


[7 67,761] T.C. Theatre Corp. v. Warner Bros. Pictures, Inc., et al. 
In the United States District Court for the Southern District of New York. Civil 


Action No. 75-213. Dated May 13, 1954. 


Sherman Antitrust Act and Clayton Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedure—Production of Evidence— 
Discovery.—In a suit for treble damages involving motion picture “runs”, defendants 
moved to vacate and modify interrogatories of the plaintiff. Certain interrogatories were 
vacated on the ground of irrelevancy; others were modified to restrict the geographical 
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T. C. Theatre Corp. v. Warner Bros. Pictures, Inc. 
area about which evidence was sought. Other interrogatories were vacated because they 
sought information on a nation-wide scale. An interrogatory which requested information 
concerning the previous association of a large number of the defendants’ officials and 
employees with other major distributors was limited to officials and employees of New 


York branches. 


See Private Enforcement and Procedure, Vol. 2, { 9013.875. 
For the plaintiff: Gorfinkel & Adler, New York, N. Y. 


For the defendants: 


Adolph Schimel; Weisman, Cellar, Quinn, Allan & Spatt; 


Schwartz & Frolich; Phillips, Nizer, Benjamin & Krim; Austin C. Keough; Dwight, 
Royall, Harris, Koegel & Caskey; Sherpick, Gilbert, Regan & Davis; all of New York, N. Y. 

For prior decisions of the U. S. District Court, Southern District of New York, see 
1954 Trade Cases {[ 67,671 and 1953 Trade Cases {] 67,629, 67,513, 67,500. 


Memorandum 
[Motion To Vacate Interrogatories| 


Epetste1n, District Judge [Jn full text]: 
In a treble damage antitrust suit, plaintiff 
theater owner seeks discovery by way of 
interrogatories, and defendants have moved 
to vacate and modify. The objections go to 
the relevancy of the questions, on the basis 
of the subject matter inquired about and 
the geographical area covered. The first 
objection is that information is sought about 
transactions with and affairs of the defend- 
ants’ two first run theaters in Mount Vernon, 
New York, while, it is contended, the only 
issue in the case is whether the defendants 
conspired to deprive the plaintiff’s theater of 
second run in that city. The plaintiff denies 
that the issue in suit may be so defined, 
although it does appear that he made no 
actual demand for first run upon defendants. 
See Milwaukee Towne Corp. v. Loew's Inc. (7 
Cir.) [1950-1951 Trane Cases { 62,891], 190 
F. 2d 561, 568. There is, in so far as has 
been called to my attention, no pre-trial 
order defining the issues in this case, and 
it iS inappropriate on this motion to at- 
tempt to define the issues for the purpose 
of trial. Nevertheless, it is indispensable to 
a ruling on the propriety of interrogatories 
that the court adopt some basis for the 
determination of relevancy, and in so far 
as I am now able to make such a deter- 
mination, I feel that the questions asked 
must be relevant to the issue of the denial 
of second run to the plaintiff in Mount 
Vernon. But even though the issue is 
properly so limited, the further problem is 
presented whether inquiries into the affairs 
and transactions of the defendants’ first 
run theaters in Mount Vernon are neverthe- 
less relevant. The plaintiff has not demon- 
strated such relevancy to my satisfaction. 
Hopkinson v. R. K. O., C. A. 75-300, March 
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10, 1954, decision adhered to on reargument 
April 18, 1954. Leff Meyers v. R. K. O., C. A. 
72-123, May 4, 1954. Accordingly, the mo- 
tion to vacate interrogatories numbered 1, 
Dye wl2, Dn) U5rel6, Maks ON arideZ20 
will be granted. And for the interrogatories 
numbered 5, 6, 7, 8, 9, 21, 22, 26, and 27 the 
motion will be granted modifying the ques- 
tions by deleting any reference to first run 
theaters in Mount Vernon. The plaintiff 
has voluntarily limited his interrogatories 
numbered 43 and 44 to refer only to Mount 
Vernon and Bronxville, and the questions 
will be further modified by deleting any 
reference to first run theaters in Mount 
Vernon. If defendants do not possess any 
of the information required, they will so 
state. 


Interrogatories 28 through 40 and number 
42, as a set, seek information on a nation- 
wide scale. Plaintiff justifies the questions 
on the ground that they serve merely to 
bring up to date the findings of fact in the 
decree made in U. S. v. Paramount, and that 
Judge Weinfeld has held that decree to be 
prima facie evidence of the conspiracy al- 
leged in this case. See 113 F. Supp. 265. 
But whether or not that decree will be 
admitted into evidence at the trial, I am not 
persuaded that there is justification for the 
assumption by the plaintiff of a nation-wide 
roving commission to inquire generally into 
the subject of conspiracy involving the 
defendants. The plaintiff must prove a 
conspiracy in a specific locality and his in- 
terrogatories far transcend the reasonable 
boundaries of the case he has undertaken 
to prove. The motion to vacate these in- 
terrogatories will be granted, but with leave 
to plaintiff to resubmit any interrogatories 
of the same tenor limited to an area having 
geographical relevancy. 
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quests information concerning the previous 
association by a large category of defend- 
ants’ officials and employees with other 
major distributors, will be limited to officials 
and employees of the New York City branch. 


Cited 1954 Trade Cases 
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covery, it should become apparent that the 
plaintiff properly requires the information 
denied him on the decision of this motion, 
leave is granted to the plaintiff to make an 
appropriate application to the court, upon a 
valid demonstration of relevancy. 


If, during the course of the preparation 
of this case for trial and after further dis- 


[{] 67,762] Orenstein v. Hotel Association of New York City, Inc. 


In the Supreme Court of New York, New York County, Special Term, Part III. 
131 N. Y. L. J. No. 89, p. 8. Dated May 10, 1954. 


New York Antitrust (Donnelly) Act 


State Laws—Restraint of Trade—Exclusive Employment Agency.—A contract be- 
tween labor organizations and an employers’ association did not violate the law by being 
a contract in restraint of trade when the provisions of the contract were reasonably 
connected with any condition of employment or served to correct any labor abuse. An 
agreement establishing an employment agency which would operate without charge to 
employers or employees and providing that employers would obtain employees from no 
other source had a reasonable connection with conditions of employment. The agree- 
ment did not violate the statute even though it had the incidental effect of diminishing 


the business of commercial employment agencies. 
See Combinations and Conspiracies, Vol. 1, {| 2449.34. 


[Motions To Dismiss Granted] 


McNALLY, Justice [Jn full text]: Motions 
1570, 1576 and 1577 are consolidated and 
disposed of as follows. They are to dismiss 
the amended complaint for insufficiency on 
various grounds. Fourteen causes of action 
are alleged. Underlying each action is a 
contract dated August 9, 1951, and an 
agreement supplemental thereto, made among 
the defendants labor organizations, the 
defendant New York Hotel Trades Council, 
and the defendant Hotel Association of New 
York City, Inc. The agreement provides 
for the establishment of an employment 
office to be jointly operated by the parties 
thereto, without charge to job applicants or 
the employers requiring help, and obligates 
each employer to apply to said employment 
office exclusively for new help. The New 
York State Labor Department is a party to 
the supplemental agreement, which desig- 
nates the Unemployment Insurance Division 
of the New York State Labor Department, 
aided and assisted by a committee ap- 
pointed by the parties to the contract of 
August 9, 1951, as the sole agency through 
which new employees may be obtained. 
The supplemental agreement eliminated a 
provision in the contract of August 9, 1951, 
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which granted an employer the right to 
employ from any source in the event of 
certain contingencies. The contract of Au- 
gust 9, 1951, and the supplemental agree- 
ment will be referred to hereafter as 
“the contract.” The gravamen of each 
cause of action is that the contract creates 
a monopoly in restraint of trade. Plaintiffs 
are employment agencies who have fur- 
nished help to members of the defendants 
New York Hotel Trades Council and Hotel 
Association of New York City, Inc. The 
plaintiffs allege interference with their busi- 
ness activities consequent on the contract 
and the actions of the defendants there- 
under. If the method of employment pro- 
vided for in the contract is reasonably 
connected with any condition of employ- 
ment or serves to correct any labor abuse 
then it is valid (Williams v. Quill, 277 
N. Y. 1; Opera on Tour, Inc. v. Weber, 285 
N. Y. 348, 355; People v. Gassman [1946-1947 
TRrape CAsEs 57,461]; 295 N. Y., 254, 261; 
Rochette & Pargini Corp’n v. Campo [1950- 
1951 Trapve Cases § 62,676] 301 N. Y. 228; 
General Business Law, Section 340, subdiv. 
3). The advantage to employees Ola 
method of securing employment without 
charge is too obvious to require discussion. 
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That, incidentally, it may be economically 
detrimental to the plaintiffs is immaterial 
(Williams v. Quill, supra, p. 8). It may be 
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legal conclusions alleged (Jacobs v. Cohen, 
183° N. Y. 207, 211). The motions are; 
therefore, granted with leave to serve a 


second amended complaint within twenty 
days after service of a copy of this order 
and notice of entry thereof. Order signed. 


that the contract, although valid, is a step 
towards an illegal objective. That, how- 
ever, does not appear from the amended 
complaint, disregarding, as we must, the 


[67,763] Eagle Lion Classics, Inc., Eagle Lion Studios, Inc., Eagle Lion Films, 
Inc., PRC Productions, Inc., and Chesapeake Industries, Inc. v. Loew’s Inc., Radio- 
Keith-Orpheum Corp., RKO Radio Pictures, Inc., RKO Theatres, Inc., RKO Film Book- 
ing Corp., Paramount Film Distributing Corp., Twentieth Century-Fox Film Corp., 
Columbia Pictures Corp., Big U Film Exchange, Inc., and United Artists Corp. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 61-166. Dated May 5, 1954. 


Sherman Antitrust Act and Clayton Antitrust Act 


Private Enforcement and Procedure—When Injunctive Relief May Be Denied— 
Absence of Continuing Loss.—In an antitrust suit alleging a conspiracy in the motion 
picture film distributing business during 1946 to 1950, an injunction was denied the 
plaintiffs because none of the plaintiffs were at the time of the suit engaged in distributing 
motion pictures and no other threatened injury was alleged. 


See Private Enforcement and Procedure, Vol. 2, § 9023.05. 


Private Enforcement and Precedure—When Recovery Barred—Effect of Release—In 
a private antitrust suit for treble damages, recovery was denied where the parent company 
of the other plaintiffs had executed a general release to one of the defendants, alleged to 
be a joint tort-feasor with the other defendants. The contention of the parent plaintiff 
that the release was not binding on its subsidiaries was not sustained, since none of 
the subsidiaries was, at the time of the trial, engaged in the distribution of motion pic- 
tures. Further, in the release, the parent plaintiff spoke for all its subsidiaries as it 
covenanted to discontinue all suits instituted by them as well as those instituted by itself. 


See Private Enforcement and Procedure, Vol. 2, J 9010.700. 


For the plaintiffs: Morris Gutt (Morris Gutt, William L. McGovern, Seymour 
Krieger, and Robert L. Wright, of counsel). 


For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl (S. Hazard 
Gillespie, Jr., Francis W. Phillips, and H. L. King, of counsel) for Loew’s Inc.; O’Brien, 
Driscoll & Raftery (Edward C. Raftery, and George A.-Raftery, of counsel) for RKO 
Theatres, Inc., and RKO Film Booking Corp.; Donovan, Leisure, Newton & Irvine (Ray 
McDonald, and Thomas K. Fisher, of counsel) for RKO Radio Pictures, Inc., and 
Radio-Keith-Orpheum Corp.; Dwight, Royall, Harris, Koegel & Caskey (John F. Caskey, 
and Barbara A. Scott, of counsel), for Twentieth Century-Fox Film Corp.; Schwartz & 
Frohlich (Everett A. Frohlich, and Miles J. Lane, of counsel), for Columbia Pictures 
Corp.; Simpson, Thacher & Bartlett (A. C. Bickford, C. Vance, and H. Holmes, of 
counsel), for Warner Bros. Pictures Distributing Corp., United Artists Corp., Paramount 
Film Distributing Corp., and Big U Film Exchange, Inc. (Universal). 


[Treble Damages and Injunctive Relief 
Sought] 
Aucustus N. Hanp, Circuit Judge [In full 
text]: This is an antitrust suit in which 
the plaintiffs demand treble damages for 
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injury caused by an alleged conspiracy car- 
ried on by the defendants during the period 
1946-1950. An injunction is also sought 
against the continuation of the conspiracy 
in the future by these same defendants. 
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Specifically the violation of the antitrust 
laws concerns an alleged conspiracy to mo- 
nopolize the film business in metropolitan 
New York among the eight distributor de- 
fendants and exhibitor defendants, Loews 
and RKO. The plaintiffs allege that the 
effect of this conspiracy in the past has 
been to exclude the plaintiffs from the prior 
run market in New York in the distribution 
of pictures, to cause a loss in the sale of 
their distribution business, and to drive one 
of the plaintiffs, “Eagle Lion Films’, out 
of the motion picture distribution business. 
Damages for this injury are sought only 
against the exhibitor defendants, Loews and 
RKO, while injunctive relief is sought 
against all the defendants. 


[Plaintiffs No Longer Film Distributors] 


To secure equitable relief the plaintiffs 
must show that in regard to them there 
is a “threatened loss or damage by a vio- 
lation of the antitrust laws.” 15 U.S. C. A. 
$26. Schwartz v. General Electric Co. [1952 
Trave Cases § 67,298], 107 F. Supp. 58, 
(S. D. N. Y.). In the complaint threatened 
injury is alleged only as to Eagle Lion 
Classics, Inc., a distributor of motion pic- 
tures, but Eagle Lion Classics was sold to 
the defendant United Artists in 1951 and 
has withdrawn from this suit. No other 
threatened injury is alleged and indeed 
plaintiffs’ counsel admit that none of the 
plaintiffs are presently engaged in distribut- 
ing motion pictures, As such, I can find no 
ground to sustain a claim of equitable re- 
lief. Accordingly, the action for equitable 
relief is dismissed and the distributor de- 
fendants are discharged. 


[Release Given One Defendant] 


Concerning the further claim for dam- 
ages against the exhibitor defendants, Chesa- 
peake Industries, Inc., the parent company 
of the remaining plaintiffs, executed a gen- 
eral release on December 31, 1953, with 
United Artists mutually releasing and dis- 
charging said parties from all “claims, 
rights, liabilities, actions” etc. known or 
unknown between them. This broad release, 
intended to settle “all disputes of whatso- 
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ever nature, known or unknown” between 
the parties, seems clearly to cover Chesa- 
peake’s claim here against United Artists. 
As alleged in the complaint United Artists 
and the defendants are all members of the 
same conspiracy and as such are joint tort- 
feasors. Thus according to the well-settled 
principle of law, the release of one joint 
tort-feasor without reserving rights against 
the other effects the release of all other 
joint tort-feasors. 


[Release Binding on Subsidiaries] 


The plaintiffs argue that the release was 
not intended to discharge United from lia- 
bility in the present suit. While it is true 
that the release primarily concerned difh- 
culties under a purchase agreement entered 
into between Chesapeake, United and Eagle 
Lion Classics in 1951, the intent is clearly ex- 
pressed in the preamble, the release clause, 
and the clause dealing with covenants not 
to sue, that all disputes and claims of every 
nature be settled between the parties. More- 
over, no exemption from the release clause 
touches this action although it has been 
pending since 1950. 


The plaintiffs also argue that even if the 
release is binding as to Chesapeake Indus- 
tries, the parent company, it is not binding 
on its wholly owned and controlled sub- 
sidiaries which are also plaintiffs in this 
action. However, none of these subsidiaries 
are presently engaged in distributing motion 
pictures and it seems quite clear that Chesa- 
peake is the real party in interest. When 
Eagle Lion Classics was sold to United 
Artists, the cause of action reserved, cover- 
ing the main claim in this suit, was trans- 
ferred directly to Chesapeake. Moreover, 
in the release Chesapeake speaks for all its 
subsidiaries as it covenants to discontinue 
all law suits instituted by itself or them. 
Accordingly, I can see no reason why the 
release should not be effective and as such 
the remaining claim for damages is dis- 
missed. 


[Complaint Dismissed] 


Complaint dismissed and judgment for 
the defendants. 
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Court Decisions 
S. Klein on the Square, Inc. v. Gross Distributors, Inc. 


[] 67,764] S. Klein on the Square, Inc. v. Gross Distributors, Inc. 


New York Supreme Court, New York County, Special Term, Part III. 131 N. Y. L. J. 
No. 88, p. 8. May 7, 1954. 


New York Fair Trade (Feld-Crawford) Act 


State Laws—Fair Trade—Injunction Against Picketing Denied.—Plaintiff, unable to 
purchase a certain make of vacuum cleaner from the defendant distributor without signing 
a fair trade agreement, had obtained vacuum cleaners through an affiliate, and had sold 
them below the fixed price. After the defendant picketed the plaintiff's store informing 
the public that vacuums sold by the plaintiff were not sold with a factory warranty, 
plaintiff moved for an injunction restraining the picketing as being a tortious interference 
with business. The motion was denied because the plaintiff could have given its own 
warranty on the vacuum cleaners it sold; hence, there was no ground for holding that 


irreparable injury would result if injunctive relief were not granted. 


See Fair Trade, Vol. 1, J 3258.34. 


[Injunction Against Picketing Sought] 


McNALty, Justice [Jn full text]: This is 
an application for injunctive relief. Plain- 
tiff is a retail merchant and the defendant 
Gross Distributors, Inc., is a distributor of 
the defendant Lewyt Corporation’s vacuum 
cleaners. The sale of these vacuum cleaners 
is made subject to fair trade agreements 
in this vicinity and all sales thereof to retail 
merchants are made through Lewyt Corpo- 
ration’s distributor. 

Plaintiff attempted to purchase a quantity 
of cleaners, not binding itself to the price- 
fixing agreement. Negotiations looking to- 
ward such a purchase were unsuccessful. 


[Vacuum Cleaners Obtained Through 
Affiliate] 

Plaintiff is an affiliate of a national or- 
ganization. Through another affiliate, plaintiff 
purchased a quantity of Lewyt Corpora- 
tion’s cleaners from a distributor in another 
area. These were purchased in a substantial 
part by orders given on forms of the other 
affiliate, requiring shipment to plaintiff's 
stores, and were shipped by the distributor 
from whom they were purchased to these 
stores and were paid for by plaintiff's check. 


[Plaintiff Picketed] 


Upon receipt of the cleaners plaintiff of- 
fered them for sale below the fixed price. 
The defendant Gross thereupon posted pick- 
ets in front of plaintiff’s store, advising the 
public that only those cleaners of Lewyt’s 
which were purchased from authorized deal- 
ers—i. e., those authorized by Lewyt’s dis- 
tributor—were sold with a factory warranty 


and that plaintiff was not an authorized 
dealer. 


[Tortious Interference With Business 
Alleged] 

Charging that the defendants have tor- 
tiously interfered with its business, plaintiff 
seeks injunctive relief. Giving the complaint 
its required favorable intendment, such a 
cause is held to have been pleaded. The 
basic issue, however, is not in reality tor- 
tious interference with one’s business; rather 
it is the enforcement of price-fixing agree- 
ments. It is by no means clear that defend- 
ants are enforcing their price-fixing agree- 
ments. Some basis may be found in the 
submitted papers for holding that the de- 
fendant Lewyt was anxious to have plain- 
tiff’s business. Sufficiently clear is plaintiff's 
position with respect to price-fixing agree- 
ments. 


[No Irreparable Injury If Relief Not 
Granted | 


Against this background injunctive relief 
will not issue pendente lite. The sale of 
vacuum cleaners is not shown to be an 
important part of plaintiff’s business. It has 
protected and can protect itself by the signs 
carried by its pickets, advising the public 
that it warrants the machines it sells. There 
is accordingly no ground for holding that 
any irreparable injury will result if relief 
is not granted. 


[Injunction Denied] 
The motion is accordingly denied. Plain- 
tiff may, if so advised, however, settle an 


order providing for an early trial. Order 
signed. 
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[1 67,765] Revere Copper & Brass, Inc. v. Jule Brite Corp. 
New York Supreme Court, New York County, Special Term, Part III. 131 N. Y.L. J. 


No. 88, p. 8. May 6, 1954. 


New York Fair Trade (Feld-Crawford) Act 


State Laws—Fair Trade—Sales Below Fixed Price Enjoined.—Plaintiff’s motion for 
an injunction to restrain defendant from selling below the fixed price was granted, since 


there was proof of the violations. 
prices was unsupported by the evidence. 


See Fair Trade, Vol. 1, J 3452.34. 


[Injunction Granted] 


McNatty, Justice [In full text]: Motion to 
restrain pendente lite violation of the New 
York Fair Trade Act (General Business 
Law, Secs. 369-a et seg.) in respect of the 


The defense that plaintiff itself failed to observe fixed 


plaintiff's products is granted. The viola- 
tions are established. Defendant’s claim in 
avoidance to the effect that plaintiff has 
itself failed to maintain the minimum price 
is factually unsupported. Settle order. 


[167,766] Grand Prize Distributing Co. of San Antonio, Inc., Appellant v. Gulf 
Brewing Co., et al., Appellees. 


In the Texas Court of Civil Appeals. No. 12719. Filed April 28, 1954. 
Appeal from Bexar County. Affirmed. 


Texas Trusts and Conspiracies Against Trade Law 

State Laws—Conspiracies in Restraint of Trade—Exclusive Beer Distributorship.— 
Plaintiff-appellant sought specific performance of a contract entered into with defendant- 
appellee, whereby the former, a beer distributor, obtained the exclusive right to distribute 
in a major part of a county beer brewed by the latter. The distributor sought also an 
injunction prohibiting a named third party from assuming the distributorship. The specific 
performance and the injunction were properly denied by the trial court, because the 
exclusive contract was in violation of the Texas law against conspiracies in restraint of 
trade, which provides that no two or more persons engaged in buying or selling any article 
or commodity may enter into an agreement to refuse to buy from or sell to any other 


person any article of merchandise or commodity. 
See Combinations and Conspiracies, Vol. 1, J 2323.46, 2407.46. 
For the appellant: Spears & LeLaurin, San Antonio, Texas. 


For the appellees: Andrews, Kurth, Campbell & Bradley, Houston, Texas; Forrest A. 
Bennett, and Foster, Lewis & Langley, all of San Antonio, Texas. 


[Specific Performance and Injunction Sought] 


James R. Norvett, Associate Justice [In 
full text]: This is an appeal from an order 
refusing a temporary injunction. Grand 
Prize Distributing Company of San An- 
tonio, Inc., as plaintiff, alleged that on or 
about September 16, 1953, it entered into an 
oral agreement with appellee Gulf Brewing 
Company (one of the defendants below), 
whereby for a period of one year the appel- 
lant received an exclusive franchise to dis- 
tribute Grand Prize beer, a product manu- 
factured by Gulf Brewing Company, through- 
out Bexar County, with the exception of the 
territory designated as the West Side of 
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San Antonio, where one Johnny Sanchez 
was distributor; that in reliance upon such 
contract appellant had secured proper li- 
censes and equipment to carry out its agree- 
ment, expending for such purposes the sum 
of $17,000.00; that on the 4th day of March, 
1954, appellant was informed that a re-or- 
ganization of the management of the Gulf 
Brewing Company had taken place and 
that one Eugene Nolte, Jr., also named as a 
defendant, was taking over the Bexar County 
distributorship for Grand Prize Beer. 


Appellant sought specific performance of 
the contract alleged, and by way of tem- 
porary relief sought an injunction restraining 
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Gulf Brewing Company, its agent, W. W. 
Donaho, and Eugene Nolte, Jr., from inter- 
fering with its alleged exclusive distributor- 
ship prior to September 16, 1954. This 
would entail an order prohibiting the brew- 
ing company from selling Grand Prize Beer 
to Nolte for distribution in Bexar County. 


[Issue of Restraint of Trade Raised by Trial 
Judge | 

The Gulf Brewing Company denied under 
oath that an exclusive distributorship agree- 
ment had ever been made as alleged in 
appellant’s petition, but, upon the hearing, 
the trial judge “of his own volition, raised 
the question as to whether or not the con- 
tract as pleaded by plaintiff, even should 
the same be substantiated in its entirety by 
proof, is in violation of the Antitrust laws of 
the State of Texas.” The parties then pre- 
sented authorities and arguments upon this 
question, agreeing in effect that if the court 
should conclude that the agreement as 
pleaded was in contravention of the Anti- 
trust laws of Texas, no injunction should 
issue. 


[Contract Held Contrary to State’s Antitrust 
Law] 


The court concluded that the contract al- 
leged was one of purchase and sale and not 
one of mere agency, and was unenforcible 
as being contrary to the antitrust laws of 
the State. The temporary injunction was 
accordingly denied. 


The petition alleges a purchase and sale 
agreement, under the terms of which the 
brewing company was bound, for a period of 
one year from September 16, 1953, to sell 
its beer exclusively to appellant for distribu- 
tion in Bexar County, with the exception of 
the San Antonio West Side. 


By Article 7428, Vernon’s Ann. Tex. 
Stats., the following is proscribed as a con- 
spiracy in restraint of trade: 


“Where any two or more persons, firms, 
corporations or associations of persons, 
who are engaged in buying or selling any 
article of merchandise, produce or any 
commodity, enter into an agreement or 
undertaking to refuse to buy from or sell 
to any other person, firm, corporation or 
association of persons, any article of mer- 
chandise, produce or commodity.” 


[Cases Cited] 


In Anheuser-Busch Brewing Assn. v. 
Houck, 88 Tex. 184, 30 S, W. 869,-the Su- 
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preme Court, speaking through Mr. Justice 
Gaines, in discussing a contract similar to that 
relied upon by appellant here, said: 


“The contract between the brewing com- 
pany and Houck & Dieter bound the com- 
pany to sell to the latter, and to sell to 
no other dealer in the city of El Paso. It 
is clear, we think, that these stipulations 
were well calculated to aid Houck & 
Dieter and their associates in effecting the 
purpose of the unlawful combination. 
They gave the combination a monopoly of 
the sale in the city of El Paso of the 
product of the plaintiff's brewery, and 
materially assisted the parties to the il- 
legal contract in carrying out their object 
of controlling the market for sale of beer 
in bulk in that city.” 


Similarly, in American Brewing Assn. v. 
Woods, 215 S. W. 448, the Commission of 
Appeals said: 


“This statute (hereinabove quoted, then 
appearing as Article 7798 of the Revised 
Statutes, 1911) clearly denounces as un- 
lawful an agreement between any two or 
more persons, firms, corporations, or as- 
sociations, who are engaged in buying or 
selling any article of merchandise, to 
refuse to sell to any other person any such 
article of merchandise, produce, or com- 
modity. This transaction falls literally 
within the language of the statute. The 
brewing company was engaged in the sale 
of beer, and Woods was engaged in both 
the purchase and sale of beer, and the 
effect of the contract between them was 
that the brewing company should sell its 
products to Woods, and should refuse to 
sell to any other person at Orange. We 
are not concerned with the policy of the 
law. The courts must enforce it as writ- 
ten. To hold in this case that the contract 
is not in violation of law is to permit the 
law to be violated with impunity, by 
designating as an agency that which is in 
facta sale.” 


[“Rule of Reason” | 


These cases are squarely in point and we 
would necessarily have to adopt a contrary 
holding in order to issue the injunction 
prayed for. Appellant recognizes this cir- 
cumstance and argues that the rules above 
set forth are no longer applicable; that 
Texas now follows the so-called “rule of 
reason” in restraint of trade cases, and that 
authorities such as Cox, Inc. v. Humble Oil 
and Refining Co., Tex. Com. App., 16 S. W. 
2d 285, point the way to a rule which would 
permit the issuance of an injunction.. It. is 
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said that cases such as American Brewing 
Assn. v. Woods, supra, were “decided during 
a period when anything remotely bordering 
on, or even suggestive of, restraint of trade, 
was held to be in violation of law, without 
regard to the immediate effect upon trade. 
But that legal philosophy has been changed 
by recent decisions. * * *,” particularly in 
that “the Cox-Humble case recognized a dis- 
tinction that there had been doubt and hesi- 
tation about previously, and the slow but 
certain process of relaxing the former deci- 
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While some change in approach ‘to the 
problem or difference in philosophy may be 
indicated by the cases cited by appellant, we 
do not construe Cox, Inc. v. Humble Oil and 
Refining Company, Tex. Com. App., 15'S. W. 
2d 285, nor any other case to which our 
attention has been directed, as having over- 
ruled American Brewing Assn. v. Woods, 215 
S. W. 448, or Anheuser-Busch Brewing Co. v. 
Houck, 88 Tex. 184, 30'S. W. 869, and since 
these cases are squarely in point, it becomes 
our plain duty to follow them. Mitchell v. 


sions, and putting the merits of each case on 


Town of Refugio, Tex. Civ. App., 265 S. W. 
a common sense basis, had begun.” 


2d 261; 21 C. J. S. 343, Courts, § 197. 
The order appealed from is affirmed. 


[1 67,767] Blue Bell Co., an Idaho corporation, and Blue Bell Co., a Utah corpora- 
tion, appellants v. Frontier Refining Co.; Standard Oil Co. of California,.a Delaware corpo- 
ration; Standard Oil Co. of California, a Utah corporation; Salt Lake Refining Co.; and 
The California Co., appellees. 


Frontier Refining Co., cross-appellant v. Blue Bell Co., an Idaho corporation; Blue 
Bell Co., a Utah corporation; Standard Oil Co. of California, a Delaware corporation; 
Standard Oil.Co. of California, a Utah corporation; Salt Lake Refining Co.; and The 
California Co., cross-appellees. irs: 


In the United States Court of Appeals for the Tenth Circuit. Nos. 4720 and pee 
May Term, 1953. Dated May 25, 1954. 


Appeal and cross-appeal from the United States District Court for the District of 
Utah. Affirmed. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Ex- 
change Agreements Among Gasoline Refiners.—In an action for trade-mark infringement 
and unfair competition, the defendants cross-complained for damages under the Sherman 
Act, alleging violation growing out of gasoline exchange agreements among refiners. A 
directed verdict for the cross-defendants found no antitrust violations. The cross-com- 
plainants (defendants) had alleged that the exchange agreements among the refiners were 
concertedly utilized to restrict the distribution of five million gallons of gasoline, thereby 
enabling the alleged conspirators to fix and maintain the price of gasoline moving in inter- 
state commerce, eliminate competition, and divide trade territories to the detriment of the 
public and the cross-complainants (defendants). The trial court was found not to have 
erred in directing a verdict of no antitrust violations. The exchange agreements were 
entered into to facilitate competition, not to stifle it, because they permitted one marketing 
company to do business at the “back door” of its competitor’s refinery by the exchange of 
gasoline. A price differential based upon the place of distribution or sale was nothing but 
a recognition of the cost of transportation from the refinery to the points of distribution. 
A refusal of refiners to sell gasoline to the cross-complainants was not illegal, because such 
sales would violate the underlying reasons for the price differential. 


See Private Enforcement and Procedure, Vol. 2, J 9009.475. 


For appellants and cross-appellees: W. Alan Thody (Zimmerman, Kelly & Thody, 
and L. Delos Daines, with him on the. brief), for Blue Bell Co. (Idaho), and Blue Bell 
Co. (Utah); Paul H. Ray (Dennis McCarthy with him on the brief), for Standard Oil - 
Cos. of California, the California Co., and Salt Lake Refining Co. 


For cross-appellants and appellees: Shirley P. Jones (Shirley P2SJones, Wie and 
Philip A. Mallinckrodt with him on the brief), for Frontier Refining Co.; Paul H. Ray 
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(Dennis McCarthy with him on the brief), for Standard Oil Cos. of California, the Cali- 


fornia Co., and Salt Lake Refining Co. 


Before Puiturs, Chief Judge, and HuxMAN and Mourrau, Circuit Judges. 


[No Antitrust Violations Found by 
Trial Court] 


Murray, Circuit Judge. [In full text ex- 
cept for omissions indicated by asterisks]: 


This is an appeal from a judgment of the 
District Court of Utah, in an action by the 
Frontier Refining Company against Blue 
Bell Company of Idaho and Blue Bell Com- 
pany of Utah, for infringement of its trade- 
marks, and for unfair competition, in which 
Frontier sought injunctive relief and re- 
coverable profits from the use of such trade- 
marks and unfair competition; and in which 
Blue Bell Companies cross-complained against 
Frontier and the Standard Oil Company of 
California, a Delaware corporation, the Stand- 
ard Oil Company of California, a Utah 
corporation, Salt Lake Refining Company 
and the California Company (all affiliates of 
Standard of Delaware), claiming damages 
for violations of Sections 1 and 2 of the 
ShermaneAct abo US. Ga leandscs 


On a trial of the case to the court and 
advisory jury, the trial court directed a ver- 
dict for the cross-defendants on the antitrust 
issues, held for Frontier on the trade-mark 
and unfair competition issues, and submitted 
the case to the jury on recoverable profits 
for infringement. The jury returned sepa- 
rate verdicts against the Blue Bell Com- 
panies for the profits derived from the sale 
of gasoline by Blue Bell of Idaho in Idaho, 
and Blue Bell of Utah in Utah. The order 
of proof was first on the issue of infringe- 
ment and profits, but on appeal, Blue Bell 
first assails the judgment of the court on 
the directed verdict on the antitrust issues, 
and we will treat the appeal in that order. 
The facts pertinent to those issues may be 
stated as follows: 


Upon its organization in 1941, the Frontier 
Refining Company adopted a trade-mark and 
immediately registered it in the states of 
Wyoming, Colorado, Utah, Idaho, New 
Mexico, Kansas, Nebraska, South Dakota 
and Montana, in all of which states (except 
Idaho) it was licensed to do business. It 
acquired an oil and gas refinery at Cheyenne, 
Wyoming, and at the time of the trial of 
the case had between three hundred and fifty 
and four hundred retail outlets in the states 
in which it was licensed to do business. 
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[Exchange Agreements Among Refineries] 


To facilitate the supply of gasoline to its 
jobbers and retail outlets over its trade ter- 
ritory, Frontier entered into exchange agree- 
ments with other refineries, under which 
it made gasoline available to its competitors 
in Cheyenne in exchange for gasoline de- 
livered at the competitors’ refinery for dis- 
tribution to Frontier’s dealers and jobbers 
in that area. For a number of years, Blue 
Bell of Idaho has been engaged in the whole- 
sale and retail gasoline business in Idaho 
and at Logan, Utah, and since 1944 pur- 
chased gasoline from Frontier at Sinclair, 
Wyoming, for its outlets in Utah and Idaho. 
This gasoline was unbranded and was sold 
from Blue Bell’s pumps bearing its own 
brand and label. In the Spring of 1949, Fron- 
tier entered an exchange agreement with 
the California Company, whereby Frontier 
made five million gallons of gasoline per 
year available to Standard at Cheyenne, 
Wyoming, in exchange for five million gal- 
lons of gasoline per year made available to 
Frontier at Salt Lake City. This agree- 
ment was made by the California Company 
through its parent, the Standard of Dela- 
ware, which in turn controlled the Salt Lake 
Refining Company, where the gasoline was 
to be lifted. 


The exchange agreement provided for what 
is known in the industry as a place differ- 
ential of 1¢ per gallon, payable to Standard 
by Frontier for the gasoline lifted at Salt 
Lake City. This place differential was pre- 
dicated upon the assumption that gasoline 
delivered under the agreement to Frontier 
at Salt Lake City was worth more than the 
gasoline delivered to California at Cheyenne 
because of the haulage factor involved in 
the distribution of gasoline. In other words, 
the exchange agreements took into con- 
sideration the cost of transporting the gaso- 
line from the respective refineries to the 
points of distribution, allowing the long- 
haul taker a place differential. And, Frontier 
had other like agreements with other refineries 
in its trade territory. 


Consistently with that trade policy, the 
California Company also had an exchange 
agreement with Carter Oil Company, under 
which Carter furnished California five mil- 
lion gallons of gasoline per year at its Billings, 
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Montana refinery and three million gallons 
at its Cut Bank, Montana, refinery, in ex- 
change for a like amount of gasoline delivered 
to Carter through Salt Lake Refining Com- 
pany at its refinery in Salt Lake City. While 
the agreement did not expressly so provide, 
it was understood that the gasoline lifted 
by Carter was to be used to supply Carter’s 
outlets in Southeastern Idaho, and in con- 
sideration of the haulage factor thus in- 
volved, California agreed to pay Carter a 
%4¢ per gallon differential for all gasoline 
lifted at Cut Bank, provided however, that if 
California could make Carter’s gasoline avail- 
able from its pipe line terminals in Idaho, 
the place differential would not be payable. 


Soon after the five million gallons of gaso- 
line became available to Frontier at Salt 
Lake City, and in the Spring of 1949, Fron- 
tier entered into an oral agreement with 
Blue Bell of Idaho, under which two hundred 
thousand gallons of gasoline per month were 
allotted to Blue Bell on Frontier’s account 
with Standard on the basis of 12.9¢ per gal- 
lon at the Salt Lake City refinery. At the 
same time, it was orally agreed between 
the parties that this gasoline would be sold 
under the Frontier brand and trade-mark 
to Blue Bell’s jobbers and dealers in the 
states of Idaho and Utah; and Frontier im- 
mediately made available to Blue Bell all 
of its advertising material, including signs, 
globes, uniforms, matches and road maps. 
Blue Bell thereupon discontinued the use 
of its labels and insignias and adopted Fron- 
tier’s brands, labels and advertising, and 
generally held itself out in Idaho and Utah 
as the distributor for Frontier petroleum 
products. 


[Gasoline Sales Terminated | 


Soon after the arrangement, the managing 
officer of Blue Bell began complaining about 
price. He contended that he could buy gaso- 
line cheaper elsewhere, and that he was not 
being treated equitably. Frontier refused 
to accede to his demands, and early in the 
Spring of 1950, Blue Bell began lifting gaso- 
line at Standard’s Salt Lake refinery on 
Carter’s account under its exchange agree- 
ment with Standard. Upon learning that 
such gasoline was being distributed in the 
Salt Lake area, California inquired of its 
affiliate whether there had been any change 
in the Carter exchange agreement. When 
Carter was confronted with the information 
that the gasoline was being lifted on its 
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account for distribution in the Salt Lake 
City area, it immediately acknowledged its 
mistake, and on February 27, 1950, an officer 
of the parent California company sent a 
telegram to the refinery directing it not to 
deliver any more gasoline on Carter’s account 
for distribution in Utah, but to continue 
delivery on Carter’s account for distribution 
in Southeastern Idaho. At the same time, 
relations between Frontier and Blue Bell 
having deteriorated to the point where Blue 
Bell was taking only a small part of its 
allotment on the Frontier account, and within 
two hours of the Standard wire, Frontier 
directed the refinery not to deliver any more 
gasoline to Blue Bell on its account. There- 
after, Frontier delivered no more gasoline 
to Blue Bell and demanded the return of 
all of its advertising and trade-mark equip- 
ment, and that it sell or distribute no more 
gasoline under the Frontier brand. When 
Blue Bell continued to operate under the 
Frontier brand in Idaho, and as the Fron- 
tier Oil Company in Utah, Frontier brought 
this suit. 

In its cross-complaint, Blue Bell pleaded 
the exchange agreements, and then alleged 
that prior to February 27, 1950, Blue Bell 
had been underselling California in the Salt 
Lake City area; that Frontier and California, 
through its affiliated corporations, threat- 
ened to take action against Blue Bell unless 
it raised its price; that California and Frontier 
thereupon agreed not to sell Blue Bell any 
more gasoline through the account of 
Frontier or any other connection through 
which Blue Bell might be able to obtain 
gasoline, and unsuccessfully endeavored to 
induce Carter to enter into the agreement, 
that in pursuance of this agreement, Frontier 
and Standard simultaneously cut off Blue 
Bell’s supply of gasoline at the Salt Lake 
City refinery. The simultaneous cut-offs 
were allezed to have been done to enforce 
contracts in restraint of trade and in an 
attempt to monopolize trade and commerce; 
and in furtherance of a combination and 
conspiracy to restrain and monopolize trade 
and commerce in the sale, distribution and 
marketing of petroleum products among the 
several states. 


[Price-Fixing, Elimination of Competition, and 
Territory Allocation Alleged] 


As we summarize the complaint and the 
contentions of Blue Bell, they are to the 
effect that the exchange agreements were 
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concertedly utilized to restrict the destina- 
tion of five million gallons of gasoline, 
thereby enabling the conspirators to fix and 
maintain the price of gasoline moving in 
interstate commerce; eliminate competition; 
and divide trade territories to the public 
detriment and to Blue Bell’s damage. 


The prohibitions of Sections 1 and 2 of 
the Sherman Act are aimed at all contracts, 
combinations or conspiracies, which by rea- 
son of their purpose or effect tend to preju- 
dice the public interest by unreasonably 
restraining interstate trade and commerce, 
or which attempt to monopolize such inter- 
state trade and commerce. Shotkin v. Gen- 
eral Electric Co. [1948-1949 Trape CasEs 
7 62,341], 171 F. 2d 236, and cases cited. 
See also Apex Hosiery Co. v, Leader [1940- 
1943 Trane Cases { 56,039], 310 U. S. 469, 
499; Appalachian Coals, Inc. v. United States, 
288 U.S. 344, 359. And, any such contract, 
combination or conspiracy having for its 
purpose or potential effect the fixing of 
prices of goods moving in interstate com- 
merce; eliminating competitors from a sub- 
stantial market; or which divides interstate 
trade territories, is unreasonable, hence ille- 
gal per se. Shotkin v. General Electric Co., 
supra. See also United States v. Trenton 
Potteries, 273 U. S. 392: Ethyl Gasoline Corp. 
v. United States [1940-1943 TrapE Cases 
156,013], 309 U. S. 436, 458: United States 
v. Socony-Vacuum [1940-1943 Trape CASES 
56,031], 310 U. S. 150, 212; Kiefer-Stewart 
Co. v. Josebh E. Seagram & Sons [1950-1951 
TRADE CaSEs {| 62,737], 340 U. S. 211; Fashion 
Guild v. Federal Trade Commission [1940- 
1943 TravE Cases § 56,101], 312 U. S. Als 
International Salt Co. v. United States [1946- 
1947 TravE Cases { 62,422], 332 U. S. 392; 
United States v. Addyston Pipe & Steel Cox 
175 U. S. 211; Timken Co. v. United States 
[1950-1951 Trapnr Cases 7 62,837], 341 U. S. 
593; Associated Press v. United States [1944- 
1945 TRravE Cases { 57,384], 326 U. S. iD sal Sys 
But, a mere declination to sell to competi- 
tors or to supply retail outlets in a com- 
petitive market is not illegal, unless such 
refusals to sell or supply can be shown to 
be in furtherance of a contract, combination 
Or conspiracy to unduly suppress the free 
flow of trade or commerce. Shotkin v. Gen- 
eral Electric Co., supra; United States v. 
Bausch & Lomb Co. [1944-1945 Trape CAsEs 
1 97,224) 6321U._ St 707, 722. 


We do not understand Blue Bell to assail 
the exchange agreements as illegal per se. 
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They do earnestly contend, however, that 
when utilized to restrict the interstate move- 
ment of five million gallons of gasoline per 
year, they become instrumentalities for the 
illegal suppression of interstate trade and 
commerce; that the facts and circumstances 
leading up to and including the simultaneous 
cut-offs on February 27, 1950, are entirely 
sufficient to establish a prima facie case of 
a combination and conspiracy to fix prices, 
eliminate competition and divide up mar- 
kets; that a prima facie case having been 
thus established, it should have been appro- 
priately submitted to the jury with the fur- 
ther instruction that if any such combination 
or conspiracy was found to exist, it would 
be unreasonable fer se, and the jury should 
then proceed to consider and determine the 
amount of recoverable damages. Of course 
a directed verdict was not warranted unless 
we can say that there was no evidence 
from which a jury could rationally infer 
an illegal combination or conspiracy as 
alleged. 


[Purpose and Effect of Exchange 
Agreementis| 


The underlying purpose and effect of the 
exchange agreements are too plain for doubt. 
In the first place, they were obviously en- 
tered into in order to facilitate competition, 
not to stifle it. They permitted one market- 
ing company to do business at the back 
door of its competitor’s refinery by the 
exchange of manufactured products. The 
price differential based upon place of distri- 
bution or sale was nothing more than a 
recognition of the cost of transportation 
from the refinery to points of distribution. 
Based upon these economic realities, Frontier 
agreed to pay California 1¢ more for gaso- 
line delivered at Salt Lake City than gaso- 
line delivered at its refinery at Cheyenne, 
and California agreed to pay Carter Y¢ 
more for gasoline delivered at Cut Bank 
than gasoline delivered to Carter at Salt 
Lake City for distribution in Southeastern 
Idaho. So long as Carter’s gasoline was 
used in Idaho, the economic scales were 
balanced, and sale by Carter in the Utah 
area unbalanced the equitable adjustment 
manifest in the exchange agreement. 


We can see nothing illegal in this arrange- 
ment, nor can we find anything sinister in 
California’s refusal to sell gasoline to Blue 
Bell on Carter’s account for resale in Utah, 
when to do so would violate the underlying 
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reasons for the place differential. Carter 
was free to sell the exchange gasoline to 
whomsoever it pleased for distribution in 
any trade territory, so long as it respected 
the place differentials. If, however, it chose 
to sell its gasoline for distribution in the 
Salt Lake City trade territory, it had to 
forego the place differential conditioned 
upon the long haul to Southeastern Idaho. 
It could not violate the integrity of that 
agreement by selling it to someone else 
for distribution in the trade territory. Car- 
ter so interpreted the agreement and chose 
to abide by it by discontinuing sales for 
distribution in the Salt Lake City area. 
And, it is significant that Carter is not 
charged with the taint of the alleged con- 
spiracy, indeed it is explicitly exonerated. 
It is difficult to discern in the circumstances 
how Frontier and California could be guilty 
of a combination or conspiracy without Car- 
ter’s conscious complicity. 


[Refusal to Sell No Evidence of Conspiracy] 


There was some intimation that Blue 
Bell was considered a price-cutter in the 
Salt Lake City area, and that the simul- 
taneous cut-offs were used to police the 
gasoline prices in that area. But Blue 
Bell’s managing officer testified that he did 
not know whether he undersold his com- 
petitor in this area prior to the cut-off. 
He did testify that subsequent to the cut- 
offs, he continued to obtain an adequate 
supply of gasoline; more than doubied his 
gallonage in the Utah area during the suc- 
ceeding year, and was able to undersell his 
competitors. The undisputed facts are that 
Frontier had an arrangement with two dis- 
tributors to take the allotted supply of 
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gasoline at Salt Lake City under its ex- 
change agreement with California, When 
Blue Bell ceased to take but a very small 
part of its allotment, Frontier ascertained 
that the other distributor was willing to 
take the entire supply and the so-called 
cut-off followed. Viewed in the light of 
these undisputed facts, the coincidence of 
the two cut-offs loses its probative value as 
evidence of the existence of an agreement, 
combination or conspiracy to restrain or 
monopolize interstate trade or commerce. 

There is no evidence in this case of the 
exercise of leverage of contracts resting 
upon the fulcrum of the control of the 
available supply of gasoline as a means of 
controlling prices and suppressing compe- 
tition as in Ethyl Gasoline Corp. v. United 
States [1940-1943 Trape Cases ff 56,013], 
309 U. S. 436. See also United States v. 
Bausch & Lomb Co., supra. Or, as a means 
of dividing trade territories as in United 
States v, Trenton Potteries, supra. 

We agree with the trial court that there 
was no evidence to submit to the jury on 
the antitrust issues. [The portion of the 
opinion relating to trade-mark imfringement 
is omitted as not being within the scope of 
TrapE REGULATION Reports.]| * * * 


[Judgment Affirmed] 


Frontier has cross-appealed from the re- 
fusal of the court to award attorney fees 
and accounting costs as a part of the as- 
sessable costs. It concedes, however, that 
the matter rests largely within the discre- 
tion of the trial court. In view of all the 
circumstances, it cannot be said that the 
court abused its discretion in that respect, 
and the judgment in all respects is affirmed. 


[1 67,768] Clarence D. Frasier, d. b. a. Joyo Theatre v. Twentieth Century-Fox Film 
Corp., Loew’s Inc., Warner Bros. Pictures Distributing Corp., Columbia Pictures, Uni- 
versal Film Exchanges, Inc., United Artists Corp., Paramount Film Distributing Corp., 


RKO Radio Pictures, Inc., Paramount Pictures, Inc; 


Third, Doe Fourth, and Doe Fifth. 


Doe First, Doe Second, Doe 


In the United States District Court for the District of Nebraska, Lincoln Division. 
Civil Action No. 44-52. Dated January 22, 1954. 


Sherman Antitrust Act and Clayton Antitrust Act 


Private Enforcement and Procedure—Where Suit May Be Brought—Motion To. 
Quash Service of Summons.—The submission of the motion of one of several defendants 
‘n a suit to recover damages for alleged violations of the antitrust laws in the distribution 
of motion pictures to quash service of summons and to dismiss was ordered vacated, 
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and an order was entered that the motion be determined, not upon affidavits, but after a 
hearing on the pertinent facts in open court. Previously, an attempt had been made to submit 
the motion on affidavits and briefs, but the Court found that only in a minor portion of 
the language were the affidavits entitled to be considered as evidence since they contained 
hearsay, conclusions of both afhants and their attorneys, and “bald” argument of fact and 
law. 


See Private Enforcement and Procedure, Vol. 2, J 9013.575. 


Private Enforcement and Procedure—Pretrial Procedures—Motion for Preliminary 
Trial and Determination Upon Issue of Limitations—A motion by defendants in a private 
antitrust suit to restrict in point of time the area of proof upon the final trial was denied. 
The motion also was intended to narrow the range and interval over which pretrial dis- 
covery could be made. The Court concluded that the motion should not be granted 
because such pretrial procedure was unnecessary to avoid prejudice, and that instead of 
furthering convenience, it would more likely provoke inconvenience and a great number of 
collateral issues. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


Private Enforcement and Procedure—Production of Evidence Under Federal Rules 
of Civil Procedure—Discovery.—The objections of defendants in a private antitrust suit 
to the plaintiff's motion for the production of papers, books, and other documents were 
overruled as to all but one defendant. As to that defendant, a ruling on the motion was 
deferred pending the determination by the Court of whether or not it had jurisdiction 
over that defendant. The other defendants objected to the discovery motion on the grounds of 
nonexistence or nonavailability, the long period of time over which the projected discovery ex- 
tended, and the burden and expense of locating and producing the items sought. Where items 
would be unavailable, defendants would be allowed to submit affidavits to that effect. 
The Court further recognized that the proposed discovery dealt partly with transactions 
regarding which the statute of limitations would be a bar, but held that nevertheless 
“discovery may extend to such earlier events.” That which is subject to production under 
Rule 34, Federal Rules of Civil Procedure, need not itself be evidence. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


For the plaintiff: Richard W. Smith (Woods, Aitken & Aitken), Lincoln, Neb. 


For the defendants: Kenneth E. Anderson (Beghtol, Mason & Anderson), Lincoln, 
Neb. 


[Disposition of Motions] I. Motion to Quash Service of Summons 


DeLteHANT, District Judge [In full text]: gndsto Dismiss (Haga 


In this action for the recovery of treble 
damages arising out of the alleged viola- 
tion of the Antitrust laws, Title 15 U.S. (eH 
Sections 1, et seg., several motions are pend- 
ing. I shall now announce briefly their 
separate disposition, so far as immediate 
disposition appears to be in order. I shall 
not offer any extended discussion of the 


This motion is tendered by Paramount 
Pictures, Inc., and rests on the contention 
that the moving party is not suable, and 
has not been validly served with process, 
in this district. Among many other sub- 
sidiary assertions it is urged that the mov- 
ing entity has neither been authorized to 


considerations which prompt the rulings. 
Such discussion could serve no useful pur- 
pose, and would be calculated rather to in- 
vite and encourage the preliminary confusion 
which too commonly characterizes such 
cases and may be discerned in the file 
before me. 
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do, nor done, business in Nebraska since 
December 8, 1932, and has been dissolved 
in the state of its erection since December 
30, 1949. The plaintiff challenges the reality 
of both the withdrawal from Nebraska and 
the corporate dissolution of the moving 
defendant. 
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An attempt has been made, with my ap- 
proval and participation, to submit the mo- 
tion on affidavits and briefs. But it has 
accomplished little more than a demonstra- 
tion of the inadequacy of that technique, at 
least in the instant case, insofar as the 
determination of the basic facts is involved. 
Only in a minor portion of their language 
are the affidavits entitled to appraisal as 
evidence. Some of them do contain state- 
ments of fact which should be considered. 
But—on both sides—they consist principally 
of ill concealed hearsay; the conclusions 
sometimes of the affiants, but often of the 
attorneys preparing the affidavits, from ma- 
terial only partly before the court, some 
of which material is itself hearsay; and 
bald argument both of fact and of law. 
Some of the principal affidavits are also 
subject to very narrow, if any, acceptance 
because they are made by the attorneys 
who are actively presenting the case to the 
court. The submission by counsel of them- 
selves as witnesses upon important ques- 
tions of fact in their cases is censurable and 
ought sternly to be discouraged. Earlier 
I struck from the files one affidavit on the 
motion upon considerations of the nature 
already suggested. And if I were compelled 
to pass upon the motion solely upon the 
showings now before me, I would un- 
doubtedly strike, entirely or in part, still 
others presented by both parties. 

But I have concluded that the showings 
now made are wholly unsatisfactory as the 
foundation for an informed ruling on the 
motion and that I should require the plain- 
tiff and the moving party to present factual 
evidence upon the motion in open court 
as in a formal hearing before the judge. 
Upon such evidence I shall find the facts 
and pass upon the motion. 

Therefore, an order is being entered 
vacating the submission or attempted sub- 
mission of the motion and ordering that it 
be determined not upon affidavits whether 
now filed or not, but after a hearing on the 
pertinent facts in open court. The time for 
such hearing is not presently set but will 
be fixed by the court after the conference 
with counsel mentioned in part Ill. infra. 


II. Motion for Preliminary Trial and 
Determination upon Issue of 
Limitations (filing 24) 


This motion was made by all named de- 
fendants except Paramount Pictures, iGaves 
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Its ostensible principal aim is the restriction 
in point of time of the area of proof upon 
the final trial. But it is also designed as a 
method of narrowing the range and interval 
over which pretrial discovery may be al- 
lowed. Indeed, it frankly so acknowleges 
in its insistence that it be heard and granted 
before the determination of the matters in- 
volved in part III, infra. 


That the court has the power to hold a 
separate hearing and make a preliminary 
ruling upon the issue of limitations iS 
undoubtedly true, Rule 42(b) Federal Rules 
of Civil Procedure. The right so to pro- 
ceed “in €urtherance of convenience or to 
avoid prejudice” is not seriously contro- 
verted. But the trial piecemeal of separate 
issues in a single suit is not the usual 
course. It should be resorted to only in 
the exercise of informed discretion and in 
a case and at a juncture which move the 
court to conclude that such action will 
really further convenience or avoid prejudice. 


At the present moment in this case, ] am 
not persauded that such a preliminary and 
partial trial should be held. It is clearly 
unnecessary to avoid prejudice; and instead 
of furthering convenience it would likely 
provoke great inconvenience and a multi- 
tude of unnecessary collateral controversies. 
It may well be that, after the completion 
of the pending, or even further, discovery 
proceedings and before final trial I shall 
determine the issue. But, I shall not do it 
now or before the prosecution of the dis- 
covery efforts reflected in part III, infra. 


An order is being entered accordingly. 


III. Motion for Order under Rule 34 (filing 
18) and Motions Amendatory and Supple- 
mental Thereto (filings 19 and 21) 


In separate pleadings as just indicated 
the plaintiff prays for an order directing 
all defendants to produce for inspection, 
copying or photographing a great many 
designated papers, books, accounts and 
records. All defendants resist that motion. 

The objection of Paramount Pictures, 
Inc. challenges the right of the plaintiff to 
obtain an order effective upon the objector 
because of the alleged invalidity of service 
of process upon it. The effectiveness of 
such process and its service has not been 
determined. See Part I, supra. I am of 
the opinion that unless and until I decide 
that the objecting corporation has been 
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validly brought into this court and suit 
as a party defendant, I should not allow 
the present motion as against it. Therefore, 
ruling upon its objection is deferred until 
such time as the hearing contemplated in 
part I, supra, shall have been had and deter- 
mination made upon the issue presented at 
such hearing. Then, if the objecting cor- 
poration shall be released from the case, the 
present motion will automatically fail.. But 
if it shall remain a party, the motion may 
be renewed and ruled upon. 


The other defendants object to the al- 
lowance of the motion on many grounds, 
including the plaintiff’s alleged *failure to 
make a showing therefor adequate under 
Rule 34; the alleged non-existence, or un- 
availability to one or more defendants, of 
several requested items; the long period of 
time over which the projected discovery 
extends; and the burden and expense of 
the work necessarily cast upon the several 
defendants in locating and producing the 
items sought, or many of them. And their 
objections, in the form of a showing, in- 
clude affidavits supporting their views made 
in behalf of the several objecting corporations. 


I have concluded generally that the ob- 
jections (other than those of Paramount 
Pictures, Inc.) should be denied and over- 
ruled and an order for production as re- 
quested should be granted under Rule 34. 
And an order to that effect will be made 
and given. It will be prepared, in the first 
instance, by plaintiff’s counsel, after con- 
ference between attorneys for both sides 
and me in which the practical details of 
production and use will be determined. It 
will recognize the possibility that some of 
the items sought may not be within the 
possession of one or more of the defendants 
and will allow to the defendants severally 


Court Decisions 
Cape Cod Food Products, Inc. v. Natl. Cranberry Assn. 


Number 295—116 
6-18-54 


the right formally and expressly to deny, 
in writing duly filed herein, their possession 
of the requested item or items, but with the 
sanction that any requested item not reached 
by the discovery in consequence of such 
denial shall thereafter be ineligible to re- 
ception in evidence upon the offer of any 
or all of the defendants. 


An order for that conference with counsel 
will be made at the earliest time when a 
date for the conference shall appear to be 
available with certainty. 


It is recognized that the proposed dis- 
covery deals partly with transactions ante- 
dating the period within which a claim 
might have arisen to which the statute of 
limitations would not be a bar. But dis- 
covery may extend to such earlier events. 
That which is subject to production under 
Rule 34 need not itself be evidence. It is 
enough that it be “not privileged” and 
“relevant to the subject matter involved in 
the pending action”. Rule 26(b) as incor- 
porated into Rule 34. 


I am aware, too, that compliance with 
the contemplated order will entail sub- 
stantial inconvenience and expense to the 
defendants, But I am not prompted by that 
circumstance either to deny the discovery 
requested or to make it intolerably bur- 
densome to the plaintiff by the preliminary 
casting on him of the financial load which 
it will involve for his adversaries. 


After all, the objecting defendants have 
already sought and, over the plaintiff’s 
protest, obtained an order under Rule 34 
for the production of much material not all 
of which is likely to be received as evidence 
upon the trial. I do not say that the reach 
of that order is as great as that of the one 
now foreshadowed. However, they are not 
vitally distinguishable. 


[| 67,769] Cape Cod Food Products, Inc. v. National Cranberry Association, et al. 
In the United States District Court for the District of Massachusetts. Civil Action 


No. 51-1250, Dated March 1, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Damages Recoverable for Violations of Anti- 
trust Laws—Attorneys’ Fees.—An attorney’s fee of $35,000, plus disbursements of $856.85, 
were awarded after a jury had returned a verdict for the plaintiff in the amount of $175,000 
single damages on a complaint alleging violation of Section 2 of the Sherman Act. The 
standard upon which the fee was based was stated to be that which it would be reasonable 
for counsel to charge a victorious plaintiff,"‘The rate was the “free market price, the figure 
which a willing, successful client would pay a willing, successful lawyer.” 
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See Private Enforcement and Procedure, Vol. 2, J 9011.725. 
For the plaintiff: James D. St. Clair of Hale & Dorr, Boston, Mass. 


For the defendants: Arthur E. Whittemore of Nutter, McClennen & Fish; Albert W. 
Rockwood, all of Boston, Mass. (Charles B. Rugg of Ropes, Gray, Best, Coolidge & Rugg, 


withdrawn Feb. 15, 1954). 


[Motion for Assessment of Attorney's Fees] 


WyzanskI, District Judge [In full text]: 
The jury having rendered a verdict for 
plaintiff. in the sum of $175,000 single 
damages, on a complaint alleging violation 
of Section 2 of the Sherman Act, 15 U.S.C. 
Sec. 2, Plaintiffs counsel moves for the as- 
sessment of a reasonable attorney’s fee 
pursiant.to 15-U. SG. Sec..15. 


[Merit of Counsel] 


The evidence before me bearing upon an 
attorney’s fee is as follows. This is a private 
antitrust suit which was not preceded by 
a public or even another private suit in 
the same industry. Plaintiff's chief counsel, 
James D. Saint Clair, Esq., in his thorough- 
ness of preparation, economy of effort, 
choice of emphasis, quality of examination 
and cross-examination, presentation of argu- 
ment, analysis of the law, courtesy to 
parties, witnesses, opposing counsel, and the 
Court, and that indefinable distinction which 
breathes excellence, can stand comparison 
with any lawyer who has appeared before 
me in the last dozen years. The success 
that he achieved, while founded on the 
merit of Plaintiff's case, was by no means 
inevitable. In hands less gifted and with a 
lawyer less persuasive to a jury, Plaintiff's 
catise might well have gone a-gley. Here 
as in earlier cases, Plaintiff's counsel has 
shown that despite his relative youth and 
his short career at the bar, he is quite 
capable of holding his own against the most 
experienced advocates of our profession. 
With becoming deference to his seniors, but 
with unflinching courage in examining wit- 
nesses, in meeting opposing arguments, and 
in resisting what he regarded as unsound 
rulings from the bench, Plaintiff's counsel 
set a model not likely to be surpassed. 

In a statement filed with the court, 
Plaintif’s counsel says that he and other 
senior partners of his firm devoted 366 
hours to the preparation of this case, and 
their associates devoted 231 hours to this 
case. 

In assaying the foregoing evidence, 
have in mind principles laid down in cases 
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directly in point, and in others that are 
cognate. 


[Principles in Setting Fees] 


In antitrust cases the fees have often run 
substantially over one-third of the single 
damages recovered. Straus v. Victor Talking 
Machine Co., 2nd Cir., 297 Fed. 791, 
($23,894.71 single damages allowed after 
appeal, attorneys’ fees reduced from $35,000 
to $30,000); Rankin Company v. Associated 
Bill Posters of U. S. Etc., 2nd Cir. 42 F. 2d 
152 (single damages slightly over $101,000, 
counsel fees $50,000); Emich Motors Corp. 
v. General Motors Corp., 7th Cir. [1950-1951 
Trave Cases § 62,577], 181 F. 2d ($412,000 
single damages, $250,000, counsel fees); 
American Can Co. v. Bruce’s Juices, 5th Cir. 
[1950-1951 Trape Cases { 62,865], 190 F. 2d 
73 ($60,000 single damages, $40,000 counsel 
fees); Milwaukee Towne Corp. v. Loew's Inc., 
7th Cir., [1950-1951 Trape Cases {/ 62,891], 
190 F. 2d 561, ($313,858.10 single damages, 
counsel fees reduced from $225,000 to $75,000) ; 
Twentieth Century-Fox Film Corp. v. Brook- 
side Theatre Corp., 8th Cir., 194 F. 2d 846, 
[1952 Trane Cases { 67,218] ($375,000 single 
damages, $100,000 counsel fees.) See Homer 
Clark, The Trebel Damage Bonanza: New 
Doctrines of Damages in Private Antitrust 
Suits. 52 Michigan Law Review, 363, 411- 
413. In listing the matter which appears 
in parenthesis this court has not intended 
to intimate that the sound method of com- 
puting a reasonable fee requires the court 
to consider only single damages, rather 
than treble damages. Ordinarily, of course, 
in so far as the amount of a party’s re- 
covery is one of the factors to be taken 
into account in establishing a fair fee, 
reference is made to the total amount in 
issue between the parties, or to the total 
amount recovered by one of them. 


Other relevant cases have arisen under 
the Federal Fair Labor Standards Act and 
Emergency Price Control and Rent Stat- 
utes. Hutchinson v. William C. Barry, Inc., 
D. Mass., 50 F. Supp. 292 (single damages. 
$160.95, counsel fees $100) ; Aucoin v. Mystic 
Waste Co., D. Mass. 55 F. Supp. 672 
($1290.17 single damages, counsel fees $300) ; 
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Gilbert v. Thierry, D. Mass., 58 F. Supp. 235, 
(on actual overcharges totalling $45, counsel 
fees of $75 allowed); Kalwar v. McKinnon, 
Ist Cir, 152 F. 2d 263, (on actual over- 
charges totalling $45 counsel fees of $75 
in the District Court and an additional $25 
in the Court of Appeals). 


[Patent Litigation] 


Under 35 U. S. C. Sec. 70, authorizing 
the assessment of counsel fees in patent 
litigation, awards of $30,000 in the District 
Court, and an additional $2,500 in the Court 
of Appeals were allowed where, disregard- 
ing penalties, normal damages of $113,507.50 
were recovered. Russell Box Co. v. Grant 
Paper Box Co., 1st Cir., 203 F. 2d 177, af- 
firming Grant Paper Box Co. v. Russell Box 
Co., D. Mass., 106 F. Supp. 616. 


In an action for the infringement of 
copyright where Plaintiffs’ damages were 
assessed at $5,000, though defendant real- 
ized profits of only $890.16, counsel fees 
awarded pursuant to 17 U. S. C. Sec. 116 
were $2,000 in the District Court, and an 
additional $500 in the Court of Appeals. 
F. W. Woolworth Co. v. Contemporary Arts, 
Ist Cir., 193 F. 2d 162. 


[Indian Cases] 


Reference was made at the bar to the 
fact that under statutes permitting Indians 
to sue the United States, Congress cus- 
tomarily sets a maximum for attorney’s 
allowances at 10% of the recovery. Such 
situations, however, reflect peculiar tender- 
ness toward the United States as defendant, 
and wards of the United States as plain- 
tiffs. Moreover these situations indicate 
that when Congress wished to limit awards 
mathematically, it knew how to do so. And 
finally if a 10% figure were to be used it 
should be applied to the total damages 
recovered, that is $525,000. 


[Other Types of Cases] 


The limitation of $25 an hour which is 
said to be applied to senior counsel in cases 
before administrative tribunals like the Se- 
curities Exchange Commission and_ the 
Interstate Commerce Commission must be 
read in the light of the regulatory system 
and the type of public interest there in- 
volved. 


Likewise, amounts allowed to trustees, 
receivers, counsel, and committees in corpo- 
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rate reorganization matters reflect the posi- 
tion of the applicants for fees as court 
appointees, serving the public interest and 
often allegedly acting as representatives of 
persons who will usually be called on to 
make substantial financial sacrifices as a 
consequence of the reorganization. See 
Hutchinson v. Wiliam C. Barry, Inc., D. 
Mass., 50 F. Supp. 292, 298; Boynton v. Tarbell, 
272 Mass. 142, 172 N. E. 340. 


The analogies cited in the last six para- 
graphs, while they have some pertinence, 
almost all require less variety and rarity of 
skill than the instant case demanded and 
received. It is doubtful whether any type 
of legal work requires a higher degree of 
professional competence and native ability 
than the presentation to a jury of compli- 
cated economic questions. This is especially 
true where the parties are not public agen- 
cies, but private persons having no unusual 
investigatory or other aids. Absence of 
such investigatory assistance is a special 
handicap where, as here, Plaintiff’s counsel 
did not have the benefit of previous litiga- 
tion by the United States, resulting in a 
judgment which constitutes for injured indi- 
viduals, prima facie evidence, in accordance 
With 1 5a Ssa@. Sec. 16. 


In Hutchinson, I explained at length what 
seemed to me the relevant policy considera- 
tions which must govern awards of counsel 
fees in this type of case. 


[Rate Is Free Market Price] 


My conclusion was that a losing defendant 
must pay what it would be reasonable for 
counsel to charge a victorious plaintiff. The 
rate is the free market price, the figure 
which a willing, successful client would pay 
a willing, successful lawyer. Sometimes 
the figure may seem high. But so far as 
price is determined by unique excellence 
and by social usefulness, the advocate is 
especially worthy of large recompense. His 
brevity may reflect extraordinary gifts and 
thus in itself be indicative of merit. 
See Whistler v, Ruskin, cited in Pennell, The 
Art of Whistler, (Modern Library, N. Y. 
1928) p. 64. And his simplicity of presenta- 
tion may be a proof not of the problem’s 
lack of difficulty, but rather of his un- 
matched native quality. See Giotto, (G. 
Vasari, Eminent Painters, Sculptors, and 
Architects, Blashfield-Hopkins, E. D. N. Y. 
1926 vol. 1, p. 61). 


Copyright 1954, Commerce Clearing House, Inc. 


ee 


ei ene NS ITN eg 


Number 10—99 
12-7-54 


Unless excellence in the trial lawyer is 
properly recompensed, the best men will 
not spend their time in court, and thus 
there will dry up the most essential sources 
of an independent bar. 

Only two countervailing arguments have 
been advanced (implicitly rather than ex- 
plicitly, to be sure) by opposing counsel 
in the case at bar. The first is that the 
time spent by Plaintiff's counsel in prepara- 
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and second that Plaintiff’s chief counsel 
has been at the bar only slightly less than 
seven years. But the very economy of 
counsel’s methods and his youth are perhaps 
the most significant hall marks of an out- 
standing talent. ! 

I allow, in addition to disbursements of 
$856.85, a reasonable attorney’s fee of 
$35,000 without prejudice to these being 
increased by further services in appellate 


tion amounted to a total of only 597 hours, courts. 


[] 67,770] Eastman Kodak Co. v. Aljan Camera Co., Inc. 


In the Supreme Court of New York, New York County, Special Term, Part IX. 131 
N. Y. L. J. No. 106, p. 7. Dated June 3, 1954. Modified and reaffirmed. 132 N. Y. L. J., 
No. 91, page 8. Dated November 10, 1954. 


McGuire Act and New York Fair Trade (Feld-Crawford) Act 


State Laws—Fair Trade—Defenses—Enforcement Activity.—In an action to enforce 
a fair trade agreement, the defense that the plaintiff abandoned and failed to enforce its 
fair trade agreements and knowingly permitted retailers to sell below the fixed price was 
disregarded. The evidence disclosed that neither of the two metropolitan retail stores 
owned by plaintiff’s subsidiary sold plaintiff’s merchandise below the fair trade price. 
The evidence further disclosed that plaintiff diligently policed other retailers handling 
its merchandise, employed “shoppers” to check on such stores, and in cases of violations, 
issued warnings, and in some instances, instituted legal proceedings to enforce the agreements. 


See Fair Trade, Vol. 1, § 3424.34, 3440.34. 


State Laws—Fair Trade—Defenses—Fair and Open Competition.—In an action to 
enforce a fair trade agreement, the defense was raised that the plaintiff’s products were 
not entitled to the protection of the fair trade laws because they were not in “fair and open 
competition.” The court found that the majority of the products were in “fair and 
open competition.” With respect to those products which were in dispute, the plaintiff 
withdrew them and certain other products from its schedule of fair trade products and 
from its request for an injunction. 


See Fair Trade, Vol. 1, J 3154.34. 


State Laws—Fair Trade—Price-Fixing Between Competitors.—In an action to enforce 
fair trade agreements, the defendant contended that plaintiff’s fair trade contracts were 
invalid as violating both the New York Fair Trade Act and the federal McGuire Act 
because the plaintiff, a manufacturer, operated retail stores which competed with other 
retailers signing fair trade contracts and thus agreements between the manufacturer- 
retailer and other retailers were in effect agreements between competitors, and as such 
were horizontal price fixing, a practice prohibited by both state laws and the federal 
antitrust statutes. This defense was held to be invalid, because the intent of Congress 
in passing the McGuire Act, as evidenced from Congressional debate, was that horizontal 
price-fixing should continue to be unlawful, but that vertical price-fixing was to be per- 
mitted. The retail outlets of the plaintiff were subsidiaries, but separate corporate entities. 
The fact that the plaintiff owned all of the stock of the subsidiaries did not make the 
latter mere agents of the plaintiff. Congress did not intend to prevent a manufacturer 
who incidentally or through a corporate subsidiary was engaged in the sale of the com- 
modity to either wholesalers or retailers from entering into fair trade agreements 
establishing fixed prices for its commodity at either the wholesale or retail level. Even if the 
plaintiff distributed its products directly at retail, it was not deprived of the right to make 
fair trade agreements with its retailers. 


See Fair Trade, Vol. 1, § 3015.80. 
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State Laws—Fair Trade—Defenses—“Clean Hands.”—The defense of “clean hands” 
interposed in an action to enforce a fair trade agreement was overruled. The defendant's 
contention was that the plaintiff manufacturer owned a retail subsidiary which sold fair 
traded products of the parent company thereby competing with other retailers, and that 
the Court should “pierce” this corporate veil. In this case, the plaintiff’s retail stores 
were in existence long before the passage of the McGuire Act, and their relationship with 
the plaintiff had been publicly and unequivocally established. The facts in this case fully 


warranted the concept of corporate entity between the parent and its subsidiary. 


See Fair Trade, Vol. 1, §-3424.34. 


[Action to Enforce Agreements | 


JosEPH, Justice [In full text]: This, and 
a companion action to enforce fair trade 
agreements against Minute Men Radio 
and Appliance Corporation,™! were tried 
together. 


Plaintiff, a New Jersey corporation, duly 
qualified to do business in the State of New 
York, is engaged in the business of manu- 
facturing cameras, films and various other 
photographic supply items (hereinafter 
called “said commodities’), and selling said 
commodities bearing its trade marks, 
brands and name. 


‘Pursuant to the General Business Law, 

sections 369a et seg. (Feld-Crawford Act), 
the plaintiff alleged it entered agreements 
with retail dealers in said commodities 
(hereinafter referred to commodities stipu- 
lating minimum retail, resale prices for 
certain of said as “said fair traded com- 
modities”); said commodities are in fair 
and open competition in this state with 
commodities of the same general class 
produced by others; that large sums of 
money were expended in promoting and 
advertising said commodities, its trade 
mark brands and name, and that plaintiff 
had established a valuable reputation and 
good will for said commodities. 


Defendants were notified of the existence 
of the said fair trade agreements and the 
minimum retail, resale prices stipulated by 
the plaintiff; defendants willfully and know- 
ingly advertised, offered for sale and sold 
said fair traded commodities at prices lower 
than the minimum retail, resale prices stipu- 
lated by plaintiff; that the sales by defendants 
were not exceptions as specified under sec- 
tion 369 of the General Business Law. 


[* The decision in the case of Hastman Kodak 
Co. v. Minute Men Radio & Appliance Corp., 
N. Y..Sup. Ct., N.Y. Gounty, Special Term: 
Part IX, 131 N. Y. L. J. No. 106, p. 8 is as fol- 
lows: ‘‘See opinion filed in Hastman Kodak 
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[Defenses] 


The first affirmative defense contained 
in the amended answer of the defendant 
Aljan Camera Company, Inc. (hereinafter 
referred to as “Aljan”) endeavored in many 
pages to encompass a great variety of de- 
fenses. Without particularizing all of the 
defenses of the defendants as pleaded, the 
trial disclosed the defendants relied upon 
the following defenses: (1) The plaintiff 
abandoned and failed to enforce its fair 
trade agreements and knowingly permitted 
dealers and others to resell said commodi- 
ties below the minimum resale price, thereby 
waiving its rights to enforcement; (2) the 
plaintiff's products are not in fair and open 
competition with other commodities of the 
same general class produced by others 
and are not thereby the subject for fair 
trading; (3) Plaintiff’s ownership of a sub- 
sidiary company known as Eastman Kodak 
Stores, Inc. (hereinafter referred to as 
“stores”) selling plaintiff’s fair traded com- 
modities, plaintiff's other merchandise and 
the goods of other manufacturers in open 
competition with some of plaintiff’s fair 
traded commodities constituted the plaintiff 
a retailer in reference to these fair trade 
agreements, creating horizontal price-fixing, 
contravening the federal and state statutes, 
invalidating the right to fair trade of said 
commodities; (4) plaintiff does not come 
into equity with clean hands and should 
be deprived of the right of injunctive relief. 


The defendants stipulated in the begin- 
ning of the trial that they sold plaintiff’s 
fair traded commodities willfully and know- 
ingly at prices below the minimum resale 
prices fixed by the plaintiff. 


Company v. Aljan Camera Company, Ine. The 
plaintiff is entitled to the relief demanded in 
the complaint. Submit findings, conclusions and 
proposed judgment on notice, accordingly.'’] 
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[Plaintiff's Distribution Methods | 


Before discussing and deciding these de- 
fenses seriatum, I find the plaintiff is a 
manufacturer of camera films and various 
other photographic supply items, trade 
marked, branded and named; that it dealt 
with certain recognized dealers and whole- 
salers intrastate and interstate; these dealers 
that expressly contracted with or pur- 
chased from it were designated direct deal- 
ers and invariably acted as retailers; there 
were 212 such direct dealers in New York 
City. There were 101 non-direct dealers 
(independent retailers) in New York City 
who purchased their commodities from di- 
rect dealers or wholesalers. Approximately 
7,000 retailers throughout the country are 
direct buying dealers. 


Pursuant to its fair trade agreement with 
its direct dealers, plaintiff printed a sched- 
ule of the products and minimum retail 
resale prices established by it; schedules of 
changed products and prices appeared from 
time to time, which were forwarded to di- 
rect dealers and embraced with the terms 
of the fair trade agreement. 


[Plaintiff's Retail Activities] 


Plaintiff created approximately twenty- 
four subsidiary corporations operating about 
thirty-five stores throughout a great number 
of states. Each of said stores corporation 
is engaged in the sale of plaintiff's com- 
modities, nonfair traded products of plain- 
tiff and other manufacturers. ‘These stores 
operate under the corporate title of Eastman 
Kodak Stores, Inc. Two stores created 
under the laws of the State of New York 
are located in New York City at No. 20 
East Forty-fifth street, and at No. 1 West 
Thirty-ninth street. Three officers of the 
stores corporation, that is, the secretary, 
assistant secretary and assistant treasurer, 
hold the same office in the plaintiff corpora- 
tion. The entire capital stock of the stores 
corporation is wholly owned by the plain- 
tiff and the plaintiff supervised the general, 
corporate, financial and administrative mat- 
ters of the stores corporation. 


The store at No. 1 West Thirty-ninth 
street did a gross business for the years 
1950 to 1952 inclusive, of slightly over 
$2,000,000. In the year 1950, with gross 
sales $2,111,451, the fair trade sales amounted 
to $88,462, the plaintiff's non-fair-traded 
products $1,341,678 and other makers’ 
products $280,884. For the years 1951 and 
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1952, the figures are relatively in the same 
proportions. 


The store at No. 20 East Forty-fifth 
street in 1950 had a gross sale of fair-traded 
commodities of $308,426 against a gross 
business of $658,403. The gross sales from 
plaintiff's non-fair-traded products was 
$197,973 and the gross sales from other 
makers’ products was $104,167. Although 
the ratio between the gross sales of fair- 
traded products and the grand total sales 
increased in 1951, and declined consider- 
ably as against the 1950 figures, it is a 
fact that this store did approximately 50 
per cent of its business in fair trade sales. 


The entire business of the stores through- 
out the country was about $35,000,000. of 
which about $7,000,000 was accounted for 
by the sale of fair trade goods. 


The plaintiff's sales to some 75,000 re- 
tailers throughout the United States was 
almost half a billion dollars, of which a 
small fractional part thereof was received 
from fair-traded products. 


[No Sales Below Fixed Price 
by Plaintiff's Retail Stores] 


Upon contentions or matters which are 
pertinent to the points under inquiry, I 
find that neither retail store in New York 
City sold plaintiff's commodities below the 
minimum retail resale price established by 
plaintiff. The evidence in the case was 
directed solely against these two stores. I 
further find that the direct dealers and 
wholesalers purchased plaintiff’s commodi- 
ties at the same price and discounts, ac- 
cording to the quantities purchased. 


[Fair Trade Contracts Enforced by Plaintiff | 


Considerable testimony was directed upon 
the trial to the contention that the plaintiff 
knowingly permitted retail price agreements 
to be continuously violated; that the plain- 
tiff failed to enforce its price fixing con- 
tracts and that as a manufacturer or pro- 
ducer it had waived and abandoned its 
rights to injunctive relief. 


I find no such fact. The evidence dis- 
closes that the plaintiff periodically em- 
ployed shoppers to ascertain if there were 
violations of its price fixing contracts. The 
plaintiff pursued a set policy of dealing with 
retailers. A form letter was forwarded to 
the retailer if said retailer had violated the 
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fair trade agreement informing the retailer 
of the purchase, and its violation of the 
fair trade contracts. The concerns receiv- 
ing such letters were again “shopped” to 
ascertain whether they were continuing to 
disregard plaintiff’s fixed price. Where the 
shoppers disclosed that certain retailers 
were again involved with resales of the fair 
traded products below the fixed prices, a 
second communication was forwarded ad- 
vising that further repetition of resales con- 
trary to plaintiff’s fair trade agreements 
would result in the matter being forwarded 
to plaintiff's legal representatives. Some 
eleven such matters of 155 cases “shopped” 
were placed in the hands of the legal de- 
partment. 


Such persistent watchfulness and activity 
cannot be deemed acquiescence. [| cannot 
subscribe to the idea that it is required to 
institute injunction proceedings against all 
retailers upon reports from shoppers for 
violation of the plaintiff’s fair trade agreement. 


The law encourages amicable adjustment 
of misunderstandings, or willful wrongs. 
There was no waiver or abandonment of 
plaintiff’s rights; as a matter of fact, plain- 
tiff was most vigilant in asserting its rights. 
If price cutting had been openly, continu- 
ously and generally countenanced by the 
plaintiff that would have been sufficient 
reason to deny injunctive relief. 


These defendants claim to have been dis- 
criminated against by these suits. Surely, 
it is no defense to an admitted violation 
of plaintiff's rights to assert that others have 
similarly transgressed. In Seagram Dis- 
tillers Corporation v. Ackerman (263 App. 
Diy., 1016), the court upheld the granting 
of the preliminary injunction, stating “that 
plaintiff did not proceed by legal action 
against all violators simultaneously is no 
bar to granting the relief sought.” That 
“everybody is doing it” is an insufficient 
defense (Calamia v. Goldsmith Bros., Inc 
[1948-1949 Trapr Cases { 62,271], 299 N. Y., 
636; Seagram Distillers Corporation v. Acker- 
man, 263 App. Div., 1016; Ferran v. Wood- 
side Wine & Liquor Stores, Inc., 256 App. 
Div., 1103; General Electric Company v. R. H. 
Macy & Co., Inc. [1950-1951 Trape Cases 
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{ 62,764], 199 Misc., 87, appeal dismissed 
105) Naw ec lOO): 


[Fair and Open Competition] 


As to the second defense, the majority of 
plaintiffs fair traded commodities are in fair 
and open competition with commodities of 
the same general class produced by others. 
There were disputes as to whether some of 
the products, as to which the complaint 
seeks an injunction, were in free and open 
competition. Rather than seek a ruling upon 
that question in this case on the meager 
record before me, plaintiff has chosen to 
withdraw the products in dispute and cer- 
tain others from its Schedule of Fair Trade 
products and from its request for an injunc- 
tion herein. Accordingly, I find that plain- 
tiff has withdrawn the following products 
from its request for an injunction: Kodak 
Roll Film—Film No. 101, Negative Size 
314x3%4, Verichrome V. Super XX, XX. 
Plus-X, PX. Film No. 118, Negative Size 
3144x414, Verichrome V. Film No. 124, Neg- 
ative Size 31%4x4%4, Verichrome V. Film 
No. 130, Negative Size 274x47%, Verichrome 
V. Film No. 122, Negative Size 31%4x5¥, 
Verichrome V. Film No. 135, Negative Size 
24x36mm (36 exp.), Micro-Film M. Film 
No. 135, Negative Size 24x36mm (20 exp.), 
Infrared IR. Film No. 828, Negative Size 
28x40mm (8 exp.), Kodachrome Daylight 
Type K-Type A K (no.) A. Kodak Roll 
Film, 35mm (Safety Base), Perforated. All 
sizes listed on Plaintiff’s Exhibit 4. 16mm 
and 8mm Safety Film. Kodachrome 8mm. 
No. 369 and 369A, 25 ft. roll. No. 375 and 
375A, 100 ft. roll for 8mm Bolex Camera. 
Kodak C-P Color. No. 283 and 283A, 25 ft. 
roll. All Color Prints and Enlargements 
listed on Plaintiff's Exhibit 4.%*! 


[Defense That Plaintiff Sells Also at Retail] 


The defendants assert, as their third de- 
fense, that neither the McGuire Act nor the 
Feld-Crawford Act immunize plaintiff’s fair 
trade agreement with retail stores which re- 
sell plaintiff’s products, as they are in com- 
petition with plaintiff’s own retail stores. 
The defendants further contend that plain- 
tiff is so directly involved in retail opera- 
tions as to be a retailer of the commodities 
involved and, finally, under this third de- 
fense, they assert that both the federal and 
state statutes specifically exclude retail price 
fixing agreements between competitors. 


[* This paragraph of the opinion was sub- 
stituted in lieu of prior paragraphs of the 
opinion concerning the defense of ‘‘fair and 
open competition,’’ on the motion of the plain- 
tiff to reopen the record for the purpose of 
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withdrawing certain products from its fair 
trade schedules and from its request for an 
injunction. In all other respects the opinion 
of June 3, 1954, was reaffirmed. 132 N. Y. L. J., 
No. 91, page 8. Dated November 10, 1954.] 
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It has been emphasized by counsel that 
for the first time this proceeding squarely 
presents the question whether a manufac- 
turer who operates a retail store is entitled 
to the immunity of both federal and state 
statutes where price fixing agreements are 
involved. The statement that a manufac- 
turer who operates a retail store ‘at least 
to the extent shown herein” weakens the 
defendants’ contention. I believe the extent 
of business in plaintiff’s fair traded com- 
modities is begging the question. 

The legal history of anti-trust laws and 
price fixing is interesting and voluminous. 
It suffices for the purpose of this opinion to 
deal with the McGuire Act and the Feld- 
Crawford Act. As the defense relates to 
the question of whether or not the plaintiff 
is engaged in horizontal price fixing, it is 
pertinent to view in proper perspective the 
statutes and decisions that culminated in the 
existent statutes involved herein. 


The United States Supreme Court in the 
case of Dr. Miles Medical Co. v. John D. 
Park & Sons Co. (220 U. S. 373 [1911]) held 
that agreements fixing retail prices were in- 
-yalid, that they violated the Sherman Anti- 
trust Act, 15 U. S. C. A., sections 1-7. 


The Miller-Tydings Amendment to the 
Sterman Antitrust Law (1937) 15 U. S. 
C. A., section 1, paved the way for the 
several states to create Fair Trade Laws as 
applied to intra-state transactions. It im- 
posed the conditions that the producer or 
distributor have a trademark, brand or name 
for the commodity; that it be in free and 
open competition with similar commodities, 
and further, that it shall not make lawful 
any contract or agreement, providing for the 
establishment or maintenance of minimum 
resale prices on any commodity herein in- 
volved, between manufacturers, or between 
producers, or between wholesalers, or be- 
tween brokers, or between factors, or be- 
tween retailers, or between persons, firms or 
corporations in competition with each other. 


State Fair Trade Statutes were adopted 
and in many states were enforced. In New 
York in the case of Doubleday, Doran & Co., 
Inc., v. R. H. Macy & Co., Inc. (269 N. Y., 
272), the New York Fair Trade Law was 
held unconstitutional. Then the United 
States Supreme Court in the case of Old 
Dearborn Distributing Company v. Seagram 
Distillers Corporation (299 U.S., 183 [1936]) 
upheld the constitutionality of the Illinois 
Fair Trade Act. The New York State 
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Court subsequently, in the case of the Bour- 
jois Sales Corporation v. Dorfman (272 N. Y., 
167), followed the United States Supreme 
Court, recognized the validity of our Fair 
Trade Act and granted an injunction. 


For a number of years prior to 1951 en- 
forcement was had of the manufacturer or 
producers retail resale price against retailers 
who had not contracted or agreed to fair 
trade a product. Enforcement was had 
against such retailers under the State Fair 
Trade Laws involving interstate commerce 
by virtue of the Miller-Tydings Amendment. 


In 1951 the United States Supreme Court 
dissipated that idea in the case of Schweg- 
mann Bros. v. Calvert Distillers Corp’n [1950- 
1951 Trave Cases { 62,823], (341 U. S., 384). 
Legislation was adopted to offset the effects. 
of that decision by the passage of the Mc- 
Guire Act in July, 1952. Title 15 U.S.C. A.. 
section 45. 


[McGuire Act | 
Section 2 of the McGuire Act provides: 


“Nothing contained in this section or in 
any of the Antitrust Acts shall render un- 
lawful any contracts or agreements pre- 
scribing minimum or stipulated prices, or 
requiring a vendee to enter into contracts 
or agreements prescribing minimum or 
stipulated prices, for the resale of a com- 
modity which bears, or the label or con- 
tainer of which bears, the trade-mark, 
brand, or name of the producer or dis- 
tributor of such commodity and which is 
in free and open competition with com- 
modities of the same general class pro- 
duced or distributed by others, when 
contracts or agreements of that descrip- 
tion are lawful as applied to intrastate 
transactions under any statute, law, or 
public policy now or hereafter in effect 
in any State, Territory, or the District of 
Columbia in which such resale is to be 
made, or to which the commodity is to be 
transported for such resale.” 


Section 5 of the McGuire Act provides: 


“Nothing contained in paragraph 2 of 
this subsection shall make lawful contracts 
or agreements providing for the establish- 
ment or maintenance of minimum or 
stipulated resale prices on any commodity 
referred to in paragraph 2 of this sub- 
section, between manufacturers, or be- 
tween producers, or between wholesalers, 
or between brokers, or between factors, 
or between retailers, or between persons, 
firms, or corporations in competition with 
each other.” 
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The purpose of the act, section 1, thereof 
provided: 


“That it is the purpose of this Act 
(amending this section) to protect the 
rights of States under the United States 
Constitution to regulate their internal 
affairs and more particularly to enact 
statutes and laws, and to adopt policies, 
which authorize contracts and agreements 
prescribing minimum or stipulated prices 
for the resale of commodities and to ex- 
tend the minimum or stipulated prices 
prescribed by such contracts and agree- 
ments to persons who are not parties 
thereto. It is the further purpose of this 
Act to permit such statutes, laws, and 
public policies to apply to commodities, 
contracts, agreements, and activities in 
or affecting interstate or foreign com- 
merce.” 


The courts stated concisely the purpose 
and effect of the McGuire Act to be a re- 
versal by legislation of the interpretation 
of the Miller-Tydings Act exemptions which 
declared exemptions to be inapplicable as 
to consignors of fair trade agreements (Sun- 
beam Corp’n v. MacMillan [1953 TRADE CASES 
T6745) joe) Cy ViesD ye tO5S et LO Supps, 
836). In the District Court of New York, 
it was stated in the case of Masters, Inc., v. 
Sunbeam Corp’n [1952 TRavE CAsEs § 67,399], 
(D- GN Y 91953, 112) Fe Supp; 268) 


“With Miller-Tydings amendment Sub- 
division 2 of this section, relating to im- 
munization of fair trade agreements from 
interdiction of section 1 of this title, in 
effect authorizes enforcement of State 
Fair Trade Laws against consignors, sanc- 
tions, agreements prescribing stipulated 
as well as minimum prices, and obliquely 
adopts provisions of state fair trade laws 
authorizing producer to agree with dis- 
tributor that latter will not sell to re- 
tailer who does not execute fair trade 
contract, and is not merely legislation 
clarifying the Miller-Tydings immuniza- 
tion statute, proviso of section 1 of this 
title.” 


[New York Fair Trade Law] 


The New York Fair Trade Law, General 
Business Law, section 369a, provides: 


“No contract relating to the sale or 
resale of a commodity which bears, or the 
label or content of which bears, the trade 
mark, brand, or name of the producer 
or owner of such commodity and which 
is in fair and open competition with com- 
modities of the same general class pro- 
duced by others shall be deemed in 
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violation of any law of the State of New 
York by reason of any of the following 
provisions which may be contained in 
such contracts: (2) That the buyer will 
not resell such commodity except at the 
price stipulated by the vendor; (b) That 
the vendee or producer require any dealer 
to whom he may resell such commodity 
to agree that he will not, in turn, resell 
except at the price stipulated by such 
vendor or by such vendee.” 


Without circumlocution, and striking at 
the core of the defendants’ contention, it 
is contended and argued that the ownership 
by Eastman Kodak Company of the stock 
of Eastman Kodak Stores, Inc., constitutes 
Eastman Kodak Company a retailer of the 
cameras, films and photo supply items 
which it manufactures, and that therefore 
all of the fair-trade agreements entered into 
by Eastman Kodak Company as a manu- 
facturer with over 6,000 retailers through- 
out the United States are in fact agreements 
between competing retailers, which are pro- 
hibited by section 5 of the Federal Trade 
Commission Act as amended by the McGuire 
Act and the New York State Fair Trade Act. 


Examination of section 2 of the McGuire 
Act clearly shows that the producer or dis- 
tributor of a commodity which bears the 
producer’s or distributor’s trade-mark may, 
by contract, eliminate all price competition 
between retail vendors of his trade-marked 
commodity provided that there is free and 
open competition between his trade-marked 
commodity and commodities of the same gen- 
eral class produced by others. There ob- 
viously would not be the requisite free and 
open competition pricewise in commodities 
of the same general class if the producer 
of the trade-marked commodity had a mo- 
nopoly in the manufacture and distribution 
of that class of commodity or if the pro- 
ducer or other vendees of the commodity 
were to enter into agreements eliminating 
price competition with respect to all com- 
modities of the same general class. 


[Congressional Intent] 


An examination of the Congressional de- 
bate on the McGuire Act demonstrates that 
Congress intended to permit a manufacturer 
of a trade-marked product to eliminate price 
competition below the level established 
among retailers of its trade-marked prod- 
ucts by “vertical” price maintenance agree- 
ments, but that Congress also intended to 
continue to prohibit the elimination of price 


: 
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: 


‘Number 295—125 
6-18-54 


competition by “horizontal” price mainte- 
nance agreements. The distinction between 
vertical price maintenance agreements and 
horizontal price maintenance agreements is 
illustrated by the testimony of Representa- 
tive Patman who testified before the House 
Sub-committee of the Committee on Inter- 
state and Foreign Commerce, which com- 
mittee held extensive hearings on the McGuire 


Bill and reported it favorably. Mr. Pat- 
man testified as follows: 
Mr. Hale: Mr. Patman I infer from 


what you have said that you thought the 
vertical pricing was all right and hori- 
zontal price fixing objectionable. Will 
you explain the philosophical difference 
between the two? 

Mr. Patman: Well, I am talking about 
this particular case only. Now, I do not 
know enough about the whole picture 
probably to be involved in everything, 
but in this particular case. 


Mr. Hale: I do not think that any- 
body knows. 
Mr. Patman: But in this particular 


case, vertical price fixing is all right and 
that oss all mthat this Bull permits. Im 
other words, the national chains now 
engage in vertical price fixing and they 
are engaging in it. No one objects to it. 
It is perfectly legal under our existing 
laws, because they own the manufacturing 
plant and they own the wholesale houses, 
the retail outlets, and fix the prices from 
the manufacturer of the product, or the 
producer, right on down to where it is 
sold over the counter. The theory behind 
this bill is to give the small independent 
merchant the same privilege and oppor- 
tunity as the big man, from the manufac- 
turer to the middleman, and right on 
down to the retail outlet; but, of course, 
all the other things behind it, on the loss- 
leader deal, I have not mentioned, which 
succeeding witnesses will take up, which 
witnesses who come after me, will thor- 
oughly cover, and that is about the 
production of trade-marks, and trade 
names which a person is entitled to re- 
ceive protection on. So, the vertical case, 
I think is all right in this case. 


Mr. Hale: It does not make any differ- 
ence whether the commodity which is 
sold is a patented article or one with a 
registered trade-mark? 

Mr, Patman: No, of course not. It 
does not make any difference whether 
it is a patented article or whether it is 
covered by a registered trade-mark. 

Mr. Hale: Why is not the vertical 
price fixing still monopolistic? 
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Mr. Patman: The vertical still mo- 
nopolistic? 

Mr. Hale: Yes. 

Mr. Patman: Because it is in open 


competition with other articles of like 
grade and quality where they cannot agree 
on price. Now, if you permit horizontal 
price fixing too where Articles A, B and 
C are exactly the same, or similar, where 
they could go and make an agreement 
and say what they were going to sell for, 
that would be bad; that would be vicious; 
but that is still opposed under existing 
law and this does not change it. This 
will permit A to fix the price on down 
to the retailer; it will permit B to do the 
same thing, and C to do the same thing; 
but they cannot agree among themselves. 
That makes competition. Then B will 
say, now, there is A, he is selling his 
commodity for so much, why can’t I sell 
mine for just a little lower; and C will 
say: Now, there is A and B. They are 
selling theit at a certain price, and I be- 
lieve I will put mine in a little lower. 
You see this brings about competition 
there between them from the top clear 
on down, but it is still unlawful to have 
horizontal or across-the-board price fixing. 

Mr. Hale: Then your argument in brief 
is that vertical price fixing does not sup- 
press competition whereas horizontal price 
fixing suppresses competition. 


Mr. Patman: That is better than I 
could state it myself. (Hearings, pp. 
13-14.) 


In the debates in the Senate on the 
McGuire Bill, Senator Humphrey stated 
that the purpose of the McGuire Act was 
to legalize vertical price maintenance agree- 
ments, and distinguished vertical from hori- 
zontal price maintenance agreements in the 
following words: 


“In general, the test of whether a resale 
price maintenance contract is vertical is 
if the contract is between a seller and 
buyer who resell the original seller’s prod- 
uct; whereas, the test of whether a resale 
price maintenance contract is horizontal 
is if it is between competing sellers be- 
tween whom the relation of buyer and 
seller or reseller does not exist as to the 
product involved” 


(98 Cong. Rec., July 2, 1952, p. 9124). 


In the instant action it is clear that East- 
man Kodak Company manufactures the 
commodities which are the subject matter of 
this action and said commodities are sold 
under its trade mark “Kodak.” Eastman 
Kodak Company sells the product it manu- 
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factures directly or through wholesalers to 
some 75,000 retailers. It does not sell di- 
rectly to the public. The fair trade agree- 
ments which are sought to be enforced on 
the instant motion are vertical agreements 
between the manufacturer and seller on the 
one hand and the retailer buyer and reseller 
of the commodities on the other hand. The 
fact that a subsidiary of Eastman Kodak 
Company sells these commodities at retail 
does not transform these vertical agree- 
ments into horizontal agreements. The sub- 
sidiary has not entered into any price 
maintenance agreements with any other re- 
tailer. Indeed, the only price maintenance 
agreement that the subsidiary had entered 
into is a fair trade contract with plaintiff in 
the form annexed to the complaint herein 
as Exhibit A, [not reproduced], the same as 
the some 6,000 other independent retailers. 


[Separate Corporate Entities] 


The defendant’s claim herein that because 
a subsidiary corporation, whose business is 
entirely separate and distinct from that of 
the plaintiff manufacturer, sells Kodak prod- 
ucts at retail, constitutes the plaintiff manu- 
facturer a retailer, completely disregards 
the separate corporate entities. In this con- 
nection it is clear, as matter of law, that the 
mere fact that the plaintiff owns all of the 
stock of Eastman Kodak Stores, Inc., does 
not make Eastman Kodak Stores, Inc., an 
agent of the plaintiff nor are the acts of the 
subsidiary the acts of the parent corporation 
(Berkey v. Third Ave. R’y Co., 244 N. Y.., 
84 [1926]; Stone v. Cleveland, C., C. & St. L. 
R’y Co., 202 N. Y., 352 [1911]; Lowendahl v. 
Baltimore & Ohio RR. Co., 272 N. Y. 360 
[1936]; Anson v. Third Ave. R’y Co., 265 
N. Y., 579 [1934]; Kingston Dry Dock Co. v. 
Lake Champlain Transp. Co., 31 F., 2d, 265 
GGA Za S 204), 


Moreover, Congress did not intend to 
prevent a manufacturer who incidentally 
either directly or through a corporate af- 
fillate was engaged in the sale of the trade- 
marked commodity at either the wholesale 
or retail level from entering into fair trade 
agreements establishing fair trade prices for 
its trade-marked commodity at either the 
wholesale or retail level. This is clearly 
shown by the debates on the floor of the 
Senate. 


Inasmuch as the legislative history of the 
McGuire Bill was not extensively spelled 
out in committee reports, both proponents 
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and opponents of the bill made an expressly 
deliberate and conscious effort to place a 
full discussion of the legislative purpose in 
the Congressional Records. Senator Hum- 
phrey, the leading proponent of the McGuire 
Bill, and Senator Morse, an opponent of 
the bill, both made this clear on the Senate 
floor. “Mr. Humphrey—I wish to say now 
* * * We need a legislative history no 
matter what happens” (98 Cong. Rec., 8824 
[1952]). Mr. Morse— * * * I intend to 
make my case against the bill * * * I am 
doing it because I think it necessary to have 
a legislative record * * *”’ (98 Cong. Rec. 
8825, 8826 [1952]). 


Since Congressional debates are an im- 
portant source of legislative intent in any 
event, they are particularly weighty evi- 
dence of that intent in the case of the 
McGuire Act in light of the above conditions 
under which the act was debated and finally 
passed. The specific history of legislative 
process is of more aid in interpretation of 
acts of Congress and legislative bodies than 
general axioms of construction. Judges have 
turned to the debates attending enactment 
of statutes, and have determined the mean- 
ing of laws after ascertaining the purpose 
of Congress to construe statutes. Mr. Justice 
Frankfurter in Umted States v. Universal 
C. I. T. Credit Corp’n (344 United States, 
218, 221), Chief Justice Vinson in United 
States v. Bryan (339 United States, 323, 
340), Mr. Justice Pitney in United States v. 
St. Paul, Minnesota & Manitoba Railroad 
Company (247 United States, 310, 318), 
Mr. Justice Douglas in Schwegmann Bros. 
v. Calvert Corp’n [1950-1951 TRADE Cases 
{ 62,823] (341 U. S., 384, 395) relied exten- 
sively upon Congressional history, includ- 
ing the reports and statements made upon 
the floor by Senator Tydings. Mr. Justice 
Jackson and Mr. Justice Minton at page 
395, concurring, disapproved the practice. 
Mr. Justice Frankfurter, Mr. Justice Black 
and Mr. Justice Burton joined in dissenting, 
based upon the Congressional history. Mr. 
Justice Jackson relied on legislative history 
in United States v. Five Gambling Devices 
(346 U. S., 441, 450-451). Mr. Justice Reed 
in United States v. Congress of Industrial 
Organizations (335 U. S., 106), Mr. Justice 
Murphy in Harrison v. Northern Trust Com- 
pany (317 U. S., 476), Mr. Justice Black in 
United States v. City and County of San 
Francisco, all have followed the principle. 
The rule has been followed by the Court 
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of Appeals in Lightbody v. Russell (293 
N. Y., 491, 496), and in many other cases 
(see also Sutherland, Statutory Construc- 
tion, 3d Ed. [1943], secs. 5005 through 
5012). 


As pointed out below, these debates 
establish that Eastman’s Retailer Fair Trade 
Agreements are immunized by the McGuire 
Act. The question of whether a manufac- 
turer may lawfully fair trade his products 
under the McGuire Act if he also sold 
directly to consumers was fully discussed 
in the Senate and it was made clear that 
such a manufacturer would be acting law- 
fully. Senator Humphrey, the leading pro- 
ponent of the McGuire Act in the Senate 
specifically discussed this point: 


[Senate Debate on McGuire Act] 


“In general, the test of whether a re- 
sale price maintenance contract is vertical 
is if the contract is between a seller and 
buyer who resell the original seller’s 
product; whereas, the test of whether a 
resale price maintenance contract is hori- 
zontal is if it is between competing 
sellers between whom the relation of 
buyer and seller or reseller does not exist 
as to the product involved. It is im- 
portant to keep this distinction in mind, 
because many producers of trade-marked 
items sel] them to consumer, retailers, 
and wholesalers also. 


“Under the bill, such firms may make 
resale price-maintenance contracts with 
both wholesalers and retailers because 
such contracts are vertical, that is, be- 
tween sellers and buyers. While in one 
sense firms in this position function not 
only as producers but also as wholesalers 
and retailers, they may still lawfully 
make contracts with other wholesalers 
and retailers, when in making such con- 
tracts they act as producers of a trade- 
marked or branded commodity, rather 
than as wholesalers and retailers enter- 
ing into forbidden horizontal resale price- 
maintenance contracts with other whole- 
salers or other retailers’ (98 Cong. 


Record, 9124 [1952]). 


In addition to Senator Humphrey’s state- 
ment on this specific point, it was adverted 
to on other occasions in the debates with 
the clear understanding that the fair trade 
agreements of such a manufacturer would 
be immunized by the McGuire Act. Even 
the opponents of the McGuire Act recog- 
nized this as indicated by the following 
colloquy: 
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Mr. Frear—“Suppose a manufacturer 
of a certain product wants his price 
established at the retail level in one of 
the forty-five states to which the Senator 
(Douglas) has referred. Is it possible 
for him to own a drug store or a grocery 
store in the state, in one way or another 
directly or indirectly, and make a con- 
tract for a particular product and in that 
way force all other retail merchants in 
the state to abide by the contract on that 
paritcular item?” 

Mr. Douglas—‘Yes; I should think 
that would be possible. Generally, how- 
ever, it is not necessary for a manu- 
facturer to own a store and make an 
agreement with himself. Generally he 
can find one out of a number of mer- 
chants who is willing to make an agree- 
ment. It is not necessary that he have 
a ‘front. But he can work through one 
if he wishes.” 

Mr. Frear—“That is what I wish to 
have determined. Suppose he (a manu- 
facturer) wants to fix prices so badly 
that he buys a store and makes a con- 
tract. Is it possible for him to do that 
under the bill if it is passed?” 

Mr. Douglas—“I know of nothing that 
would prevent that” (98 Cong. Record, 
8717 [1952]). 

At no time in the debates on the Mc- 
Guire Act was there the slightest intimation 
that any member of the Congress under- 
stood that a resale price agreement entered 
into by a manufacturer who also sold 
directly to consumers would not come 
within the exemption from the antitrust 
laws provided by the McGuire Act. On the 
contrary, the debates clearly establish that 
it was the understanding and intention of 
Congress that such agreements would be 
authorized and permitted by the McGuire 
Act. Furthermore, at no time did the Fed- 
eral Trade Commission, in presenting its 
views to Congress in writing and by oral 
testimony, oppose the McGuire Act on such 
grounds. 

Therefore, if Eastman distributed its 
products directly at retail, it is clear that 
Congress did not intend to deprive it of 
the right to enter into fair trade agreements 
with other retail distributors of its products. 
It follows a fortiori that when, as estab- 
lished herein, it is separate subsidiary corpo- 
rations (in business long before the passage 
of the McGuire Act) that sell at retail, - 
Congress did not intend to deprive East- 
man of the right to make fair trade agree- 
ments with its retailers. 
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[Plaintiff Achieved Result Intended 
by Congress] 


Eastman Kodak Company, by its vertical 
price maintenance agreements, has elimi- 
nated price competition in Kodak fair- 
traded products among retailers, but that 
is exactly the result that Congress intended 
to accomplish by the McGuire Act. It is 
equally true that competition between 
“Kodak” products and products of the 
same general class manufactured by com- 
peting manufacturers remains free and open 
and there is no agreement between East- 
man Kodak Company and other manu- 
facturers of similar products or between 
retailers of these products fixing the prices 
at which all such products shall be sold. 
It is only the latter type of horizontal 
agreements which Congress intended to 
prohibit by the McGuire Act. 


| Manufacturer Who Retails May 
Also Fur Trade} 


As shown hereinabove, the express lan- 
guage of the McGuire Act and the intent 
of Congress permits a manufacturer such 
as Eastman Kodak Company to fair-trade 
its trade-marked products by means of 
agreements with retailers of said products 
even though it is directly engaged in some 
retailing of these products. To hold other- 
wise would be to completely frustrate the 
intent of Congress with respect to a large 
area of the nation-wide market, since, as 
stated by Senator Humphrey, many manu- 
facturers who have fair-traded their prod- 
ucts also engage in some wholesaling or 
retailing of said products. So long as Con- 
gress has determined that the public in- 
terest of the United States is best served in 
the continuance of fair trade, this court 
should not emasculate the full effectiveness 
thereof. As was stated by Justice Shientag 
in the leading case on this subject, Calvert 
Distillers Corporation v. Nussbaum Liquor 
Store (166 Misc. 342; Sup. Ct., New York 
County, 1938): 


“The attitude of the courts, however, 
must not be one of hostility to the new 
law ‘as an alien intruder in the house of 
common law but a guest to be welcomed 
and made at home there as a new and 
powerful aid in the accomplishment of its 
appointed task of keeping the law to 
social, and it may be added parentheti- 
cally, business needs.’ Stone’s Common 
Law in the United States (1936), 50 
arve Be Rea Se? 
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As demonstrated hereinbefore with re- 
spect to the almost identical provisions of 
the McGuire Act, the plaintiff’s fair-trade 
contracts are in compliance with the express 
language of the Feld-Crawford Act. There 
are, of course no reported debates by the 
New York State Legislature with repsect 
to the Feld-Crawford Act. However, the 
courts of this state have never held, or even 
intimated, that a manufacturer of a trade- 
marked product was prohibited from enter- 
ing into fair trade agreements with respect 
to said product by reason of the fact that 
the manufacturer was engaged in the sale 
of the product as the same level at which he 
had established minimum resale prices. On 
the contrary, all the cases which touch on 
this point sustain the plaintiff’s position. 
Thus in the case of Gillette Safety Razor Co. 
v. Green (167 Misc., 251 [Sup. Ct. N. Y. 
County 1938], aff’d without opinion 258 
App. Div., 723 [First Dept., 1939]), plaintiff 
sought an injunction against a nonsigner 
wholesaler who was selling plaintiff's fair- 
traded products at less than the established 
wholesale fair trade prices. The defendant 
asserted two grounds in its defense, first 
that the plaintiff was in the dual position of 
manufacturer and wholesaler and since it 
acted as a wholesaler it could not fair trade 
its product on the wholesale level; second, 
the plaintiff sold to certain favored retailers 
at prices less than the established wholesale 
fair trade price and indeed at prices which 
were less than the wholesalers could pur- 
chase. The court rejected the first ground, 
but upheld the second, stating at page 252: 


“There is nothing in the law to prohibit 
a manufacturer or producer from selling 
both wholesale and retail, but if the 
equity powers of the court are sought to 
be invoked for relief under the provisions 
of the Fair Trade Act, it becomes neces- 
sary to consider whether within the in- 
tent and meaning of the act the plaintiff’s 
conduct has been such as to merit the 
relief it seeks. The preamble of the Fair 
Trade Act states that its purpose is ‘to 
protect trademark owners, distributors 
and the public against injurious and un- 
economic prices in the distribution of 
articles of standard quality under a dis- 
tinguished trademark, brand or name.’ 
Certainly, it was not the intention of 
the Legislature to permit a manufacturer 
or producer to be exempt from respon- 
sibility for conduct opposed to the very 
intent and purpose of this act.” 
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[Clean Hands Defensc| 


The defendants point to the case of 
General Electric Co. v. S. Klein-on-the-Square 
[1953 TrapE Cases § 67,443], (121 N. Y. S., 
2d, 37), wherein Mr. Justice Walter, in a 
very learned opinion, stated: 


“ek * * and if it were true that plain- 
tiff has agreed or conspired with other 
producers or with wholesalers other than 
its own subsidiary to fix either wholesale 
or retail prices it doubtless would follow 
that it had removed itself from the scope 
of the protection of either the New York 
statute or the McGuire Act.” 


This dictum is not analogous with the case 
at bar. Mr. Justice Walter more. per- 
tinently stated at page 56 of his opinion: 


“One of such wholesalers is a wholly 
owned subsidiary of plaintiff, and such 
subsidiary sometimes gives discounts to 
some retailers and thereby enables those 
retailers to get certain of plaintiff's ap- 
pliances at a price slightly less than is 
paid by other retailers to whom no dis- 
count is given. On the basis of those 
facts, and by the illogical device of at 
one moment treating plaintiff’s subsidiary 
as an independent wholesaler and in the 
next breath treating it as an agent of or 
identical with plaintiff, defendant has at- 
tempted to construct a number of de- 
fenses based upon the idea that plaintiff 
and the wholesalers to whom it sells have 
entered into a conspiracy in restraint of 
trade and agreed between themselves 
with respect to the maintenance of whole- 
sale prices, and thereby have violated the 
Sherman Antitrust Act, and, also, that 
plaintiff does not come into court with 
clean hands.” 


There is no conspiracy here. Moreover, 
the agreement of price-fixing is not with 
other than its own subsidiary, but with 
its own subsidiary, a direct dealer, and 
with other direct dealers who maintain 
the minimum retail resale prices fixed in the 
Fair Trade Agreements. 


“Horizontal” price-fixing is one engaged 
in by those in competition with each other 
at the same functional level (Schwegmann 
v. Calvert Corp’n [1950-1951 TRADE CASES 
{ 62,823], 341 U. S., 384, at 389). From the 
evidence in these cases I find no such 
prohibited price-fixing. 

In its last endeavor to thwart the plain- 
tiffs application for an injunction, the 
defendants urge the equitable maximum 
of “clean hands”; they contend this court 
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should pierce the veil of corporate entity 
of the “Stores,” and further contend that 
plaintiff does not come into equity with 
clean hands as the plaintiff's subsidiary 
“Stores” compete with all retailers selling 
the “commodities.” 


[“Piercing Corporate Veil] 


At certain times a corporation is to be 
regarded as an entity separate and apart 
from the individual stockholders; some- 
times this entity theory must be disre- 
garded. The courts have frustrated each 
and every attempt to commit inequity, to 
perpetrate fraud, to achieve monopoly, to 
hamper, delay or defraud creditors or 
to accomplish wrongs under the guise, and 
hiding behind the veil, of corporate exist- 
ence. United States v. Lehigh Valley R. R. 
(1911, 220 U. S., 257) illustrates sound rea- 
son and equitable dictate to pierce the veil 
of corporate entity. 


In this case the “Stores” were in exist- 
ence, operating as retail stores long before 
the passage of the McGuire Act. Its re- 
lationship with the plaintiff had been un- 
equivocally and publicly established. I do 
not subscribe to the tenet that a manu- 
facturer or producer ipso facto is prohibited 
from having a subsidiary entity engage in 
a retail business and selling, with other 
products, fair traded commodities of the 
parent company. The facts in this case 
fully warrant the concept of corporate 
entity. 


The maximum of “clean hands” funda- 
mentally was conceived in equity juris- 
prudence to refuse to lend its aid in any 
manner to one seeking its active interposi- 
tion who has been guilty of unlawful, 
unconscionable or inequitable conduct in 
the matter with relation to which he seeks 
relief (First Trust & Savings Bank v. Iowa- 
Wisconsin Bridge Co. 98 Fed., 2d, 416, 
cert. denied 305 U. S., 650, rehearing denied 
305 U. S., 676; General Excavator Co. wv. 
Keystone Driller Co., 65 Fed., 2d, 39, cert. 
granted 289 U. S., 721, aff'd 290 U. S., 240). 


The maxim is applicable to conduct offen- 
sive to the dictates of natural justice; it 
must not be wanting in good faith or good 
conscience (Duggan v. Platz, 238 App. Div., 
197, modified on other grounds 263 N. Y., 
505); it will not be allowed to work in- 
justice and wrong nor will it be applied 
contrary to settled rules of equitable juris- 
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prudence (Fireman v. Krauss, 175 Misc., [Fair Trade Contracts Upheld] 


1018, 26 N. Y. S., 2d, 121; Mandel v. Mandel, iy ve : h E 
140 Misc., 848, 250 N. Y. S, 473). There- The plaintiff is entitled to the relief de 
fore, I find the defense of “clean hands” is 
not sustained. 


manded in the complaint. 

Submit findings, conclusions and pro- 
posed judgment on notice in accordance 
with this decision. 


[{ 67,771] United States v. United States Rubber Co., Consolidated Rubber Manu- 
facturers, Ltd., and Dunlop Rubber Co., Ltd. 


In the United States District Court for the Southern District of New York, Civil 
Action No. 50-564. Dated May 28, 1954. 


Case No. 967 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Types of Practices Enjoined—Termination of Agreements—Alloca- 
tion of Markets—Limitation of Production—Exclusion from Markets—Price Fixing.— 
American and British rubber manufacturers consented to the entry of a decree terminating 
certain illegal agreements among themselves and other foreign companies and restraining 
them from conspiring or claiming any rights under any agreement which had the effect of 
(1) allocating markets or territories, (2) limiting production or sale or leaving any person 
free from competition, (3) excluding any person from any market or determining sales 
terms or conditions to be imposed on any person, (4) preventing, limiting, or restricting 
the production, sale, or distribution of the rubber products, and (5) fixing prices or 
other sales terms. Both defendants were further enjoined from entering into any 
conspiracy or agreement to prevent or limit the importation into or exportation from the 
United States, its territories or possessions, of the said products. Each defendant was 
prohibited from acting as the agent for the other or for any of the other listed corporations. 


See Combinations and Conspiracies, Vol. 1, § 2005.055; Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8421. 


Consent Decree—Specific Relief in Consent Decrees—Promotion of Export Sales— 
Patent Infringement Suits—An American rubber manufacturer consented to the entry 
of a decree requiring the promotion of export sales of its thread products and the nondis- 
criminatory sale of such products to any person wishing to export them. The American 
manufacturer and the British manufacturer were restrained from instituting or threatening 
to institute, or maintaining, patent infringement actions alleged to have occurred because 
of the importation into the United States of thread products prior to the date of the 
decree. Further, each defendant was prohibited from preventing the importation into 
the United States of thread products or latex manufactured outside the United States 
under certain licenses and not marked with certain specified trade-marks. 


See Combinations and Conspiracies, Vol. 1,  2013.225; Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8301.50. 


Consent Decree—Types of Practices Enjoined—Acquisition of Interests—Inter- 
locking Directorates—Common Representation.—American and British rubber manu- 
facturers were prohibited by a consent decree from jointly, or with any other specified 
corporations, organizing or acquiring any interest in any other person engaged in the 
manufacture, sale or distribution of thread products. However, they could acquire 
additional interests from each other in any jointly-owned corporation, and an additional 
interest in an Italian corporation. Restrictions were placed on the exercise of contro] or 
influence over persons engaged in the manufacture or sale of thread products other than 
their subsidiaries or affiliates. However, technical information could be furnished for a 
non-discriminatory fee. Interlocking directorates and certain common agency relation- 
ships were forbidden. 


See Combinations and Conspiracies, Vol. 1, § 2005.600, 2005.735. 
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Consent Decree—Specific Relief in Consent Decrees—Licensing Provisions.—Two 
rubber manufacturers, one American and one British, consented to the entry of a decree 
requiring (1) the elimination from existing patent licenses previously granted by the 
patent holding company all provisions restrictive as to territories, prices or other terms, 
the license terms to be at the applicant’s option, (2) the issuance of non-exclusive licenses 
upon reasonable, non-discriminatory royalties, terms and conditions, (3) the granting of 
immunities with respect to latex products to insure unimpeded exports of latex from the 
United States, (4) the refraining from disposing or acquiring any patents or rights in a 
manner inconsistent with the terms of the decree, and (5) the refraining from instituting 
or threatening to institute certain patent infringement suits under patents owned or con- 
trolled by the patent holding company. Further, the American rubber manufacturer was 
required (1) to issue non-exclusive licenses under its foreign patents on thread and latex 
products, and to furnish and license related “know-how” upon payment of non- 
discriminatory royalties and on other non-discriminatory terms and conditions, (2) to 
grant free immunities under its foreign patents regarding thread and latex products as 
will insure unimpeded exports of these products from the United States, and (3) to refrain 
from acquiring or disposing of any foreign patents, rights, or “know-how” under restric- 
tions inconsistent with the provisions of the decree. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.30. 


Consent Decrees—Types of Practices Enjoined—Voting Stock in Foreign Corpora- 
tions—Directors of Foreign Corporations—Dissolution of Holding Company.—A consent 
decree required an American and a British manufacturer of rubber (1) to refrain from 
controlling, directing or influencing the operations or acts of certain foreign companies, 
(2) from voting for or appointing as directors of the foreign corporations individuals who 
have ever been interested in or affiliated with the defendants, (3) from voting for the 
removal of, or removing, a director without the permission of the Court upon notice 
to the Attorney General, and (4) from influencing, advising, or communicating in any 
manner the views of the defendants to the officers, directors, or agents of the foreign 
corporations, with certain specified exceptions. 

See Combinations and Conspiracies, Vol. 1, § 2005.735. 


Consent Decrees—Specific Relief in Consent Decrees—Trade-Marks.—An American 
rubber manufacturer was ordered by a consent decree (1) to adopt additional trade-marks 
for export use which are to be separate and distinct from other specified trade-marks, and 
(2) to register the additional trade-marks in foreign countries to which exports may 
become commercially practicable. The manufacturer was enjoined from assigning or 
granting any manufacturer, subsidiary, or agent thereof, the use of such additional trade- 
marks, except where no other qualified person could be found to act as agent or distributor 
and where such grant of rights or licenses would be necessary under local legislation. 
The manufacturer was required to circularize persons who had made inquiries in regard 
to the purchase of thread products for export, informing them of their availability for 
sale under additional trade-marks. Advertisements to this effect were required to be 
published in foreign trade journals. 

See Combinations and Conspiracies, Vol. 1, J 2013.900; Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8301.30. 


Consent Decree—Enforcement of Consent Decrees—Representative for Service of 
Process.—A British rubber manufacturer was required by a consent decree to appoint 
and maintain continuously a representative within the jurisdiction of the Court, duly 
authorized to accept service of process of any request made by the Government under 
the decree, and any notice or process in connection with any action or proceeding to 
secure interpretation, modification, or enforcement. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.60, 8401. 

For the plaintiff: Stanley N. Barnes, Marcus A. Hollabaugh, W. D. Kilgore, Jr., 
Max Freeman, Ephraim Jacobs, and Harry N. Burgess. 

For the defendants: Paul A. Arthur, Morris E. Dry, Frederick W. Wood, Arthur, 
Dry & Dole (for U. S. Rubber Co.); Lee McCanliss, John C. Early, McCanliss & Early 
(for Dunlop Rubber Co., Ltd.). 
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Final Judgment 


Irvinc R. KAurMAN, District Judge [Jn 
full text]: Plaintiff, United States of 
America, having filed its complaint herein 
on December 16, 1948; defendant Con- 
solidated Rubber Manufacturers, Limited 
having been dissolved, all of its assets having 
been transferred to defendant United States 
Rubber Company, and the complaint against 
it having been dismissed by separate order 
of this Court; defendants United States 
Rubber Company and Dunlop Rubber Com- 
pany, Limited, having appeared and filed 
their answer to such complaint, denying 
the substantive allegations thereof; and 
plaintiff and defendants United States Rub- 
ber Company and Dunlop Rubber Com- 
pany, Limited, by their attorneys herein, 
having severally consented to the entry 
of this Judgment without trial or adjudi- 
cation of any issue of fact or law herein, 
and without admission by any party in 
respect of any such issue; 


Now Therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon the consent of the parties 
hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Jurisdiction] 


The Court has jurisdiction of the subject 
matter herein and of the parties hereto and 
the complaint states a cause of action 
against defendants United States Rubber 
Company and Dunlop Rubber Company, 
Limited, under Section 1 of the Act of 
Congress of July 2, 1890, Chap. 647, 26 
Stat. 209, as amended. 


II 
[Definitions] 

As used hereinafter in this Judgment: 

(a) “U. S. Rubber” means defendant 
United States Rubber Company, a corpo- 
ration organized and existing under the 
laws of the State of New Jersey; 

(b) “Dunlop” means defendant Dunlop 
Rubber Company, Limited, a corporation 
organized and existing under the laws of 
Great Britain; 


(c) “Defendants” means defendants U. S. 
Rubber and Dunlop; 
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(d) “Hungarian” means Hungarian Rub- 
ber Goods Factory, Limited, a corporation 
organized under the laws of Hungary; 

(e) “Anode” means The Anode Rubber 
Company, Limited, a corporation organized 
and existing under the laws of the Island of 
Guernsey; 


(f) “Pirelli” means Societa Italiana Pirelli 
(now known as Pirelli Societa Per Azioni), 
a corporation organized and existing under 
the laws of Italy; 


(g) “International” means International 
Latex Processes, Limited, a corporation or- 
ganized and existing under the laws of the 
Island of Guernsey; 


(hi) Sey eae eemeansmbastexs Yar 
& Lactron Thread, Limited, a corporation 
organized and existing under the laws of 
Great Britain; 


@) “ie Yo C&eres Dt (Overseas) “means 
Lastex Yarn & Lactron Thread (Over- 
seas), Limited, a corporation organized and 
existing under the laws of Great Britain; 


(j) “Canadian” means Canadian Lastex, 
Limited, a corporation organized and exist- 
ing under the laws of Canada; 


(k) “Pirelli-Revere”’ means Pirelli-Revere 
Societa Italo-Americana Filo Elastico (now 
known as Pirelli Lastex Societa Italo 
Americana Filo Elastico S. p. A.), a stock 
company organized and existing under the 
laws of Italy; 


(1) “Hungarian-Revere” means Emerge- 
Revere Thread Company, Limited, a cor- 
poration organized under the laws of Hun- 
gary; 

(m) “Dutch-Revere” means Emerge-Revere 
Draad Maatschappij, a corporation organ- 
ized under the laws of the Netherlands; 


(n) “Thread Holdings” means Thread 
Holdings, Limited, a corporation organized 
and existing under the laws of the Island 
of Guernsey; 


(0) “GET” means Guernsey Elastic 
Thread Company, Limited, a corporation 
organized and existing under the laws of 
the Island of Guernsey; 


(p) “SIFE” means Societe Internationale 
de Fils Elastiques, a corporation organized 
under the laws of France, which has been 
dissolved; 


(q) “SEFE” means Societe Europeenne 
de Fils Elastiques, a corporation organized 
and existing under the laws of France; 
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t (r) “Latex Holdings” means Latex Hold- 
ings Limited, a corporation organized under 
the laws of the Island of Guernsey; 


(s) “Kaycee’ means Kaycee Limited, a 
corporation organized and existing under 
the laws of Great Britain; 


(t) “French Dunlop” means Societe An- 
onyme des Pneumatiques Dunlop, a corpo- 
ration organized and existing under the 
laws of France; 


(u) “Goodyear” means Goodyear Tire & 
Rubber Co., a corporation organized and 
existing under the laws of the State of 
Ohio; 

(v) “Dominion” means Dominion Rubber 
Company, Ltd., a corporation organized 
and existing under the laws of Canada, a 
subsidiary of U. S. Rubber; 


(w) “Consolidated” means Consolidated 
Rubber Manufacturers, Limited, a corpo- 
ration organized under the laws of Great 
Britain, which has been dissolved, formerly 
a subsidiary of U. S. Rubber; 

(x) “General” means General Rubber 
Company, Limited, a corporation organized 
under the laws of Great Britain, which has 
been dissolved, formerly a subsidiary of 
U. S. Rubber; 

(y) “Other listed corporations” means 
Hungarian, Anode, Pirelli, International, 
Teta Vines) De tare Cll ye (@iverseas))); 
Canadian, Pirelli-Revere, Hungarian-Revere, 
Dutch-Revere, Thread Holdings, GET, 
SIFE, and SEFE; 

(z) “Jointly-owned corporations” means 
[Venere eee ie mie Vemer ie. al (Overseas), 
Canadian, Pirelli-Revere, Thread Holdings, 
GET, and SEFE; 


(aa) “Natural latex” means liquid latex 
obtained from the rubber tree, either before 
or after it has been concentrated, which is 
to be employed directly in the manufacture 
of rubber products without first being proc- 
essed into sheets of crude rubber; 

(bb) “Latex thread” means rubber thread 
made from natural latex; 

(cc) “Cut rubber thread” means rubber 
thread made from dry rubber; 

(dd) “Latex products” means rubber 
products made from natural latex, including 
but not limited to dipped rubber goods, 
foam rubber products, and latex thread, or 
any of them; 

(ee) “Thread products” means latex thread, 
cut rubber thread, elastic yarn, and fabrics 
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and other articles made from such thread 
and yarn, or any of them; 


(ff) “The said products” means natural 
latex, latex products, and thread products, 
or any of them; 


(gg) “Patents” means each and all pat- 
ents related to the said products, and all 
applications therefor, including all reissues, 
divisions, continuations, or extensions thereof, 
and patents isued upon stch applications; 


(hh) “Trade-marks” means each and all 
trade-marks for any thread products, and 
all applications therefor, including all re- 
newals, re-publications, or amendments 
thereof, and trade-marks registered upon 
such applications; 


(ii) “Person” means an individual, part- 
nership, firm, association or corporation, or 
any other business or legal entity; 

(jj) “Manufacturer” 
engaged in 
products; 

(kk) “Subsidiaries” of a-defendant means 
all corporations of which a majority of the 
voting shares are held, directly or indirectly, 
by such defendant, but not including any 
of the other listed corporations; 


(ll) “Affiliates” of a defendant means 
corporations other than jointly-owned cor- 
porations or subsidiaries in which such 
defendant holds at least 25% of the voting 
stock directly or indirectly, provided no 
other person holds a percentage of the 
voting stock in excess of that held directly 
or indirectly by such defendant. 


means any person 
the production of the said 


ill 
[Applicability 

The provisions of this judgment applic- 
able to either defendant shall be binding 
upon each of its subsidiaries and succes- 
sors and each of its officers, directors, 
managers, agents, and employees and any 
other person, acting or claiming to act 
under, through or for such defendant. 


1V 
[Agreements Terminated] 


Each of the following agreements, in so 
far as in effect at the date of this Judgment, 
including all amendments, renewals and 
extensions thereof and all agreements or - 
understandings amendatory or supplemental 
thereto, is hereby terminated and cancelled, 
and each of the defendants is hereby en- 
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joined and restrained from the further per- 
formance or enforcement of the provisions 
of any of said agreements or understand- 
ings, or from entering into, adhering to, 
maintaining or furthering, directly or in- 
directly, or claiming any rights under, any 
contract, agreement, arrangement, under- 
standing, plan or program, or course of 
conduct, for the purpose or with the effect 
of continuing, reviving or renewing any 
terms or provisions of any of the said 
agreements or understandings which are 
inconsistent with any of the other Sections 
of this Judgment: 


(a) Between Anode, U. S. Rubber, Dun- 
lop and Hungarian, dated October 14, 1932; 

(b) Between International, Dunlop and 
Latex Holdings, dated October 15, 1932; 

(c) Between Anode, U. S. Rubber, Dun- 
lop, Hungarian and International, dated 
October 15, 1932; 

(d) Between U. S. Rubber and Inter- 
national, dated October 15, 1932, concern- 
ing division of territories; 

(e) Between International and U. S. Rub- 
ber, dated October 15, 1932, concerning 
patent licenses; 


(f) Between International and Dunlop, 
dated October 15, 1932; 


(g) Between U. S. Rubber and Dunlop, 
dated November 4, 1932, concerning jointly- 
owned companies; 


(h) Between U. S. Rubber and Dunlop, 
dated November 4, 1932, concerning royal- 
ties payable to Percy Adamson; 


(1) Between U. S. Rubber and L. Y. & 
L. T., dated November 30, 1932; 


(j) Between International and L. Y. & 
L. T., U. S. Rubber and Dunlop, dated 
November 30, 1932; 


(k) Between Dominion, Limited and L. Y. 


& L. T., dated January 1, 1933; 


(1) Betwen U. S. Rubber and Canadian, 
dated May 18, 1933; 


(m) Between International, Canadian, 
U. S. Rubber and Dunlop, dated May 18, 
1933; 


(n) Between U. S. Rubber and L. Y. & 
L. T., dated July 1, 1933; 


(o) Between International and U. S. 
Rubber, dated July 1, 1933; 


(p) Between International and Dunlop, 
dated July 1, 1933; 
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(q) Between International, Dunlop and 
Latex Holdings, dated July 1, 1933; 

(r) Between U. S. Rubber and Pirelli, 
dated July 12, 1933; 

(s) Between U. S. Rubber, Dunlop, Pi- 
relli and Hungarian, dated July 12, 1933; 

(t) Between U. S. Rubber and Pirelli- 
Revere, dated July 13, 1933; 

(u) Between U. S. Rubber, Dunlop and 
Hungarian, concerning formation of Hun- 
garian-Revere and Dutch-Revere, dated 
July 13, 1933; 

(v) Between U. S. Rubber, Dunlop and 
Hungarian, dated July 13, 1933, concerning 
manufacture of thread by Hungarian-Revere; 


(w) Between U. S. Rubber, Dunlop, 
Pirelli and Hungarian, dated July 13, 1933; 


(x) Between International, Pirelli-Revere, 
U. S. Rubber and Pirelli, dated July 13, 
1933; 


(y) Between U. S. Rubber and Dunlop, 
dated December 5, 1933; 


(z) Between Francis N. Pickett and U. S. 
Rubber, dated May 24, 1935; 


(aa) Between Francis N. Pickett and 


Consolidated, dated May 31, 1935, concern- 
ing sale of inventions; 


(bb) Between Francis N. Pickett and 
Consolidated, dated May 31, 1935, concern- 
ing appointment of Pickett as managing 
director; 

(cc) Between Weweee and Consolidated, 
dated May 31, 1935; 

(dd) Between P. H. Head and Con- 
solidated, dated May 31, 1935; 

(ee) Between General and Consolidated, 
dated May 31, 1935; 

(ff) Between U. S. Rubber, General and 
Consolidated, dated May 31, 1935; 


(gg) Between International, Dunlop and 
French Dunlop, dated December 3, 1935; 


(hh) Between U. S. Rubber and Pirelli, 
dated March 1, 1936; 


(ii) Between Pirelli-Revere, Canadian and 
U. S. Rubber, dated March 26, 1937; 


(jj) Between U. S. Rubber and Dunlop, 
dated August 19, 1937; 


(kk) Between U. S. Rubber, Dunlop and 
Goodyear, dated November 5, 1937; 


(11) Between U. S. Rubber and Good- 
year, dated November 5, 1937; 
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(mm) Between International, Dunlopand 
French Dunlop, dated March 31, 1939; 


(nn) Between Anode, U. S. Rubber, Dun- 
lop, Hungarian, International and Pirelli, 
dated January 1, 1940; 


(oo) Between International, L. Y. & 
eal ae yo Rubber and, Dunlop, dated 
January 1, 1940; 


(pp) Between International, Canadian, 
U. S. Rubber and Dunlop, dated January 1, 
1940; 


(qq) Between International, Pirelli-Revere, 
U. S. Rubber and Pirelli, dated January 1, 
1940; 


(rr) Between U. S. Rubber and Dunlop, 
dated April 18, 1941. 


Vv 
[Practices Enjoined| 


(A) U. S. Rubber is enjoined and re- 
strained from entering into, performing, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, or claiming any rights 
under, any combination, conspiracy, con- 
tract, agreement, arrangement, understand- 
ing, plan or program with Dunlop or any of 
the other listed corporations which has the 
purpose or effect of, and Dunlop is en- 
joined and ‘réstrained, with respect to inter- 
state or foreign trade of the United States, 
from entering into, performing, adhering to, 
maintaining or furthering, directly or in- 
directly, or claiming any rights under, any 
combination, conspiracy, contract, agree- 
ment, arrangement, understanding, plan or 
program with U. S. Rubber or any of the 
other listed corporations which has the 
purpose or effect of: 

(1) Allocating or dividing territories, 
fields, markets, or customers, or assigning 
or allocating quotas or interests in any 
market for the said products; 

(2) Refraining from producing, selling, 
or distributing the said products, or refrain- 
ing or leaving any person free from com- 
petition in or for any territory, field, market, 
or customer in the production, sale, or dis- 
tribution thereof; 


(3) Excluding any person from any mar- 
ket for the said products, or determining 
the terms or conditions to be imposed upon 
or required of any person for the produc- 
tion, sale, or distribution of the said products ; 
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(4) Preventing, limiting, or restricting the 
production, sale, or distribution of the said 
products; 

(5) Fixing, maintaining, or adhering to 
prices, discounts or other terms or condi- 
tions for the sale of the said products, 
except for bona fide agreements between 
the immediate parties on the price in actual 
individual transactions. 


(B) Each defendant is enjoined and re- 
Strained from entering into, performing, 
adhering to, maintaining, or furthering, di- 
rectly or indirectly, or claiming any rights 
under, any combination, conspiracy, con- 
tract, agreement, arrangement, understand- 
ing or plan or program with any person 
which has the purpose or effect of prevent- 
ing, limiting, or restricting the importation 
into or the exportation from the United 
States, its territories or possessions, of the 
said products. 


VI 
[Agency Relationships] 


Each defendant is enjoined and restrained 
from referring any order or inquiry for the 
said products to, or acting as an agent, 
representative or distributor of the said 
products for, the other defendant or any 
of the other listed corporations. 


VII 
[Patent Provisions] 


(A) U. S.. Rubber is ordered and di- 
rected to take all reasonable and appro- 
priate steps,to promote and develop export 
sales of thread products, manufactured by 
it, from the United States, and to sell, with- 
out discrimination, thread products, to the 
extent that they are available, to any per- 
son, desiring to export the same. 

(B) Each defendant is enjoined and re- 
strained from instituting or :threatening to 
institute, maintaining or continuing any 
action or proceeding based on acts of patent 
infringement alleged to have occurred. be- 
cause of the importation of the said prod- 
ucts into the United States prior. to -the 
date of this Judgment. : 
.(C) Each defendant is enjoined and re- 
strained from interfering with or pre- 
venting, directly or indirectly, the other 
defendant or any other person, by threat or 
institution of patent infringement suit or 
otherwise, from importing into the United 
States latex products, of the type or kind 
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manufactured outside of the United States 
under licenses heretofore granted by any 
defendant or International, or thread prod- 
ucts, of the type or kind manufactured 
outside of the United States under licenses 
heretofore or hereafter granted by any 
defendant or International, and not marked 
with any of the trade-marks “Revere”, 
“Lactron”, or “Lastex”, or any other trade- 
mark registered and used in the United 
States by such defendant or any of its sub- 
sidiaries in good faith prior to the com- 
mencement of such importation, or contained 
in packages marked with the said trade- 
marks, provided, however, that after the 
expiration of five (5) years from the date 
of the entry of this Judgment, any defend- 
ant may, upon thirty (30) days’ written 
notice to the Attorney General, move this 
Court for modification or elimination of the 
provisions of this subsection (C), in so far 
as they may enjoin and restrain any defend- 
ant from asserting any rights it may have 
under any United States patents with re- 
spect to thread products granted after the 
date of the entry of this Judgment and 
owned by said defendant, and such modi- 
fication or elimination may be granted upon 
a showing to the satisfaction of this Court 
that the requested modification or elimina- 
tion is justified. 


VIII 
[Thread Products] 


(A) U. S. Rubber is enjoined and re- 
strained from: 

(1) Jointly with the other defendant or 
any of the other listed corporations, or- 
ganizing or acquiring any interest, other 
than (a) the acquisition, from the other 
defendant, of an additional interest in any 
of the jointly-owned corporations or (b) 
the acquisition from Pirelli of an additional 
interest in Pirelli-Revere, in any person 
engaged in the manufacture, sale, or dis- 
tribution outside of the United States of 
thread products; 


(2) Exercising any influence or control 
over the production, sale, or distribution of 
thread products or over any other business, 
financial or promotional policies or other 
activities relating to thread products of, any 
person engaged in the manufacture, sale, or 
distribution outside of the United States 
of thread products, other than any of its 
subsidiaries or affiliates or any of the jointly- 
owned corporations, or participating in any 
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way in any joint business transaction relating 
to thread products with any person engaged 
in the manufacture, sale, or distribution 
outside of the United States of thread prod- 
ucts, other than any of its subsidiaries or 
affiliates, provided, however, that U. S. 
Rubber shall not be prevented from fur- 
nishing for a non-discriminatory fee tech- 
nical information to any person engaged in 
the manufacture of thread products, nor, 
subject to the other provisions of this Judg- 
ment, shall U. S. Rubber or any of its sub- 
sidiaries be prevented from purchasing 
thread products from, or selling thread 
products to, any such person; 


(3) Causing, authorizing, or knowingly 
permitting any of its officers, directors, rep- 
resentatives or employees to serve as an 
officer, director, representative or employee 
of any person engaged in the manufacture, 
sale, or distribution outside of the United 
States of thread products, other than any 
of its subsidiaries or affiliates or Canadian, 
SEFE, L. Y. & L. T. (Overseas) or Pirelli- 
Revere or any subsidiary or successor 
thereof; 


(4) Having any agent, representative or 
distributor for the sale of distribution of 
thread products in common with Dunlop 
or any of the other listed corporations, 
except in any locality where no other quali- 
fied person can be found to act as such 
agent, representative or distributor, or ap- 
pointing or designating Dunlop or any of 
the other listed corporations as agent, rep- 
resentative or distributor of thread products. 


(B) Dunlop is enjoined and restrained 
from: 


(1) Jointly with the other defendant or 
any of the other listed corporations, or- 
ganizing or acquiring any interest, other 
than the acquisition, from the other de- 
fendant, of an additional interest in any of 
the jointly-owned corporations, in any per- 
son engaged in the United States in the 
manufacture, sale, or distribution of thread 
products; 


(2) Exercising any influence or control 
over the production, sale, or distribution of 
thread products or over any other business, 
financial or promotional policies or other 
activities relating to thread products of, any 
person engaged in the manufacture, sale, or 
distribution in the United States of thread 
products, other than any of its subsidiaries 
or affiliates or any of the jointly-owned 
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corporations, or participating in any way in 
any joint business transaction relating to 
thread products with any person engaged in 
the manufacture, sale, or distribution in the 
United States of thread products, other than 
any of its subsidiaries or affiliates, provided, 
however, that Dunlop shall not be prevented 
from furnishing for a non-discriminatory fee 
technical information to any person engaged 
in the manufacture of thread products, nor, 
subject to the other provisions of this Judg- 
ment, shall Dunlop or any of its subsidiaries 
be prevented from purchasing thread prod- 
ucts from, or selling thread products to, any 
such person; 


(3) Causing, authorizing or knowingly 
permitting any of its officers, directors, 
representatives or employees to serve as an 
officer, director, representative or employee 
of any person engaged in the manufacture, 
sale, or distribution of thread products in 
the United States, other than any of its 
subsidiaries or affiliates or L. Y. & L. T. 
or GET or any subsidiary or successor 
thereof; 


(4) Having any agent, representative or 
distributor for the sale or distribution of 
thread products in common with any per- 
son engaged in the manufacture of thread 
products in the United States, except in any 
locality where no other qualified person 
can be found to act as such agent, repre- 
sentative or distributor, or appointing or 
designating any person engaged in the manu- 
facture of thread products in the United 
States as agent, representative or distributor 
of thread products. 


(C) After the expiration of five (5) years 
from the date of the entry of this Judgment, 
any defendant may, upon thirty (30) days’ 
written notice to the Attorney General, move 
this Court for modification or elimination 
of any of the provisions of this Section VIII 
and such modfication or elimination may be 
granted upon a showing to the satisfaction 
of this Court that the requested modification 
or elimination is justified. 


IDS. 
[ Licensing Provisions] 


(A) Defendants are jointly and severally 
ordered and directed to cause International: 
(1) To eliminate, without the imposition 
of additiona! financial or other obligations 
upon the licensees, from all existing patent 
licenses heretofore granted by International 

~ 
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all provisions or agreements restrictive as to 
territories or prices or other terms and con- 
ditions, the term of the license to be at the 
option of the applicant; 

(2) To issue non-exclusive licenses under 
any, some or all patents, and to furnish and 
license know-how owned or controlled by 
it to any applicant upon payment of reason- 
able non-discriminatory royalties and upon 
other reasonable non-discriminatory terms 
and conditions, free of any restriction as to 
territories, prices or other terms and con- 
ditions, the term of the license to be at the 
option of the applicant; 

(3) To grant, free of charge, such immu- 
nities under any, some or all patents with 
respect to latex products, owned or con- 
trolled by it on the date of this Judgment, 
and under any, some, or all patents with 
respect to thread products, owned or con- 
trolled by it on or after the date of this 
Judgment, as will assure unimpeded exports 
of such latex products and thread products, 
lawfully manufactured in the United States, 
from the United States into the particular 
country of destination; 

(4) To refrain from acquiring or dis- 
posing of any patents or rights under 
patents or know-how under restrictions or 
in a manner which would be inconsistent 
with subsections (A)(2) or (A)(3) of this 
Section IX; 


(5) To refrain, and to cause its licensees 
to refrain, from instituting, or threatening 
to institute, or maintaining, or continuing 
any action or proceeding for acts of infringe- 
ment or to collect damages alleged to have 
occurred or accrued prior to the date of this 
Judgment, under any patents owned or con- 
trolled by International, or based on the 
violation of any provisions or agreements 
contained in any existing licenses granted 
by International, restrictive as to territories 
or prices or other terms and conditions. 


(B) U.S. Rubber is ordered and directed: 


(1) To issue non-exclusive licenses under 
any, some or all foreign patents regarding 
thread products controlled by it, and foreign 
patents regarding latex products presently 
controlled by it, and to furnish and license 
related know-how, to any applicant who 
has obtained a license, in conformity with 
subsection (A)(2) hereof, upon payment of | 
non-discriminatory royalties and upon other 
non-discriminatory terms and conditions 
analogous to those under subsection (A) (2) 
hereof; 
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(2) To grant, free of charge, such im- 
munities under any, some or all foreign 
patents regarding thread products controlled 
by it, and foreign patents regarding latex 
products presently controlled by it, as will 
assure unimpeded exports of such products, 
lawfully manufactured in the United States, 
from the United States into the particular 
country or destination; 

(3) To refrain from acquiring or disposing 
of any foreign patents or rights under such 
foreign patents or know-how related thereto 
under restrictions that would be inconsistent 
with the granting of licenses or immunities 
in conformity with subsections (B)(1) and 
(2) hereof, except in instances where U. S. 
Rubber, despite insistent bone fide efforts, 
has been unable to secure full or partial 
sublicensing rights. 


x 
[Relations With Foreign Companies] 


(A)(1) U. S. Rubber is hereby enjoined 
and restrained, so long as it is entitled to 
vote any of the shares of the capital stock 
Git I, Wee tore Mle Wigan woniaye 

(a) Participating in, controlling, directing 
or influencing, in any manner, directly or 
indirectly, the operations, policies or acts 
of L. Y. & L. T. except as hereinafter set 
forth in this Section X and except that 
U. S. Rubber shall not be prevented from fur- 
nishing technical information to L. Y. & L. T.; 


(b) Exercising the right to vote for or 
appoint as a director of L. Y. & L. T. any 
individual who is or ever has been, directly 
or indirectly, affiliated with or interested 
in U. S. Rubber or any of its subsidiaries 
or affiliates or any person owning or con- 
trolling U. S. Rubber and who, after (30) 
days’ written notice to the Attorney Gen- 
eral, shall not’ first have been approved by 
this Court, except that a director of L. Y. & 
L. T., originally elected or appointed in full 
conformity with this provision and _ still 
meeting the above qualifications, may be re- 
elected or re-appointed for an immediately 
following subsequent term without further 
recourse to the provisions of this paragraph; 

(c) Exercising the right to vote for the 
removal of, or to remove, any director of 
Laney», & <2 T. unlessuthis Court .aipon 
motion by U. S. Rubber, after thirty (30) 
days’ written notice to the Attorney Gen- 
eral, shall approve such proposed action; 
or refusing to vote for the removal of, or 
to remove, any director of L,Y. & La 
of whom this Court, upon motion of the 
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plaintiff and after notice to U. S. Rubber 
with an opportunity for the parties to be 
heard, shall disapprove as being or having 
been, directly or indirectly, affiliated with 
or interested in U. S. Rubber or any of its 
subsidiaries or affiliates or any person own- 
ing or controlling U. S. Rubber; 


(d) Exercising the right to vote any stock 
of L. Y. & L. T. for any purpose or with 
respect to any matter other than (i) the 
election or removal of directors, subject to 
the provisions of paragraphs (A)(1) (b) 
and (c) of this Section X, or (ii) any of the 
matters specified in clauses (i) to (viii), 
inclusive, of paragraph (A)(1) (e) of this 
Section X; 

(e) Influencing, advising, or communicating 
in any manner the views of U. S. Rubber to, 
any of the officers, directors, representatives, 
agents, or employees of L. Y. & L. T. with 
respect to the operation, policies or acts 
of L. Y. & L. T. except as to (i) the declara- 
tion of dividends, (ii) contemplated capital 
expenditures in excess of the equivalent of 
$75,000 (U. S.) for any accounting year or 
project, (iii) matters relating to the execu- 
tion, renewal, extension, termination, modifi- 
cation or amendment of any lease of prop- 
erty of any kind from Dunlop to L. Y. & 
L. T., (iv) the borrowing of money, (v) the 
increase or decrease of capital, (vi) any 
matter affecting the rights, privileges or 
priorities of the shares of L. Y. & L. T., 
(vii) the dissolution and liquidation of 
L. Y. & L. T. or the sale or lease of a sub- 
stantial part of its assets, or (viii) such 
other matters which, after thirty (30) days’ 
written notice to the Attorney General, may 
be approved by this Court as not incon- 
sistent with the provisions or purposes of 
this Judgment; 

(2) Defendants are jointly and severally 
ordered and directed (a) to furnish a full 
copy of this Judgment to each director of 
L. Y. & L. T., who has been voted for by, or 
whose appointment has been brought about 
with the aid of, U. S. Rubber, and to cause 
each director of L. Y. & L. T. promptly 
to sign and file with this Court an affidavit 
stating that he has received and read a full 
copy of this Judgment and (b) to vote for 
the removal of or remove any such director 
whose conduct is contrary to the provisions 
and purposes of this Judgment. 


(B) The same injunctions, as imposed on 
U. S. Rubber with regard to L. Y. & L. T. 
in subsection (A)(1) of this Section X, are 
hereby imposed on Dunlop with regard to 
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Canadian, and the same injunction, as im- 
posed on defendants in subsection (A) (2) 
of this Section X with regard to L. Y. & 
L. T., is hereby imposed on them with 
regard to Canadian; for the purposes of this 
subsection (B) of this Section X, the words 
“U.S. Rubber” in subsection (A) are to be 
replaced by the word “Dunlop”, the word 
“Dunlop” in subsection (A) is to be re- 
placed by the words “U. S. Rubber” and the 
Word Io Vote leh ein stibsection (AS) 
is to be replaced by the word “Canadian”. 


(C) The same injunctions, as imposed on 
U. S. Rubber in subsection (A)(1) of this 
Section xX with regard to lL. Y. & L. T., 
are hereby imposed on it with regard to 
GET, and the same injunction, as imposed 
on defendants in subsection (A)(2) of this 
Section X with regard to L. Y. & L. T., 
is hereby imposed on them with regard to 
GET, for the purposes of this subsection 
(C) of this Section X, the word “L. ¥. & 
L. T.” in subsection (A) is to be replaced 
by the word “GET” 


(D) The same injunctions, as imposed on 
UsS. Rubber with resard to 1c. Vo dk. 1. 
in subsection (A)(1) of this Section X, 
are he1eby imposed on Dunlop with regard 
HOmeaEY acelin (Overseas), andatheusatne 
injunction, as imposed on defendants in 
subsection (A)(2) of this Section X with 
regard to L. Y. & L. T., is hereby imposed 
on them with regard to L. Y. & L. T. 
(Overseas); for the purposes of this sub- 
section (D) of this Section X the words 
“U, S. Rubber” in subsection (A) are to be 
replaced by the word “Dunlop”, the word 
“Dunlop” in subsection (A) is to be re- 
placed by the words “U. S. Rubber”, and 
the word “L. Y. & L. T.” in subsection (A) 
is to be replaced by the words “L. Y. & 
ig ID ACOMESEAIS) 

(E) The same injunctions, as imposed on 
U. S. Rubber with regard to L. Y. & L. T. 
in subsection (A)(1) of this Section X, 
are hereby imposed on Dunlop with regard 
to SEFE, and the same injunction, as im- 
posed on defendants in subsection (A) (2) 
with regard to L. Y. & L. T,, is imposed 
on them with regard to SEFE; for the 
purposes of this subsection (E) of this 
Section X the words “U. S. Rubber’ in 
subsection (A) are to be replaced by the 
word “Dunlop”, the word “Dunlop” in sub- 
section (A) is to be replaced by the words 
“U, S. Rubber”, and the word “L. Y. & 
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L. T.” in subsection (A) is to be replaced 
by the word “SEFE”. 

(F) Defendants are jointly and severally 
ordered and directed to cause the dissolution 
of Thread Holdings within six (6) months 
from the date of entry of this Judgment. 


(G) Each of the defendants is ordered 
and directed to file with the Attorney Gen- 
eral not later than one hundred twenty 
(120) days after the date of entry of this 
Judgment, a written report indicating the 
actions taken by it to comply with the 
provisions of subsections (A) through (F) 
of this Section X. 

Failure of the Attorney General to take 
any action following receipt of any informa- 
tion pursuant to this subsection (G) shall 
not be construed as an approval of the 
matters and things set forth in such report, 
and shall not operate as a bar to any action 
or proceeding, civil or criminal, which may 
later be instituted or then be pending. 


XI 
[ Trade-Marks] 


(A) U.S. Rubber is ordered and directed: 


(1) To designate and adopt additional 
trade-marks for use in the export of thread 
products which shall be separate and distinct 
from, and which shall neither be similar to 
nor likely to be confused with, the marks 
“Revere”, “Lactron”, or “Lastex”; 


(2) To take all steps necessary to register 
or secure the right to use such additional 
trade-marks in foreign countries to which 
exports of thread products from the United 
States are or shall become commercially 
practicable (the ‘burden of proof as to 
alleged commercial impracticability to be 
borne by U. S. Rubber in any proceeding 
brought by the plaintiff to enforce this sub- 
section (A)), and to use.such additional 
trade-marks after 1953 on thread products 
and to take all reasonable and appropriate 
steps to assuré lawful ingress of such thread 
products in foreign countries where the use, 
by U. S. Rubber, of the marks “Revere”, 
“Lactron”, or “Lastex”, would bar or hinder 
ingress of such thread products or would 
subject U. S. Rubber or any purchaser 
from U. S. Rubber to judicial or adminis- 
trative proceedings based upon confusion, 
deception, infringement or any other proceed- 
ings based upon a form of unfair competition. 


(B) U. S. Rubber is enjoined and re- 
strained from assigning or granting any 
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manufacturer, or any subsidiary, affiliate, 
successor, assign, or agent thereof, any 
rights or licenses for any country of the 
world in or under the additional trade- 
marks designated, adopted, or registered by 
U. S. Rubber pursuant to subsection (A) 
hereof, except in any locality where no other 
qualified person can be found to act as 
agent, representative or distributor and such 
assignment or grant of rights or licenses 
is necessary under local legislation. 


(C) The provisions of this Section XI 
shall not be construed to prevent U. S. 
Rubber from exporting thread products from 
the United States either unmarked or under 
the trade-marks “Revere”, ‘“Lactron”, or 
“Tastex”, or any other trade-marks, into 
foreign countries where the ingress of such 
products is not barred or prevented because 
of such marks. 


(D) U.S. Rubber is ordered and directed 
to circularize all persons who, from Janu- 
ary 1, 1950, to the date of this Judgment 
have made written inquiry respecting the 
purchase of distribution of thread products 
for export, informing them of their manu- 
facture and availability for sale under such 
additional trade-mark or trade-marks and 
soliciting their business and to insert adver- 
tisements at reasonable intervals over a 
period of six (6) months, beginning six (6) 
months after the date of this Judgment, 
in trade journals of appropriate circulation 
in foreign countries advising prospective 
purchasers of the availability for sale of 
thread products under such mark or marks. 


(E) Each defendant is ordered and di- 
rected to cause the jointly-owned corpora- 
tions (other than Pirelli-Revere) engaged in 
the sale of thread products, and U. S. Rub- 
ber is ordered and directed, in cooperation 
with Pirelli, to cause Pirelli-Revere: 


(1) To designate and adopt trade-marks 
for use in the import of thread products 
into the United States which shall be sepa- 
rate and distinct from, and which shall 
neither be similar to nor likely to be con- 
fused with the marks “Revere”, “Lactron”, 
or “‘Lastex’’; 


(2) To take all steps necessary to register 
or secure the right to use such trade-marks 
and to take all reasonable and appropriate 
steps (a) to assure lawful ingress of such 
thread products into the United States and 
(b) to promote and develop imports, into 
the United States, of thread products manu- 
factured or sold by them. 
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XII 
[Nature of Final Judgment] 


Each defendant is ordered and directed 
to mail, within thirty (30) days from the 
date of this Judgment, one copy of this 
Judgment to each of the other listed cor- 
porations and to each person who has a 
license agreement, or who was, subsequently 
to January 1, 1950, refused a license agree- 
ment, with International under any of the 
patents owned or controlled by International. 


XIII 
[Inspection and Compliance] 


For the purpose of securing compliance with 
this Judgment, duly authorized representa- 
tives of the Department of Justice shall, 
on written request of the Attorney General, 
or the Assistant Attorney General in charge 
of the Antitrust Division, and on reason- 
able notice to any defendant, be permitted, 
subject to any legally recognized privilege, 
(1) access during the office hours of such 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other records 
and documents in the possession or under 
the control of such defendant, relating to 
any matters contained in this Judgment, 
and (2) subject to the reasonable conven- 
ience of such defendant and without restraint 
or interference from it, to interview officers 
or employees of such defendant, who may 
have counsel present, regarding any such 
matters; and upon such request such de- 
fendant shall submit such reports in writing 
with respect to the matters contained in 
this Judgment as may from time to time 
be necessary to the enforcement of this 
Judgment. No information obtained by the 
means provided in this Section shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
such Department, except in the course of 
legal proceedings to which the United States 
is a party for the purpose of securing com- 
pliance with this Judgment or as otherwise 
required by law. 


Dunlop is ordered and directed to appoint 
and maintain continuously a representative 
within the jurisdiction of this Court, duly 
authorized by Dunlop to accept service of 
any request made by plaintiff under this 
Judgment and any notice or process in 
connection with any action or proceeding 
to secure the interpretation, modification or 
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enforcement of any of the provisions of this 
Judgment. Dunlop shall promptly file with 
this Court and with the Attorney General 
the name and address of each person so 
appointed and authorized. 


XIV 


[Retention of Jurisdiction] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
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to this Judgment to apply to this Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Judgment, for the amendment, modi- 
fication or termination of any of the provisions 
thereof, for the purpose of the enforcement 
of compliance therewith, and for the punish- 
ment of violations thereof. 


[] 67,772] Opinion of the Attorney General of the State of Idaho. 
Addressed to J. J. Lynch, Secretary, Idaho State Pharmaceutical Association, Inc., 


416 McCarty Building, Boise, Idaho, by Robert E. Smylie, Attorney General of Idaho. 
Dated April 15, 1954. 


Idaho Fair Trade Act 


State Laws—Fair Trade—Trading Stamps.—Under subsection (b) of Section 48-303, 
Idaho Code (the Idaho Fair Trade Act), which provides that it is an evasion of resale 
price maintenance to offer or make any concession of any kind (whether by the giving of 
coupons or otherwise), in connection with the sale of fair traded merchandise, Idaho mer- 
chants may not give trading stamps in connection with the sale of merchandise for which 


minimum prices have been set. 
See Fair Trade, Vol. 1, J 3294. 


In a recent letter you inquired for our 
opinion as to whether or not the Idaho Fair 
Trade Act “prohibits merchants from giving 
trading stamps with merchandise sold at 
minimum prices under the provisions of the 
Act.” 


We assume that you are referring to the 
violation of contracts made under the au- 
thority of Section 48-303, Idaho Code. We 
also assume that the “minimum prices” to 
which you refer are those fixed by said 
contracts. 


Section 48-303, Idaho Code, reads as 
follows: 
“48_303. Acts deemed an evasion of 


resale price restrictions —For the purpose 
of preventing evasion of the resale price 
restrictions imposed in respect to any 
commodity by any contract entered into 
pursuant to the provisions of this act (ex- 
cept to the extent authorized by the said 
contract): 

“(a) The offering or giving of any ar- 
ticle of value in connection with the sale 
of such commodity; 

“(b) The offering or the making of any 
concession of any kind whatsoever (whether 
by the giving of coupons or otherwise) 
in connection with any such sale; or 


Trade Regulation Reports 


“(c) The sale or offering for sale of 
such commodity in combination with any 
other commodity, shall be deemed a viola- 
tion of such retail price restriction, for 
which the remedies prescribed by section 
48-306 shall be available.” 

It would appear to us that subsection (b) 
of Section 48-303, Idaho Code, plainly pro- 
hibits the evasion of contract restrictions by 
using trading stamps. A trading stamp, in 
our opinion, is a “concession” within the 
meaning of that word as it is used in subsec- 
tion (b) of Section 48-303, Idaho Code. The 
contracts which are authorized by the Fair 
Trade Act govern. If there is no provision 
to the contrary appearing in the contracts, 
it is our opinion that the provisions of Sec- 
tion 48-303, Idaho Code, are to be read into 
each of the contracts. It is also reasonable 
to assume that the ordinary contract could 
not be construed to allow evasion of its 
provisions by the issuance of trading stamps. 

Some of the states have enacted fair trade 
acts substantially the same as Idaho. The 
case of Schuster & Co. v. Steffes [1940-1943 
TraveE Cases J 56,083], 295 N. W. 737 (Wisc. 
1940), is directly in point. In that case, the 
Wisconsin court held that the Wisconsin 
Fair Trade Act was violated by the issuance 
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of trading stamps which, in substance, brought 
the sale price below the minimum prescribed 
by the contract involved. 


An annotation in 22 A. L. R. 2d 1219-1220 
cites two more cases in agreement with the 
Schuster case. The two cases referred to 
are not available in our library. Evidently, 
one of the cases, the Oregon case, involved 
the sale of pharmaceutical products. The 
two cases referred to are Lambert Pharmacal 
Co. v. Roberts Brothers (1950, Oregon. CC; 
CCH, 1950-1951 Trane Cases { 62,669); 
Mennen Co. v. Katz (1950, Conn. CP; CCH, 
1950-1951 Trapr Cases { 62,734). 
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In view of the Idaho statutes and the 
court decisions of other states, it would ap- 
pear that the giving of trading stamps as a 
concession in the sale of products for the 
minimum price prescribed by contracts en- 
tered into under the authority of the Idaho 
Fair Trade Act constitutes a violation of 
such contracts, and a violation of the Act. 
You will recall, however, that under the Act 
as now written, enforcement of rights under 
those contracts is left exclusively to the 
private persons who may be damaged by a 
breach of the contract. 


[67,773] Dr. G. H. Tichenor Antiseptic Co. v. Schwegmann Bros, Giant Super- 


market, etc., et al. 


In the Louisiana Civil District Court for the Parish of Orleans. No. 327-966. May 


11, 1954 


Louisiana Fair Trade Law and McGuire Act 


State Laws—Fair Trade—Constitutionality—In a suit brought by the plaintiff to 
enjoin the defendant from advertising and selling plaintiff’s product below the fair trade 
price, the defense was raised that the Louisiana Fair Trade Law was unconstitutional 
because it was enacted and re-enacted prior to the Miller-Tydings Act and the McGuire 
Act, respectively, and was therefore in derogation of the Sherman Antitrust Act, This 
defense was overruled, because in Schwegmann Bros. v. Calvert Distillers, 1950-1951 TRADE 
Cases { 62,823, the non-signer provisions of the Fair Trade Law were held invalid as to 
non-signers only insofar as interstate commerce was concerned, The statute was always 
applicable to intrastate commerce, and ‘the relationship between the plaintiff and the de- 
fendant was concerned only with intrastate commerce. Further, because of the enactment 
of the McGuire Act, the Fair Trade Law is now applicable to interstate transactions with- 
out the necessity of its re-enactment. 


See Fair Trade, Vol. 1, § 3085.20. 
For the plaintiff: Michael J. Molony, of Jones, Walker & Waechter, New Orleans, La. 
For the defendants: Paul. O. H. Pigman,, of Wisdom & Stone, New Orleans, La. 


from advertising for sale, offering for sale 
and selling a product manufactured by the 


Reasons for Judgment 


[Action for Injunction Against Far 


Trade Violations] .. 


A. E. Ratnotp, Judge [Jn full text]: This 
action is brought by Dr. G, H, Tichenor 
Antiseptic Company, a Louisiana -Corpora- 
tion with its principal offices in New  Or- 
leans, against Schwegmann Brothers Giant 
Super market, a commercial ‘partnership; 
and the individual partners thereof, asking 
for an injunction to prohibit: the defendants 
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plaintiff, known as Dr. Tichenor’s antiseptic, 
at prices less than the minimum retail prices 
set by the plaintiff in the retail fair trade 
contract which is annexed to the petition, 
or at prices less than those which may be 
shown in any future minimum retail price 
schedule issued by the plaintiff in connec- 
tion with contracts with other retail dealers, 
and from making any rebates, refunds, dis- 
counts or concessions of any kind or char- 
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acter for the purpose of, or which will 
result in, decreasing the said minimum retail 
prices, 

[Unconstitutionality Urged] 


This court is of the opinion that the case 
of Pepsodent v. Krauss Co. [1940-1943 TRADE 
Cases ¥ 56,210], 200; La. 959, 9 So, 2d 303, 
decided by the Supreme Court of Louisiana 
in 1942, is binding on this court and dis- 
poses of the asserted defenses, save one, 
that one being that the Louisiana Fair 
Trade Law is unconstitutional because at 
the time of its original enactment, and at 
the time of its re-enactment in 1950, it was 
contrary to the Sherman Antitrust Act, 
and is unconstitutional and void now. 


Defendants’ argument is predicated upon 
the decision in the case of Schwegmann 
Brothers v. Calvert Distillers {1950-1951 
TRADE CASES J 62,823], 341 U. S. 384. It is 
contended that the Miller-Tydings Amend- 
ment, which was passed by the Congress in 
1937, validated for the first time fair trade 
contracts, but that in the above cited case 
the United States Supreme Court held the 
Miller-Tydings Amendment inapplicable to 
non-signers, and that as the McGuire Act, 
which extended antitrust immunity to non- 
signers was not passed until 1952, (after 
enactment and re-enactment of the Louisi- 
ana Fair Trade Law) that the Louisiana 
Fair Trade Law is unconstitutional, and 
having been contrary to the Sherman Anti- 
trust Law when originally enacted and re- 
enacted it is accordingly unconstitutional 
now. 

[Intrastate Commerce Only] 


In the present case, so far as the record 
shows, the relationship between the plain- 
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tiff and the defendant is one concerned only 
with intrastate commerce, The Tichenor 
Antiseptic Company is a Louisiana Cor- 
poration, doing business with Schwegmann 
Brothers, a Louisiana co-partnership. It is 
true that the record shows that the Tichenor 
Company purchases some of its supplies 
outside the State of Louisiana, but in the 
opinion of this court this is insufficient to 
characterize the dealings between the plain- 
tiff and the defendants in this case as being 
in interstate commerce. 


Pretermitting the question of whether or 
not intrastate or interstate commerce is in- 
volved in the present case, it is the opinion 
of the court that where a state statute is 
declared invalid because of its conflict with 
federal legislation, the state statute is in 
effect merely unenforcible or suspended by 
the existence of the federal legislation. 


In the case of Schwegmann Brothers v. 
Calvert Distillers, the Supreme Court of the 
United States held that the non-signer pro- 
visions of the Louisiana Fair Trade Act 
were unenforcible insofar as interstate com- 
merce was concerned because it conflicted 
with the Sherman Antitrust Act. ita 
Louisiana Fair Trade Act was always ap- 
plicable to intrastate commerce, and the 
McGuire Act removed the restrictions 
against its application to interstate com- 
merce. 


[Re-enactment of Fair Trade Law 
Unnecessary] 


The court is of the opinion that the re- 
enactment of the Louisiana Fair Trade Law 
is not necessary, even with regard to inter- 
state commerce. 


[1 67,774] General Electric Co. v. Philip Klein, t.a. Phil’s Distributors. 
In the Supreme Court of the State of Delaware. No. 4, 1954. Filed June OEY 


Proceeding on certification from the Court of Chancery in and for New Castle County; 


Civil Action No. 450, 1953. 


Delaware Fair Trade Act 


State Laws—Fair Trade—Constitutionality—Economic Considerations—The non- 
signer provisions of the Delaware Fair Trade Act were held constitutional. In defending 
a suit to enjoin permanently the defendant from violating the non-signer provisions of the 
Act, defendant contended that the Act, as applied to non-signers, was unconstitutional because 
(1) it was an unlawful exercise of the police power of the state because the Act had no 
reasonable relation to the public health, morals, safety, and welfare, and (2) the Act de- 
prived non-signers of their property without due process of law contrary to the provisions 


of the Constitution of Delaware. 
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The Fair Trade Act was sustained as a reasonable 


1 67,774 


Number 295—144 


Court Decisions PEE 


General Electric Co. v. Philip Klein, t.a. Phil's Distributors 


69,482 


exercise of the police power designed to protect the manufacturer’s good will inhering in a 
trade-mark or brand, and to cure or lessen the evils believed to flow from price cutting 
of trade-marked articles. The attack on the validity of the Act on the grounds that due 
process was violated was based on economic considerations. The defendant’s contention 
was that resale price maintenance is clearly so unsound economically that a court could 
say without hesitation that legislative findings to the contrary have no reasonable basis to 
support them, The assumption was not correct, because the question of economic sound- 
ness of fair trade is subject to great controversy. Since the question of whether or not fair 
trade bears a reasonable relation to the end sought—the protection of the public—is 


“fairly debatable,” the Court would not upset legislative judgment. 


See Fair Trade, Vol. 1, J 3085.09. 


For the plaintiff: John J. Morris, Jr., and H. James Conaway, Jr., of Morris, James, 


Hitchens & Williams, Wilmington, Del. 


For the defendant: John Van Brunt, and David Snellenburg, II, of Killoran & Van 


Brunt, Wilmington, Del. 


As amicus curiae: Thomas Cooch, of Connolly, Cooch & Bove, Wilmington, Del. 


SOUTHERLAND, Chief Justice, and Wotcorr and TUNNELL, Justices, sitting. 


[Constitutionality of Non-Signer Pro- 
visions at Issue] 


SOUTHERLAND, Chief Justice [In full text]: 
There is presented to us the question of the 
constitutionality of the ‘“non-signer” provi- 
sions of the Delaware Fair Trade Act (6 
Del. C. § 1906). 

Plaintiff is a manufacturer of electrical 
appliances bearing its trademark. It has 
entered into contracts with retail merchants 
in Delaware providing that such retailers 
shall not sell certain of such products at 
prices below the minimum resale prices 
fixed in the contracts. Defendant, a Wil- 
mington retail merchant, is not a party to 
any such contract. Plaintiff asserts that 
defendant, with notice of such contracts, 
wilfully and knowingly sold plaintiff’s prod- 
ucts at prices below the minimum resale 
prices so fixed, in violation of the Fair Trade 
Act. Plaintiff accordingly seeks to enjoin 
defendant permanently from such alleged 
violations of the law. 

Defendant replies that the “non-signer” 
provisions of the Fair Trade Act are un- 
constitutional. 

The issue of law thus framed has been 
certified to us by the Chancellor in two 
questions, which are as follows: 


1. “Are the provisions of the Delaware 
Fair Trade Act, Chapter 19, Title 6, Dela- 
ware Code of 1953, as to non-signers of 
fair trade contracts, an unlawful exercise 
of the police power of the State of Dela- 
ware because they have no reasonable re- 
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lation to the public health, morals, safety 
ahd welfare?” 

2. “Are non-signers of fair trade con- 
tracts subject to the provisions of the 
Delaware Fair Trade Act, Chapter 19, 
Title 6, Delaware Code of 1953, thereby 
deprived of their property without due 
process of law, contrary to Sections 7 
and 8, Article I, Constitution of the State 
of Delaware?” 


[Vertical Price Fixing Legalized by Act] 


The Delaware Fair Trade Act was passed 
in 1941. (43 Del..L. Ch. 201.) Its declared 
purpose, as appears from its title, is “to 
protect trademark owners, producers and 
distributors and the general public against 
injurious and uneconomic practices in the 
distribution of competitive commodities 
bearing a distinguishing trademark, brand 
or name”. The act legalizes, so far as 
concerns Delaware law, “vertical price- 
fixing”, that is, agreements designed to 
insure that retailers will not sell products 
with a trademark or brand for less than the 
minimum price stipulated by the seller in a 
contract with any retailer. The most im- 
portant provision in the Act is the following: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of this chapter, whether the person 
so advertising, offering for sale or selling 
is or is not a party to the contract, is 
unfair competition and is actionable at the 
suit_of any person damaged thereby.” 


(6 Del. C. § 1906.) 


Copyright 1954, Commerce Clearing House, Iné. 


Number 295—145 
6-18-54 


This is the “non-signer” provision tha! 
the defendant asserts to be unconstitutional. 
The purpose of the provision is, of course, 
to subject to price maintenance those mer- 
chants who will not agree to it. It is vital 


to the accomplishment of the main purpose 
Omethe JACt. 


[History of Fair Trade Litigation] 


The subject of retail price maintenance 
has for many years occupied the attention 
of Congress, of the State legislatures, and 
of the courts, and has been extensively dis- 
cussed by economists. Beginning with the 
California Statute of 1931 (amended in 
1933), forty-five of the states have passed 
fair trade acts, all substantially similar in 
form. The non-signer provisions of the 
Illinois and California Acts were attacked 
as unconstitutional, sustained by the Su- 
preme Courts of those States,’ and upheld 
by the Supreme Court of the United States. 
Old Dearborn Distributing Co. v. Seagram- 
Distillers Corporation (1936), 299 U. S. 183, 
57 S. Ct. 139; The Pep Boys, etc. v. Pyrotl 
Sales Co. (1936), 299 U. S. 198, 57 S. Ct. 147. 
In these cases it was contended that the 
statute was solely a price-fixing statute 
that denied the right of the owner of prop- 
erty to fix the price at which he would sell 
it, and hence denied due process of law. 
This contention was rejected. 


Referring to its prior decisions holding 
invalid legislation that attempts to fix the 
prices at which the owner may sell his 
goods, the Court distinguished the statutes 
before it on the ground that they did not 
deal with the sale of a commodity qua 
commodity but with a commodity identified 
by the trade-mark, brand, or name of the 
producer or owner. The Court said: 


“The essence of the statutory violation 
then consists not in the bare disposition 
of the commodity, but in a forbidden use 
of the trademark, brand, or name in ac- 
complishing such disposition. The pri- 
mary aim of the law is to protect the 
property—namely, the good will—of the 
producer, which he still owns. The price 
restriction is adopted as an appropriate 


Cited 1954 Trade Cases 
General Electric Co. v. Philip Klein, t.a. Phil’s Distributors 


69,483 


means to that perfectly legitimate end, 

and not as an end in itself.” 

The Court further observed that the re- 
tailing. merchant owns the commodity he 
sells, but does not own the trade-mark or 
the good will that the mark symbolizes, and 
added: 

“And good will is property in a very 
real sense, injury to which, like injury 
to any other species of property is a 
proper subject for legislation.” 


[Immunity from Attack on Federal Grounds] 


Recognizing that price-fixing agreements 
in interstate transactions had been deter- 
mined in the Miles case* to be obnoxious 
to the antitrust laws, Congress in 1937 
passed the Miller-Tydings Act, which ex- 
empted from such laws vertical price-fixing 
agreements relating to the resale of a com- 
modity bearing the trademark, brand, or 
name of the producer. 50 Stat. 693. This 
Act was held, however, not to affect non- 
signers of such agreements. Schwegmann 
Brothers v. Calvert Distillers Corporation 
[1950-1951 TrapE Cases § 62,823], 341 U.S. 
384, 71 S. Ct. 745. Congress thereafter 
passed the McGuire Act, which specifically 
withdraws from the ban of the Federal 
Trade Commission Act and the antitrust 
acts any right of action created by the non- 
signer provisions of the Fair Trade Acts 
of the States. Act of July 14, 1952, 66 
Stat-632. 

The state fair trade acts thus appear to 
be immune from attack on federal grounds. 
It has been suggested that the decision in 
Schwegmann Brothers v. Calvert Distillers 
Corporation, supra, may lead to a re-exami- 
nation by the Supreme Court of the United 
States of the reasoning in the Old Dearborn 
case, supra; but it seems clear that at the 
moment the federal law is as announced in 
Old Dearborn. Eli Lilly & Co. v. Schweg- 
mann Brothers [1953 Trave Cases § 67,409], 
109 F. Supp. 269, aff’d [1953 Trape Cases 
{ 67,516], 205 F. 2d 788; cert. den. B46nWEeS: 
856; 74 SING Ae 


1‘** * * without the clause, fair-trade con- 


tracts in any state would be meaningless, be- 
‘cause the firms who precipitate price wars are 
the very ones who would not sign the fair trade 
contract.’’ Report of Department of Commerce 
to the House Committee on Interstate and For- 
eign Commerce; Appendix to Report No. 1487, 
82d Cong., 2d Sess. 


‘Trade Regulation Reports 


2363 Ill. 559, 2 N. E. 2d 929, 104 A. L. IRE, 
1435; 363 Ill. 610, 2 N. E. 2d 940; 5 Cal. 2d 784, 
55 P, 2d 194, 1186; 5 Cal. 2d 446, 55 P. 2d 177. 

3 Dr. Miles Medical Co. v. John D. Park & 
Sons Co., 220 U. S. 373, 31 S. Ct. 376. 
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[State Court Decisions Cited] 


The advocates of the acts have been al- 
most as successful in the state courts. At 
least thirteen state courts of last resort have 
held the statutes consistent with due process 
of law. It is unnecessary to cite them all. 
See, for example, Goldsmith v. Mead, Johnson 
& Co. (1939), 176 Md. 682, 7 A. 2d 176; 
Bourjois Sales Corporation v. Dorfman 
(1937), 273 N. Y. 167, °7 N.-E. 2d°30; The 
Lionel Corporation v. Grayson - Robinson 
Stores, Inc., et al. [1953 Trane Cases 
§.675717];, —"N. JO = 104" AY 2d 3047 ihre 
highest courts of Michigan, Florida, and 
Georgia have held otherwise. Shakespeare 
Co. v. Lippman’s etc. Co. [1952 Trapve Cases 
1 67,303], 334 Mich. 109, 54 N. W. 2d 268; 
Liquor Store, Inc., et al. v. Continental Dis- 
tilling Corporation [1948-1949 Trane Cases 
{ 62,396], — Fla. —, 40 So. 2d 371; Gray- 
son-Robinson Stores, Inc. v. Oneida Ltd. [1953 
TRADE CASES J 67,442], 209 Ga.'613, 75 S. E. 
(2d) 161. 

The decisions upholding the fair trade 
acts cite the Old Dearborn case, supra, and 
follow its reasoning. The acts are sustained 
as a reasonable exercise of the police power 
designed to protect the manufacturer’s good 
will inhering in a trade-mark or brand, and 
to cure or lessen the evils believed to flow 
from price-cutting of trade-marked products. 


[Provisions of State Constitution Invoked] 


The constitutionality of the Delaware Act 
has not heretofore been challenged on the 
ground of due process, although it has been 
twice before our courts on other points. 
Klein v. National Pressure Cooker Co. 
(1949) [1948-1949 Trape Cases J 62,378], 
31 Del. Ch. 459, 64 A. 2d 529 (title of the 
act held sufficient, though refering to “vol- 
untary contracts” and not to non-signers); 
Sunbeam Corporation v. Klein, — Del. Ch. 
—, 79 A. 2d 603 (“the purpose of Fair, Trade 
Acts primarily is to protect the good will” of 
the manufacturer). 

Defendant, tacitly conceding that the 
Fourteenth Amendment extends him no 
protection, invokes the provisions of the 
Constitution of Delaware, and asks this 
Court to reexamine the question of legisla- 
tive power in the light of economic con- 
siderations, 
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[“Law of the Land” Construed] 


The pertinent language of our Constitu- 
tion is found in Section 7 of Article I 
providing that one shall not be “deprived 
of life, liberty or property, unless by the 
judgment of his peers or by the law of the 
land”. Although this section relates pri- 
marily to criminal procedings, it has been 
applied also to civil cases, and the phrase 
“law of the land” has been held by our 
courts to have the same meaning as the 
phrase “due process of law” in the federal 
Constitution. State v. Rose, 33 Del. 168, 132 
A. 864, 45 ALR 85; Ajax Distributors v. 
Springer, 26 Del. Ch. 101, 22 A. 2d 838 (aff'd 
26 Del. Ch. 445, 28 A. 2d 309); State v. Hob- 
son, 46 Del. 381, 83 A. 2d 846. 


[Deference to Supreme Court Decisions] 


It would seem to follow that in deciding 
a case of due process under our Constitution 
we should ordinarily submit our judgment 
to that of the highest court of the land, if 
the point at issue has been decided by that 
Court. Such was the view of the New York 
Court of Appeals in the Bourjois Sales case, 
supra. In deference to the holding in the 
Old Dearborn case, supra, that Court over- 
ruled its prior decision in the Doubleday 
case,* in which the non-signer provision 
of the New York Fair Trade Act had been 
held to be unconstitutional. And cf. Lionel 
Corporation v, Grayson-Robinson Stores, Inc., 
supra, in which the Supreme Court of New 
Jersey said: 

“Under the circumstances of this case 
the application of the New Jersey Con- 
stitutional provision is governed by the 
construction and application afforded the 
14th Amendment.” 


The doctrine of “substantive due process” 
in Delaware seems directly traceable to the 
evolution of that concept in the decisions 
of the Supreme Court of the United States. 
Cf. State v. Allmond, 2 Houst. 612, and 
Mayor and Council v. Turk, 14 Del. Ch. 392, 
129A.512. It follows, therefore, that a 
litigant who asks our courts, in applying 
the “law of the land” clause, to disregard a 
direct ruling of the Supreme Court of the 
United States upon the same question aris- 
ing under the Fourteenth Amendment, is 
carrying a heavy burden. 


* Doubleday, Doran & Co. v. R. H. Macy & 
Cor, 269) N.Y 272)5199).N.. B. 409), 1030 Ae Ee oR. 
1325, 
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[Arguments of Defendant] 


Defendant’s argument against the validity 
of the non-signer provision of the Fair 
Trade Act runs as follows: 


_ 1. Resale price maintenance is econom- 
ically unsound, because it tends to lessen 
retail competition and thus injures the 
general public—the consumer. 

2. _Resale price maintenance bears no 
relation to the protection of the good 
will of the manufacturer, who is inter- 
ested only in selling as much of his prod- 
uct as he can; the legislative finding to 
the contrary has no reasonable basis and 
should be disregarded. 

3. The statute is therefore nothing but 
a price-fixing law, having no reasonable 
relation to the public welfare, and is 
unconstitutional as depriving the owner of 
property—the retailer—of the right to 
dispose of his property as he sees fit. 

In the light of these considerations, says 
defendant, this Court should re-examine the 
reasoning of the Old Dearborn opinion, and 
should decline to follow it. 


Now, it must be admitted that at first 
approach the argument has some appeal. 
Why should a retail merchant be required 
to sell his wares at prices fixed in a con- 
tract to which he is not a party?) Why not 
give the consumer the benefit of lower 
prices? And how is the manufacturer’s 
good will inujred by making his product 
more readily available to the public? * 


[Economic Considerations] 


But upon examination it is found that 
these objections must depend for their valid- 
ity upon the tacit assumption that resale 
price maintenance is so clearly unsound 
economically that a court can say without 
hesitation that the legislative findings to 
the contrary have no reasonable basis to 
support them. Defendant recognizes this, 
for he devotes nearly half of his brief to 
an attempt to prove the correctness of this 
assumption by copious quotations from 
writings of professional economists who are 
opposed to resale price maintenance. 


Now, this assumption is not correct. The 
economic soundness of retail price main- 
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tenance is not an open-and-shut question. 
It has been a subject of keen controversy 
for many years, and there are two schools 
of thought upon the matter. Before the 
passage of the McGuire Act—to go back 
no further than 1951—the House Committee 
on Interstate and Foreign Commerce held 
extensive hearings upon the subject. A 
sharp cleavage of views developed. For 
example, the Federal Trade Commission 
opposed resale price maintenance; the De- 
partment of Commerce favored it, conclud- 
ing that “the case against fair trade is more 
theoretical than real’.° Again, the various 
aspects of the subject are reviewed in the 
majority and minority reports of the House 
Committee on the Judiciary on a bill to 
amend the Sherman Act,’ in which the di- 
vergent views of the two schools of thought 
are set forth. One insists that resale price 
maintenance is bad for all—manufacturer, 
retailer and consumer; the other asserts that 
it is good for all. 


[Non-Signer Provisions Constitutional] 


It would serve no purpose to marshal the 
arguments pro and con. That is not our 
function. In these circumstances the duty 
of the Court is plain. The question before 
us is not the wisdom of this legislation; it 
is whether the situation presents a reason- 
able necessity for the protection of the pub- 
lic welfare, and whether the means bear a 
reasonable relation to the end sought. Gal- 
lagher v. Davis et al., 37 Del. 380, 183 A. 620. 
And if these questions are fairly debatable, 
the legislative judgment must control. 
State v. Hobson, supra. 


Not only are these questions “fairly de- 
batable”; they have been warmly debated for 
years, and the debate, we gather, is still 
going on. The legislative judgment must 
therefore prevail. 

We are of opinion that the non-signer 
provisions of the Delaware Fair Trade Act 
are constitutional. 

Order answering the certified questions 
in accordance with the foregoing opinion. 


5 The apparent force of these objections has 
been recognized in some of the federal cases. 
See Sunbeam Corporation v. Wentling, 192 F. 
9d 7; Eli Lilly & Co. v. Schwegmann Bros., 
supra; and compare the language of the Su- 
preme Court of the United States in the first 
Schwegmann case, supra. 
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[67,775] Elgin National Watch Co. v. Ray Barrett and Ray Barrett Jewelers, Inc. 


In the United States Court of Appeals for the Fifth Circuit. No. 14548. Dated 
May 31, 1954. 


Appeal from the United States District Court for the Southern District of Mississippi. 
Reversed in part and affirmed in part. 


Mississippi Fair Trade Act and McGuire Act 


State Laws—Fair Trade—Injunction—Effect of McGuire Act on State Laws.—Prior 
to the holding of the U. S. Supreme Court in the Schwegmann case, plaintiff had obtained 
a permanent injunction perpetually prohibiting the defendant from advertising or selling 
any of the plaintiff's products below the fair trade price. After the Schwegmann decision, 
the defendant moved to dismiss the injunction on the ground that the Mississippi Fair 
Trade Act was unconstitutional. While this motion was pending, the McGuire Act was 
enacted by Congress, but the Court dismissed the injunction and the original complaint 
on which the final decree had been granted on the grounds that the statute was void and 
unconstitutional and that the Court had power under Rule 60 of the Federal Rules of Civil 
Procedure so to do. The action of the trial court in vacating the final judgment and 
dismissing the original complaint was reversed, because the final judgment was not subject 
to being vacated under Rule 60, Federal Rules of Civil Procedure. Whether or not the 
Mississippi statute was unconstitutional and void, the judgment was not void. Until such 
judgment was reversed or set aside, it was binding on the parties. The remedy available 
to an aggrieved party is to prosecute a direct appeal, which was not done in this case. 
Since the judgment, even though it might have been erroneous, was not void, it was not 
subject to vacation under Rule 60. However, the dissolution and vacation of the prospec- 
tive operation of the injunction was not necessarily erroneous. The district court is 
empowered to relieve a party from a final judgment when it is no longer equitable that 
the judgment should have prospective application. If equitable grounds for such relief 
were established, it was within the sound discretion of the trial court to dissolve the 
injunction. 


The question of whether the enactment of the McGuire Act cured infirmities in pre- 
existing state laws, or whether those laws must be re-enacted by the legislatures, was 
held to be a question of state law to be determined by the state supreme courts. How- 
ever, that was not controlling here. Since it was inferred that the defendant was in 
bankruptcy and no injury to the plaintiff could be perceived, the ruling of the trial court 
setting aside the injunction was not disturbed. 


See Fair Trade, Vol. 1, § 3085.26, 3366. 


For the appellant: George F. Woodliff, Jackson, Miss., and James A. Velde, Chi- 
cago, IIl. 


For the appellees: Bernard W. Chill, Jackson, Miss. 
Before Borau and RussELt, Circuit Judges, and Dawkins, District Judge. 


[Suit to Enjoin Violations were engaged in the retail jewelry business 


of Fair Trade Act] 


RussEtt, Circuit Judge [Jn full text]: 
Appellant, Elgin National Watch Company, 
is the manufacturer and distributor of na- 
tionally advertised watches which are sold 
under trademarks, names and brands which 
include the word “Elgin”. Appellees, Ray 
Barrett Jewelers, Inc., and Ray Barrett, 


in Jackson, Mississippi. In December, 1949, 
proceeding under the Mississippi Fair Trade 
Act,” appellant filed its complaint against 
appellees seeking to enjoin them from 
alleged violations of that Act. The com- 
plaint alleged that pursuant to the statute 
appellant had entered into “fair trade con- 
tracts” with certain retail dealers of its 


1 Whether the business is still operating is 
not shown. Appearance for the corporate de- 
fendant was entered in the trial court by its 
trustee in bankruptcy. 
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watches under the terms of which it was 
agreed that appellant’s watches would not 
be advertised for sale or resold at a price 
less than that to be stipulated by appellant. 
Although appellees had not signed such 
contracts, they knew of the existence of 
them and, it was alleged, were bound by 
them under the terms and provisions of the 
Mississippi Fair Trade Act. 


[Act Alleged Unconstitutional] 


In their answer to the complaint the 
appellees did not deny that they were en- 
gaged in selling appellant’s watches for 
less than their fair trade prices established 
by the existing contracts, but, for various 
reasons urged, denied that such conduct 
violated the Fair Trade Act. As a further 
defense, appellees contended that the pro- 
visions of the Act are repugnant to the 
Mississippi Constitution of 1890. The pro- 
ceedings were conducted on the unchal- 
lenged theory that the defendants’ dealings 
with the plaintiff constituted interstate com- 
merce. During the pendency of this action 
the Supreme Court of Mississippi handed 
down its decision in the case of W. A. 
Sheaffer Pen Co. v. Barrett [1950-1951 TRrapr 
Cases J 62,611], 209 Miss. 1, 45 So. 2d 838, 
upholding the constitutionality of the Fair 
Trade Act. Thereafter, on May 8, 1950, the 
trial court entered a “Final Decree for 
Permanent Injunction”, from which no ap- 
peal was prosecuted, perpetually enjoining 
appellees from advertising, offering for sale, 
or selling any products manufactured or 
distributed by appellant under its trade- 
marks at less than the retail prices lawfully 
stipulated by appellant pursuant to the 
Mississippi Fair Trade Act. 


[Schwegmann Case Cited] 


Approximately one year from the date 
this final judgment was entered, the Su- 
preme Court of the United States decided 
the case of Schwegmann Brothers v. Cal- 
vert Distillers Corp. [1950-1951 TRADE CASES 
{ 62,823], 341 U. S. 384, in which it was 
held that the Miller-Tydings Amendment 
to section 1 of the Sherman Act * exempted 
from the prohibitions of that Act only 
actual contracts and agreements prescribing 
minimum prices for resale of commodities, 
valid under State law, and that the sanc- 
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tions thus accorded were not subject to 
enlargement by state legislation which pur- 
ported to bind “nonsigners” of such contracts 
to maintain the stipulated minimum prices. 
The Louisiana Fair Trade Law,* which was 
under consideration in the Schwegmann 
case, is in all material respects similar to 
the Mississippi Fair Trade Act. 


On February 1, 1952, Barrett filed a mo- 
tion to dissolve the injunction previously 
granted, assigning as ground for the motion 
“that the Mississippi Fair Trade Act is un- 
constitutional as held by the Supreme Court 
of the United States in the case of Schweg- 
mann v. Calvert Distillers Corporation.” The 
trustee in bankruptcy of the corporate de- 
fendant later joined in this motion. While 
the motion was pending, Congress enacted 
the McGuire Act® as an amendment to the 
Federal Trade Commission Act® declaring 
that the enforcement of any statute, law or 
public policy “now or hereafter” in effect 
in any State extending the operation of fair 
trade contracts to include nonsigners thereof 
“shall not constitute an unlawful burden or 
restraint upon, or interference with, com- 
merce.” 


[Injunction Dismissed After McGuire Act] 


The district court, on January 16, 1953, 
entered an order dismissing the injunction 
which had then been in force for 32 months 
and the original complaint on which the 
final decree of injunction had been granted. 
The reasons given to sustain this ruling, 
as stated in two letter opinions written by 
the court, were that the final judgment, 
having been based on what the court deter- 
mined to be an unconstitutional statute, was 
void and, since the court had the inherent 
power to dissolve the injunction and, under 
Rule 60, Federal Rules of Civil Proce- 
dure, the power to grant relief from a 
judgment when it is no longer equitable, 
the “injunctions should be dismissed and 
the causes likewise dismissed.” As we 
construed the judgment it has the effect of 
dissolving the permanent injunction and 
vacating the prior final judgment. 

In support of its argument for a re- 
versal of this judgment, both as to the 
dissolution of the injunction and the vaca- 
tion of the judgment, appellant urges that: 
(1) the former judgment was not void 


Epa ClrAwds, 507 Stat. 693> 
4La. Gen. Stat., sections 9809.1, et seq., La. 
R. S. 51: 391-396. 
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because the Mississippi Fair Trade Act 
is not unconstitutional; (2) even if the Act 
is unconstitutional the judgment based upon 
it is not invalid; (3) the judgment was not 
subject to modification under Rule 60(b), 
Federal Rules of Civil Procedure; and 
(4) the McGuire Act removed any possible 
ground for relief from the prospective ap- 
plication of the injunction. 


[Effect of Schwegmann Decision] 


It may be well to recall that no direct 
constitutional question was determined by 
the decision of the Supreme Court in the 
Schwegmann case, supra. The end result 
of the holding there was that the provisions 
of the Miller-Tydings Act, supra, did not 
exempt from the operation of the Sherman 
Act‘ the provisions of the Louisiana stat- 
ute which sought to make contracts pre- 
scribing minimum prices applicable to non- 
signers where the transactions were in 
interstate commerce. Consequently, it re- 
sulted that the distributors of commodities 
in interstate commerce were not entitled 
to enjoin the sale of their products at less 
than the fixed minimum prices, although 
this may be purported to be authorized by 
State statute. The power to so adjudge, 
and indeed the ultimate basis for the hold- 
ing, may be said in a sense to be dependent 
upon the provisions of the federal constitu- 
tion but it by no means follows that the 
holding in question evidences the unconsti- 
tutionality of the State statute. However, 
we are not inclined to labor the matter, 
for in the view we take of the case it is 
not necessary to consider the validity of 
the Mississippi statute,® since we are of the 
opinion that even if it was, or is, unconstitu- 
tional the judgment based upon it is not 
void.” Until such a judgment is reversed 
or regularly set aside, it is valid and bind- 
ing upon the parties thereto and_ their 
privies. It is the law of the case. The 
district court recognized this principle in 
its observation that “the injunctions are 
in effect until dissolved and one who vio- 


Court Decisions 
Elgin National Watch Co. v. Barrett 


Number 295—150 
6-18-54 


lates one of the injunctions, while it was 
in existence would be in contempt of court.” 
Oftentimes vested interests are created by 
such judgments and positions are irre- 
trievably changed as a result of them. The 
remedy available to the aggrieved party in 
such cases is to prosecute a direct appeal 
from the judgment, just as it is in any other 
case. Otherwise the matter determined 
becomes res judicata and subsequent pro- 
ceedings are subject to the finality which 
experience of the ages accords the mainten- 
ance of such a plea. Such a judgment, even 
though subsequent decisions prove it erro- 
neous, is not void and, since it is not, is 
not subject to vacation under Rule 60(b) 
(4), Federal Rules of Civil Procedure, 28 
LENSE ZN 


[Proper Remedy Is Appeal] 


The mere fact that the judgment was 
erroneous does not constitute “any other 
reason justifying relief’ from it. Again, 
appellees’ remedy was to appeal directly 
from the erroneous judgment and have 
it set aside in due course. Ackermann v. 
United States, 340 U. S. 193. Rule 60(b), 
supra, was not intended as, and it is not, 
a substitute for a direct appeal from an 
erroneous judgment. This rule was not 
designed to “circumvent the policy evi- 
denced by the rule limiting the time for 
appeal.” Perrin v. Aluminum Company of 
America, 9 Cir., 197 F. 2d 254. The Supreme 
Court, in Ackermann v. United States, supra, 
page 198, pointed out that the choice not 
to appeal is but a calculated and deliberate 
risk, A party cannot be relieved of such 
choice because hindsight seems to indicate 
to him that his decision not to appeal was 
wrong. “There must be an end to litiga- 
tion someday, and free, calculated, de- 
liberate choices are not to be relieved from.” 
See also Berryhill v. United States, 6 Ci 
199 F, 2d 217. The judgment, unappealed 
from, evidences a present binding and final 
adjudication between the parties of their 
then existing obligations and rights and 
should not have been vacated. 


715 U.S: C. A., sees. 1, et seq. 

S Compare Grayson-Robinson Stores, Inc. v. 
Oneida Ltd. [1953 TRADE CASES fl 67,442], 209 
Ga. 613, 75 S. E. 2d 161 with General Electric 
Co. v. Packard Bamberger & Co., Inc. [1954 
TRADE CASES { 67,643], 102 A. 2d 18. 

®°Chicot County Drainage District v. Baxter 
State Bank, 308 U. S. 371; Woods Bros. Const. 
Co., Inc. v. Yankton County, 8 Cir., 54 F, 2a 
304. See also National Life & Accident Ins. Co. 
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v. Parkinson, 10 Cir., 136 F. 2d 506; Common- 
wealth ex rel. Dummit v. Jefferson County, 
300 Ky. 514, 189 S. W. 2d 604: In re: Newkirk, 
154 So. 323; New York Life Ins. Co. v. Breen, 
289 N. W. 16; and cases collected at 167 Aghils R: 
532, et seq. Compare McWilliams v. Blackard, 
8 Cir., 96 F. 2d 43. 

Rule 60(b)(6), Federal Rules of Civil Pro- 
cedure, 28 U.S. C, A. 
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It does not necessarily follow, however, 
that the dissolution and vacation of the 
prospective operation of the permanent in- 
junction’ was clear error, as contended by 
the appellant. Under Rule 60(b)(5), supra, 
the district court is empowered to relieve 
a party from a final judgment when “it is 
no longer equitable that the judgment should 
have prospective application.” Although 
appellees were not entitled to such relief 
as a matter of right, if equitable grounds 
for such relief were established, it was 
within the sound discretion of the trial 
court, exercised in the interest of justice, 
to dissolve the injunction. 
nation of that court will not be disturbed 
on appeal, if consistent with accepted legal 
principles, except for abuse of discretion.” 


[Effect of McGuire Act on State Laws] 


It is insisted, however, that the enact- 
ment of the McGuire Act, supra, during the 
pendency of the proceeding dictates the 
course which the court should have fol- 
lowed, since under that Act it is permissible 
for “nonsigner”’ provisions of State stat- 
utes to be enforced without violating the 
federal antitrust laws. The substance of 
appellant’s argument is that the interven- 
tion of the McGuire Act changed the exist- 
ing law so that the activities previously 
engaged in by appellees, if resumed, would 
now be unlawful. The question of whether 
the McGuire Act cured infirmities in pre- 
existing state fair trade acts, or whether 
in order to be effective such statutes must 
of necessity be re-enacted by the State 
legislative body, has been answered in 
different fashion by State courts of last 
resort. Illustrative of these decisions is 
Grayson-Robinson Stores, Inc. v. Oneida, Ltd. 
[1953 Trape Cases § 67,442], as compared 
with General Electric Co. v. Packard Bam- 
berger & Co., Inc. [1954 TrapE CASES 
{ 67,643], referred to in note 8, supra. This, 
however, is purely a question of State law 
to be determined by the application of State 
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constitutional provisions. Consequently, a 
decision by this court as to the present 
status of the Mississippi statute would amount 
only to a forecast of the probable holding of 
the Supreme Court of Mississippi when and if 
the question was presented to it. Furthermore, 
the matter is not of any controlling moment 
here. There is no showing that the de- 
fendants intend to engage in conduct con- 
trary to the statute. In addition, there is 
ground for. inference that the corporate 
defendant is in bankruptcy. In these cir- 
cumstances, the question appears to be, if 
not somewhat moot and academic, unworthy 
of our forecast of Mississippi constitutional 
law, especially since we can perceive no 
basis ‘for injury to the appellant even if 
error could be found to have occurred from 
the court’s dissolution of the prospective 
effect of the injunction. Dissolution of the 
injunction does not give appellees a license 
to engage in unlawful conduct. It merely 
evidences a determination of the trial court 
that it is no longer equitable to continue 
the injunction in force. In the circum- 
stances here, we are not constrained to 
set aside this ruling. 


[Costs] 


Appellees’ motion to tax appellant with 
the costs of what is said to be unnecessary 
record transmitted to this court is denied 
and costs of the appeal are directed to be 
taxed against appellees. 


[Affirmed in Part and Reversed in Part] 


The judgment of the court which va- 
cated the final judgment and directed dis- 
missal of the original complaint is reversed 
and the cause remanded with direction that 
the final judgment be re-instated. ‘That 
portion of the order relieving the appellees 
from the prospective effect of the permanent 
injunction is afirmed. 


Judgment reversed in part and in part 
affirmed. 


1 Perrin v. Aluminum Company of America, 
9 Cir., 197 F. 2d 254; Independence Lead Mines 
Co. v. Kingsbury, 9 Cir., 175 F. 2d 983; Johnson 
v. Masonic Bldg. Co., 5 Cir., 1388 F. 2d 817; 
Assmann v. Fleming, 8 Cir., 159 F. 2d 332. 
Compare United States v. Swift & Co., 286 
U. S. 106, 114, where the court stated: “A 
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events to come is subject always to adaption 
as events may shape the need . ; a’ court 
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its mandate if satisfied that what it has been 
doing has been turned through changing cir- 
cumstances into an instrument of wrong.” 
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[| 67,776] General Electric Co. v. Masters, Inc. 

The Lionel Corp. v. S. Klein on the Square, Inc. 

Raxor Corp. and Soria Sales Corp., and Capitol Records, Inc. v. Sam Goody. 

In the New York Court of Appeals. Nos. 76, 77, and 75, respectively. June 4, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Constitutionality—Unlawful Delegation.—Economic and 
policy arguments concerning the doubtful wisdom of fair trade laws are properly addressed 
to the Legislature whose determination is conclusive upon the court where the question 
involved is a “fairly-debatable” one. Such contentions do not alone provide sufficient 
reason for the court to reopen settled constitutional issues, such as whether the Feld- 
Crawford Act constitutes an unlawful delegation of legislative power to private persons in 
violation of the New York State Constitution or a deprivation of property without due 
process of law in violation of both the New York State and Federal Constitutions. 


See Fair Trade, Vol. 1, J 3085.34. 


Resale Price Maintenance—Constitutionality—Equal Protection Since the nonsigner 
provision of the Feld-Crawford Act does not discriminate against low cost, minimum 
service retailers, but merely permits a manufacturer to prevent retailers from seriously 
impairing the value of his trade-mark and good will by reselling his identified products 
at unreasonably low prices, the statute does not deny equal protection of the laws. 


See Fair Trade, Vol. 1, J 3085.34. 


Resale Price Maintenance—Effect of Federal Fair Trade Act—Although the Feld- 
Crawford Act, which was enacted before the McGuire Act permitted states to enact fair 
trade laws applicable to non-signatories engaged in interstate commerce, was never 
originally intended to apply to non-signatories engaged in interstate commerce, the Con- 
stitution does not require a state statute to be reenacted in order to be effective after 
the passage of a Congressional enabling statute. 


See Fair Trade, Vol. 1, J 3040.40, 3258.34. 


Resale Price Maintenance—Interstate Sales——The distinction between commerce 
which, while primarily local, indirectly affects interstate commerce, and that which is 
directly of national concern does not restrict the power of a state to enact a fair trade law 
under an express grant by Congress, as in the McGuire Act. Since the latter was enacted 
to permit state fair trade laws to apply to commodities, contracts, and activities “in or 
affecting” interstate commerce, there is no reason to distinguish between transactions 
affecting interstate commerce and those directly in interstate commerce. 


See Fair Trade, Vol. 1, 7 3262.34. 


For the appellants: Leon Lauterstein, Joseph F. Ruggieri, Jacob L. Isaacs, and 
Paul C. Guth for Masters, Inc.; Sidney A. Diamond for S. Klein on the Square, Inc.; 
and Abraham M. Lowenthal, Leon G. Telsey, and Malcolm S. Mason for Sam Goody. 


For the respondents: Thomas Kiernan, Edgar Barton, and Howard J. Aibel for 
General Electric Co.; Harry A. Gottlieb and N. H. Elman for Lionel Corp.; and Ambrose 
Doskow, Howard Kaplan, and Gerald D. Roth for Capitol Records, Inc. Matthew L. 
Salonger and Emil Greenberg for New York State Pharmaceutical Assn., amicus curiae 
in support of respondent’s (General Electric Co.) position. 


[N. Y¥. Fair Trade Non-Signer 
Provision Attacked] 


FROESSEL, Justice [In full text]: We are 
confronted with an attack upon the so-called 
Feld-Crawford “Fair Trade Law” (General 
Business Law, 369-a et seq., L. 1935, ch. 
976, re-enacted L. 1940, ch. 195). This 
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statute first came before us for review in 
Doubleday, Doran & Co. v. Macy & Co. (269 
N. Y. 272), decided January 7, 1936, wherein 
plaintiff Doubleday sought to enjoin Macy, 
a non-signer of its fair trade agreements, 
from selling three of plaintiff’s books at less 
than their stipulated fair trade prices. We 
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held that the “non-signer” provision was 
unconstitutional, because by its means the 
Legislature was indirectly fixing prices, a 
result which it could not, absent special cir- 
cumstances, accomplish directly. 


Exactly eleven months later, the Supreme 
Court of the United States reviewed a 
similar statute enacted in Illinois, the valid- 
ity of which was attacked “upon the grounds 
that it denies due process of law and the 
equal protection of the laws in violation of 
the Fourteenth Amendment.” Rejecting these 
contentions, the Supreme Court held that 
the statute was not “so arbitrary, unfair 
or wanting in reason as to result in a denial 
of due process,” that it did not constitute 
an unlawful delegation of legislative power, 
and that it satished the test of equal pro- 
tection of the laws guaranteed by the Four- 
teenth Amendment (Old Dearborn Co. v. 
Seagram Corp., 299 U. S. 183). 


Almost immediately thereafter, the New 
York statute was again before us in Bourjois 
Sales Corp. v. Dorfman (273 N. Y. 167). 
This time, relying on the Old Dearborn de- 
cision, we upheld the statute against claims 
that it violated the New York State Consti- 
tution. Indeed, Chief Judge Crane, who 
wrote for the court in Doubleday as well as 
the Bourjois case, said in the latter (p. 172): 


“Had the Seagram [Old Dearborn] case 
been decided before argument in the Dou- 
bleday case we certainly would have fol- 
lowed the Supreme Court’s ruling on the 
Federal Constitution. We do so now.” 


The statute has since been considered and 
applied by us in at least four cases (Port 
Chester Wine & Liquor Shop v. Miller Bros. 
Fruiterers, 281 N. Y. 101 [retailer’s right 
of action]; Guerlain, Inc. v. Woolworth Co. 
[1946-1947 Trape Cases § 57,588], 297 N.Y. 
11, cert. den. 332 U. S. 837 [rebottling of 
perfumes]; Calamia v. Goldsmith Bros. [1948- 
1949 TrapE CASES § 62,271], 299 N. Y. 636, 
remittitur amended 299 N. Y. 795 [cigars in 
interstate commerce]; and Bristol-Myers Co. 
v, Picker [1950-1951 Trape Cases f 62,755], 
302 N. Y. 61 [trading stamps as price cut- 
ting]), in all of which invalidity of the law 
under the New York State Constitution was 
urged upon us by the parties, but rejected. 


[Identical Issues in Cases Before Court] 


In each of the three cases now before 
us, the defendant, a nonsigner of the plain- 
tiffs fair trade agreements, has been en- 
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joined from selling plaintiff’s fair traded 
products at less than their stipulated mini- 
mum prices. All of the transactions in issue 
involve interstate commerce either directly 
or indirectly, and, since in large measure 
the issues presented by the three cases are 
identical, they shall be discussed together, 
insofar as possible. 


[Bases for Attack on N. Y. Law] 


Defendants’ principal attack is directed 
toward the constitutionality of the Feld- 
Crawford Act. They argue that the statute 
constitutes an unlawful delegation of legis- 
lative powers to private persons in violation 
of Article III, §1, New York State Con- 
stitution, a deprivation of property without 
due process of law and a denial of equal 
protection of the laws in violation of both 
the New York State and Federal Constitu- 
tions, particularly the former. 


[Delegation of Power and Due Process Issues 
Not Open to Question] 


Seventeen years ago we disposed of the 
delegation of power and due process argu- 
ments in the Bourjois case (supra). Even 
though our opinion did not separately and 
specifically discuss those issues as arising 
under the State Constitution, they were ac- 
tually presented and argued to our court, 
were necessarily disposed of by our decision 
there, and are therefore no longer open 
to question. 


[Economic Arguments Not for Court] 


Defendants’ economic and policy argu- 
ments concerning the doubtful wisdom of 
fair trade laws have been urged before the 
courts over and over again. They were 
reviewed in the Old Dearborn case (supra, 
pp. 195-196), and, as was there said, “Where 
the question of what the facts establish is 
a fairly debatable one, we accept and carry 
into effect the opinion of the legislature”; 
its determination “is conclusive so far as 
this court is concerned” (p. 196). Such con- 
tentions are properly addressed to the Leg- 
islature; they do not alone provide sufficient 
reason for us to reopen settled constitu- 
tional issues. 


[No Deprivation of Equal Protection] 


Nor is there merit to defendants’ conten- 
tion that the statute denies equal protec- 
tion of the laws. In the Old Dearborn case 


1 67,776 


69,492 


(supra) the equal protection argument which 
was there raised against the Illinois fair 
trade statute was summarily rejected by 
the Supreme Court in its holding (p. 197): 
“Clearly, the challenged section of the [lli- 
nois act satisfies this test’ (emphasis sup- 
plied). In the present case, moreover, the 
statute creates no unreasonable or arbitrary 
discrimination against low cost, minimum 
service retailers, as defendants contend. The 
statute itself does not purport to create any 
such distinction or classification. Its pro- 
visions are wholly inapplicable to unmarked 
goods. As to marked goods, it merely per- 
mits a manufacturer, whose trade-mark or 
brand name may represent a large adver- 
tising investment and a carefully nurtured 
good will, to prevent retailers, over whom 
he would otherwise have little control, from 
seriously impairing the value of that trade- 
mark and good will by reselling his identi- 
fied products at unreasonably low prices. 
Finally, we have already held that this 
statute constitutes a reasonable regulation 
under the police power (Bourjois case, 
supra). 


[Constitutionality of McGuire Act Challenged] 


Defendants now present a new consti- 
tutional challenge by attacking the McGuire 
Act (66 U. S. Stat. 632, U. S. Code, tit. 15, 
§ 45), which was enacted following the 
recent decision in Schwegmann Bros. v. 
Calvert Corp. [1950-1951 Trape CaseEs 
J 62,823] (341 U.S. 384). That act exempts 
from the Federal anti-trust laws fair trade 
agreements made pursuant to existing or 
future State laws, and permits their en- 
forcement against nonsigners as well as 
signers who are engaged in _ interstate 
commerce. Defendants argue that this 
enactment gives to the States power over 
interstate commerce which is denied them 
under the Federal Constitution. 


[Interstate Commerce] 


Beginning with the familiar distinction 
between commerce which, while primarily 
local, indirectly affects interstate commerce, 
and that which is directly of national con- 
cern, defendants claim that the latter type 
of commerce is, by virtue of the Constitu- 
tion, exclusively within the power of Con- 
gress, and cannot under any circumstances 
be regulated by the States. However, this 
basic distinction is drawn merely to deter- 
mine the extent of State power in those 
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areas where Congress by its silence has 
permitted its own power to remain dor- 
mant. The distinction does not, as defend- 
ants contend, restrict the power of a State 
acting, as here, under an express grant by 
Congress (Prudential Ins. Co. v. Benjamin, 
328. U. S. 408, 421-423). As the Supreme 
Court said in Southern Pacific Ry. Co. v. 
Arizona (325 U. S. 761, 769): 


“Congress has undoubted power to re- 
define the distribution of power over in- 
terstate commerce. It may * * * permit 
the states to regulate the commerce in a 
manner which would otherwise not be 
permissible [citations].” 


It is true that in Schwegmann Bros. v. 
Calvert Corp. (supra) the Supreme Court 
held that by the Miller-Tydings amendment 
(50 U. S. Stat. 693, U. S. Code, Tit. 15, § 1), 
which exempted from the Sherman Anti- 
Trust Act only “contracts and agreements,” 
Congress did not demonstrate an intent to 
permit fair trade “compulsion” against non- 
signers of those agreements. However, the 
Court did not in its opinion indicate that 
such “compulsion,” if expressly authorized 
by Congress, would transgress any consti- 
tutional prohibition; indeed, the decision 
contains clear implications to the contrary. 
The McGuire Act now authorizes such 
“compulsion,” and its constitutionality has 
been upheld by the United States Court of 
Appeals for the Fifth Circuit in Schweg- 
mann Bros. Giant Super Markets v. Eli Lilly 
& Co. [1953 Trape Cases J 67,516] (205 F. 
2d 788) a decision which the Supreme Court 
twice refused to review (certiorari denied 
346 U. S. 856, rehearing denied 346 U. S. 
905). 


Nor should we for this purpose distin- 
guish between transactions affecting inter- 
state commerce, as in the General Electric 
and Lionel cases herein, and those directly 
in interstate commerce, such as the mail- 
order sales of the Raxor case. Just as in 
the Feld-Crawford Act, where no distinc- 
tion is drawn between interstate and local 
commerce, so the language of the McGuire 
Act makes no discrimination between sales 
of goods affecting, and sales directly in, 
interstate commerce. On the contrary, the 
purpose of that Federal statute, as ex- 
pressed by Congress in its preamble there- 
to, was to permit State fair trade laws to 
apply to commodities, contracts and activi- 
ties “in or affecting’ interstate commerce. 
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Furthermore, the case of Sunbeam Corp. v. 
Wentling {1950-1951 Trape Cases { 62,739] 
(185 F. 2d 903, revd. 341 U. S. 944, mod. 192 
F, 2d 7 [1950-1951 Trane Cases § 62,840] ), on 
which defendants rely so heavily in this con- 
nection, was decided prior to the McGuire Act’s 
enactment. That the statute was designed to 
alter the Wentling rule so as to open all inter- 
state commerce to the operation of State fair 
trade acts, appears from the statutory language 
as aforesaid, from its legislative history and 
from judicial decision (Sunbeam Corp. vw. 
MacMillan [1953 Trape Cases § 67,451], 110 
F. Supp. 836). 


[Reenactment of N. Y. Fair Trade Law Not 
Necessary] 


Defendants further contend that the Feld- 
Crawford Act was never originally intended 
by our Legislature to apply to resale price 
maintenance as against nonsignatories en- 
gaged in interstate commerce, and that 
without re-enactment after passage of the 
McGuire Act it cannot be so applied. But 
the case of People v. Bootman (180 N.Y. 1), 
on which defendants rest this argument, is 
inapplicable here. True, we there held that 
without re-enactment after passage of the 
Congressional enabling statute, our State 
Fish and Game Law was not applicable to 
interstate game. But there, we had previ- 
ously held that the statute in question was 
intended to apply only to local game (People 
uv. Buffalo Fish Co., 164 N. Y. 93). 


In the instant cases, however, instead of 
having, by prior decision, limited the Feld- 
Crawford Act to local commerce, we have 
squarely held that the statute applies to 
nonsignatories in interstate commerce (Cala- 
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mia uv. Goldsmith Bros., Inc., supra). Al\- 
though such application was later declared 
unconstitutional in Schwegmann Bros. v. Cal- 
vert Corp. (supra), passage of the McGuire 
Act in 1952 removed the final barrier to 
complete interstate application of the New 
York statute. Under such circumstances it 
has long been well established that the 
Constitution does not require a State stat- 
ute to be re-enacted in order to be effective 
(Matter of Rahrer, 140 U. S. 545; Central 
RacihiCwe ln Co Um Nevada, N6ZaUe Si ole: 
Tua v. Carriere, 117 U. S. 201; 1 Sutherland 
on Statutory Construction [3d ed.], § 2027). 


[Compliance with N. Y. General Business Law 
Found | 

Each of the defendants contends that its 
plaintiff’s fair trade contracts do not comply 
with the provisions of section 369-a of the 
General Business Law. We have examined 
these contracts separately, and find on the 
records before us that in each case there 
were in existence fair trade contracts which 
did comply with that part of the statute 
which sanctions such contracts between 
“Vendor” and “buyer.” 

Numerous other contentions have been 
raised by one or more of the defendants. 
We have carefully considered each of them 
and find them to be without merit. 


[Judgments for Plaintiffs Affirmed] 

The judgments in each case should be 
affirmed, with costs. 

Lewis, Ch. J., Conway, Desmonp, Dyer and 
Fup, JJ., concur; VAN Vooruts, J., taking 
no part. 

In each action: Judgment affirmed. 


[1 67,777] The Electric Theater Co. v. Twentieth Century-Fox Film Corp., et al. 


In the United States District Court for the Western District of Missouri, Western 
Division, No. 7674, Dated June 9, 1954. 


Sherman Antitrust Act and Clayton Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Intervention—Effect of 
Release.—Leave to intervene in a private suit under the antitrust laws was denied a mo- 
tion picture exhibitor whose parent corporation was represented as a defendant on the 
ground that no matter establishing intervention of right had been alleged. The exhibitor 
had operated a theater in Kansas City, Missouri, for over 25 years on an exclusive first-run 
basis with 21 days’ clearance over theaters operating in Kansas City, Kansas. The original 
action, which had been instituted by an exhibitor whose theater was located in Kansas City, 
Kansas, alleged that defendant distributors illegally conspired to refuse to negotiate with 
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Electric Theater Co. v. Twentieth Century-Fox Film Corp. 
plaintiff except as to second-run showing of motion pictures, when there was no substantial 
competition between plaintiff's theater and those benefited by the conspiracy, particularly 
the theater of the applicant for intervention and other theaters located in Kansas City, 
Missouri Three of the original defendants composed their differences with the plaintiff 
by way of a “covenant not to sue” in which they agreed to treat plaintiff on the same 
basis as those exhibiting motion pictures in Kansas City, Missouri, without requiring plain- 
tiff to bid against theaters located in Kansas City, Missouri, or Johnson County, Kansas. 
Thus, the parties to the covenant recognized as to themselves that under present-day con- 
ditions motion picture theaters in Kansas City, Missouri, and Kansas City, Kansas, are 
not in substantial competition with each other. This was one of the major issues presented 
in the original action and still to be determined as to the remaining defendants, one of 
which is the applicant’s parent corporation. Under the decrees entered in U. S. v. Para- 
mount Pictures, Inc., an exhibitor of motion pictures has no legal right to compel a motion 
picture distributor to give him a preferred run or clearance over any other theaters even 
though they may be highly competitive, and a distributor has the right to grant, as be- 
tween exhibitors in substantial competition, a preferred run with reasonable clearance, or 
he may treat them alike. The applicant for intervention, therefore, had no legal right 
which was invaded by the “covenant not to sue” and its interests were adequately repre- 


sented in the main action by its parent corporation. 
See Private Enforcement and Procedure, Vol. 2, § 9013.535. 


For the plaintiff: William G. Boatright, Kansas City, Mo.; Nick Spanos, Los 
Angeles, Cal.; and Thomas Van Cleave, Kansas City, Kan. 


For the defendants: James C. Wilson, Kansas City, Mo., and Edward C. Raftery, 


New York, N. Y. 


For a prior opinion of the U. S. District Court, Western District of Missouri, see 1953 


Trade Cases {] 67,560. 


Order on Motion of Loew’s Theatre & 
Realty Corporation to Intervene 


[Paramount Decision] 


Apert A. Rince, Judge [Jn full text]: If 
there is any single skein readily detected 
among the manifold propositions adjudi- 
cated by the decrees entered in United States 
v. Paramount [1948-1949 Trape CASES 
§ 62,244], 334 U. S. 131, it is that an ex- 
hibitor of motion pictures has no legal right 
to compel a motion picture distributor to 
give him a preferred run or clearance over 
any other theatres even though they be 
highly competitive; that such a distributor 
has the right to grant as between exhibitors 
in substantial competition a preferred run 
with reasonable clearance; or he may treat 
them alike and permit them to play day and 
date. Ifa distributor does so, then no legal 
rights resident with any exhibitor of motion 
pictures is thereby invaded. 


[Covenant Not to Sue] 


Loew’s Theatre & Realty Company, a 
wholly owned subsidiary of the original 
defendant Loew’s Incorporated, makes ap- 
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plication to intervene as a party herein. It 
was developed at one of the pre-trial con- 
ferences that three of the original defendants 
in this private Sherman Act litigation have 
composed their difference with the plaintiff 
by way of a “covenant not to sue,” in which, 
among other things, it was stipulated that 
the distributor-defendants, parties signatory 
thereto, agreed “that as to all feature pic- 
tures hereafter released or distributed by 
(them), (they) will offer such pictures for 
licensing for first-run exhibition in Kansas 
City, Kansas, on an availability no later 
than the availability on which such pictures 
are licensed for first-run exhibition in Kan- 
sas City, Missouri, and Johnson County, 
Kansas, and will afford (plaintiff) an oppor- 
tunity to negotiate for the licensing of suck 
pictures on such availability—without re- 
quiring any bidding or competitive nego- 
tiations against theatres located in Kansas 
City, Missouri, or Johnson County, Kansas 


[Right of Intervention Claimed] 


Because of the integration of that agree- 
ment, applicant claims a right of interven- 
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tion under Rule 24(a)(2), F. R. Ci. P. Tersely 
stated, such claim is premised on the fol- 
lowing propositions. Ever since the Midland 
Theatre was opened to the public by appli- 
cant, over twenty-five years ago, it has been 
operated on an exclusive first-run basis 
with twenty-one days’ clearance over thea- 
tres operating in Kansas City, Kansas. Ap- 
plicant asserts that its Midland Theatre 
cannot be successfully operated if plaintiff, 
and other theatres in Kansas City, Kansas, 
are permitted to play day and date first-run 
Wat ner tea et! ten ; that theatres in Kansas 
City, Kansas should not be permitted to 
do so because they are in active competition 
with plaintiff's theatre; that the Midland 
Theatre, on any picture it exhibits first-run 
in Kansas City, Missouri, is entitled to 
have an exclusive first-run with clearance 
over Kansas City, Kansas; that its “right to 
negotiate and contract for exclusive first- 
run in the Midland Theatre has been de- 
stroyed as to Twentieth Century-Fox and 
Universal Film Exchanges, Inc., by the 
plaintiff herein,” because of the aforesaid 
provisions of the covenant not to sue; that 
its right to negotiate for “other first runs 
of similar character with other distributors 
can be completely cut off if the plaintiff 
proceeds,” as it apparently will, to enter 
into similar types of agreements as above 
with the remaining distributor-defendants 
herein. 
[Injunction Sought] 


By its intervention, applicant seeks a de- 
cree of this Court that “the agreements re- 
ferred to above be declared illegal and void 
and violative of the antitrust laws of the 
United States of America”; that plaintiff 
and its attorneys be permanently and per- 
petually enjoined from enforcing said agree- 
ments; and that they be further enjoined 
from entering into any further agreements 
of similar import with any other distributor 
of motion pictures in the Kansas City area. 


Without undertaking any adjudication on 
the merits of the proposed intervention, it 
appears to us that applicant does not allege 
any matter that establishes an intervention 
of right existing in it. That is so patent 
from the brief foregoing summary of facts 
that it would seem, after thirty years of 
litigation of this character, to merely state 
the proposition would preclude any neces- 
sity of further comment to convince, par- 
ticularly one who has been closely related 
to such litigation throughout the years. 
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Likewise, that if any right is existent in 
applicant, as asserted in its intervention, 
which would possibly be concluded by any 
judgment herein, that it is adequately and 
sufficiently represented by its parent com- 
pany, Loew’s Incorporated, named as an 
original defendant in this action, 


[Substantial Competition] 


The original action was instituted by 
plaintiff, alleging the impact of the national 
conspiracy found to exist between the de- 
fendants, in violation of the Sherman Act 
and Clayton Act, by decree in United States 
v. Paramount, supra. Plaintifi’s chief con- 
tention is that its business as an exhibitor 
of motion pictures was damaged because 
the parties to said conspiracy illegally agreed 
to refuse to negotiate with plaintiff, except 
as to second-run showing of motion pic- 
tures in its Kansas City, Kansas, theatre, 
when there was no substantial competition 
between plaintiff’s theatre and those bene- 
fited by the conspiracy, particularly appli- 
cant’s theatre, and other theatres located in 
Kansas City, Missouri. Thus it appears that 
one of the major issues presented in this 
action is the question whether or not sub- 
stantial competition in fact exists between 
motion picture theatres located in Kansas 
City, Missouri, and Kansas City, Kansas. 


What the plaintiff and some of the dis- 
tributor-defendants in this action apparently 
have concluded by the “covenant not to sue” 
is to resolve the above issues, and now 
recognize that under present-day conditions 
motion picture theatres in Kansas City, 
Missouri, and Kansas City, Kansas, are not 
in substantial competition with each other, 
and that henceforth theatres in the latter 
City will be treated with, on the same basis 
as those exhibiting motion pictures in the 
former City, i.e. on a day and date basis. 
What the parties thereby accomplished 
is patently legal action, within the ambit 
of United States v. Paramount, supra. In 
adjudicating the issues framed in the case 
at bar, the Court could, if it is established 
by competent evidence that substantial com- 
petition does not in fact exist between 
theatres located in the above-named cities, 
enter a decree of the tenor of the subject- 
matter of such “covenant not to sue.” For- 
tifying authorities are not necessary to 
sustain that proposition. One need only to 
examine the pleadings in the main action 
to have that matter disclosed. 
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[Intervention Denied] 


Without further laboring the matter, it is 
sufficient to say that any legal right which 
applicant claims may be concluded in- the 
present action, and which it asserts has been 
invaded by the “covenant not to sue,” and 
which it seeks to protect by its interven- 
tion herein, appears to be non-existent. To 
say the most, it certainly is speculative 
and too contingent to sustain a claim of 
intervention as of right in this action. If it 
has any such legal right, it clearly appears 
that its interests are clearly adequately 
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represented in the main action, so as to be 
fully protected by its parent company, 
Loew’s Incorporated. Under the circum- 
stances, applicant has not maintained the 
burden of showing that under Rule 24(a)(2) 
it may intervene as of right herein, 

Other reasons occur to us why the in- 
stant application should not be allowed. 
What is above said is sufficient, we believe, 
to premise a denial of the instant application. 

Loew’s Theatre & Realty Corporation’s 
application to intervene herein is denied. 


It is so ordered. 


[ 67,778] United States v. Empro Corporation. 
In the United States District Court for the Southern District of New York. Civil 


Action No. 93-270. Dated May 28, 1954. 


Case No. 1198 in the Antitrust Division of the Department of Justice. 


Number 296—126 


Sherman Antitrust Act 


Consent Decree—Types of Practices Enjoined—Importation of Foreign-Made Goods. 
~An American toilet goods manufacturer consented to the entry of a decree restraining 
it from exercising or enforcing any rights or privileges under any United States law 
or regulation concerning the importation of trade-marked or trade-named goods for the 
purpose or with the effect of barring the importation of any toilet goods manufactured, 
sold or distributed by a foreign affiliate of the defendant and which the defendant manu- 
factures, sells or distributes in the United States. 


See Combinations and Conspiracies, Vol. 1,  2005.718; Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8421. 


Consent Decree—Specific Reliei—Consent to Importation of Foreign Goods.—An 
American toilet goods manufacturer consented to the entry of a decree requiring it, upon 
application of any person, to take such steps as may be necessary to grant prompt, ef- 
fective, and unconditional consent to the importation by such person into the United States 
of any toilet goods manufactured, sold or distributed by a foreign affiliate which bears 
a specified United States trade-mark or similar mark or name, and which toilet goods are 
manufactured, sold or distributed by the defendant under the same or similar trade-mark 
or name. 


See Department of Justice Enforcement and Procedure, Voi. 2, § 8301.60. 


For the plaintiff: Stanley N. Barnes, William D. Kilgore, Jr., Richard B. O’Donnell, 
Worth Rowley, John D. Swartz, Vincent A. Gorman, Ralph S. Goodman, Paul D. 
Sapienza. 

For the defendant: Veronica P. Ging. 


Final Judgment having considered the matter and being 


Davw N. Epetstern, District Judge [In 
full text]: Plaintiff, the United States of 
America, having filed its complaint herein 
on May 28, 1954, and the defendant herein 
having appeared; and plaintiff and said de- 
fendant by their attorneys having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without 
admission by any of the parties hereto in 
respect to any such issue; and the Court 
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duly advised, 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of the parties hereto, it is hereby. 

Ordered, adjudged and decreed as follows: 


i 
[Jurisdiction] 
This Court has jurisdiction of the subject 
matter hereof and the parties hereto, The 
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U. S. v. Empro Corp. 


complaint states a cause of action against 
the defendant under Section 2 of the Act 
of Congress of July 2, 1890 entitled “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies”, com- 
monly known as the Sherman Act, as 
amended. 
II 
[Definitions] 
As used in this Final Judgment: 


(A) “Defendant American Lentheric’”’ 
means the defendant Empro Corporation, 
a New York corporation with its principal 
place of business within the Borough of 
Manhattan, New York City; 


(B) “Toilet goods” means any perfume, 
cologne, toilet water, cosmetic, soap, pow- 
der, cream, lotion, sachet, bath preparation 
or other product similar thereto; 

(C) “Foreign affiliate’ means Lentheric, 
So Ataeitrench corporation of Paris, 
France; Lentheric, Ltd., an English corpo- 
ration of London, England; and Lentheric 
of Canada, Ltd., a Canadian corporation of 
Toronto, Ontario, Canada, and any other 
person which manufactures or distributes 
toilet goods outside the United States and 
which is affiliated with defendant American 
Lentheric in that (and only so long as) (1) 
said corporation or person is or can be 
controlled by said defendant, (2) said cor- 
poration or person does or can exercise 
control over defendant, (3) said corporation 
or person and the defendant are or can be 
subject to the common control of some 
third person, or (4) there is in fact a form 
of control, whereby the defendant and said 
corporation or person constitute a single 
international business enterprise, or parts 
thereof: 

(D) “Lentheric United States trade- 
marks” means each and every trademark 
or trade name owned or used by defendant 
American Lentheric in connection with the 
sale of toilet goods; 

(E) “United States” means the Unite 
States of America, its territories and pos- 
sessions; 

(F) “Person” means any individual, firm, 
association, partnership, corporation or 
other legal entity. 


ION! 
[Applicability] 
The provisions of this Final Judgment 
applicable to defendant American Lentheric 
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shall apply to such defendant, its officers, 
directors, agents, successors, assigns, em- 
ployees and subsidiaries, and to all other 
persons acting or claiming to act, under, 
through or for said defendant. 


IV 
[Importation of Foreign Goods] 


(A) Defendant American Lentheric is en- 
joined and restrained from exercising or 
enforcing any rights or privileges which 
may accrue to it by virtue of any United 
States law or regulation concerning the 
importation of trademarked or trade- 
named products for the purpose or with 
the effect of barring the importation into 
the United States of any toilet goods manu- 
factured, sold or distributed by a foreign 
affiliate of said defendant and which said 
defendant manufactures, sells or distributes 
in the United States; and in the event that 
any such United States law or regulation is 
so amended as to cause defendant American 
Lentheric an undue hardship such defend- 
ant may move this court for modification or 
amendment of this subsection (A); 


(B) Defendant American Lentheric is 
ordered and directed, upon application of 
any person, to take such steps as may be 
necessary to grant prompt, effective, and 
unconditional consent to the importation 
by such person into the United States of 
any toilet goods manufactured, sold or dis- 
tributed by a foreign affiliate which bear 
Lentheric United States trademarks, or any 
matk or name similar thereto, and which 
toilet goods are manufactured, sold or dis- 
tributed by defendant American Lentheric 
under the same or similar mark or name. 


V 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to defendant American 
Lentheric made to its principal office be 
permitted (1) access during the office hours 
of said defendant to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of said defendant 
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relating to any matters contained in this 
Final Judgment; and (2) subject to the 
reasonable convenience of said defendant 
and without restraint or interference from 
it to interview officers or employees of said 
defendant, who may have counsel present, 
regarding any such matters. 


For the purpose of securing compliance 
with this Final Judgment the defendant 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to its principal office, shall 
submit such written reports with respect 
to any of the matters contained in this 
Final Judgment as from time to time may 
be necessary for the purpose of enforcement 
of this Final Judgment. No information 
obtained by the means provided in this 
Section V shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of such Department, except 
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in the course of legal proceedings to which 
the United States is a party, or as other- 
wise required by law. 


VI 
[Effective Date] 
This Final Judgment shall take effect 
upon the expiration of 120 days after the 
date of its entry. 


VII 
[Retention of Jurisdiction] - 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of its pro- 
visions, for the enforcement of compliance 
therewith, and for the punishment of 
violations thereof. 


[1 67,779] Hoffmann-LaRoche, Inc. v. Schwegmann Brothers Giant Supermarkets, a 
Commercial Partnership, John G. Schwegmann, Jr., Paul 5. Schwegmann, Anthony 
Schwegmann, Wilfred J. Meyer, Charles Acquistapace, Ernest Barrios, and O’Neil Barrios. 


In the United States District Court for the Eastern District of Louisiana. Civil 
Action No. 3955. Filed June 14, 1954. 


Louisiana Fair Trade Act 


State Laws—Fair Trade—Enforcement—Contempt—Removal of Trade-Marks and 
Labels.—In an action to punish for contempt of an injunction to restrain violations of the 
Louisiana Fair Trade Act, defendants admitted sales of drugs below the fixed price by 
means of physicians’ prescriptions, and contended that since the merchandise was not 
sold under the label or trade-mark of the manufacturer, there was no contempt. This 
defense was overruled. When a person makes a specific request for a named fair-traded, 
trade-marked product, the trade-mark owner’s good will is involved, and a retailer may 
not remove the trade-mark and thereby avoid liability under the fair trade laws. However, 
the petition to punish for contempt was denied. Rule 65(d) of the Federal Rules of Civil 
Procedure requires that every order granting an injunction be specific in terms and 
describe in reasonable detail, and not by reference to the complaint or other document, 
the act or acts sought to be restrained. The reference in the judgment in this case to the 
contracts with other retailers in which minimum prices are incorporated did not set out 
the minimum prices under which the drugs in question are not to be sold. The reference 
in the judgment to the contracts with other retailers in which those minimum prices were 
incorporated could not make those minimum prices binding on the defendants. 


See Fair Trade, Vol. 1, J 3236, 3380. 


For the plaintiff: Henican, Cleveland & James, New Orleans, La.; Lorentz & Stamler, 
Newark, N. J. 


For the defendants: Wisdom & Stone, by Paul O. H. Pigman, New Orleans, La. 
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[Punishment for Contempt Sought] 


Waicut, District Judge [In full text]: 


Plaintiff seeks to have defendants pun- 
ished for contempt of the injunction is- 
sued by this court restraining them from 
violating the Louisiana Fair Trade Act. 
Defendants admit sales under the fair trade 
price via prescriptions issued by physicians. 
They contend that since such merchandise 
is not sold under the label or trade-mark 
of the manufacturer, there is no contempt 
of the injunction nor violation of the Fair 
Trade Act. 


The matter having come on for hearing, 
and considering the evidence, arguments 
and briefs presented by both sides, the court 
now makes the following findings of fact 
and conclusions of law. 


Findings of Fact 


1. Hoffmann-La Roche, Inc., a New Jer- 
sey corporation, has been for many years, 
and now is a manufacturer and distributor 
of pharmaceutical preparations and prod- 
ucts. Its commodities are sold to the public 
by retail pharmacists throughout the United 
States and in foreign countries, in some 
cases On prescription only, and in others 
over-the-counter. 


2. Schwegmann Brothers Giant Super 
Markets is a commercial partnership domi- 
ciled in the Parish of Orleans, State of 
Louisiana; and John G. Schwegmann, Jr., 
Paul S. Schwegmann, Anthony Schweg- 
mann, Wilfred J. Meyer, Charles Acquista- 
pace, Ernest Barrios and O’Neil Barrios are 
the partners comprising said partnership. 

3. By virtue of promotional activities by 
Hoffmann-LaRoche Inc., the reputation of 
the producer and the intrinsic merits of the 
commodities, the said commodities and the 
trade names by which they are known have 
acquired an excellent reputation with physi- 
cians and pharmacists; and Hoffmann-La 
Roche Inc., its distributors and the retailers 
of its products enjoy a profitable business 
from the sale of said products. 

4, The products of Hoffmann-La Roche 
Inc. are commodities supported by research, 
development, and _ scientific investigation 
achieved only after great expenditure of 
time and money, and thereafter are manu- 
factured under rigid controls and are then 
ready for distribution to doctors and phar- 
macists throughout the country. 
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5. The products of Hoffmann-La Roche 
Inc. are not advertised directly to the lay 
public.. The products are promoted directly 
to the physician, either licensed practition- 
ers in the healing arts, pharmacists, and 
hospital personnel. 


6. The promotional activities and adver- 
tising methods used by Hoffmann-La Roche 
Inc. are the usual methods of promotion 
of ethical products and are well known to 
and accepted by physicians and other li- 
censed practitioners in the healing arts, 
pharmacists, and hospital personnel, and 
conform with the requirements of the Fed- 
eral Food, Drug and Cosmetic Act and 
other applicable Federal and State laws re- 
specting the promotion of professional phar- 
maceutical products. 


7. Hoffmann-La Roche Inc. employs pro- 
fessional service representatives, known to 
the professions and trade as “detail men.” 
They regularly call upon physicians and 
other licensed practitioners in the healing 
arts, pharmacists and hospital personnel, 
and acquaint them with the products and 
the trade names by which the products are 
known, the ingredients contained in the 
named products, the properties thereof, the 
indications, the contraindications, the ad- 
vantages over competing products and the 
directions for use. All of this is for the 
purpose of convincing the physicians and 
other licensed practitioners in the healing 
arts, pharmacists and hospital personnel, 
that the products are more desirable than 
the products of other manufacturers. It is 
also for the purpose of impressing upon the 
physicians and other licensed practitioners 
in the healing arts, pharmacists and hospital 
personnel, the importance of prescribing or 
otherwise ordering the products by their 
trade names and persuading them that it 
is for the best interests of the patient that 
the products be so prescribed. 


8. In 1953 Hoffmann-La Roche Inc. spent 
in excess of $4,500,000 in direct “detailing”, 
in advertising in professional journals, pro- 
fessional mailings and distribution of litera- 
ture and samples, all of which is accomplished 
in each such instance by direct reference 
to the trade name of the product which thus 
becomes well and favorably known to physi- 
cians, other licensed practitioners in the 
healing arts, pharmacists and hospital per- 
sonnel. 
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[Trade Names] 


9. As a result of the foregoing promo- 
tional activities, the trade names which iden- 
tify the products of Hoffman-La Roche Inc. 
have become known to the physicians and 
other licensed practitioners in the healing 
arts, pharmacists and hospital personnel, 
and have become the means whereby the 
physicians and other licensed practitioners 
in the healing arts, pharmacists and hospital 
personnel, are assured of the reliability and 
excellent quality of the products with which 
the trade names are associated and of the 
manufacturer responsible for them. 


10. Hoffman-La Roche Inc. is the owner 
of the registered trade names GANTRISIN, 
SEDULON and ASTEROL, and has the 
sole right to the use of each of these trade 
names. Clinical papers and reports in pro- 
fessional journals refer to the aforementioned 
products by their trade names, GANTRI- 
SIN, SEDULON, and ASTEROL, respec- 
tively. GANTRISIN, SEDULON and AS- 
TEROL are delivered to the retailer properly 
labeled under applicable Federal and State 
Food and Drug Statutes and regulations; 
and each of the labels carries the required 
legend: “CAUTION: Federal law prohib- 
its dispensing without prescription.” 

11. Each pharmacist, when GANTRISIN, 
SEDULON or ASTEROL is ordered by 
name by prescription, is required by law to 
deliver GANTRISIN, SEDULON or AS- 
TEROL, respectively, and no other drug 
or medicine, and to retain the prescription 
for a statutory period of years in a file 
established for that purpose. The statutory 
period, according to the Louisiana Phar- 
macy Law, is five years. Each of the phar- 
macists employed by Schwegmann delivers 
GANTRISIN, SEDULON or ASTEROL, 
as the case may be, and no other drug or 
medicine when the prescription presented 
by the customer calls for any one of said 
named products: The trade-mark “HLR” 
cn drug products, and the trade-mark 
“ROCHE” are owned by Hoffmann-La 
Roche Inc., who has the sole right to the 
use thereof. Each GANTRISIN tablet in 
Plaintiff's Exhibits 7 and 8 is impressed 
with the Hoffmann-La Roche Inc. trade- 
iMane “EIR 


[Injunction Obtained] 


12. On April 20, 1953 Hoffmann-La Roche 
Inc. filed proceedings against the defend- 
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ants, pursuant to the Louisiana Fair Trade 
Law, which action resulted in a judgment 
of injunction rendered on May 15, 1953 
against each of the defendants and their 
agents, servants, employees and attorneys, 
and all persons acting in aid of or in con- 
junction with them. The partnership de- 
fendant, and each individual defendant, was 
duly served with a certified copy of the 
judgment on May 18, 1953. 


[Sales Below Fixed Price] 


13. On or about January 30, 1954, Schweg- 
mann Brothers Giant Super Markets ac- 
cepted a prescription calling for 100 GAN- 
TRISIN tablets, and in the ordinary course 
of business, the defendants, and each of 
them, through their employees, filled said 
prescription, and sold and delivered to a 
purchaser in the ordinary course of business 
the product called for in the prescription 
for the sum of $3.58 (the said sale having 
been made under Prescription No. 105,663). 
In filling this prescription, defendants were 
aware of the trade name of the product as 
called for in the prescription. The Fair 
Trade price for 100 GANTRISIN tablets 
was $4.00 at the time of the filing of the 
original complaint for an injunction and 
continues to this date to be $4.00. 

14. On or about February 1, 1954, Schweg- 
mann Brothers Giant Super Markets accepted 
a prescription calling for 100 GANTRISIN 
tablets, and in the ordinary course of busi- 
ness, the defendants, and each of them, 
through their employees, filled said prescrip- 
tion, and sold and delivered to a purchaser 
in the ordinary course of business the prod- 
uct called for in the prescription for the 
sum of $3.58 (the said sale having been 
made under Prescription No. 106,036). In 
filling this prescription, defendants were 
aware of the trade name of the product as 
called for in the prescription and the trade 
name of the product as filled in the pre- 
scription. 

15. On or about February 13, 1954, Schweg- 
mann Brothers Giant Super Markets ac- 
cepted a prescription calling for 1% ounces 
of ASTEROL powder and one ounce of 
ASTEROL ointment, and in the ordinary 
course of business, the defendants, and each 
of them, through their employees, filled said 
prescription and sold and delivered to a 
purchaser in the ordinary course of business 
the products called for in the prescription 
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for the sum of $1.05 and $1.04, or a total 
of $2.09 (the said sale having been made 
under Prescription No. 109,998 and No. 
109,997). Upon receipt of the prescription, 
defendants replaced the labels on original 
trade packages, which labels contained the 
trade name ASTEROL, the trade name 
ROCHE, and the trade name Hoffmann-La 
Roche Inc., with prescription labels. In fill- 
ing this prescription, defendants were aware 
of the trade name of the products as called 
for in the prescription and the trade name 
of the products as filled in the prescription. 
The Fair Trade price for 1% ounces of 
ASTEROL powder was $1.35 and the Fair 
Trade price for one ounce of ASTEROL 
ointment was $1.20 at the time of the filing 
of the original complaint for an injunction, 
and continue to this date to be $1.35 and 
$1.20, respectively, or a total of $2.55. 


16. On or about February 13, 1954, Schweg- 
mann Brothers Giant Super Markets ac- 
cepted a prescription calling for 4 ounces of 
SEDULON syrup, and in the ordinary 
course of business, the defendants, and each 
of them, through their employees, filled said 
prescription, and sold and delivered to a 
purchaser in the ordinary course of busi- 
ness the product called for in the prescrip- 
tion for the sum of $0.94 (the said sale 
having been made under Prescription No. 
110,039). Upon receipt of the prescription 
in the above instance, defendants removed 
SEDULON syrup from a bulk trade pack- 
age container which had the trade name 
SEDULON, the trade name ROCHE, and 
the trade name Jloffmann-La Roche Inc. 
on its label, and placed the SEDULON 
syrup in a dispensing container upon which 
defendants placed a prescription label. In 
filling this prescription, defendants were 
aware of the trade name of the product as 
called for in the prescription and the trade 
name of the product as filled in the pre- 
scription. The Fair Trade price for 4 ounces 
of SEDULON syrup was $1.00 at the time 
of the filing of the original complaint for 
an injunction and continues to this date to 


be $1.00. 
[Original Labels Removed] 


17. At the time of sale, the bulk contain- 
ers from which the GANTRISIN tablets 
were dispensed in both instances herein- 
above referred to in Paragraphs 19 and 20 
had affixed thereto labels like Exhibit Plain- 
tiff 15. The trade names GANTRISIN, 
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ROCHE and Hoffmann-La Roche Inc. ap- 
peared on the said labels. The bulk con- 
tainer from which the SEDULON was 
dispensed had affixed thereto a label like 
Exhibit Plaintiff 16. The ASTEROL oint- 
ment and the ASTEROL powder had af- 
fixed thereto labels like Plaintiff's Exhibits 
13 and 14, respectively. In the case of the 
ASTEROL ointment and the ASTEROL 
powder the original labels were removed 
by the pharmacists at the time of sale and 
the ASTEROL ointment and the ASTEROL 
powder were delivered to the customer in 
the original containers furnished by Hoff- 
mann-La Roche Inc. In all cases a prescrip- 
tion label furnished by the defendants was 
affixed to the dispensed container. 


18. GANTRISIN tablets, ASTEROL 
ointment, ASTEROL powder, and SEDU- 
LON syrup, according to law, can be dis- 
pensed only pursuant to prescription. A 
prescription is an order for a drug, chemical 
or medicine, or combination thereof, either 
written or given orally to a registered phar- 
macist by a licensed physician, dentist, or 
veterinarian, to be filled, compounded, or 
dispensed by a registered pharmacist in a 
registered pharmacy, and to be preserved 
on file as required by law. When any pre- 
scription calls for GANTRISIN tablets, 
ASTEROL ointment, ASTEROL powder, 
or SEDULON syrup, then defendants fill 
that prescription by dispensing the product 
identified by that trade name and no other 
product. When a prescription calls by trade 
name for a product other than GANTRISIN, 
ASTEROL or SEDULON, then defend- 
ants do not dispense GANTRISIN, AS- 
TEROL, or SEDULON. 


19. There is no medicine sold generally 
by any other drug manufacturer which con- 
tains the identical ingredients in the identical 
proportions as ASTEROL, GANTRISIN, 
and SEDULON, respectively. Manufactur- 
ers, other than plaintiff, manufacture and 
distribute under their own trade names or 
labels products having the same therapeutic 
properties as GANTRISIN, ASTEROL 
and SEDULON. The chemical composition 
and characteristics of competitive prescrip- 
tion products of other drug manufacturers 
differ from the chemical composition and 
characteristics of GANTRISIN, ASTEROL 
and SEDULON. The trade names GAN- 
TRISIN, ASTEROL and SEDULON un- 
der which plaintiff's products are sold do 
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not reflect their chemical composition and 
characteristics. Many other manufacturers 
produce and sell products which are in fair 
and open competition with GANTRISIN, 
ASTEROL and SEDULON. 


20. Defendant’s actions in selling plain- 
tiff’s products in the instances under con- 
sideration were taken upon advice of their 
counsel. Each prescription upon which this 
proceeding is based was given by a doctor 
for an alleged patient whom he had not 
examined, but each prescription was filled 
in the ordinary course of business. 


[Trade-Marks and Brands Valuable] 


21. As will appear from Plaintiff’s Ex- 
hibit 1 (paragraph 3) the trade-marks, brands, 
labels and names under which the products 
of Hoffmann-La Roche Inc. are sold have 
a substantial value. As will appear from 
Plaintiff's Exhibit 1 (paragraph 7) the sell- 
ing of Hoffmann-La Roche Inc. products 
at less than Fair Trade prices has injured 
and will continue to injure Hoffmann-La 
Roche Inc. Retailers who are unable profit- 
ably to compete with such price cutting 
practices harbor resentment against the prac- 
tices, and their ill will is transferred to the 
Hoffmann-La Roche Inc. products them- 
selves, with resulting pecuniary loss to 
Hoffmann-La Roche Inc. Not only will re- 
tailers then refuse to feature the sale ol 
Hoftman-La Roche Inc. products, and turn 
to the products of other manufacturers, but 
they will also be unwilling to carry a full 
line of Hoffmann-La Roche Inc. products, 
on which the consuming public and the 
medical and related professions have come 
to rely. 


[Defendants’ Advertisements] 


22. Defendants have placed advertise- 
ments in New Orleans newspapers contain- 
ing the following statements, among others: 

(a) September 8, 1952 — “Price-fixing 

‘Fair Trade’ is the law of the land. But at 

Schwegmann Bros., in spite of manufactur- 

ers’ threat of court action and jail, we are 

now selling thousands of price-fixed ‘Fair 
sesh necessities of life and sickness, for 
ess.” 


(b) September 15, 1952—“We plead guilty 
to the ‘crime’ of selling every item, every 
day at the lowest possible price. Our con- 
tempt for the un-American price fixing ‘Fair 
Trade’ system is only exceeded by our deter- 
mination to save more money for our cus- 
tomers.” 
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(c) September 22, 1952—“We defy any 
manufacturer to stop us from giving our 
customers these benefits.” 

(d) November 3, 1952—“There will be no 
change in our policy of pricing all of our 
merchandise at the very lowest prices every 
day. We will fight every manufacturer who 
drags us into the Courts for the purpose 
of forcing us to increase our prices; we will 
fight the unjust price-fixing laws through 
the United States Supreme Court again if 
it becomes necessary.” 

23. Defendants have sought to induce 
customers to secure from their physicians 
prescriptions covering products which, un- 
der applicable law, may be sold without 
prescription, including the Hoffmann-La 
Roche Inc. over-the-counter product SYN- 
TROGEL tablets. This appears from the 
oral testimony and from Plaintiff’s Ex- 
hibit 12. 


24. When the pharmacists employed by 
the defendants refill prescriptions calling for 
products by trade name, including GAN- 
TRISIN, ASTEROL and SEDULON, the 
pharmacists check the original prescriptions, 
which prescriptions are preserved in their 
files, and ascertain therefrom the trade names 
of the products to be dispensed, and refill 
the prescriptions with the trade name prod- 
ucts. 


25. The judgment herein enjoins defend- 
ants from selling certain products manufac- 
tured by plaintiff “at prices less than those 
stipulated in contracts entered into by plain- 
tiff with other retailers pursuant to the 
Louisiana Fair Trade Law, or at prices less 
than those which may be shown in any 
future minimum retail price schedules is- 
sued by plaintiff in connection with such 
contracts.” The judgment, however, does 
not include prices stipulated in the contracts 
with other retailers, nor does it include the 
future minimum retail price schedules. 


Conclusions of Law 


1. The purpose of the Louisiana Fair 
Trade Act, as set forth in the original title 
of Louisiana Act 13 of 1936 is: 


“To protect trade-mark owners, distrib- 
utors and the public against injurious and 
uneconomic practices in the distribution 
of articles of standard quality under a 
distinguished trade-mark, brand or name.” 


2. The Louisiana statute, the Illinois stat- 
ute, and the New Jersey statute dealing 
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with Fair Trade are the “old type” statutes. 
The statutes are substantially the same. 
The Illinois statute was construed by the 
United States Supreme Court in Old Dear- 
born Distributing Co. v. Seagram-Distillers 
Cor hs 299 Ui S.-183,.67, S.Ct, 139,81 1. Hd. 
108, 106 A. L. R. 1476 (1936), which unani- 
mous opinion is binding upon this Court, 
and in which the United States Supreme 
Court construed the Fair Trade statutes as 
not permitting the sale of a Fair Traded 
product at less than the minimum resale 
price when the sale is made by utilizing the 
good will of the trade-mark or name of the 
product. 


3. Distinctive trade-marks, labels and 
brands are legitimate aids to the creation 
or enlargement of good will. Old Dearborn 
Distributing Co. v. Seagrams-Distillers Corp., 
supra. 

4. ‘The statutory aim of the Fair Trade 
Act was to protect not only trade-mark 
owners, but also distributors. Port Chester 
Wine & Liquor Shop v. Miller Bros. Fruter- 
ers, Inc., 253 App. Div. 188 (1939), affirmed: 
281 N. Y. 101: (1939); Bh Lilly & Co. v. 
Schwegmann, 205 F. 2d 788, at 791. 


5. The manufacturer’s good will is prop- 
erly protected by the Fair Trade Act. Eli 
Lilly & Co. v. Schwegmann, 109 F. Supp. 269, 
attdaZ0ouKacds 788: 


6. When a purchaser requests an article 
by trade name, the seller undertakes to 
guarantee to the purchaser that what is de- 
livered is the named product. Kurris v. 
Conrad & Co., (1943) 312 Mass. 670, 46 N. E. 
2d 12; Jolly v. C. E. Blackwell & Co., (1922) 
122 Wash. 620, 211 Pac. 748; 46 Am. Jur., 
verbo “Sales”, Sec. 328, p. 509. 


7. In a contempt proceeding, in deciding 
whether an injunction has been violated, it 
is proper to observe the objects for which 
the relief was granted, and to find a breach 
of the decree in a violation of the spirit of 
the injunction, even though its strict letter 
may not have been disregarded. Champion 
Spark Plug Co. v. Sanders, 102 F. Supp. 340, 
(E. D. N. Y., 1952); John B. Stetson Co. v. 
Stephen L. Stetson Co., 128 Fed. 2d 981, C. A. 
2, 1942; Phillippe v. Window Glass Cutters 
League of America, (D. C. Ark., 1951), 99 
F. Supp. 369. 


8. An injunction cannot be collaterally 
attacked on contempt proceedings; but it is 
settled law that unless an injunction is void 
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its propriety must be tested by appeal and 
not by disobedience. Colgrove v. U. S., 176 
F. 2d 614 (C. A. 9, 1949). The belief, the 
motive, or the intent of the defendants is 
no defense. Morse-Starrett Products Co. vw. 
Steccone (C. A. Cal. 1953) 205 Fed. 2d 244. 
Even honestly mistaken conceptions of the 
right to do acts amounting to a contempt 
will not relieve the defendants. Bates Re- 
frigerating Co. v. Gillette (C. C. N. J. 1887), 
30 Fed. 683. The good faith of the defend- 
ants is not in issue. Evans v. International 
Typographical Union (D. C. Ind. 1948), 81 
Fed. Supp. 675. The moral intent of the 
defendants is not in issue on the question of 
whether the judgment has been defied. Such 
moral intent may serve to mitigate the pun- 
ishment. In re Braun (D. C. Pa. 1919), 259 
Fed. 309. Advice of counsel, honestly given, 
may serve to mitigate the punishment, but 
is no defense to a charge of civil contempt. 
Mclthenny Co. v. Bulliard (D. C. La. 1928) 
33 F. 2d 978. 


9. Upon specific request for a named Fair 
Traded, trade-marked product, the trade- 
mark owner’s good will is involved and a 
retail seller may not then remove the trade- 
mark and thereby avoid liability under the 
Fair Trade laws. 


10. Awareness by the customer of the 
name of the drug in his prescription is not 
an essential factor in determining whether 
or not the trade name of the manufacturer 
is utilized in selling a Fair Traded prodiict. 
The good will established in prescription 
drug trade-marks, brands and names is in- 
separably bound with prescription which 
physicians write for their patients. Warner 
and Company v. Lilly & Company, 265 U. S. 
526; Ross-Whitney Corp. v. Smith Kline & 
French Laboratories, 207 F. 2d 190 (1953); 
Burroughs, Wellcome and Co. v. Thompson 


and Capper, (1904) 1 Chancery 736. 


11. No Federal or State law or regulation 
requires the removal of the trade name of 
a prescription drug. Federal Food, Drug, and 
Cosmetic Act, 21 U.S.C. A. Sec. 301, et seq.; 
Louisiana Food, Drug and Cosmetic Law, La. 
Revised Statutes of 1950, Title 40, Sec. 601, 
et seq.; and Louisiana Pharmacy Law, La. 
Revised Statutes of 1950, Title 37, Sec. 1171, 
et seq. 


12. The mere removal by the defendants, 
at the time of sale to a consumer, of the 
trade-marks, labels, brands or name of the 
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manufacturer is no defense to an action for 
contempt where the sale is made at less 
than the legally established Fair Trade price, 
after receipt of an order for the product by 
specific trade name; and such action violates 
an injunction which enjoins the defendants 
from selling commodities of the manufac- 
turer “bearing the trade-marks, labels, brands 
or name” of the manufacturer. It is not 
essential, under such circumstances, that the 
product or container physically bear the 
trade-mark, label, brand or name of the 
manufacturer at the moment of delivery. 
Old Dearborn Distributing Co. v. Seagrams- 
Distillers Corp., supra; Pinesbridge Farm, Inc. 
v. Bloomingdale Bros., Inc., supra; Johnson & 
Johnson v. Weissbard Brothers, supra. 


13. Rule 65(d) of the Federal Rules re- 
quires that every order granting an injunc- 
tion be specific in terms and describe in 
reasonable detail, and not by reference to 
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the complaint or other document, the act or 
acts sought to be restrained. 

14. The judgment here, in granting the 
injunction, does not set out the minimum 
prices under which the drugs in question 
are not to be sold. The reference in the 
judgment to the contracts with other re- 
tailers in which those minimum prices are 
incorporated cannot make those minimum 
prices binding on these defendants. Rule 
65(d) F. R. C. P.; Hartford-Empire Co. v. 
United States, 323 U. S. 386; Russell C. House 
Transfer & Storage Co. v. United States, 189 
F. 2d 349 (CA 5); Mayflower Industries v. 
Thor, 182 F. 2d 800. 

15. Plaintiff will prepare and submit to 
the court a form of judgment which in all 
respects complies with the requirements of 
Rule 65(d) to replace the judgment found 
unenforceable herein. 

Petition to punish for contempt denied. 


[] 67,780] Sunbeam Corp. v. Windsor-Fifth Avenue, Inc., a New York Corporation, 
and Windsor-Fifth Avenue, Inc., a New Jersey Corporation. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 90-143. Dated June 11, 1954. 


New York Fair Trade (Feld-Crawford) Act 


State Laws—Fair Trade—Enforcement—Suit for Injunctive Relief—Substitution of 
Defendants.—In a suit for injunctive relief to prevent the defendants from selling plaintiff's 
products below the fair trade price, the record disclosed that the plaintiff had no claim 
against the defendant. The plaintiff moved to change the name of the defendants to reflect 
the defendant actually sought to be enjoined. The summons and complaint had been served upon 
the defendants by serving a person managing a store with which the defendants had no con- 
nection. The motion of the defendants for an order dismissing the complaint and vacating 
the temporary restraining order was granted, and the plaintiff's motion to amend the 
complaint was denied. Although a summons and complaint may be amended to correct 
the name of a party before the court, this motion was not made to correct a misnomer 
of a named party. It was an attempt to make a corporation not named in the summons 
a defendant and to amend the summons and complaint to substitute entirely different 
defendants. 


See Fair Trade, Vol. 1, J 3354.34. 
For the plaintiff: Rogers, Hoge & Hills, New York, N. Y. 
For the defendants: Frederick Zissu, New York, N. Y. 


Memorandum Windsor-Fifth Avenue, a New York corpo- 
[Injunction Against Fair Trade Violations ration, and Windsor-Fifth Avenue, a New 
Sought] Jersey corporation, from selling plaintiff's 


Bonpy, District Judge [Jn full text]: This 
action was brought to enjoin the defendants 
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products below plaintiff's fair trade price at 
a store in White Plains, New York. 
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[Motion To Amend Summons and Complaint] 


The record discloses that plaintiff has not 
any claim against the defendants and moves 
tor leave to amend the summons and com- 
plaint in this action by changing the name 
of the defendants from Windsor-Fifth Ave- 
nue, a New York corporation, and Windsor- 
Fifth Avenue, a New Jersey corporation to 
“Two Guys from Harrison Inc.”, a New 
York corporation, and to amend the allega- 
tions in the complaint so as to state its 
claim against “Two Guys from Harrison 
enter 


[Defendants Move for Summary Judgment] 


The defendants, Windsor-Fifth Avenue 
corporations, move for an order dismissing 
the complaint, for summary judgment and 
for an order vacating the temporary re- 
straining order against them. 


The marshal’s return states that the sum- 
mons and complaint were served at White 
Plains on the two Windsor-Fifth Avenue 
corporations by delivering two copies there- 
of to Eli “Lee” Levy, Manager. He is the 
manager of a store in White Plains, not 
owned, controlled or operated by either of 
the defendants but by a corporation named 
“Two Guys from Harrison, Inc.”, the stock 
of which is owned by Eugene Trevor. 


Cited 1954 Trade Cases 
Union Carbide and Carbon Corp. v. White River Distributors, Inc. 


69,505 


[Substitution of Defendants Not Permitted] 


Although a summons and complaint may 
be amended to correct the name of a party 
before the court, See Sechrist v. Palshook, 97 
F. Supp. 505; Williams v. Pennsyluvama R. 
Coe Ol Fasupp.6526654..CiU. Sun Ae EL. 
Fisher Lumber Co., 162 F. (2d) 872, 874; 
Moore’s Federal Practice (2nd Ed.) section 
4.44, this motion is not made to- correct a 
misnomer of a party named in the summons 
and complaint. It is an attempt to make a 
corporation not named in the summons a 
defendant and to amend the complaint so 
as to eliminate the named defendants by 
alleging the same cause of action against 
the proposed substituted party. 


It thus is clearly distinguishable from the 
cases relied on by the plaintiff in which the 
party intended was served but erroneously 
named. 


This case is also distinguishable from 
those in which the court indicated that it 
was influenced in allowing a substitution so 
as to avoid the application of the statute 
of limitations to the alleged cause of action. 


[Motion To Dismiss Granted] 


Accordingly the motion to amend the 
summons and complaint is denied, and the 
motions to dismiss the complaint against 
the named defendants and to vacate the 
temporary restraining order are granted. 


[67,781] Union Carbide and Carbon Corp. v. White River Distributors, Inc. 
In the Arkansas Chancery Court, Independence County. No. 1832. Filed June 1, 1954. 


Arkansas Fair Trade Act 


State Laws—Fair Trade—Constitutionality—Deprivation of Due Process—Denial of 
Equal Protection—Conflict With Sherman Act.—A petition for an injunction to restrain the 
defendant from selling an antifreeze manufactured by the plaintiff below the fair trade 
price was denied on the ground that the Arkansas Fair Trade Act is unconstitutional. 
The right of the defendant to sell the antifreeze at a retail price less than the fair trade 
price is a valuable property right. The Fair Trade Act imposed an arbitrary restriction 
on this right, and deprived the defendant of its valuable property without due process of 
law, restricted its power to make private contracts with no substantial relation to the 
public welfare, and denied equal protection in violation of Sections 2, 8, 18, 19, and 29, 
Article Two, Arkansas Constitution. Further, the Fair Trade Act was void from its 
inception, because at the time of its enactment, it was in conflict with the Sherman Anti- 
trust Act, thereby offending the supremacy clause of the Federal Constitution. The later 
passage of the Miller-Tydings and McGuire Acts did not make effective the Arkansas 
Fair Trade Act. 


See Fair Trade, Vol. 1, J 3085. 
For the plaintiff: Eichenbaum, Walther, Scott & Miller, Little Rock, Ark. 


Trade Regulation Reports 67,781 


69,506 


Court Decisions 
Lawson v. Woodmere, Inc. 


Number 296—136 
7-1-54 


For the defendants: Wright, Harrison, Lindsey & Upton, Little Rock, Ark.; W. D. 


Murphy, Jr., Batesville, Ark. 


Decree 


P. S. CunnincHamM, Judge [Jn full text]: 
On this the first day of June, 1954, being 
the first day of the June, 1954 term of the 
Independence County Chancery Court, Hon. 
P. S. Cunningham, Chancellor, comes on for 
final hearing the above styled case in which 
Union Carbide and Carbon Corporation is 
plaintiff, and White River Distributors, In- 
corporated, is defendant, with the plaintiff 
being represented by Eichenbaum, Walther, 
Scott and Miller, Attorneys at Law, Little 
Rock, Arkansas, and the defendants being 
represented by Wright, Harrison, Lindsey 
and Upton, Attorneys at Law, Little Rock, 
Arkansas, and by W. D. Murphy, Jr., At- 
torney at Law, Batesville, Arkansas. 


The above mentioned action is presented 
to the Court upon the complaint of the 
plaintiff, the answer of the defendant, the 
reply of the plaintiff, and upon stipulations 
filed with the Clerk of this Court on May 
7th and 8th, 1954, and after considering 
written briefs filed by counsel by both par- 
ties to this action, the Court finds that the 
defenses set up in paragraph three and in 
paragraph four of the answer of the defend- 
ant should be sustained. 


[Fair Trade Act Void] 


The Court specifically finds that the right 
of the defendant to sell ‘Prestone’ at retail 
prices less than those prescribed in the Fair 
Trade Agreement mentioned in the com- 
plaint is a valuable property right. That 
Arkansas Statutes, Annotated 1947, Sections 
70-201 through 70-208, known as the “Fair 
Trade Act” on which the plaintiff bases its 
action, imposes an arbitrary restriction on 
this defendant’s valuable property right, and 


allows the defendant to be deprived of its 
valuable property right without due process 
of law, restricts its power to make private 
contracts with no substantial relation to the 
public welfare, and denies it equal protec- 
tion of the law, and that said Fair Trade 
Act is invalid as violative of Sections 2, 8, 
18 and 19 and 29 of Article Two of the 
Arkansas Constitution. 


[In Conflict With Sherman Act] 


In addition to the above mentioned find- 
ings, the Court further finds that at the 
time the Arkansas Fair Trade Act was en- 
acted in 1937, that said act was inconsistent 
with the provisions of the Sherman Act, as 
passed by the United States Congress, and 
as it then existed (Sherman Act, 26 Stat. 
209, 15 U. S. Code Section 1 et seq.). That 
the Arkansas Fair Trade Act offended the 
supremacy clause (Article Six, Clause Two, 
United States Constitution) and the Com- 
merce Clause (Article One, Section Eight, 
United States Constitution) of the United 
States Constitution, and that said Arkansas 
Fair Trade Act was void from its inception. 
That the later passage of the Miller-Tyd- 
ings Act (50 Stat. 673) or the McGuire Act 
(66 Stat. 632) did not make effective the 
Arkansas Fair Trade Act. That the petition 
for injunction should be denied. 


Wherefore, the Court finds for the de- 
fendant in this action on the basis of the 
findings above set forth, and the complaint 
of the plaintiff is dismissed for want of 
equity upon said grounds, and the defendant 
is entitled to its costs herein expended. The 
plaintiff objects to the findings and rulings 
of this court, and said objections are noted 
of record. 


[67,782] Charles L. Lawson and Herbert M. Lawson, d.b.a, Lawson Vault Co. v. 
Woodmere, Inc., Ridgelawn Cemetery Association, Huntington Vault Co., Harry S. 


Shivel, and Robert M. Bagby. 


In the United States District Court for the Southern District of West Virginia. 


Civil Action No. 648. Dated April 5, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Injunctive Relief—Necessary Averments— 
Interstate Commerce.—Two cemetery corporations and a burial vault corporation were 


owned by the same persons. 


The vault corporation purchased outside the state burial 


vaults and materials for building concrete burial boxes and stored them within the state 
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until sold for use. The two cemeteries notified all vault companies and undertakers that 
all vaults would be installed by the cemeteries themselves, that all vaults would have to 
be delivered at least four hours before the funeral ceremony, and that the vault companies 
would be charged an installation fee of $25.00. Later the cemeteries contracted with - 
their own vault corporation, by which the corporation took over the installation of all 
vaults in the two cemeteries. The vault corporation was given the right to charge up to 
$25.00 for each installation. However, the vault corporation was not given an exclusive 
right to sell vaults, and in fact its sale of vaults decreased. A motion to dismiss a com- 
plaint alleging that this arrangement violated Sections 1 and 2 of the Sherman Act was 
granted because the transactions complained of affected intrastate commerce rather than 
interstate commerce, and were therefore beyond the purview of Federal authority over 
interstate commerce. The owning and managing of a cemetery is intrastate business. 
The transactions complained of did not create a direct and substantial burden on inter- 
state commerce. The vaults and materials, imported from outside the state, ceased to 
be a part of interstate commerce when manufactured and sold in the state. The effect 
of these arrangements on interstate commerce, if any, was clearly incidental, indirect, 


and remote. 


See Private Enforcement and Procedure, Vol. 2, | 9009.600. 
For the plaintiffs: Thomas W. Harvey, and Henry R. Hundley, Huntington, West 


Virginia. 


For the defendants: Campbell, McNeer & Woods, Huntington, West Virginia. 


Opinion of the Court 
(Motion for Summary Judgment] 


WiLxkin, Judge (By designation) [Jn full 
text]: This case came on for hearing on 
the motion of the plaintiffs for summary 
judgment, filed January 2, 1953. The mo- 
tion was based upon the complaint, the 
answer, and the deposition of the defendant, 
Harry S. Shivel. The motion stated that 
there was no genuine issue as to any ma- 
terial facts, and that plaintiffs were entitled 
to a judgment and decree against the de- 
fendants as a matter of law. Briefs were 
filed, and there were also arguments by 
counsel. At the time of hearing, the defend- 
ants moved that the complaint and action 
be dismissed on the ground that there was 
no interstate commerce involved within the 
meaning of the Sherman Antitrust Act, as 
shown by the pleadings, the evidence, and 
such facts as had been stated by plaintiffs’ 
attorney. 


After due consideration of the arguments, 
and the authorities cited, the Court is con- 
strained to hold that the motion of the 
plaintiffs should be overruled, and the mo- 
tion of the defendants sustained, on author- 
ity of: Ewing-von Allmen Dairy Co., Inc., 
et al. v. C and C Ice Cream Co., Inc. 
[1940-1943 Trape Cases 56,005], 109 F. 
(2d) 898; Brosious v. Pepsi-Cola Co., et al. 
[1946-1947 Tra&ve Cases 57,459], 155 F. 
(2d) 99; Industrial Association of San Fran- 
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cisco, etc. v. United States of America, 268 
U. S. 64, 69 L. Ed. 849; Lipson v. Socony 
Vacuum Corporation, 87 F. (2d) 265; Jewel 
Tea Co. v. Williams, 118 F. (2d) 202. 


[Materials Purchased Outside State] 


The plaintiffs are partners, engaged in the 
business of manufacturing and selling con- 
crete burial boxes and vaults, and also sell- 
ing metal vaults. Their place of business 
is Huntington, West Virginia. The metal 
vaults which they sell, and some of the 
materials which they use in manufacturing 
concrete boxes and vaults, are purchased 
beyond the borders of the state. The boxes 
and vaults, including the metal vaults pur- 
chased outside the state, are stored in the 
plaintiffs’ warehouse in Huntington until 
sold. On some occasions a special metal 
vault is ordered for a customer and when 
received is delivered directly for the cus- 
tomer’s use. 

The defendant, 


Woodmere, Inc., is a 


West Virginia corporation, and owns and 


operates a cemetery in the City of Hunting- 
ton. Ridgelawn Cemetery Association is a 
West Virginia corporation, the stock of 
which is owned by Woodmere, Inc. Ridge- 
lawn owns and operates a cemetery in 
Cabell County, West Virginia. The two 
cemetery associations have the same officers, 
Harry S. Shivel and Robert M. Bagby. The 
defendant, Huntington Vault Company, is 
a West Virginia corporation organized by 
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the officers of the cemetery corporations 
to engage in the vault business, because 
vault companies would not sell direct to 
cemeteries. The stock of this corporation 
is owned by the defendants, Harry S. 
Shivel and Robert M. Bagby, in equal 
amounts. The Huntington Vault Company 
purchases its vaults outside the state and 
stores them on the property of Woodmere 
and Ridgelawn cemeteries until they are 
used. 

The three corporations, having the same 
officers, have also their headquarters in the 
same building. The Vault Company has 
been considered an integral part of the busi- 
ness conducted by the other two defendant 
corporations. 

In October of 1950, Woodmere and Ridge- 
lawn notified all vault companies and under- 
takers that all vaults to be used in such 
cemeteries would be installed by the ceme- 
tery companies themselves; that all vaults 
would have to be delivered at least four 
hours before the funeral ceremony; and that 
the vault companies would be charged an 
installation fee of $25.00, to be paid before 
the vault would be installed. 


[Installation Contracts] 


Subsequently, in November, 1952, the 
cemetery corporations entered into a con- 
tract with Huntington Vault Company, by 
which the Vault Company took over the 
installation of all vaults in the two ceme- 
teries, in accordance with the rules and 
regulations of the cemeteries, and the Vault 
Company was given the right to charge a 
fee for such installation, provided the fee 
did not exceed $25.00. 


It is this arrangement and practice that 
the plaintiffs say is a violation of Sections 
land 2 of Title 15 of the United States 
Code, commonly known as the Sherman 
Antitrust Act. 


The burial boxes in use at the cemeteries 
are made of reinforced concrete. Their 
purpose is merely to keep the earth of the 
grave from sinking. They are made in 
sections and can be handled by two men. 
The vaults, both concrete and metal, are 
made for the purpose of keeping water from 
the grave. They are made in two pieces, 
a base, which is installed before the funeral, 
and a top or cover, which is installed after 
the casket is put in place. The cemeteries 
allow only the boxes, which they supply, 
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to be used in the cemeteries, which is for 
the purpose of insuring a box of proper 
construction. The Huntington Vault Com- 
pany was given the contract for installation 
of all boxes and vaults for the purpose of 
proper installation and proper protection of 
cemetery property. It was expressly pro- 
vided in the agreements, however, that 
Huntington Vault Company was not given 
any exclusive right to sell vaults. The 
principal supplier of vaults, used in the 
cemeteries, has been the Tri-State Vault 
Company, which is wholly independent and 
in no way owned or controlled by any of 
the defendants. At no time has the Hunt- 
ington Vault Company had a major part of 
the vault business, and its sale of vaults has 
decreased. The plaintiffs have also sold 
vaults for installation in the cemeteries, but 
in a minor part. 


[Business Is Intrastate and Beyond 
Federal Authority| 


It seems to this Court that all the ar- 
rangements made by the cemeteries are 
within their rights and powers, and beyond 
the power of Congress to regulate or con- 
trol. Certainly it would seem to be within 
the power of cemeteries to specify the kind 
of boxes and vaults that could be used, and 
they would seem to have the right to 
require that all installations be made by 
them, their servants or agents. It seems 
clear that what they could do themselves, 
they could contract that some one else 
could do, even if such regulations, contracts, 
or requirements should have some indirect 
and remote effect upon interstate commerce. 
The owning and managing of a cemetery 
is certainly intrastate business. As stated 
in the cases cited above, the transactions 
complained of can not be regarded as creat- 
ing a direct and substantial burden on 
interstate commerce. The ingredients, which 
come from without the state, cease to be 
a part of interstate commerce when manu- 
factured and sold in West Virginia. The 
sales made by the plaintiffs, except in rare 
instances, are local in nature, because made 
after interstate transportation has ceased. 
They are, therefore, also beyond the pur- 
view of Federal authority over interstate 
commerce. The arrangements complained 
of went no further than to require a pay- 
ment of installation fee for the work which 
was assumed by the cemeteries or their 
agent. Such arrangements did not prohibit 
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Nassau & Suffolk County Retail Hardware Assn., Inc. v. Korvette-Hempstead, Inc. 


sales by the plaintiffs, and the effect of 
such arrangements on interstate trade, if 
any, was clearly incidental, indirect, and 
remote. 


Motion of plaintiffs overruled. Motion 
of defendants sustained. 


[1 67,783] Nassau & Suffolk County Retail Hardware Assn., Inc. v. Korvette- 
Hempstead, Inc. 


In the New York Supreme Court, Nassau County, 131 N. Y. L. J. No. 11], p. WA 
June 10, 1954. 


New York Fair Trade (Feld-Crawford) Act 


State Laws—Fair Trade—Enforcement—Defenses—Price Violation by Enforcing 
Party—Boycott.—A motion for a temporary injunction to restrain violations of the Fair 
Trade Act was denied. The defenses that the members of the plaintiff association them- 
selves violate the Fair Trade Act, that they connive at price reductions by selling to 
“club plans” for discount selling, and that they forced a manufacturer to boycott the 


defendant as to merchandise not subject to fair trade required a trial of the issues. 


See Fair Trade, Vol. 1, § 3452.34. 


For the plaintiff: Lewis G. Bernstein, New York, N. Y. 
For the defendant: Edwin H. Friedman, New York, N. Y. 


[Injunction Denied] 


Huntincton, Justice [In full text]: On 
this motion, the plaintiff membership cor- 
poration, consisting of a group of retail 
hardware merchants, operating in Nassau 
and Suffolk Counties, seek an injunction, 
pendente lite, against the defendant Korvette- 
Hempstead, Inc., restraining it from violat- 
ing section 369(a) of the General Business 
Law, popularly known as the “Fair Trade 
Law.” In disposing of this motion, I do not 
deem an extensive discussion of the merits 
of the controversy necessary. It is an extra- 
ordinary remedy, granted sparingly, espe- 
cially where it gives the plaintiff everything 
which he might get after proving his case 
at a trial, all without a trial, or submitting 
his witnesses to cross-examination. This is 
more especially so where an early trial on 
the merits may be had (Maloney v. Katzen- 
stein, 135 App. Div., 224). On oral argu- 
ment, the court suggested to the plaintiff's 
attorney that a denial of the motion, coupled 
with a direction for a prompt and compre- 
hensive trial of the issues, would be in 
accord with justice, but he did not seem too 
concerned about having a prompt trial. 
With commendable frankness, the defend- 
ant on this motion does not take issue with 
the assertion that it is selling the merchan- 
dise involved such as Skilsaws, Waring 
Mixers, &c., at discount prices, and does 
not seriously contend that so-called “Bair 


Trade” prices have not been established for 
those items. Its principal contentions, and 
ones which I deem require a trial are that 
the members of the plaintiff association are 
themselves flagrant violators of the same 
law and are, therefore, in no position to 
come into a court of equity, asking for an 
injunction against the defendant; and fur- 
ther, that the manufacturers of this same 
merchandise themselves connive at price 
reductions which violate the law by selling 
to “Club Plans” whose “raison d’étre’ is 
discount selling; and that this tongue in 
cheek attitude and practice on the part of 
the producers makes it inequitable to en- 
force the law against any particular retailer. 
A rather serious charge, which may be a 
violation of the Penal Law and is appar- 
ently not without substance, is to the effect 
that an illegal boycott of a paint manufac- 
turer was organized and put into effect by 
plaintiff’s members to force the manufacturer 
to discontinue selling to the defendant, 
merchandise in no wise subject to “Fair 
Trade.” It is apparent that these issues 
require a trial and accordingly, the motion 
is denied. If the plaintiff so desires it, the 
order may provide for trial of the action 
on June 16, 1954, before me in Special Term, 
Part II, Nassau County. Otherwise, the 
case can be noticed for trial in the usual 
manner. Settle order. 


———————— 
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[67,784] Gross v. Korvette-Hempstead, Inc. 


In the New York Supreme Court, Nassau County, 131 N. Y. L. J. No. 111, p. 12, 
June 10, 1954, 


New York Fair Trade (Feld-Crawford) Act 


State Laws—Fair Trade—Enforcement—Defenses—Price Violation by Enforcing 
Party.—A motion for a temporary injunction to restrain violations of the Fair Trade Act 
was denied. The defenses that a plaintiff at one of his stores observed fair trade prices 
and at the same time gave discounts at another of his stores, and that some items alleged 
by the plaintiffs to be fair traded were not so held by the manufacturers required a trial 


of the issues. 
See Fair Trade, Vol. 1, J 3452.34. 


For the plaintiff: Lewis G. Bernstein, New York, N. Y. 
For the defendant: Edwin H. Friedman, New York, N. Y. 


Huntineron, Justice [In full text]: This 
motion for a temporary injunction stands 
on a similar footing to the motion Nassau- 
Suffolk County Retail Hardware Association, 
Inc. v. Korvette-Hempstead, Inc. [1954 Trapr 
Cases { 67,783], decided herewith, and it is 
similarly disposed of. All of the plaintiffs 
have been shopped by the defendant and 
appear to be tarred with the same brush 
that they apply to the defendant. At least 
no such clear-cut right to an injunction has 
been demonstrated as to entitle them to 
one, without a trial. It should be observed 
that in this case, there is no element of an 
alleged illegal boycott, or the threat of same, 
against a manufacturer by the plaintiffs, in 
order to effectuate their aims. However, 
evidence that one plaintiff, in one of its 


stores conducts its business with a view to 
the present litigation, and at the same time, 
gives discounts in another of its stores, does 
not commend such plaintiff to equitable 
relief. In addition, there appear to be some 
items which the plaintiffs allege to be “Fair 
Traded,” while the manufacturers of such 
items present a different view. On the 
whole, it would better accord with equitable 
principles to defer relief on these papers 
until the facts are fully developed by a trial 
of the action. Motion denied. If plaintiffs 
desire, the order may contain a provision 
for an early trial, similar to a like provision 
in the companion case of Nassau-Suffolk 
Retail Hardware Association v. Korvette- 
Hempstead, Inc. Settle order. 


[67,785] Lazarus Krinsley, Plaintiff v. United Artists Corp., Defendant, and C. J. 
Papas, Milwaukee Towne Corp., John S. Papas, Spiro J. Papas, Andrew M. Spheeris, 


Andrew J. Spheeris, and George J. Spheeris, 


Defendants and Cross-Claimants. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil No. 50 C 1024. Dated March 17, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defense—Motion 
Pictures—Franchise Agreements—Block Booking.—Three agreements between a motion 
picture distributor and exhibitors were delivered into escrow, with instructions that the 
escrowee void the agreements and return them to their signatories if the agreements 
should be declared unlawful by a court of competent jurisdiction. However, if no such 
invalidating decree were entered within two years, the agreements were to be returned 
unmutilated. The exhibitors later contended that the agreements were unlawful because 
of the Paramount decree, which contention was disputed by the distributor. The escrowee 
brought an action of interpleader to resolve the conflict, and the exhibitors cross-claimed 
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against the distributor, charging a conspiracy to monopolize the exhibition of motion 
pictures. 


The agreements provided that (1) the distributor would acquire a minority interest 
in the exhibitors’ theater and that financial aid would be given to the exhibitors, (2) 
one of the cross-claimants (exhibitors) would manage the theater for 15 years, and that 
“A feature motion pictures” of the distributor would be shown for a minimum of 42 weeks 
in any 12-month period, and (3) that the distributor would supply the exhibitors with a 
certain number of pictures each year. The agreements were not transactions which are 
unlawful per se. They did not constitute a “franchise” within the meaning of the Paramount 
decree because the exhibitors were not required to accept all pictures offered by the distrib- 
utor. Further, a franchise is not illegal per sé, and in the absence of an illegal conspiracy, 
the agreements could not be condemned because they extended beyond a single motion 
picture season. Nor did the agreements constitute block-booking, because films could 
be accepted or rejected by the exhibitors. 


The three agreements, standing alone, represented nothing more than an exchange 
of stock for a sum of money and a promise to supply a fixed amount of a product. If 
the promise to supply the product was once broken, the agreements themselves provided 
a means for return of the stock. Further, the record failed to reveal any credible, direct 
evidence that the distributor participated in any unlawful conspiracy. Accordingly, the 
escrowee was ordered to deliver the agreements, unmutilated and unaltered, to the 
distributors, and the cross-claim was dismissed. 


See Combinations and Conspiracies, Vol. 1, § 2005.531, 2005.867. 


Private Enforcement and Procedure—Admissibility in Evidence under Clayton Act 
of Prior Decree.—In an action of interpleader brought by an escrowee to determine 
whether agreements between a motion picture distributor and exhibitors were lawful 
or unlawful, the Master to whom the matter was referred indicated in his Conclusions 
of Law that the Paramount decree was used to support his findings that the distributor 
had conspired to violate the antitrust laws. This was error, because the suit was not 
brought under the Clayton Act, and consequently the Paramount decree was inadmissible. 
Further, even if it were admissible, it would be of slight relevancy in this case. 


See Private Enforcement and Procedure, Vol. 2, { 9012.410. 
For the plaintiff: Schultz, Krinsley, Voorheis & Hedberg, Chicago, III. 


For the defendants: Harold D. Shapiro, Sonnenschein, Berkson, Lautmann, Levinson 
& Moses (David Levinson, of counsel), Chicago, Ill., and Phillips, Nizer, Benjamin & 
Krim (Walter S. Beck, of counsel), New York, N. Y., for United Artists Corp.; Thomas 
C. McConnell, Chicago, Ill, for C. J. Papas, Milwaukee Towne Corp., John S. Papas, 
Spiro J. Papas, Andrew M. Spheeris, Andrew J. Spheeris, and George J. Spheeris. 


For a prior opinion of the U. S. District Court, Northern District of Illinois, see 
1950-1951 Trade Cases {] 62,748. 


Memorandum, Findings of Fact, lating to the ownership, management, and 

Conclusions of Law, and Decree operation of the Towne Theatre in Milwau- 

kee, Wisconsin were to be retained in 

escrow by Krinsley, subject to the following 
CAMPBELL, District Judge. [Jn full text]: condition: 

This dispute began as an action in inter- 


[Terms of Escrow Agreement] 


“In the event a final decree is entered 


pleader brought by Lazarus Krinsley, who, in any court of competent jurisdiction 
as escrowee, was beset by conflicting direc- against the United Artists Corporation 
tions given by two parties to an escrow declaring that the three agreements .. . 
agreement. The agreement was executed are unlawful, the escrowee shall tear off 
by C. J. Papas, United Artists Corporation, the signatures on the aforesaid agree- 
and Krinsley on September Lye 1946, and ments, mark each said agreement ‘Void’ 
provided that three other agreements re- and shall mail one set of said agreements 
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to United ... and shall mail the other 
set of said agreements to Papas. 

If, however, no such decree is entered 
within two years from June 11, 1946, 
then the escrowee shall mail one set 
of said agreements to United ... and 
said agreements shall thereupon become 
effective as of their respective dates, 
to-wit, June 11, 1946.” 


In 1948, Papas and other parties to the 
agreements in escrow informed Krinsley 
that the three agreements were unlawful, 
and directed him to tear off the signatures 
on each of the agreements. United Artists 
disagreed, and directed Krinsley not to 
tear off the signatures, but to deliver the 
agreements. Krinsley then brought this 
action in interpleader, and asked the court 
to construe the escrow agreement. 


[Monopoly Conspiracy Charged] 


This disputed construction of the escrow 
agreement was observed by broader issues 
when Milwaukee Towne Corporation and 
each individual defendant filed a cross-claim 
against United Artists. The cross-claim al- 
leged that United Artists has conspired 
to monopolize the exhibition of motion pic- 
tures in the City of Milwaukee, and that 
benefits obtained by United Artists through 
the agreements in escrow, particularly cer- 
tain stock in Milwaukee Towne Corporation, 
represent “the fruits of monopolistic prac- 
tices or restraints of trade.” The cross- 
claim further alleged that the issuance of 
Milwaukee Towne stock to United Artists 
was accomplished solely by business duress 
and coercion due to the unlawful conspiracy. 
The cross-claimants therefore asked for 
rescission of the agreements and the return 
and cancellation of all Milwaukee Towne 
stock issued to United Artists. Substan- 
tially all of the allegations contained in 
the cross-claim were denied by United 
Artists. 


Milwaukee Towne Corporation was named 
a defendant by Krinsley, and joined in the 
cross-claim which was filed by the individual 
defendants. However, the cross-claim does 
not state a corporate cause of action, and 
the individual cross-claimants do not pur- 
port to sue derivatively in the name of the 
corporation. This is primarily a dispute 
between shareholders of Milwaukee Towne 
Corporation, which will neither lose nor 
gain by an adjudication of the dispute. In 
short, the corporation is not a real party 
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in interest, and therefore should not bear 
any of the expenses of this litigation. 


[Conclusions of Master] 


The issues raised by the cross-claim and 
United Artists’ answer were referred to 
a Master for hearing. A protracted hearing 
was held, and the Master submitted a 
lengthy report, wherein he resolved all issues 
in favor of the cross-claimants. The Master 
concluded that United Artists has partic- 
ipated in an unlawful conspiracy to monop- 
olize the exhibition of motion pictures in 
Milwaukee, and that stock issued to United 
Artists pursuant to the agreements in escrow 
was procured as a result of the conspiracy. 
The Master further concluded that the stock 
was issued under duress and coercion. On 
the basis of his conclusions, the Master 
recommended that the agreements in escrow 
be declared unlawful, and that United Art- 
ists be required to return its Milwaukee 
Towne stock for cancellation. United Art- 
ists now objects to practically all findings 
of fact and conclusions of law made by the 
Master, and urges me to reject most, if not 
all of the Master’s report. 

For the sake of clarity, the contents of 
the report will be considered after a dis- 
cussion of two vital issues which in my 
opinion were not clearly resolved in the 
report. These issues relate to the construc- 
tion of the disputed clause in the escrow 
agreement, and the legality of the three 
agreements in escrow standing alone. The 
Master concluded that the agreements are 
unlawful, but the conclusion is predicated 
entirely upon the existence of the conspir- 
acy alleged in the cross-claim. 


The Escrow Agreement 


The cross-claimants have at times argued 
that a proper construction of the escrow 
agreement will in itself necessitate cancel- 
lation of the three agreements in escrow. 
The argument has never been abandoned; 
it has instead been confused with argu- 
ments relating to the validity of the three 
agreements standing alone. It need only 
be noted that the escrow agreement itself 
provides for cancellation of the three basic 
agreements on the happening of one event. 
That event is the entry of a-final decree in 
any court of competent jurisdiction against 
United Artists Corporation declaring that 
the three agreements in escrow are un- 
lawful. If, as the Master found, the parties 
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intended that “final decree’ should refer 
to the decree in United States v. Paramount 
Pictures [1946-1947 Trape Cases { 57,526; 
1948-1949 Trane CAsEs § 62,244, 62,473] (70 
EE OUpD Oooo Se lol eandecol He iSupp: 
881), the agreements were certainly not 
declared unlawful. The three agreements 
in escrow pertain to the relationship be- 
tween United Artists and an independent 
exhibitor of motion pictures, and that rela- 
tionship was not considered by any court 
in the Paramount case. Even if the escrow 
agreement were construed more liberally, 
in a manner most favorable to the cross- 
claimants, the result would not be different. 
That is, if the escrow agreement were con- 
strued to mean that the escrowee should 
cancel the three agreements if they were 
declared invalid by a decree entered by any 
court, cross-claimants would not be entitled 
to an order of cancellation, for the three 
agreements were never declared unlawful 
by any court. 


Counsel have cited but one decision which 
referred to any of the three agreements— 
Milwaukee Towne Corporation v. Loew's, 
Inc, [1950-1951 Trape Cases { 63,566], de- 
cided by Chief Judge Barnes of this court 
and affirmed in part by the Court of Appeals 
at 190 F. 2d 561 [1950-1951 TrapE CASES 
{ 62,891]. That was a suit for damages 
under the Clayton Act, brought by the 
cross-claimants in this suit against certain 
distributors and exhibitors of motion pic- 
tures in the Milwaukee area. United Art- 
ists was not a party to that suit, so that 
a declaration that any of the three agree- 
ments was illegal could hardly be cause 
for cancellation under the escrow agree- 
ment. In any event, the findings of fact 
submitted to Judge Barnes by cross-claimants 
after trial provide little comfort to cross- 
claimants in this suit. The following find- 
ing, adopted by Judge Barnes and affirmed 
by the Court of Appeals, refers to one of 
the agreements in escrow: 


“64, Plaintiff [Milwaukee Towne Cor- 
poration] entered into a contract with 
United Artists Corporation for the licens- 
ing of first-run pictures in plaintiff's 
theatre with the intent and for the pur- 
pose of competing with defendants’ 
monopoly of first-run exhibition in the 
City of Milwaukee, and such contract 
has been sanctioned as legal conduct by 
a statutory court in its opinion rendered 
July 25, 1949, which was subsequent to 
the decision of the Supreme Court of the 
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United States in the case of United States 
v. Paramount Pictures, Inc., et al.” 


It is therefore clear beyond doubt that 
the escrowee was bound by the terms of the » 
escrow agreement to deliver the three basic 
agreements to United Artists on June 11, 
1948; and if the pleadings in this cause 
presented nothing more than this legal 
issue, an order requiring delivery of the 
agreements would have been entered with- 
out delay. However, the cross-claim af- 
firmatively alleged that the three agreements 
were invalid under the antitrust laws, and, 
if that be true, this court could not enter 
any order of enforcement, notwithstanding 
the intent of the parties as expressed in 
their escrow agreement. 


The Three Agreements in Escrow 


Each of the three agreements was exe- 
cuted on June 11, 1946. The first agreement 
was entered into by United Artists Corpora- 
tion and the principal stockholders of the 
Miller Theatre Corporation—John S. Papas, 
C.J. Papas, Spiro J. Papas, Andrew M. 
Spheeris, Andrew J. Spheeris, and George 
J. Spheeris. The Miller Theatre Corpora- 
tion, a Wisconsin corporation, was the lessee 
of certain premises in Milwaukee known 
as the Miller Theatre. The agreement re- 
cites that the principal stockholders owned 
or controlled all of the authorized and out- 
standing shares of capital stock of the Miller 
Theatre Corporation, and that United 
Artists desired to become a stockholder 
of said corporation. Accordingly, the prin- 
cipal stockholders agreed to change the 
name of the corporation from Miller Theatre 
Corporation to Towne Theatre Corporation, 
and to change the name of the theatre from 
Miller to Towne. The principal stockhold- 
ers further agreed to increase the number 
of shares of the corporation from 500 
shares of no par value to 600 shares of 
no par value, and to classify said 600 shares 
into 400 Class A shares and 200 Class B 
shares. The Class A and Class B shares 
were to have equal rights and privileges in 
all respects, except that the Class A shares 
would have the right to elect four directors, 
the President, one Vice-President, the 
Treasurer, and Assistant Secretary of the 
corporation, while the Class B shares would 
have the right to elect two directors, one 
Vice-President, the Secretary, and the 
Assistant Treasurer of the corporation. 
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The first agreement then recites that 
the principal stockholders have already paid 
$20,000.00 for the original issue of 500 
shares of stock of the Miller Theatre Cor- 
poration; that the principal stockholders 
subscribe for 400 shares of Class A stock 
of Towne Theatre Corporation and agree 
to pay therefor $50.00 per share, or a total 
of $20,000.00; and that the amount paid 
for the original 500 shares shall be applied 
in full payment of their subscription for 
said 400 shares of Class A stock. 


The agreement then recites that United 
Artists subscribes for 200 shares of Class 
B stock, and agrees to pay $50.00 per share 
or a total of $10,000.00 for said 200 shares. 
Further, the agreement recites that United 
Artists has paid the sum of $19,500.00 to 
the principal stockholders, which sum is 
one-third of a loan previously made to the 
corporation by the Principal stockholders. 
The agreement provides that the corpora- 
tion shall issue notes bearing interest at 
4% per year to the principal stockholders 
and United Artists to evidence the respec- 
tive loans. 


The first agreement also recites that 
United Artists and the principal stockhold- 
ers shall loan funds to the corporation to 
finance the proposed remodeling of the 
Miller, now Towne Theatre, in the event 
the corporation does not have adequate 
funds available for that purpose. The agree- 
ment provides that if such loans are made, 
two-thirds of the amount loaned shall be 
paid by the principal stockholders, and the 
remaining one-third by United Artists. 


The first agreement then contains a refer- 
ence to the second agreement—between C. 
J. Papas and the corporation—and to the 
third agreement—between the corporation 
and United Artists. In this respect, it is 
well to note that the first agreement pro- 
vides that any stock issued to United Art- 
ists pursuant thereto shall upon demand 
be returned to the principal stockholders 
if United Artists shall default under the 
provisions of its agreement (referred to in 
this memorandum as the “third agree- 
ment”) with the Theatre Corporation. 


The first agreement also provides that 
the principal stockholders and United Art- 
ists shall not engage in the motion picture 
theatre business either directly or indirectly 
in the downtown area of Milwaukee, and 
shall not enter into “first-run exhibition 
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business” in Milwaukee County, without 
the written approval of the other party. 


The second agreement in escrow, between 
the Theatre Corporation and C. J. Papas, 
provides that the corporation shall employ 
Papas as manager of the Towne Theatre 
for a period of fifteen years. The only 
provision of the second agreement which 
is material to the issue of validity is found 
in Paragraph 2, which provides that Papas 
shall, ‘as far as he is able so to do,” obtain 
A feature motion pictures from United 
Artists for first-run exhibition in the Towne 
Theatre, and use said pictures for a mini- 
mum of 42 weeks in any 12-month period. 
If such pictures are not available, the agree- 
ment permits Papas to obtain a supply of 
motion pictures from any distributor other 
than United Artists. 


The third agreement, between Miller 
Theatre Corporation and United Artists, 
binds United Artists to supply the Theatre 
Corporation with a certain number of mo- 
tion pictures each year. The following two 
paragraphs of the agreement outline the 
basic obligations of the parties: 


“1. United Artists shall offer to the 
Theatre Corporation for exclusive first- 
run exhibition in its said theatre all of 
the A feature motion pictures which it 
produces, and which it controls without 
producer approval, and shall use its best 
efforts to offer for exclusive first-run 
exhibition in its said theatre all of the A 
feature motion pictures which it controls 
where producer approval is required, and 
the Theatre Corporation shall, subject 
to the provisions hereinafter set forth, 
exhibit such motion pictures as its first- 
run feature pictures; provided, however, 
that the Theatre Corporation shall not 
be required to exhibit such motion pic- 
tures for more than forty-two (42) weeks’ 
playing time in said theatre in any 12- 
month period. .... 


“2. In the event United Artists shall 
be unable to furnish to the Theatre Cor- 
poration for first-run exhibition in the 
said theatre exclusively in the downtown 
area of Milwaukee, Wisconsin, A feature 
motion pictures sufficient to consume 
thirty (30) weeks of playing time in said 
theatre in any said 12-month period, then 
the Theatre Corporation shall have the 
right ... to terminate this agreement... .” 


This description of the three agreements 
in escrow should be sufficient to indicate 
that they do not represent the types of 
transactions which are unlawful per se. It 
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has been argued, for example, that the third 
agreement prescribes a franchise, which 
was outlawed by the District Court in the 
Paramount Case. The Supreme Court has 
defined a franchise as a “contract with an 
exhibitor which extends over a period of 
more than a motion picture season and 
covers the exhibition of features released 
by the distributor during the period of the 
ACCecInentyes 1O04 | Ue Ssuat  LoDag lt abaat 
definition is applied, there is some doubt 
that the third agreement is a true fran- 
chise, for the theatre corporation need not 
accept all motion pictures offered by United 
Artists. In any event, a franchise is not 
illegal per se, and in the absence of an un- 
lawful conspiracy, the third agreement may 
not be condemned merely because it extends 
beyond a single motion picture season. Fi- 
nally, it should be noted that the ban on 
franchises imposed by the District Court 
in the Paramount case was reversed by the 
Supreme Court, 334 U. S. at 156, even 
though the distributors who then engaged 
in the practice were found to be partic- 
ipants in an unlawful conspiracy. 


[Block-Booking | 


It is also argued that the third agreement 
represents a block-booking arrangement, de- 
fined by the Supreme Court in the Para- 
mount case as the practice of licensing one 
feature on condition that the exhibitor will 
license another feature released by the dis- 
tributor during a given period. Block-booking, 
like most other “tying” practices, is illegal 
per se; however, as the Supreme Court cau- 
tioned in the Paramount case, 334 U. S. at 
159: 


“We do not suggest that films may 
not be sold in blocks or groups, when 
there is no requirement, express or im- 
plied, for the purchase of more than one 
film. All we hold to be illegal is a re- 
fusal to license one or more copyrights 
unless another copyright is accepted.” 


Even a cursory reading of the third agree- 
ment reveals that the theatre corporation 
was free to reject any film it did not desire 
to purchase. The sole requirement imposed 
was related to “playing time” in the Towne 
Theatre, and the corporation could accept 
or reject any film during any motion pic- 
ture season, so long as the required playing 
time was used to exhibit United Artists 
films. One copyright was not linked to 
another, as would be the case if block- 
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booking were employed. In short, the third 
agreement does not prescribe block-booking 
or any other prohibited practice. 


The three agreements, standing alone, are 
inconsistent with conduct usually ascribed 
to a monopolist. First, control of the 
theatre corporation remained with the prin- 
cipal stockholders, the victims of the al- 
leged conspiracy to monopolize. C. J. 
Papas, one of the principal stockholders, 
was named manager of the theatre, and 
given broad executive power for a period 
of fifteen years. The principal stockholders 
were given the right to elect four of the 
six directors of the corporation; they were 
also given the right to elect the President. 
And there is little doubt that they exercised 
control freely, often against the expressed 
wishes of United Artists. This very litiga- 
tion illustrates the manner in which the 
principal stockholders dominate the cor- 
poration, for Milwaukee Towne now asks 
in its corporate name that all of its stock 
be owned by the principal stockholders. 
Second, United Artists agreed that it would 
not engage in the motion picture business 
either directly or indirectly in the down- 
town area of Milwaukee without the ap- 
proval of the principal stockholders. This 
covenant is completely inconsistent with 
the alleged conspiracy to monopolize. 

In my opinion the three agreements, 
standing alone, represent nothing more than 
an exchange of Milwaukee Towne stock for 
a sum of money and a promise to supply 
a fixed amount of product. If, as the 
Master found, the promise to supply the 
product was once broken, the agreements 
themselves provided a means for return of 
the stock. In this respect as in all others, 
these three agreements purport to be the 
deliberate undertakings of mature and ex- 
perienced businessmen dealing with each 
other at arm’s length. 


The Master's Findings 


The Master found that these seemingly 
innocent undertakings were in fact the prod- 
ucts of a conspiracy to monopolize the 
exhibition of motion pictures in Milwaukee. 
That finding, like all others, must be ac- 
cepted unless clearly erroneous. 

In this respect, it is well to note that 
the record in this cause is long and complex, 
and that the Master obviously sifted a 
great deal of cumulative, sometimes con- 
tradictory evidence before he drafted his 
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findings. Further, the record is comprised 
primarily of oral, rather than documentary 
evidence, and since the Master observed the 
witnesses, he is the best, if not the only 
judge of their credibility. These consider- 
ations, together with the clear policy of 
Federal Rule 59, compelled me to review 
the entire record carefully, in an attempt 
to marshal the most support for each of 
the Master’s findings. 


The beginning of the alleged conspiracy 
is described in Paragraph 70 of the Master’s 
Report. The Master there found that in 
July 1930, certain distributors of motion 
pictures, including United Artists, acting 
through an association known as the Mil- 
waukee Film Board of Trade, entered into 
an agreement which designated the first-run 
theatres in Milwaukee. This agreement 
was intended to fix “runs,” “clearances,” 
and admission prices for all theatres in 
Milwaukee, and provided for the establish- 
ment of a Zoning Committee, composed 
of representatives from various interests in 
the motion picture industry. In Paragraph 
76, the Master found that on July 28, 1933, 
a uniform zoning and clearance schedule 
was drafted and adopted “by certain distrib- 
utors” under which all Milwaukee theatres 
were classified in zones and a rigid system 
of clearances was established. Under this 
schedule, the Miller Theatre was classified 
as a “second-run” or subsequent run thea- 
tre; in other words, the schedule prescribed 
that films could not be displayed at the 
Miller Theatre unless they were first dis- 
played at a first-run theatre. The Master 
found, in Paragraphs 77 through 81, that 
United Artists and all other distributors 
used the 1933 schedule in regulate the exhi- 
bition of motion pictures in Milwaukee. 
According to the Master, the basic provi- 
sions of the 1933 schedule governed the 
industry from the date of their adoption 
until July 21, 1948, when Milwaukee Towne 
Corporation brought is treble-damage ac- 
tion against all distributors other than 
United Artists. 


The Master correctly concluded that this 
reguiatory schedule, or “Milwaukee Plan,” 
was unlawful. Milwaukee Towne Corp. v. 
Loew’s Inc., supra. The evidence before the 
Master showed beyond doubt that the Mil- 
waukee Plan was the core of a conspiracy 
to monopolize the distribution and exhibi- 
tion of motion pictures. This is not at all 
surprising, for evidence of the conspiracy 
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was almost identical to that submitted in the 
Milwaukee Towne case. However, the cen- 
tral. issue before the Master related solely 
to the status of United Artists, which was 
not a party in Milwaukee Towne. The 
court is now concerned, as the Master 
should have been concerned, with the evi- 
dence tending to prove that United Artists 
participated in the unlawful conspiracy. 


The Master found that United Artists 
was a member of the Milwaukee Film Board 
of Trade in 1930, when the conspiracy was 
conceived. This finding is based upon the 
testimony of one Harry Perlewitz, who the 
Master found was “identified with theatre 
owners and distributors.” The Master con- 
cedes that Perlewitz’s testimony “seems on 
its face chargeable with discrepancies,” but 
concludes that the testimony is credible. 
Perlewitz’s testimony is, to say the least, 
“chargeable with discrepancies,’ and the 
discrepancies are in some instances material, 
but the court need not review the testimony 
or the finding which it supports. It is clear 
that if United Artists did join the Board of 
Trade, it resigned a short time later. It is 
equally clear that United Artists was not a 
member of the Board of Trade or any other 
association of conspirators when the 1933 
schedule—the “Milwaukee Plan”—was adopted. 
See, for example, Cross-defendants’ Exhibit 
53, which is a letter written by a Vice- 
President of United Artists to the Film 
Board of Trade at New York. The letter 
is dated April 25, 1933, and states: 


“As per your requests, I am writing 
you confirming our many conversations 
to the effect that we wish to resign from 
all of the film boards of trade with the 
exception of New York. 


“We are assuming that our resignation 
took effect several months ago.” 


The 1933 schedule was adopted three months 
later by a committee comprised of eighteen 
members, who were supposed to be repre- 
sentative of the film industry in Milwaukee. 
Not one of the eighteen members was in 
any way associated with United Artists. 


The Master found that United Artists 
abided by the terms of the Milwaukee Plan, 
and incorporated the provisions of the Plan 
into its routine license agreements with the 
Milwaukee exhibitors. This finding is based 
in part upon the testimony of Robert Allen, 
who was Milwaukee Branch Manager of 
United Artists, Edwin Raftery, who was 
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President of United Artists from December 
1941 to August 1947, and Rud Lohrenz, who 
was District Manager of United Artists 
during that period. Each of these witnesses 
expressed some familiarity with the prac- 
tices employed by distributors of motion 
pictures; and each admitted facts which 
tend to show that there was an unlawful 
conspiracy in the Milwaukee area. However, 
their testimony reveals little of the role 
played by United Artists. Allen testified 
that he found a copy of the unlawful sched- 
ule in his desk drawer when he first came 
to Milwaukee, and this testimony is incor- 
porated into the Master’s findings, but it 
proves only that which any reasonable per- 
son might infer: a representative of a lead- 
ing distributor would certainly learn of the 
existence of the Milwaukee Plan. Any other 
inference would outrage common sense. In- 
deed, United Artists’ attitude toward the 
Plan is best described by Raftery, who testi- 
fied: “We generally sold the market as we 
found it.’ (Master’s Report, Par. 73) 


The Master’s finding that United Artists 
“adhered” to the Milwaukee Plan is also 
based in large measure upon references to 
the Plan contained in certain license agree- 
ments with Milwaukee exhibitors. How- 
ever, if it is inferred that these references 
in the agreements constitute obedience to a 
Plan, it should also be inferred that obedi- 
ence was demanded by the major exhibitors, 
not United Artists. For example, United 
Artists and other distributors supplied only 
second-run films to the Miller Theatre before 
1946; but the Miller Theatre was then part 
of the “Fox-Wisconsin” Circuit, which had 
helped to develop the very Plan which rele- 
gated the Miller to second-run status. The 
fact that United Artists supplied only sec- 
ond-run films to the Miller may well indicate 
that the Miller, like all theatres owned by 
the large circuits, desired compliance with 
the Plan, and is consistent with United 
Artists declared policy: “We generally sold 
the market as we found it.” 


The foregoing findings relate to the form- 
ative years of the conspiracy, long before 
the transactions which are challenged in 
this suit. There are but two findings which 
pertain to the period immediately preceding 
the execution of the three agreements in 
escrow; these are contained in Paragraphs 
92 and 83. The Master there found that 
“cross-claimant’—presumably the principal 
stockholders of the Miller, later Towne 
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Theatre Corporation—sought to obtain first- 
run pictures for the Miller from United 
Artists prior to May 1946, and was advised 
that such pictures could not be obtained 
unless the theatre were remodeled and a 
block of Miller stock were transferred to 
United Artists. The Master further found 
that United Artists then knew that the 
cross-claimants had been denied first-run 
films by other distributors in April 1946. 


These findings rest completely upon the 
testimony of C. J. Papas and Andrew M. 
Spheeris, two of the principal stockholders 
of the Miller, now Towne Theatre Corpo- 
ration. As stated earlier, the Master ob- 
served these witnesses, and is the best judge 
of their credibility. He obviously believed 
Papas’ and Spheeris’ account of the events 
of 1946, and I was therefore reluctant to 
seriously consider, much less sustain, any 
objections to the findings based upon their 
testimony. However, after a careful review 
of the record, I am now of the opinion that 
Papas’ and Spheeris’ testimony is rendered 
wholly incredible by a preponderance of the 
undisputed evidence, and that the two find- 
ings based upon their testimony are clearly 
erroneous. 

The individual cross-claimants displayed 
second-run films in the Miller Theatre from 
May 2, 1946 to August 15, 1946. The chal- 
lenged transactions with United Artists were 
completed during that period, and the Mil- 
ler Theatre was closed for the proposed 
remodeling on August 15, 1946. The Theatre, 
re-named the Towne, reopened on Decem- 
ber 26, 1946. The record shows, and the 
Master found (Paragraph 89) that after the 
remodeling, “which entailed an expense of 
approximately $190,000.00, the theatre was 
in a condition comparable to any other first- 
run theatre in the City of Milwaukee.” After 
remodeling, the cross-claimants displayed 
first-run films supplied by United Artists. 


These undisputed facts are inconsistent 
with the demands allegedly made by Papas 
and Spheeris for first-run films before the 
remodeling. As the Court of Appeals com- 
mented in the Milwaukee Towne case, 190 


F, 2d at 567-8: 


“That plaintiffs theatre [the Miller], 
upon acquirement, was not suitable for 
first-run pictures was not only recognized 
by the plaintiff but by others, and par- ~ 
ticularly by United Artists (not a defend- 
ant). The very purpose of the large ex- 
penditures was so that it might be con- 
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verted from a second into a first-run 
theatre. At the time plaintiff’s theatre 
was purchased, United Artists was having 
difficulty in placing its pictures in first-run 
theatres in Milwaukee, and plaintiff was 
approached with a view of obtaining plain- 
tiff’s theatre for that purpose. At that time, 
the witness Raftery, president of United 
Artists, told Spheeris and Papas that their 
theatre was wholly unsuitable for first- 
run pictures unless $90,000 to $100,000, or 
more, was spent in completely remodeling 
and equipping it, and as a result of nego- 
tiations between United Artists and the 
plaintiff, the former agreed to contribute 
a substantial part of the cost of such im- 
provement. It is hardly conceivable that 
United Artists would have invested its 
own money in the remodeling of plain- 
tiff’s theatre for the purpose of converting 
it into a first-run theatre if it was already 
suitable for such purpose.” 


Spheeris testified in Milwaukee Towne, as 
he did before the Master, that he requested 
first-run films for display in the Miller 
Theatre in April 1946. The Court of Appeals 
made this comment on Spheeris’ testimony, 
190 F. 2d at 567: 


“The facts and circumstances, as well 
as documentary evidence, so completely 
contradict the testimony of Spheeris on 
this point that it can be given little, if 
any, credence. And such facts and circum- 
stances lead irresistibly to the conclusion 
that his testimony in this respect was an 
after-thought and we suspect conceived 
for the purpose of a law suit.” 


Spheeris’ testimony, even when corroborated 
by that of Papas, is equally incredible when 
viewed in the light of all the evidence 
adduced before the Master. 


I cite, without quoting, the following docu- 
ments, written by one or more of the cross- 
claimants, which are completely inconsistent 
with the alleged demands for first run films: 
Cross-Defendant’s Exhibits 1, 10, 20, 21, and 
27; Cross-Plaintiffs’ Exhibits 25 and 198. 
These documents, and the facts described 
by the Court of Appeals and repeated in 
testimony before the Master, compel me to 
reject the findings submitted in Paragraphs 
82 and 83 of the Master’s report. 

The Master referred in his Findings of 
Fact to the decree entered in United States 
v. Paramount Pictures, supra, and indicated 
in his Conclusions of Law that the decree 
was used to support his finding that United 
Artists conspired to monopolize the exhibi- 
tion of motion pictures in Milwaukee. The 
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Master was of the opinion that use of the 
decree for evidentiary purposes was author- 
ized by Section 5 of the Clayton Act. That 
opinion is clearly erroneous. Since this suit 
was not brought under the Clayton Act, the 
decree is inadmissible. This should be ap- 
parent from a reading of the clear terms of 
Section 5, if not from the elementary rules 
of evidence. Moreover, even if the decree 
were admissible, it would be of slight rele- 
vancy to any of the issues before the Master. 


A careful review of this record fails to 
reveal any direct, credible evidence that 
United Artists participated in the unlawful 
conspiracy found in the Milwaukee Towne 
Case. Certainly, participation may be in- 
ferred from proof of parallel business conduct 
among alleged conspirators, and the Master 
did draw such an inference. However, even 
the most liberal view of “conscious parallel- 
ism” demands some proof of facts and cir- 
cumstances from which the trier of fact 
may infer agreement. Interstate Circuit, Inc. 
v. Umited States, 306 U. S. 208 (1939). No 
such proof was adduced before the Master, 
and his inference was unwarranted. 


The Master found that the three agree- 
ments in escrow were executed as a result 
of duress and coercion. That finding is based 
upon United Artists’ alleged participation 
in the unlawful conspiracy, and it must 
therefore be rejected. However, I wish to 
make clear, without extended comment, that 
the finding would be rejected even if the 
alleged conspiracy were fully established. 
The aggregate of all the facts found in the 
report simply does not amount to duress 
and. coercion. 


For the reasons stated, the objections to 
the findings contained in Paragraphs 72(1), 
72(2), 73, 74, 79, 82, 83, 85, 86, 88, 96, 97, 
98, and 99 are sustained; the objections to 
those portions of the findings contained in 
Paragraphs 76, 77, 78, and 80 which refer 
either expressly or impliedly to United 
Artists are sustained; and the objection to 
that part of the finding contained in Para- 
graph 87 which construes the decision in 
United States v. Paramount Pictures is sus- 
tained. The findings contained in Paragraphs 
92, 93, 94, and 95 are irrelevant to any of 
the issues in this suit since they relate en- 
tirely to matters occurring long after the 
execution of the agreements in escrow, and 
accordingly the objections thereto are like- 
wise sustained. 
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For the reasons heretofore stated, the ob- 
jections to the Conclusions of Law contained 
in Paragraphs 100 through 116 are sustained. 

The objections to all all other findings 
submitted by the Master in Paragraphs 59 
through 99 of his report are overruled, and 
said findings are accepted by the court as 
part of the Findings of Fact entered herein. 


Additional Findings of Fact 


On the basis of the record certified by 
the Master, the court now enters the follow- 
ing additional Findings of Fact. 

1. Prior to June 11, 1946, the individual 
cross-claimants owned all of the capital stock 
of the Miller Theatre Corporation, which 
was the lessee of the Miller Theatre in 
Milwaukee. The location of the Miller The- 
atre was suitable for the exhibition of first- 
yun motion pictures, but the theatre was 
then in a state of disrepair and could not 
be used profitably for that purpose. The 
individual cross-claimants therefore displayed 
second-run motion pictures at the Miller 
from May 2, 1946 until August 15, 1946, 
when the theatre was closed for remodeling. 

2. In April 1946, United Artists controlled 
at least eleven motion pictures which it 
could not license for display at first-run 
theatres in Milwaukee. United Artists wished 
to acquire a theatre at which it might dis- 
play its backlog of first-run pictures, and it 
therefore sought to purchase at least half 
of the capital stock of the Miller Theatre 
Corporation from the individual cross-claim- 
ants, The individual cross-claimants were 
unwilling to sell half of their stock, but 
were willing to sell a lesser amount in ex- 
change for an agreement to supply United 
Artists’ pictures and substantial financial 
support. 

3. Representatives of United Artists and 
the individual cross-claimants inspected the 
Miller Theatre, and agreed that the theatre 
was not then suitable for first-run display 
of United Artists’ films. They therefore 
agreed upon an extensive remodeling pro- 
gram, to be financed as provided in the 
agreements later placed in escrow. 

4, The Miller Theatre was re-named the 
Towne, was remodeled at a cost of about 
$190,000.00, and was reopened on Decem- 
ber 26, 1946. After remodeling, the theatre 
was in all respects suitable for the first-run 
display of motion pictures. 
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5. The recapitalization of the Miller The- 
atre Corporation and the remodeling of the 
Miller Theatre was effected by the three 
agreements later placed in escrow. These 
three agreements were executed willingly 
and deliberately by each of the signatories. 


6. Two-hundred shares of Class B stock 
of the Towne Theatre Corporation were 
subscribed for and purchased by United 
Artists pursuant to one of the three agree- 
ments in escrow. Certificates for said 200 
shares were delivered to United Artists by 
the Theatres Corporation, and were in the 
possession of United Artists until the com- 
mencement of the hearings before the Master. 


7. United Artists did not conspire to mon- 
opolize the exhibition or distribution of mo- 
tion pictures in the Milwaukee area as alleged 
in the cross-claim. 


Conclusions of Law 


1. Under the terms of the escrow agree- 
ments dated September 17, 1946, the escrowee 
was obligated to deliver the three agree- 
ments in escrow to United Artists on June 
11, 1948. / 

2. The three agreements in escrow do not 
violate the provisions of any statute of the 
United States, and are not unlawful under _ 
the provisions of any decree entered by any 
court of the United States. 

3. The cross-claimants have failed to prove 
by a preponderance of the evidence that 
they are entitled to rescission of the escrow 
agreement or any of the three agreements 
placed in escrow. 


Decree 


Accordingly, it is hereby ordered, ad- 
judged and decreed that each of the three 
agreements placed in escrow with Lazarus 
Krinsley on September 17, 1946, be delivered 
to United Artists Corporation upon demand, 
without mutilation or alteration, by the party 
or parties now in possession of said agree- 
ments. 

It is further ordered, adjudged, and decreed 
that judgment on the cross-claim be, and 
is hereby entered in favor of United Artists 
Corporation, and the cross-claim is dismissed 
at cross-claimants’ costs. 

The Master’s fee is hereby set at $30,000.00, 
and that amount and all costs are hereby 
assessed against the individual cross-claimants. 
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[] 67,786] Aero Sales Co., and Walter P. Thomson and Ione Chapin Thomson, 
d.b.a. Texas Tank Co. v. Columbia Steel Co., Armco Steel Corp., Sheffield Steel Corp., 
Granite City Steel Co., Jones & Laughlin Steel Corp., National Steel Corp., Republic 
Steel Corp., United States Steel Co., United States Steel Corp., and Worth Steel Co. 


In the United States District Court for the Northern District of California, Southern 
Division. No, 29,419. Filed February 24, 1954. 119 F. Supp. 693. 


Clayton Antitrust Act 


Private Enforcement and Procedure—When Recovery Under Antitrust Laws Barred 
—Applicable Statute of Limitations—In a suit for treble damages for violations of the 
antitrust laws brought by plaintiffs, who were engaged in the steel warehousing and 
fabricating business in Texas, the Texas two-year statute of limitations applied. This 
statute, which applies to “actions for debt where the indebtedness is not evidenced by 
a contract in writing,” limits the time within which antitrust suits may be brought. The 
four-year Texas statute of limitations, which governs every action for which no limitation 
is otherwise provided, did not apply. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100. 
For the plaintiffs: Julian Caplan, San Francisco, Cal. 


For the defendants: Thomas Ashby, and David J. McDaniel, San Francisco, Cal., 
for Columbia Steel Co.; Herbert W. Clark, San Francisco, Cal., for National Steel Corp., 
Granite Steel Co., and Republic Steel Corp.; Lawrence S. Fletcher, Oakland, Cal., and 
George W. Rice, Houston, Tex., for Sheffield Steel Corp. and Armco Steel Corp.; Frederick 
M. Fisk, San Francisco, Cal., for Jones & Laughlin Steel Corp.; Morris M. Doyle, San 
Francisco, Cal., for United States Steel Corp. 


Memorandum Opinion and Order 


[Plaintiffs Urge Three-Year Statute 
of Limitations] 


Plaintiffs, engaged in the steel warehous- 
ing and fabricating business in Dallas and 
Houston, Texas, commenced the present 
treble damage action against defendants 
under Section 4 of the Clayton Act, as 
amended, 15 U. S. C. A. 15, alleging viola- 
tion of Section (1) of the Sherman Anti- 
Weise Nom Jk We Sp(Cowe Gh 

Since the action was commenced in Cali- 
fornia plaintiffs look to the three-year 
Statute of limitations (C. C. P. 338(1)) 
for establishing the period for which they 
may recover damages. The section in ques- 
tion requires an action to be brought within 
three years upon a liability created by 
statute, other than a penalty or forfeiture. 


[Defendants Contend One-Year Statute 
of Limitations Applies] 


Defendants, who filed answers to the 
complaint, have moved the Court to amend 
their answers in order to assert the one 
year California statute of limitations appli- 
cable to an action upon a statute for a 
penalty Sor siorfeitires 16.1 Game. 340(1). 
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Previously they had relied on the Texas 
two year statute (Texas Civ. Stat. 5526[4]) 
which applies to “actions for debt where 
the indebtedness is not evidenced by a 
contract in writing.” Plaintiffs have resisted 
the motions to amend answers by defend- 
ants. They do so on the ground that the 
Texas four year statute governs a case 
under the law of that state. (Vernon’s 
Stats. 5529—Every action for which 
no limitation is otherwise prescribed, shall 
be brought within four years . . .) 


[Treble Damage Provision Not Penal] 


In their oral arguments and their briefs, 
defendants have presented persuasive argu- 
ments in support of their contention that 
a treble damage antitrust suit is encom- 
passed within the term “penalty,” as used 
in C.3G P4340. yr However, the matter 
has already been decided. Judge Goodman, 
in his pre-trial order of April 28, 1953, in 
Wolfe v. National Lead Co., 29500, ruled 
that the three year period applied. He 
stated, in part, that “the treble damage 
provision of the Clayton Act is not penal 
and . . . state limitations in penal actions 
are inapplicable.” Cf. Judge Mathes’ deci- 
sion in United West Coast Theaters v. South 
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Side Theaters [1950-1951 Trane CASES 
{ 62,591], 86 F. Supp. 109. This Court 


concurs in the views expressed. 


Under the California Borrowing Statute 
(C. C. P. 361), this Court must look to the 
Texas statutes of limitations, in which state 
the cause of action arose for alleged breach 
of the Clayton and Sherman Acts. (Electric 
Theatre Co. v. Twentieth Century-Fox [1953 
TRADE CAsEs { 67,560], 113 F. Supp. 937.) 


[Texas Law] 


The Courts of Texas have ruled consist- 
ently that the two year statute applies to 
liabilities created by statute. Rose v. First 
State Bank of Paris, 122 Tex. 298, 59 S. W. 
2d 810); Hollingsworth v. Cities Service Oul 
Con 1998S! Wa Z2di 266,Jcertoden, 33209U S. 
774: Uhler v. Todd Houston Shipbulding 
Corp OC Se Vie cdmOoiles Dive federal 
courts in Texas have also construed actions 
for debt to include unliquidated statutory 
liability. Jones v. Canon, 3 F. Supp. 49; Clark 
v. Jacksonville Compress Co., 45 F. Supp. 43. 


Plaintiffs rely upon Jones & Co. v. West 
Publishing Co., 270 F. 563 in order to invoke 
the four year statute (Vernon’s Stats. 5529, 
supra). This decision failed to cite previous 
interpretations of the Texas two year stat- 
ute of limitations. Nor has it been followed 
by the courts of Texas nor the federal 
courts sitting in that state. In the Jones 
case, the suit was barred by both the four 
year and the two year statutes. Without 
discussion, the Court held that plaintiff 
could not proceed because he was precluded 
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from so doing by the four year statute of 
limitations. 


[Texas Two-Year Statute Applicable] 


The Court finds that the two year Texas 
statute of limitations is applicable in the 
case at bar. 


It is ordered that defendants’ motions 
to amend their answers be, and they hereby 
are, denied. 

Defendants United States Steel Corpora- 
tion and United States Steel Company have 
moved the Court that they be dropped as 
parties defendant. In view of the above 
ruling that the two year Texas statute of 
limitations bars any action against either 
of these defendants in their own behalf and 
that their liability must stem from their 
relationship to Columbia Steel Company 
whom they succeeded, their motions are 
well taken. Columbia will remain in the 
case and in the event a judgment is ob- 
tained, the United States Steel Corporation 
and United States Steel Company will be 
liable for Columbia Steel Company whose 
obligations they have assumed through 
merger. (Revised Code of Delaware, 1935, 
Cin, Gs, Saxe, cove ny IR, Ey IP Pile) Avclahte 
tionally, counsel for these defendants have 
stipulated that they have assumed all liabili- 
ties and obligations of Columbia Steel 
Company. 

Accordingly, it is ordered that the mo- 
tions to dismiss of United States Steel 
Corporation and United States Steel Com- 
pany be, and the same hereby are, granted. 


[ 67,787] Victor Patrizi, petitioner v. L. L. McAninch, respondent. 
In the Supreme Court of Texas. No. A-4305. Delivered June 16, 1954. 
Appeal from Texas Court of Civil Appeals. Reversed. 


Texas Trusts and Conspiracies Against Trade Law 


Trusts and Conspiracies Against Trade—Antitrust Law Violations as Defense to 
Suit for Royalties—Exclusive Territory Provisions in Contract—Unlawful Restrictions 
on Use of Purchased Patented Machine—Validity of Saving Clause in Royalty Contract. 
— Provisions of a contract, construed as one of sale, in which the seller in effect granted 
the purchaser of its patented machine an exclusive territory arrangement for a period of 
eight years and purchaser agreed not to sell, lend, lease, or assign such machine to anyone 
without the written permission of the seller were held to be in violation of the Texas 
antitrust laws. The payment of royalties provided for in the contract was not severable 
from the illegal provisions thereof, and the seller was not entitled to recover royalty 
payments due despite a provision in the contract which provided for such payments even _ 
though the provisions involved should be held illegal. 

See Combinations and Conspiracies, Vol. 1, 
Private Enforcement and Procedure, Vol. 2, 9043.15. 


1 2323.46, 2345.46, 2407.46, 2411.46; 
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Patrizi v. McAninch 


For the petitioner: Vinson, Elkins, Weems & Searles, Houston, Texas, and Graves, 


Dougherty & Greenhill, Austin, Texas. 


For the respondent: Hart, Brown & Sparks, and Powell, Wirtz and Rauhut, Austin, 


Texas. 


Reversing a decision of the Texas Court of Civil Appeals, 1953 Trade Cases {] 67,496. 


[Antitrust Defense to Contract] 


Roperr W. Catvert, Associate Justice [Jn 
full text]: Respondent filed suit in a dis- 
trict court of Travis County against peti- 
tioner to recover certain royalty payments 
due under a written contract theretofore 
entered into whereby the respondent sold 
to petitioner a certain patented machine 
for making frozen custard. Petitioner an- 
swered, and defended upon the ground, 
among others, that the contract between 
the parties was illegal and void because 
it was in violation of the antitrust statutes 
of Texas (Arts. 7426, et seq., Vernon’s An- 
notated Civil Statutes of Texas). Trial was 
to the court without a jury, and at the 
conclusion of the trial, judgment was en- 
tered by the court in favor of respondent, 
and against the petitioner. On appeal the 
Court of Civil Appeals entered judgment 
affirming the trial court’s judgment. 258 


S. W. 2d 949. 


[Divisibility of Contract] 


Petitioner assigns error to the holding of 
the Court of Civil Appeals that petitioner 
must pay the royalties sued for, on the 
ground that a substantial portion of the 
contract is in violation of the antitrust laws; 
and that the contract is not divisible so 
as to permit separation of the legal from 
the illegal provisions. The contract is set 
out in its entirety, less the signature para- 
graph, in the opinion of the Court of Civil 
Appeals. McAninch is designated therein 
as First Party and Patrizi as Second Party. 


[Text of Contract] 


‘The paragraphs pertinent to a decision of 
this cause are copied below. The contract 
is on a printed form with blank spaces 
underlined by dotted lines. These blank 
spaces are filled in by typewriting and the 
typewritten words and figures appear over 
the dotted lines exactly as copied. 


“1. That First Party hereby sells and 
assigns to Second Party Zest-O-Mat 
machine bearing serial number .1003... 


“2. That First Party agrees for a period 
of (8) years from date, not to sell or 
lease to any person, firm or corporation 


1 67,787 


other than Second Party, or cause to be 
used in any other manner whatsoever, 
any like Zest-O-Mat machine in the above 
described territory. 

“3. That First Party agrees that dur- 
ing the term of this agreement, Second 
Party shall use the name “ZESTO” in the 
advertising and sale of products manu- 
factured in the above mentioned machine, 
and that Second Party will use only 
uniformly high quality ingredients, ac- 
cording to the formula approved by the 
Taylor Freezer Corporation. Second Party 
further agrees to use the name “ZESTO” 
in the advertising and sale of such prod- 
ucts during the term of this agreement. 

“4 That in consideration of such sale, 
Second Party agrees to pay to First Party 
the sum of .$3,000.00 Said sum to be 
paid as follows: .. cash with . order ... 
with order, and ....... upon delivery; in 
addition thereto, Second Party agrees to 
pay to First Party a royalty of $20¢ per 
gallon of mix used in said Zest-O-Mat 
machine during the 8 year period from 

lst, ajulyei 5 plOAG ete Baek eee ee 
LO: US telly OS Gam eme * * * Second 
Party further agrees that in no event shall 
the royalty paid be less than $500.00 per 
year, per machine, for each year follow- 
ing its purchase, for the ten year period 
and agrees that if the monthly royalty 
payments for any such year do not total 
$500.00 or more on each machine, Second 
Party will, on or before the tenth day 
of the month immediately following any 
such year, pay to First Party whatever 
sum might be necessary to constitute the 
$500.00 annual minimum royalty for each 
machine. 


“5. That Second Party agrees for a 
period of (8) years from date not to sell, 
lend, lease or assign said Zest-O-Mat 
machine bearing serial number . .1003 
MIE to anyone without the written 
permission or consent of the Taylor Freezer 
Corporation. Second Party further agrees 
for a period of (8) years from date 
not to use, Operate or cause to be oper- 
ated in any manner whatsoever said 
Zest-O-Mat machine bearing serial num- 
ber . 1003 ..... at any location other 
than . 870 South 11th Street in the city 
of Beaumont, . Texas .. .. without 
the written consent of the Taylor Freezer 
Corporation. 


“12. Both parties hereby expressly agree 
and contract that it is the intention of 
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neither party to violate public policy, 
statutory or common laws of the State 
of Texas, including the Texas Anti-Trust 
Statute. That if any sentence, paragraph, 
clause or combination of the same is in 
violation of the Anti-Trust law or any 
other Texas, or Federal law, such para- 
graphs, clauses or sentences, or combina- 
tion of the same shall be inoperative and 
the remainder of this contract shall re- 
main binding upon the parties hereio; 
that in any event, these paragraphs con- 
cerning the cash consideration and royalty 
shall be binding upon the parties, and 
Second Party shall not be relieved of the 
obligation to pay for the machine and 
subsequent royalties as herein provided. 
It is the intention of all parties hereto 
to make this contract binding only to the 
extent that it may be lawfully done under 
the existing laws of the State of Texas 
and the United States. 


“14. This agreement shall be binding 
upon and inure to the benefit of the 
successors and assigns of the First Party 
and the heirs, administrators, executors 
and assigns of the Second Party.” 


[Contract of Sale] 


The territory in which First Party agreed 
not to sell or lease any like Zest-O-Mat 
machine to any other person, firm or cor- 
poration, and outside of which Second Party 
agreed not to use or operate the machine, 
was described in the preamble of the con- 
tract as “That area within the present City 
Limits of Beaumont, Texas that is within a 
one mile radius of the location known as 
870-South 11th, St.” The Zest-O-Mat is a 
patented machine the use of which the 
patentee could control by lease and for the 
use of which he could exact royalties, but 
the parties are agreed that the contract here 
was a contract of sale and not of lease and 
that by the sale the patentee’s monopoly 
was exhausted and he no longer had a right 
to restrict the resale thereof in violation of 
our antitrust laws. 


[Texas Antitrust Laws Violated) 


We hold the machine to be an article of 
merchandise and that the restrictive provi- 
sions of paragraphs 2 and 5 are violative of 
our antitrust laws which prohibit agree- 
ments which “may tend to create or carry 
out restrictions in trade and commerce” and 
“preclude a free and unrestricted competi- 
tion among themselyes or others in the sale 
of any article or commodity.” Article 7426, 
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Vernon’s Annotated Civil Statutes; National 
Automatic Machine Co. v. Smith, Tex. Civ. 
App., 32 S. W. 2d 678, no writ history; 
Burpee Can Sealer Co. v. Henry McDonnell 
Co., Tex. Civ. App., 75 S. W. 2d 458, writ 
refused; Rogers v. Westinghouse Electric Sup- 
ply Co., Tex. Civ. App., 116 S. W. 2d 886, 
writ refused; Fuqua v. Pabst Brewing Co., 
90 Tex. 298, 38 S. W. 29; 6 Tex. Law Rev. 
210. We do not interpret Coca-Cola Co. v. 
Staie,, hex, Civ, sApp., 225. .5; vv eZ as 
holding to the contrary. 


[Saving Provision of Contract] 


Respondent relies upon the provisions of 
paragraph 12 of the contract, quoted above, 
to authorize recovery of the royalties in 
spite of the illegal provisions. The substance 
of paragraph 12 is that even if illegal provi- 
sions are found in the contract and are 
stricken therefrom, the royalties provided 
for in the contract shall yet be payable just 
as though the illegal provisions had never 
been in it. In support of their position that 
the illegal provisions of the contract may 
be stricken and the remaining provisions 
thereof preserved, respondent cites Nevels 
v. Harris, 129 Tex. 190, 102 S. W. 2d 1046, 
109 A, L. R. 1464, and Ford Motor Co. v. 
State [1940-1943 Trape Cases 56,290], 142 
Tex. 5, 175 S. W. 2d 230. 


In Nevels v. Harris, suit on a note and 
to foreclose a deed of trust given to secure 
payment thereof was defended on the ground 
that the note provided for usurious interest. 
Under one contingency the note, considered 
alone, could have been construed as usurious, 
but the court said that it “must treat the 
application [for the loan], principal note, 
interest notes, and deed of trust as con- 
stituting one contract,” and finding in the 
deed of trust the stipulation “That the in- 
tention of the parties being to conform 
strictly to the Usury Laws now in force, 
any of said contracts for interest shall be 
held to be subject to reduction to the amount 
allowed under the Usury Laws as now or 
hereafter construed by the courts having 
jurisdiction,” held that the contract of the 
parties, considered as a whole, was not 
usurious. The court then proceeded in lan- 
guage we regard as particularly applicable 
to the facts of this case, and said: 


“Of course we do not mean to hold 
that a person may exact from a borrower 
a contract that is usurious under its terms, 
and then relieve himself of the pains and 
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penalties visited by law upon such an act 
by merely writing into the contract a dis- 
claimer of any intention to do that which 
under his contract he has plainly done.” 


Ford Motor Co. v. State was a suit by the 
State of Texas to recover statutory penal- 
ties and to enjoin violations of the state’s 
antitrust laws. The question before this 
court was whether the state’s petition stated 
a cause of action. The court held that while 
none of the provisions of Ford’s contract 
with its dealers violated the antitrust laws, 
the petition did charge a course of conduct 
sufficient to raise a jury question of a viola- 
tion of such laws. One of the provisions 
of the contract was an agreement by the 
dealer not to sell Ford’s products at less 
than the retail prices established by Ford 
“in so far as it is lawful for the dealer to 
so agree * * *.” Jt was held that this did 
not constitute an agreement to sell at fixed 
prices in violation of the antitrust laws. 


It will be noted that in each of the cited 
cases it was held that the language of the 
contract did not permit any illegality to 
enter the contract. Not so here. On the 
very face of the instant contract the illegal 
provisions of paragraph 2 and 5 were a vital 
part thereof. It is true that paragraph 12 
sought to make them inoperative if they 
were held to be illegal, but even then the 
same paragraph sought to retain any bene- 
fits that might accrue to First Party if it 
were held that the royalties were, in part, 
consideration for the illegal provisions, a 
matter to which we will next devote our 
attention. If a party may thus eliminate 
parts of an agreement which may well have 
been the vital and inducing cause for its 
execution by the other party, the while re- 
taining the right to enforce the considera- 
tion for the eliminated parts, the antitrust 
laws will become a hollow symbol of a 
dead era. 


[Royalty Payments Not Part of 
Purchase Price| 


But respondent argues that the royalties 
are properly severable from the illegal pro- 
visions of the contract because they are 
only a part of the purchase price of the 
machine. The plain language of the contract 
contradicts him. 

By paragraph 1 respondent sold the ma- 
chine to petitioner, and the opening sentence 
of paragraph 4 states in language plain and 
clear “That in consideration of such sale, 
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Second Party agrees to pay to First Party 
the sum of $3000.00.” There the sentence 
ends; it is ended with a period. That is all 
of the consideration for the sale of the ma- 
chine. It does not say that in consideration 
of such sale second party agrees to pay 
$3000.00 and certain royalties; it just says 
that second party agrees to pay $3000.00 
for the machine. The printed form is pre- 
pared so that the parties may then fill in 
their agreement as to how “said sum” (the 
consideration for the sale of the machine) 
is to be paid, whether all in cash with the 
order, or partly in cash with the order and 
partly upon delivery. Here, the contract 
was filled in to show that all of the con- 
sideration for the machine was paid in cash 
with the order. There then follows the pro- 
vision that “in addition” Second Party agrees 
to pay First Party a 20¢ per gallon “royalty” 
for a period of eight years, with a minimum 
payment of $500.00 for each of the years. 
“In addition” to what? The contract says 
the royalty payment is “in addition” to the 
“consideration of such sale” which is re- 
cited to be “$3000.00 cash with order.” From 
the very language of these two sentences it 
would seem clear that the parties expressed 
the intention that the $3000.00 cash payment 
should be the entire consideration for the 
sale of the machine. That such was their 
intention is clearly expressed again in the 
very plain language of paragraph 12 wherein 
they provided “that in any event, these para- 
graphs concerning the cash consideration 
and royalty shall be binding upon the parties, 
and Second Party shall not be relieved of 
the obligation to pay for the machine and 
subsequent royalties as herein provided.” 


In our view there is no need for the use 
of rules of construction to arrive at the 
intention of the parties, but if we were to 
adopt the view of respondent that the royal- 
ties were a part of the consideration for the 
sale of the machine it would lead to the 
rather unusual result that the same machine 
would be sold to one party, selling but little 
of the product and therefore requiring the 
use of but little mix, for the minimum price 
of $7000.00, whereas to one selling a large 
amount of the product and therefore requir- 
ing the use of, let us say, 5000 gallons of 
mix per year, the sale price of the machine 
would be $11,000.00. 


If the machine itself was not the con- 
sideration of the agreement to pay royalties, 
then the only consideration for such agree- 
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ment was the right to use the trade-name 
“Zesto” given in paragraph 3 of the con- 
tract and the agreement of respondent not 
to sell or lease a like machine in the re- 
stricted territory. These are the only under- 
takings of the respondent found in the con- 
tract. Respondent suggests, therefore, that 
the function of paragraph 12 is to allocate 
the royalty payments as consideration for 
the right to use the trade-name, a legal pro- 
vision of the contract, rather than as con- 
sideration for a restricted territory, an illegal 
provision. Respondent concedes in his brief 
that “if any illegal provision is part of the 
contract and part of the consideration for 
petitioner’s promise to pay ‘royalties’, then 
the illegality of part of the consideration 
rendered the entire contract illegal.” 


[Royalty Provision and Illegal Restrictions 
Indivisible| 


It is our opinion that under the only rea- 
sonable construction of all the provisions 
of the contract, the royalty payments and 
the illegal restrictions contained in para- 
graphs 2 and 5 are so interdependent and 
indivisible that they cannot be separated 
and must fall together. 


The record shows that there was no secret 
formula for making “Zesto”; that it was but 
a trade-name applied to a powdered mix 
used in the making of a frozen custard, 
available to anyone who cared to buy it. 
On the other hand, by obtaining a restricted 
territory in which no like machine could be 
sold or leased, petitioner freed himself of 
all competition. We are not prepared to say 
that petitioner would have agreed to pay the 
royalties for use of the trade-name if the 
illegal provisions for a restricted territory 
had been eliminated. Kissel Motor Co. v. 
Walker, 270 Fed. 492, 24 A. L. R. 782 (5th 
Cir.). It is worth noting that the agreement 
of respondent not to sell or lease a like 
machine in the restricted territory was to 
continue for eight years, the agreement of 
petitioner not to sell, lend, lease or assign 
the particular machine or to operate it out- 
side of the restricted territory was to con- 
tinue for eight years, and the agreement to 
pay royalties was to continue for eight years. 


Having reached the conclusion that the 
provision for royalty payments and the il- 
legal provisions are indivisible and insepa- 
rable, we are confronted with the oft-repeated 
rule: “That a promise made upon several 
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considerations, one of which is unlawful, 
no matter whether the illegality be at com- 
mon law or by statute, is void.” Edwards 
County v. Jennings, 89 Tex. 618, 35 S. W. 
1053, 1054; W. T. Raleigh Co. v. Land, 115 
Tex. 319, 279 S. W. 810. We may say here 
as was said by the court in Wegner Bros. v. 
Biering & Co., 65 Tex. 506, 509, 510, 512: 


“Tt is obvious that there is ample valid 
consideration to support the promise sued 
on; yet, if, to the abundance of valid con- 
sideration, there has been added a leaven 
of what is illegal, the whole contract is 
tainted. 

“ _, The whole cannot be enforced, be- 
cause the law will not compel what it pro- 
hibits, and the parts can not be separated. 
Illegality thus vitiates the entire instrument. 

as The purpose of the law is to 
discountenance and discourage improper 
contracts; not to enforce them is adopted 
as the best means to this end, and is 
adopted in total disregard of the effect 
upon the parties to the prohibited transac- 
tion.” 


[Judgment for Defendant] 


The judgments of both courts below are 
reversed and judgment is here rendered that 
plaintiff take nothing. 

Associate Justices GArwoop and GRIFFIN 
dissenting. Associate Justice SMEDLEY not 
sitting. 

Concurring Opinion 


Witt Witson, Associate Justice [In full 
text]: The majority opinion is based in 
part upon Ford Motor Co. v. State, 142 Tex. 
5175 S) We2d 230) Art 7437, VAC. S., 
[which] is not ambiguous and needs no 
construction. Our duty is to apply the 
statute. 


[Contract Absolutely Void] 


The holding here is that a contract con- 
taining some clauses violating the antitrust 
laws and also containing a “saving clause” 
that the parties do not intend to violate the 
antitrust laws is not “absolutely void” and 
therefore “not enforcible, either in law or 
equity,” but on the contrary the portions 
violating the antitrust laws may be stricken 
and the remainder of the contract enforced 
if severable. In my opinion, this holding 
is contrary to Art. 7437, V. A. C.S., which is: 


“Any contract or agreement in violation 
of any provision of this subdivision shall 
be absolutely void and not enforcible 
either in law or equity.” 
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Through Art. 7437 the Legislature clearly 
attempted to impose as a civil sanction for 
the purpose of aiding in the enforcement of 
the antitrust laws the penalty of contractual 
illegality or contractual unenforceability. The 
parties may sidestep neatly Art. 7437 in 
making a contract violating the antitrust 
laws by the statement that it is the “inten- 
tion of neither party to violate ... .. the 
Texas Antitrust Statute.” Of course this 
self-serving statement about intent is not 
a correct statement of fact. The parties 
knew the specific wording of the contract 
and intended to use the very words they 
did use. If a particular combination of 
words constitutes an antitrust violation, they 
intended to violate the antitrust law. In law 
a person intends to do the very act he does 
do although he may not fully understand 
or desire the specific legal consequences 
which follow his acts. So in the case of 
W. T. Raleigh Co. v. Land, 279 S. W. 812, 
the court said: 


Sot cs The proviso, of course, is 
without meaning except as a self-serving 
declaration of intent whose prima facie 
evidential value, if any, is wholly 
destroyed (or rather turned against the 
parties) if in fact a bad purpose appears 
in the execution of the agreement. ; 


[Saving Clause of No Effect] 


I would give no effect at all to the state- 
ment that the parties had no intent to violate 
the law if what they did does in fact violate 
the law. 

The Ford case was not a suit to declare 
the contract void and unenforceable under 
Art. 7437 and no one attempted to invoke 
civil sanctions voiding the Ford contract. 
Perhaps that is the reason the Court in that 
case did not either mention or discuss Art. 
7437. 

It may be that consistency prohibits that 
the same contract should be held subject 
to civil penalties but not to criminal penal- 
ties. Since the Court in the Ford case did 
not directly construe or apply Art. 7437, as 
we must in the case at bar, we should dis- 
regard paragraph 12 of the contract because 
it directly conflicts with a statute and re- 
serve a reconsideration of the Ford case 
until the point is again squarely presented 
in a penalty suit. 


Dissenting Opinion 
MEADE F, GrirFin, Associate Justice [Jn 
full text]: I find myself unable to agree with 
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the majority opinion wherein it holds (1) the 
provisions of the sale contract which vio- 
late the antitrust statutes are not severable 
and divisible from the legal provisions so 
as to leave a legal and valid obligation to 
pay the royalties sued for, and (2) the 
royalties provided are not a part of the 
purchase price to be paid for the machine. 


[Royalty Payments Part of Purchase Price} 


The provision of Paragraph 4 for the pay- 
ment of $3,000.00 cash “and in addition 
thereto” the royalties provided for, does not 
prevent the royalties being a part of the 
purchase price. It is no more than a deed 
to a tract of land which says the considera- 
tion for the sale is $3,000.00 cash, and in 
addition thereto certain vendor’s lien notes. 
The words “said sum to be paid as follows” 
in no manner limit the consideration to 
be paid to the amount of cash. “Said sum” 
clearly means only the amount of cash to 
be paid, not the total consideration. The 
fact that a period follows the words “the 
sum of $3,000.00” could have no more effect 
in determining the consideration than if it 
had been a comma, semi-colon or other 
punctuation mark. 10 Tex. Jur. 300, Con- 
tracts, Sec, 174. When the whole of the 
paragraph is considered it is very apparent 
to me that it states consideration to be paid 
for the machine. Assuming, without decid- 
ing the same, that other provisions of the 
contract violate the antitrust statutes, the 
question then arises as to whether the legal 
provisions of the contract are divisible or 
severable from the illegal provisions so that 
a valid, binding and legal contract was 
made by the parties which can be enforced 
without resort to the other provisions of the 
contract. 10 Tex. Jur. 246, et seq., Contracts, 
Sec. 141; Jd., 316 Sec. 182; 27 Tex. Law 
Rev. 254; Corbin, On Contracts, Sec. 1520. 


[Lawfulness of Saving Clause] 


It is elementary and requires no citation 
of authorities for the proposition that the 
contract must be construed in its entirety, 
and effect given to all its provisions. Para- 
graph 12 provides that neither party intends 
to violate public policy, statutory or com- 
mon laws or the Texas Anti-Trust Statutes. 
Then there is a provision that if any part 
of the contract or any combination of parts 
is in violation of Federal law, or Texas law, 
including the Anti-Trust ‘Act, such parts, 
or combination of parts, shall be imopera- 
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tive, and the remainder of the contract shall 
continue to be binding upon the parties, and 
states that Second Party must pay for the 
machine, both cash consideration and royal- 
ties as is provided in the contract. (Para- 
graph 4). Does Paragraph 12 mean what it 
says, and is such provision unlawful and 
of no force and effect? 


In the case of Wicks v. Comves, et al., 110 
Tex. 532, 221 S. W. 938, Comves sued 
Wicks, et al. for specific performance of a 
lease contract, or for damages for breach 
of such contract. The contract provided 
that Wicks leased space to Comves for a 
fruit stand on the sidewalk in the City of 
Houston at a specified monthly rental. The 
contract further provided that if the City 
complained of such fruit stand on the side- 
walk, or if there was a city ordinance “now 
or hereafter in force’ making a fruit stand 
on the sidewalk illegal, then Wicks agreed 
to furnish Comves the same amount of 
space inside Wicks’ building, which was at 
the same location, for his fruit stand. 
Wicks, et al. defended the suit upon the 
ground that the contract was illegal and 
void because of leasing space on the side- 
walk, and that the provision for the inside 
lease was inseverable from the sidewalk 
lease provision. There was a city ordinance 
prohibiting the occupation of any city side- 
walk for mercantile purposes at the time 
of the execution of the contract. On certi- 
fied question, Judge GREENWOOD, speaking 
for this Court, held the inside lease was 
severable from the sidewalk lease, and 
stated: 

_ we think the parties have made their 
purpose entirely plain that the failure 
of the grant, if any, of the use of the 
stands and fixtures on the sidewalk was 
not to affect the grant, for the agreed 
rental, of the inside space. [Only one 
rental charge was provided in the con- 
tract, and it was stated in connection 
with the sidewalk lease.] How can 
parties more plainly direct a severance of 
obligations than by stipulating that one 
shall be performed, for a separate con- 
sideration, upon the failure of another?” 
2nd Col., p. 939. 

The Court discusses the law applicable to 
severable valid provisions contained with 
illegal provisions in the same contract and 
holds that part of the lease contract for 
the inside space valid, binding and enforce- 
able. In the contract under consideration 
in this cause, the parties have made a speci- 
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fic provision as to payment for the machine, 
in event any part of the contract should 
be held illegal and void. 


In the case of Nevels, et al. v. Harris, 129 
Tex. 190, 102 S. W. 2d 1046, 109 A. L. R. 
1464, Harris sued Nevels, et al. to recover 
on a note and to foreclose a deed of trust 
on real estate given as security for the note. 
The defense was usury, in that a part of 
the interest on the main debt was repre- 
sented by interest coupon notes with definite 
due dates, and also these notes and deed 
of trust contained a provision to the effect 
that if default were made in the payment 
of the obligation, all notes immediately be- 
came due at the option of the holder. Also, 
a sum of money was deducted from the 
original amount of the loan and paid to a 
broker agent of Harris, so that the bor- 
rower, Nevels, did not receive the amount 
of money set out in the face of the principal 
note. Under certain conditions, this per- 
mitted Harris to collect more than 10% 
interest per annum on the amount of money 
actually paid over to Nevels as proceeds 
from the loan. The case of Shropshire v. 
Commerce Farm Credit Co., 120 Tex. 400, 
30 S. W. 2d 282, 39 S. W. 2d 11, 84 A. L. R. 
1269, had held contracts of this nature in 
violation of the Texas statutes defining 
usury. However, the deed of trust in the 
Nevels case contained this further provision: 


“That the intention of the parties being 
to conform strictly to the Usury Laws 
now in force, any of said contracts for 
interest shall be held to be subject to 
reduction to the amount allowed under 
said Usury Laws as now or hereafter 
construed by the courts having jurisdic- 
tion.” Bot. 2nd Col., p. 1049. 


In affirming the judgments of the courts 
below, and discussing the clause last above 
quoted this Court said: 


“Tt is the rule that all parts of a con- 
tract must be given effect if it is reason- 
ably possible to do so. It is also the 
rule that men are presumed to have in- 
tended to obey the law unless the con- 
trary appears. In the contract at bar the 
lender very carefully provided for the 
cancellation of unearned interest notes 
should the default maturity provisions of 
the contract be exercised. The parties 
were not even content to rest the matter 
of usury there. They added the pro- 
vision last above quoted. If this provision 
only has effect to cancel unearned interest 
coupons from the date the default ma- 
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turity provisions of the contract are ex- 
ercised by the noteholder, it is a vain and 
an idle stipulation, for the reason that 
that matter had already been carefully 
guarded by the other provisions of this 
contract which we have quoted and dis- 
cussed. If this last provision can be 
given effect, and, as already said, it must 
be given some effect if it is reasonably 
possible to do so, it must be held to oper- 
ate to deny the noteholder the right, in 
any event, to collect usury. In other 
words, it denies the noteholder the right 
to collect more than the principal debt 
and 10 per cent. interest per annum from 
the time the borrower had the use of 
the money until he should repay it. This 
is plain because this clause of the contract 
expressly states that it is the intention 
of the parties to conform strictly to the 
usury laws now in force, and that ‘any 
of said contracts for interest shall be held 
to be subject to reduction to the amount 
allowed under said usury laws,’ etc.” 


I can see no distinction in principle be- 
tween the so-called “saving clause’ in the 
usury case and in the case at bar, except 
the clause in the case at bar specifically 
reiterates the liability of petitioner for the 
cash consideration and royalties to be paid 
for the Zest-O-Mat Machine, in the event 
any part of the purchase contract should 
violate the Anti-Trust or other laws. 


In the case of Ford Motor Co. v. State, 
142 Tex. 5, 175 S. W. 2d 231, the State sued 
Ford for violation of the Anti-Trust laws 
of Texas on allegations that the contract 
which Ford had with its dealers in Texas 
was illegal and void. The trial court sus- 
tained Ford’s exceptions to the State’s 
petition, and the cause was dismissed. On 
appeal, the Court of Civil Appeals reversed 
and remanded for a trial upon the merits. 
In affirming the judgment of the Court of 
Civil Appeals, this Court said: 


“A contract which merely agrees to do 
a certain thing ‘in so far as it is lawful 
for the dealer to so agree * * *’ on its 
face constitutes no agreement to do the 
thing mentioned, if it is unlawful to do 
so. Nevels v. Harris, 129 Tex. 190, 102 
S. W. 2d 1046, 109 A. L. R. 1464.” 


As pertinent to this cause the Court further 
says: 

“The State contends that Section 9(b) 
of this alleged contract on its face violates 
our anti-trust laws, because it obligates 
Ford Dealers not to sell Ford Products 
at less than retail prices established by 
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Ford for the dealer’s city or town from 
time to time. This section of the contract 
reads as follows: ‘(b) Insofar as it is 
lawful for Dealer so to agree, not to resell 
Company products bearing Company’s 
trademark or trade name at less than 
retail prices established for Dealer’s city 
or town from time to time by Company, 
except in cases where such goods have 
been damaged, or have become obsolete, 
or are about to become obsolete, because 
of change in models, or in the case of 
sales to Company or its nominees or to 
other authorized Ford Dealers, or Asso- 
ciate Ford Dealers, and except when a 
discount is warranted by quantity pur- 
chases unless such a discount is in vio- 
lation of law. Dealer agrees, if requested 
by Company, to display prominently in 
Dealer’s showroom a chart showing cur- 
rent minimum retail prices as established 
by Company for Dealer’s City or Town’. 

“Under the rule of law already an- 
nounced in this opinion, this contract 
provision, on its face, does not violate our 
anti-trust laws. It only obligates the 
dealer if it is lawful for him to be obli- 
gated. If it is unlawful, no obligation is 
assumed. If no obligation is assumed, 
no violation of law is contracted for.” 


The Court also discusses and upholds 


contract provisions for supervision of the 
place of business, accounting methods and 


conduct of the dealer’s business, somewhat 


comparably to provisions in the contract 
under discussion. 


Respondent contends that under the pro- 


visions of Art. 7437, Vernon’s Annotated 


Civil Statutes, “any contract or agreement 


in violation of any provision of this sub- 
division shall be absolutely void and not 
enforcible either in law or equity.” This 
statute was the same when all three of the 
cases above cited were decided. Also, the 
wording of the Usury Statute (Art. 5071, 
Vernon’s Annotated Civil Statutes) which 
was in effect when the Nevel’s case supra, 
was decided by this Court, is, in part: 


“*« * * and all written contracts whatso- 
ever, which may in any way, directly or 
indirectly, provide for a greater rate of 
interest [than legal rate of 10%] shall be 
void and of no effect for the amount or 
value of the interest only * * *.” 


In the face of this statute this Court, in the 
Nevel’s case, approved the collection of all 
interest not above the legal rate. In the case 
at bar, we have a valid and legal provision as 
to the payment of the purchase price for the 
Zest-O-Mat machine contained in a sepa- 
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rate paragraph to those violating the Anti- 
Trust Act, and so being severable, may be 
enforced. 


In view of the above authorities, I be- 
lieve that Paragraph 12 is a valid, binding 
and severable part of the contract for the 
purchase of the machine between the par- 
ties hereto. 


[Royalty Payments Not Unlawful] 


Petitioner cites no case holding that a 
payment of a royalty as a part of the pur- 
chase price for the machine is illegal or 
unlawful, nor does he make any such 
contention. I do not believe that it is a 
violation of law to agree to purchase any 
machine by making a cash down-payment, 
and to pay out the balance at an agreed 
figure per unit produced or manufactured 
in such machine for a definite time. This 
is the effect of the consideration agreed to 
be paid in Paragraph 4. with the addition 
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of a guaranteed minimum payment of 


$500.00 per year for a definite 8 year period. 
Petitioner contends that the royalty provi- 
sions violate the antitrust statute in that 
they are an attempt to exercise control over 
the machine after it has been bought and 
paid for, thus constituting a servitude and 
restraint upon the use and alienation of the 
machine. I do not so construe the con- 
tract. As I have said above, the provision 
for “royalty” payment is a part of the pur- 
chase price to be paid for the machine, and 
constitutes a personal obligation of the 
Second Party. No lien on the machine is 
reserved, nor attempted to be reserved by 
First Party. First Party admits that the 
title to the machine passed to the Second 
Party purchaser. 

It follows that I would affirm the judg- 
ments of both courts below. 


Associate Justice GARWoOD joins in this 
opinion. 


[67,788] Bruce A. Mackey, individually, and Time Saver Tools, Inc. v. Sears, 
Roebuck & Co. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil No. 53C1240. Dated May 12, 1954. 


Sherman Antitrust Act 


Monopolies—Under Sherman Act, Section 2—Approaches and Tests.—Allegations in 
a complaint that the defendant was engaged in general retail merchandising, selling among 
other things, nursery lamps and tools, and did an annual business of nearly three billion 
dollars were manifestly insufficient to establish monopoly or monopoly power. There was 
no statement as to the retailer’s volume in the nursery lamp and tool business, either 
nationally or locally, or any factors relating to the opportunities of the public to purchase 
in a free and unrestrained market. The retailer’s volume in other fields was irrelevant. 
There was no factual statement showing that the predatory practices complained of had 
lessened competition. The effectiveness of exclusionary practices employed against a 
single competitor could not be held to be monopolization where others in the same field 
were numerous and active. 


See Monopolies, Vol. 1, J 2510.200, 2530.40. 


Monopolies—Under the Sherman Act, Section 2—Attempts To Monopolize—A com- 
plaint alleging that a general retail merchandiser had attempted to drive the defendants out 
of business by price-cutting, threats of boycotts, and by copying tool designs of the 
defendants did not show that the retailer had achieved an actual monopoly or had attained 
monopoly power in the field and in the area in which the plaintiff was engaged. The 
complaint did not contain any factual or near factual allegations which would imply that 
the alleged predatory practices of the retailer coupled with its economic strength would 
bring about a monopoly. The complaint was defective in that it failed to show a causal 
connection between the destruction of the plaintiff and his corporation and the disciplining 
of the retailer’s other suppliers, on the one hand, and the elimination or degrading of 
general competition in the areas of business in which the retailer and the plaintiff had a 
common interest, on the other hand. The actions taken to ruin the plaintiff and discipline 
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suppliers may have been “reprehensible” but there was not the slightest showing of im- 
pending monopoly other than the base assertion of the pleader. 


See Monopolies, Vol. 1, § 2515.10, 2530.40. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Practices Constituting Discrimination—Geographic Pricing 
Practices—Underselling in Certain Trade Zones.—A complaint alleging that a retailer of 
general merchandise sold below cost lamps purchased from a plaintiff in two cities but 
not in other comparable cities, induced suppliers of lathe bits to sell the bits to the retailer 
at prices lower than those charged a plaintiff, and sold tools in some parts of the United 
States at prices lower than elsewhere to destroy competition was not sustained. Price 
discrimination is unlawful if it tends to injure, destroy or prevent competition with the 
person who grants or receives the benefit of the discrimination or with the customers of 
either. Since the plaintiffs were not within the defined areas of competition, the allegations 
of sales at discriminatory prices in different areas did not show any injury as the result 
of price discrimination. The contention that the defendant obtained lathe bits at a lower 
price than the plaintiffs was irrelevant, because the supplier of the bits, not the defendant, 
was the offender, and if any cause of action was sustainable on this ground, the supplier 
should necessarily have been joined as a party defendant. 


See Price Discrimination, Vol. 1, § 3505.585; Private Enforcement and Procedure, 
Vol. 2, § 9009.275. 


For the plaintiffs: Edward I. Rothschild, John Paul Stevens, and Norman J. Barry, 
Chicago, Illinois. 


For the defendant: Leo H. Arnstein and Herbert E. Ruben, of Lederer, Livingston, 
Kahn & Adsit, Chicago, Illinois. 


Memorandum Robinson-Patman “Act @U.S™ Ga secsar ls 
2, 13(a)). The factual allegations are as 


Juttus J. Horrman, District Judge [Jn follows: 


full text]: The issues in this case arise on 


the defendant’s motion to dismiss the com- 
plaint, except Count III, to which an an- 
swer has been filed. 


The complaint is brought by Bruce 
Mackey and Time Saver Tools, Inc., a 
corporation, against Sears, Roebuck & Co. 
and consists of six Counts. 


Count V is brought under Section 2(f) 
of the Robinson-Patman Act (15 U. S. C. 
Sec. 13(f)) interdicting the receipt of a 
prohibited price discrimination. This Count 
is admittedly deficient under Automatic 
Canteen Co. v. Federal Trade Commission 
[1953 Trave Cases { 67,503], 346 U. S. 61, 
decided since the complaint was filed. 

Count I presents a claim for treble dam- 
ages under the antitrust laws and Counts 
II, IV and VI aver common law causes 
of action. The statutory and the common 
law claims will be considered separately. 


The Claim for Treble Damages—Count I 


This Count is brought on behalf of 
Mackey alone and purports to charge con- 
duct offending Sections 1 and 2 of the 
Sherman Act and Section 3 [1] of the 
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(a) Mackey, as sole surviving stock- 
holder, succeeded to the ownership of all 
of the rights of two “Metalcraft” corpo- 
rations, since dissolved, which were en- 
gaged in the interstate business of making 
and selling nursery lamps. (Par. 3) 


(b) The plaintiff Time Saver Tools, 
Inc. is engaged in the interstate business 
of manufacturing and selling tools. All 
of its stock is owned by Mackey. (Par. 5) 


(c) Sears is engaged in general retail 
merchandising, selling nursery lamps and 
tools, among other items. It is the 
largest mail order company in the world 
and additionally operates over 700 retail 
stores in the United States and some 
foreign countries. The business of Sears 
is interstate. Its sales are presently at 
a rate of over $2,900,000,000 yearly. 
The “tremendous volume” of Sears gives 
it power to destroy the business and 
property of its small competitors and sup- 
pliers through refusals to deal with such 
suppliers or through the actual or 
threatened use of unreasonably low prices. 
Sears has used its power “to discipline 
and punish suppliers” with the specific 
intent to injure and destroy potential 
competitors who made purchases from 
such suppliers. The exercise of such 
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power constitutes an intent to monopolize 

»a part of interstate trade and has the 
effect of unreasonably restraining com- 
petition among suppliers and of coercing 
suppliers of Sears to deal with it on 
Sears’ terms, (Par. 8-10) 


(d) Beginning in 1949 Sears has en- 
gaged in a continuing attempt to de- 
stroy every business in which Mackey 
was engaged in order to punish him for 
his refusal to deal on Sears’ terms and 
to restrain others from similar refusals, 
(Pars bL) 

(e) In 1946 Sears by threatening to dis- 
continue its purchases caused Metalcraft 
to sell its nursery lamps exclusively to 
Seanse (bain WZ) 


_ (f) In 1949 Sears notified Mackey that 
it would not accept 30,000 nursery lamps 
which Metalcraft was under contract to 
supply unless the price was reduced 20% 
declaring that if the reduction were re- 
fused Sears would ruin Mackey and 
Metalcraft. (Par. 13) 


(g) Mackey declined to accede to the 
price reduction and thereupon attempted 
to sell the nursey lamps through depart- 
ment stores in Milwaukee and Detroit. 
With the intent of despoiling Mackey’s 
plans, Sears sent substantial quantities of 
the Metalcraft lamps, for which it had 
paid $2.20 apiece, for sale in Milwaukee 
and Detroit at 94¢, though not in other 
comparable cities. At the same time Sears 
listed the lamps in two of its catalogs at 
84¢ apiece, supplying a cheap imitation 
of the Metalcraft lamps “to persons or- 
dering from Sears’ catalog representation 
of Metalcraft’s lamp.” As a direct result 
of such conduct, Metalcraft became in- 
solvent and was dissolved. (Par. 14) 

(h) In October 1952, while Mackey 
was engaged in selling tools for Vascoloy, 
Sears caused Vascoloy to discharge Mackey 
under the threat of refusing to make fur- 
ther purchases from customers of Vas- 
coloy. (Par. 15, 16) 

(i) Time Saver was formed to manu- 
facture and sell certain new type tools 
devised in part by Mackey. Through na- 
tional advertising such tools became iden- 
tified with Time Saver in the market. 
(Par. 17) 

(j) Sears is presently purchasing and 
selling tools which are copies of the tools 
developed by Mackey in plastic cases 
which are copies of the cases used by 
Time Saver. The Sears case contains the 
same legend and design on its display 
surface but the words ‘‘Craftsman” and 
“Sears, Roebuck & Co.” are substituted 
for the words “Time Saver Tools, Munde- 
lein, Ill.” Sears’ purpose is to appropriate 
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the market for the tools and at the same 
time to destroy Mackey. With respect to 
certain tools, Sears’ conduct continued 
notwithstanding notice of Time Saver’s 
patent application and despite knowledge 
that Sears’ copies infringe on the inven- 
tion embodied in the patent application. 
(Pare 18m 19) 

(k) Through promises of future busi- 
ness Sears has been able to purchase tools 
from Time Saver’s supplier at prices 
lower than the price charged Time Saver 
and has sold the tools below manufac- 
turing cost for the purpose of appro- 
priating the market and destroying Time 
Saver. (Par 20) 

(1) Sears has sold tools in some parts 
of the United States at prices lower than 
others for the purpose of destroying com- 
petition from Mackey or Time Saver. 
(Par. 21) 

(m) The described practices were un- 
dertaken by Sears in order to destroy 
Mackey and constitute an attempt to 
monopolize interstate commerce engaged 
in by Mackey and small companies mak- 
ing sales to Sears or which would be 
competitors of Sears in the retail market. 


As the result of the alleged injustices, 
Mackey demands treble damages in the 
amount of $570,000, together with incidental 
and injunctive relief. Time Saver does not 
join in the prayer for relief under this 
Count. 

Discussion of the Sherman Act 


So far as the Sherman Act is concerned, 
it is implicit in the plaintiff’s brief that only 
a Section 2 violation is urged. No reliance 
is placed on Section 1. This is inevitable, 
since there is no charge of combination or 
conspiracy among distinct legal entities 
having separate economic motives, personal 
to themselves, which is an indispensable 
requisite for a Section 1 violation. Times- 
Picayune v. United States [1954 Trane CASES 
{ 67,494], 345 U. S. 594, 626; Timken Roller 
Bearing Co. v, Umited States [1950-1951 
TRADE Cases J 62,837], 341 U. S. 593, 598, 
606. Nelson Radio & Supply Co. v. Motorola 
[1952 Trapve Cases § 67,386], 200 F. 2d 911, 
914 (C. A. Sth Cire. 1952); United States 
v. Yellow Cab Co. [1946-1947 TrapE Cases 
157;576]-°332 UsS: 218227. 

To justify a suit for treble damages (15 
U. S. C. Sec. 15) two conditions must 
concur. The plaintiff must establish (a) a 
violation of the antitrust laws and (b) 
injury to the plaintiff proximately resulting 
from the established violation. Goodman & 
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Son v. Umted Lacquer Mfg. Corp. [1948-1949 
Trane CAsEs § 62,355], 81 F. Supp. 890 (D. C. 
Mass. 1949). Sunbeam Corporation v. Payless 
Drugstores [1953 Trapve Cases {[ 67,492], 
113 F. Supp. 31 (D. C. Cal. 1953). Nelson 
Radio & Supply Co. v. Motorola [1953 Trapr 
CASES { 67,386], supra. 

The Sherman Act decries conduct unrea- 
sonably restricting competition in the public 
market and a charge of transgressing the 
statute necessarily involves a public evil 
as distinguished from a purely private wrong. 
Neumann v. Bastian-Blessing Co. [1946-1947 
Trape Cases 957,531], 70 F. Supp. 447 
(CD: Ce 1il..1947, (La Buy, Dis). 


The factual requirements for a civil suit 
are no less severe than the requirements for 
a criminal indictment. Plaintiff argues that 
it is absurd to suggest that the public has 
no interest in an individual who is being 
deliberately destroyed. Assuredly the thought 
is valid but it serves no purpose in enlarg- 
ing the scope of the statute. 

Our initial task, therefore, is to determine 
whether Count I sufficiently describes an 
offense under Section 2 of the Sherman Act. 

Rule 8(a) prescribes that a complaint 
shall include “a short and plain statement 
of the claim showing that the pleader is 
entitled to relief” to which is added the di- 
rection that each averment “shall be simple, 
concise and direct.” While a cause of ac- 
tion need not be stated with the technical 
accuracy and completeness required at com- 
mon law, the pleading must make it evident, 
at least in a practical way, that the pleader 
is entitled to relief. Commercial Banking 
Corp. v. Indemnity Insurance Company of 
North America, 1 F. R. D. 380 (D. C. Pa. 
1940). 

The broad tolerance of the Rules does not 
extend to justify the allegation of a claim 
in the words of a statute and this is es- 
pecially true in the case of a statute like 
the Sherman Act which defines a social and 
economic offense in terms of a general 
principle without specific tests to aid in its 
application. Louisiana Farmers’ Protective 
Union v. Great Atlantic and Pacific Tea Co. 
[1940-1943 TrapE Cases { 56,239], 131 F. 2d 
419 (C. C.A. 8th 1942). 

The degree of definition required in al- 
leging ultimate facts varies from one type 
of case to another, but invariably enough of 
a factual nature related to the specific oc- 
currences constituting the claim must be 
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included to indicate that a cause of action 
is at least potentially present. Unless this 
test is met, the conduct of a trial would be 
a pointless waste of time. 


The problem, therefore, is whether Count 
I, viewed in this liberal aspect, states a case 
within Section 2 of the Sherman Act. 


Section 2 has a dual aspect. It condemns 
both the act of monopolizing and an at- 
tempt to monopolize. As support for the 
monopoly charge, the complaint alleges that 
the defendant Sears is engaged in general 
retail merchandising, selling among other 
items nursery lamps and tools, and that its 
current annual business exceeds $2,900,000,000. 
These allegations are manifestly insufficient 
to establish monopoly or monopoly power. 


In United States v. Columbia Steel Com- 
pany [1948-1949 TrapE Cases {] 62,260], 334 
U. S. 495, 527, the Court said: 


“In determining what constitutes un- 
reasonable restraint, we do not think the 
dollar volume is of itself of compelling 
significance; we look rather to the per- 
centage of business controlled, the 
strength of the remaining competition, 
whether the action springs from business 
requirements or purpose to monopolize, 
the probable development of the indus- 
try, consumer demands, and other char- 
acteristics of the market. We do not 
undertake to prescribe any set of per- 
centage figures by which to measure the 
reasonableness of a corporation’s enlarge- 
ment of its activities by the purchase of 
the assets of a competitor. The relative 
effect of percentage command of a market 
varies with the setting in which that 
factor is placed. United States v. United 
Shoe Machinery Corp. {1953 TRADE CASES 
J 67,436], 110 F. Supp. 295 (D. C. Mass. 
1953). 

In the instant case there is no statement 
as to Sears’ volume in the nursery lamp 
and tool business, either nationally or local- 
ly, or any factors relating to the opportuni- 
ties of the public to purchase in a free and 
unrestrained market. Sears’ volume in other 
fields is clearly irrelevant. There is no 
factual statement showing that the preda- 
tory practices complained of have to the 
slightest extent lessened competition in the 
field of activity in which the plaintiff was 
engaged. The effectiveness of exclusionary 
practices employed against a single competi- 
tor cannot be held to be monopolization 
where others in the same field are numerous 
and active. The destruction of the plain- 
tiff alone would in no sense deprive other 
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competitive entities of their market or affect 
the public to any measurable extent. Neu- 
mann v. Bastian-Blessing Co. [1946-1947 TRApE 
Cases J 57,531], supra. 


The other aspect of Section 2 which has 
pertinency is the interdiction of an “at- 
tempt to monopolize.” The classical defini- 
tion of Mr. Justice Holmes is immediately 
pertinent. In Swift & Co. v. United States 
196 U. S. 375, 396, he said: 


“The statute gives this proceeding against 
combinations in restraint of commerce 
among the states and against attempts to 
monopolize the same. Intent is almost 
essential to such a combination and is 
essential to such an attempt. Where acts 
are not sufficient in themselves to produce 
a result which the law seeks to prevent 
—for instance, the monopoly—but require 
further acts in addition to the mere 
forces of nature to bring that result to 
pass, an intent to bring it to pass is neces- 
sary in order to produce a dangerous 
probability that it will happen. Comnon- 
wealth v, Peaslee, 177 Massachusetts 267, 
272. But when that intent and the con- 
sequent dangerous probability exist, this 
statute, like many others and like the 
common law in some cases, directs itself 
against that dangerous probability as well 
as against the completed result.” 


This definition has received recent approval. 
Lorain Journal v. Umited States [1950-1951 
TRADE Cases { 62,957], 342 U. S. 143, 153. 


Since the complaint makes no showing 
that Sears had achieved an actual monopoly 
or had attained monopoly power in the field 
and in the area in which the plaintiff was 
engaged, it becomes pertinent to inquire 
whether the predatory practices described 
coupled with the economic strength possessed 
by Sears imply “an intent to monopolize 
a part of interstate trade” and afford evi- 
dence of a dangerous probability that a 
monopoly will ultimately be accomplished. 
The complaint can be searched in vain for 
any factual or near factual allegations that 
bring any such conviction to the mind. 

Specifically the defect in the complaint 
is the absence of any causal connection 
between the destruction of the plaintiff and 
his corporations and the disciplining of 
Sears’ suppliers on the one hand, and the 
elimination or degrading of general com- 
petition in the areas of business in which 
Sears and the plaintiff had a common inter- 
est on the other hand. The actions taken 
to ruin the plaintiff and discipline suppliers 
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may be reprehensible but there is not the 
slightest showing of impending monopoly 
other than the bare assertion of the pleader. 


It is true that an offensive monopoly need 
not be nationwide. It may indeed embrace 
only a small locality. As stated by Mr. 
Justice Reed in United States v. Columbia 
Steel Co. [1948-1949 Trape Cases { 62,260], 
334 U. S. 495, 519: 


“The Sherman Act is not limited to 
eliminating restraints whose effects cover 
the entire United States. We have con- 
sistently held that where the relevant 
competitive market covers only a small 
area the Sherman Act may be invoked 
to prevent unreasonable restraints within 
that area.” United States v. Yellow Cab 
Co. [1946-1947 TrapE Cases J 57,576], 332 
U.S. 218. Gamco Inc. v. Providence Fruit 
& Produce Co. [1952 TrapE Cases { 67,219], 
194 F. 2d 484 (C. C. A. Ist 1952), where 
the monopoly operated within the con- 
fines of a single building. 


However, the charge that Sears undersold 
the plaintiff in Milwaukee and Detroit is not 
sufficient to establish any destructive effect 
on the competition in those areas or any 
exclusionary practices. 

Price cutting in itself is not inherently 
unlawful. Schine Theatres v. Umited States 
[1948-1949 TrapE CAsEs {[ 62,245], 334 U. S. 
110)" 120: 


There is no charge that Sears and the 
plaintiff were the only vendors of nursery 
lamps in the two cities or any allusion to 
the financial strength or weakness of any 
other competitors who may have been en- 
gaged in those markets, or indeed any other 
allegations descriptive of a competitive situ- 
ation in which the public interest was 
involved. All of the factual allegations 
emphasize the plaintiff as the primary object 
of Sears’ destructive intent. 

Both sides converge upon United States 
v. New York Great Atlantic and Pacific Tea 
Company [1946-1947 Trape Cases { 57,491], 
67 F. Supp. 626 (D. C. Ill. 1946), affirmed 
[1948-1949 Trape Cases { 62,375] 173 F. 2d 
79, as being the most closely related deci- 
sion. The defendant asserts that this case 
stands alone as sustaining a monopoly 
charge where no dominating control of 
the market was proved, yet defendant 
offers no citations to authoritative cases 
where the decision has been criticized, 
limited or rejected. It is not necessary to 
justify this decision, although it is easily 


1 67,788 


69,534 


defensible and undoubtedly sound. So far 
as the case relates to Section 2 of the 
Sherman Act, it was presented to the court 
as an attempt to create a partial monopoly 
and a conspiracy between the principal 
defendant and its associated companies was 
charged. There was no contention that 
an actual monopoly had been accomplished 
and therefore the decision was based upon 
a different aspect of Section 2 from the 
group of cases, stressed by the defendant, 
in which the Supreme Court has measured 
the percentage of the business transacted 
by the offending corporation in the particu- 
lar field of competition. The court found 
that where, in spite of a declaration of 
innocence of purpose the “conscious acts 
of a@ group are such as inevitably to work 
undue restraint of trade or a monopoly, in 
whole or in part, the actors thereby bring 
about transgression of the congressional 
rule of conduct.” (p. 676. Emphasis sup- 
plied.) The court concluded that A. & P.’s 
plan of action consisting of numerous and 
diverse restrictive practices inevitably and 
inherently tended to restrain trade and 
create a partial monopoly. Even though 
some one or all of the acts of A. & P. 
standing alone might not amount to a vio- 
lation of law, ‘when coupled and inextrica- 
bly interwoven with the activities of Acco, 
(such actions) reflect inevitably the mis- 
use of defendants’ power in competition 
with others to such an extent as to create 
undue interference with commerce—undue 
restraint of trade—of such a character as 
to result in monopoly.” 


The separate and successive acts of the 
defendant factually recited in the first Count 
were invariably directed toward the elimi- 
nation of the plaintiff alone, and therefore 
bear no real analogy to the impairment of 
the public interest proved in the A. & P. 
case. 


The charge of the Sherman Act violation 
cannot be sustained. 


The Claim Under Section 3 [1] of the 
Robinson-Patman Act (15 U. S. C. 13(a)) 


The second anti-trust violation seriously 
urged is an offense under Section 3 [1] 
of the Robinson-Patman Act. So far as 
pertinent, this section provides: 


“Tt shall be unlawful for any person * * * 
to discriminate in price between different 
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purchasers of commodities of like grade 
and quality, * * * where the effect of 
such discrimination may be substantially 
to lessen competition or tend to create 
a monopoly in any line of commerce, or 
to injure, destroy, or prevent competition 
with any person who either grants or 
knowingly receives the benefit of such 
discrimination, or with customers of 
either of them * * *,”’ 


The pertinent allegations of the com- 
plaint are: 


(a) Paragraph 14. Sears sent lamps 
which it had purchased from Metalcraft 
to Milwaukee and Detroit, though not to 
other comparable cities, for sale below 
cost. 

(b) Paragraph 20. Sears induced sup- 
pliers of lathe bits to sell the bits to 
Sears at prices lower than the prices 
charged Time Saver. 

(c) Paragraph 21. Sears sold tools in 
some parts of the United States at lower 
prices than elsewhere for the purpose of 
destroying competition from Mackey or 
Time Saver. 


In the light of what has been said under 
the discussion of the Sherman Act, the 
only clause of Section 3 [1] of the Robin- 
son-Patman Act which is significant here 
is that which specifies that price discrimi- 
nation is unlawful if it tends to injure, 
destroy or prevent competition with the 
person who grants or receives the benefit 
of the discrimination or with the customers 
of either. To succeed plaintiff must bring 
himself within the defined area of competi- 
tion in order to show that he has been 
injured as a result of an infraction of 
the section. Goodman & Son v. United Lac- 
quer Mfg. Corp. [1948-1949 TrapE CASES 
7 62,355], supra. Nelson Radio & Supply Co. 
v?, Motorola [1953 TravE Casxs J 67,386], 
supra, Sunbeam Corporation v. Payless Drug 
Stores [1953 TrapE CAsEs § 67,492], supra. 


Manifestly Mackey was not a person who 
granted or received any price concession 
or a customer of Sears or its customers. 
This disposes of the allegations in Para- 
graphs 14 and 21 with finality. 


The charge in Paragraph 20 that the 
common supplier of lathe bit sets to Sears 
and Mackey sold to Sears at a lower price 
than Time Saver is irrelevant since Time 
Saver is not a party plaintiff to Count I. 
Further, the supplier of the bits—not Sears 
—is the offender described by the statute, 
and if any such cause of action is sustain- 
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able the supplier should necessarily be 
joined as a primary party defendant. Fin- 
ally, the emasculated allegations of Section 
20 hardly conform even to the simple re- 
quirements of Rule 8. 


Count II—Common Law Cause of Action 


Mackey is the sole party plaintiff in Count 
Il. Plaintiff seeks to justify this Count as 
a common law action for the intentional and 
deliberate destruction of the plaintiffs busi- 
nesses, accomplished through a planned pro- 
gram which, the plaintiff says, must be 
considered as a connected whole. The ac- 
tion, therefore, sounds in tort. 


The substantial facts alleged are (1) Sears 
induced Metalcraft to sell its nursery lamps 
to Sears exclusively, (2) Sears refused to 
accept lamps which Metalcraft was under 
contract to supply Sears and demanded 
price reductions under threat that Sears 
would ruin Mackey and Metalcraft if the 
reduction were refused, and (3) Sears sold 
Metalcraft the lamps below cost in Milwau- 
kee and Detroit constituting markets which 
Metalcraft was attempting to develop. 


A corporation has the right to select its 
customers and to refuse to sell its products 
for any reason whatsoever. Times-Picayune 
v. United Siates, supra. Nelson Radio & 
Supply Co. v. Motorola, supra. 

The right arbitrarily to refuse to deal with 
or purchase from anyone should be equally 
immune from attack or criticism. 


Price cutting is not inherently unlawful. 
Schine Theatres v. United States [1948-1949 
TRADE CASES §[ 62,245], supra, at 120. United 
States v. New York Great Atlantic & Pacific 
Tea Co., supra [1946-1947 Trane CASES 
7 57,491], at 642. 


No fraudulent practices are alleged. The 
sole impropriety charged is that Sears noti- 
fied Mackey he would be ruined if he re- 
fused to accede to a price reduction. Such 
purpose not identifiable in some objective 
way with acts which are in and of them- 
selves lawful does not render the conduct 
actionable. 


Count IV—Common Law Action for 
Unfair Competition 


This Count is brought by Time Saver as 
the sole plaintiff. The essence of the charge 
is that Sears was guilty of unfair competi- 
tion in that it copied unpatented tools (ap- 
plications for patents were pending) and 
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the case in which the tools were presented 
to the public which were designed and 
offered for sale by Time Saver. The words 
“Craftsman” and “Sears, Roebuck & Co.” 
were imprinted on the package offered to the 
public by Sears. 


Suffice it to say that the complaint con- 
tains no allegations from which it could be 
concluded that any reasonably intelligent 
and alert member of the public was deceived 
into purchasing Sears’ tools believing they 
were the product of Time Saver. 


Plaintiff relies upon several cases of which 
Quaker Oats Co. v. General Mills, Inc., 134 
F, 2d 429, decided in this Circuit, is typical. 
Two excerpts from Judge Minton’s opinion 
make it unmistakably clear that the claimed 
cause of action cannot be sustained. At 
Page 431 the court said: 


“The plaintiff was bound to use reason- 
able care in the marketing of its product 
to see that the public was informed of the 
source thereof, and to so identify its 
product as to make it readily distinguish- 
able from the defendant’s product.” 


And again at Page 432: 


“The plaintiff, in marketing its goods, is 
not bound to make them ‘foolproof’ so 
that no one can make a mistake in re- 
gard thereto.” 


Unless it were shown that the plaintiff's 
product had acquired a secondary meaning 
identifying the product with the plaintiff, 
there would be no basis for asserting that 
the public was misled even though the 
package and its contents offered by Sears 
were identical with that of Time Saver. 
Count IV is also deficient in this respect. 


Count VI—Omnibus Count at Common Law 


This Count is brought by Mackey alone. 
In effect it duplicates all of the preceding 
Counts except Count J and charges the 
practices of Sears were performed in further- 
ance of its plan to destroy Mackey and his 
businesses. 

In view of the position herein expressed 
on Counts II, IV and V, obviously most of 
the allegations are superfluous and at best 
background or evidentiary material. The 
defendant concedes that that portion of 
Count VI which duplicates Count III is 
sustainable. The defendant has sought the 
elimination of either Count III or Count VI 
on the basis of duplication. No charge of 
prejudice to the defendant, if both Counts 
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are permitted to stand, has been urged and 
none is perceivable. Under these circum- 
stances and in view of this court’s liberal 
attitude on questions of pleading, the motion 
to strike Count VI is denied. 


The Problem as to Whether an Amendment 
Should be Allowed 


This case has been argued extensively 
and with great skill. There is nothing in 
the pleading to indicate that any supple- 
mental allegations would establish a monop- 
oly or monopoly power by Sears in the 
field and localities in which the plaintiff 
conducted his several businesses, or that the 
alleged wrongful practices of Sears affected 
the open and public market in such a way 
as to lay a foundation for a supportable 
charge of an attempt to monopolize. In 
respect to Section 3 of the Clayton Act the 
circumstances recited do not coincide with 
the requirements of the law. Therefore, 
leave to amend the complaint under the 
anti-trust laws will be denied. 
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The allegations of Count I] are not sug- 
gestive of practices a fuller or correct state- 
ment of which would constitute a cause of 
action, and therefore leave to amend in 
respect to this claim will be denied. 

As to Count IV, the situation is some- 
what different. Supplementing the Count 
with allegations showing that the lathe bit 
package had become identified with Metal- 
craft in the public mind and that the Sears 
package was deceptively the same, not- 
withstanding the imprint of Sears’ own trade 
name, would supply the existing deficien- 
cies, and therefore leave to amend the claim 
for unfair competition would be in order. 

In net, Counts I, II, I1V and V will be 
stricken with leave to amend Count IV and 
without leave to amend Counts I, II and V. 

Counsel will confer and present a draft 
order not inconsistent with the views herein 
expressed within five days from the date 
hereof. 


[| 67,789] Sunbeam Corp. v. Central Housekeeping Mart, Inc., Bernard Cole, Earl 


Cole, and Abe Krasny. 


In the Illinois Appellate Court, First District. 


Filed July 2, 1954. 


Nos. 46043 and 46044 consolidated. 


Appeal from the Superior Court of Cook County. Reversed. 


Illinois Fair Trade Act 


State Laws—Fair Trade—Defenses—Refusal to Sell—Horizontal Conspiracy.—In 
entering on the pleadings a permanent injunction restraining the advertising and sale 
of plaintiff’s products below the fair trade price the trial court erred, because the answer 
of the defendants, non-signers, alleged a Sherman Act violation by the plaintiff and, 
since it was a prima facie affirmative defense, it required a reply or other pleading. The 
defense, alleging a horizontal conspiracy on the part of plaintiff and other manufacturers 
to boycott the defendants and other non-signing retailers, charged in general an antitrust 
violation, and since no motion was made to specify the allegation, to modify it, or to 
strike it, the defendants had no chance to amend their answer to meet the objection 
leveled against it on appeal. Other defenses were overruled. A Government antitrust 
complaint against the plaintiff had been adopted by the defendants’ answer. The Govern- 
ment complaint had charged an unlawful conspiracy between plaintiff and its wholesalers 
(1) to coerce retailers in fair trade states into fair trade contracts, by boycott, if necessary, 
and (2) to make agreements in non-fair trade states to boycott retailers in fair trade 
states who had not made agreements with the plaintiff. The plaintiff's refusal to sell to 
the defendants without a contract was not an illegal boycott, but was the exercise of 
a legal right. As to the alleged boycott agreements in non-fair trade states, since the 
answer showed no connection between the alleged illegality in such states and the trans- 
actions between plaintiff and the defendants, the aspect of the defense of illegality arising 
from vertical contractual arrangements was insufficient. 


See Fair Trade, Vol. 1, § 3154.15, 3258.15, 3354.15, 3362.15, 3428.15, 3440.15. 
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State Laws—Fair Trade—Defenses—Unreasonably High Prices.—In a suit to enjoin 
sales below the fair trade price and for damages, the defense that plaintiff’s prices were 
arbitrarily and unreasonably high was overruled. It would be unreasonable in this case 
to rely upon this general defensive averment to force an inquiry into a large national 
manufacturing company, its cost of doing business, its cost accounting records, and 
supporting data. 


See Fair Trade, Vol. 1, § 3180.15. 


State Laws—Fair Trade-—Clean Hands—Unfair Discrimination—Sales to Post Ex- 
changes—Sales to Employees of Retailers and Other Firms.—In a suit to enjoin violations 
of fair trade prices, the defense that plaintiff was guilty of unfair discrimination and 
abandonment of fair trade was insufficient. Defendants alleged that plaintiff permitted 
sales at less than fair trade prices at Army and Navy post exchanges and to employees 
of certain retailers and industrial firms. As to the military exchanges, judicial notice 
should be taken that they are under the jurisdiction of the Federal Government and 
hence are to be classed with non-fair trade states. However, the charge that sales were 
made below the fixed price to employees of retailers and industrial firms required the 
plaintiff to go forward in pleading either by motion for more particular allegation or 
by reply. 

See Fair Trade, Vol. 1, § 3232.15, 3440.15. 


For the appellant: Sherwin & Sherwin, Chicago, Illinois. 


For the appellees: Hay, Morton, Finn & Van Mell, Chicago, Illinois. 


Reversing a judgment of the Illinois Superior Court, Cook County, 1952 Trade Cases 


{| 67,379. 


[Suit to Enjoin Fair Trade Violations 
and to Recover Damages] 


Rocer J. Kitey, Justice [In full text]: 
This is an action based on alleged viola- 
tion of the Illinois Fair Trade Act [Chap. 
12114, Par. 188-191, Ill. Rev. Stat. (1953)] 
to restrain the defendants from advertising 
and selling plaintiff's standard products 
below fair trade prices, and to recover 
damages for consequent harm. The chan- 
cellor awarded injunctive relief and referred 
to a master the issues with respect to dam- 
ages. Defendants have filed separate ap- 
peals from two orders and the appeals have 
been consolidated. 


I 
On Rehearing [46043] 


[Non-Signer Provisions of Illinois 
Fawr Trade Act] 


Plaintiff is a Chicago manufacturer of 
electrical appliances which are sold nation- 
wide. Since 1937 its products have been 
distributed by means of fair trade contracts 
in states where those contracts are permis- 
sible. Under this system, plaintiff contracts 
with distributors who agree that they will 
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sell plaintiff's products only to retailers 
who in turn have contracted with plaintiff 
not to resell plaintiff’s products at less than 
the fair trade price from time to time estab- 
lished by plaintiff. 

Defendants conduct a retail business in 
Chicago. Among other commodities, they 
sell electrical appliances, including products 
of plaintiff. They have no fair trade con- 
tract with plaintiff. They operate what is 
designated a “discount store” and advertise 
and sell plaintiff’s electrical appliances at 
less than the fair trade price. 

Plaintiff's action is brought by virtue of 
Section 2 of the Illinois Fair Trade Act, 
which provides that wilful and knowing 
advertising, offering for sale or selling any 
commodity at less than the fair trade con- 
tract price “is actionable at the suit of any 
person damaged thereby” whether the per- 
son so advertising, etc. is a party to the 
contract or not. This section has been 
challenged as unconstitutional, but was sus- 
tained by the Illinois Supreme Court, Triner 
Corporation v. McNeil, 363 Il. 559 (1936), 
and by the United States Supreme Court, 
Old Dearborn Co. v. Seagram Corp., 299 
Wie S837 Gl936)r 
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The United States Supreme Court in the 
Old Dearborn case referred to the history 
of the fair trade contract rule. It said that 
the Illinois Fair Trade Act recognized the 
common law rule which had been accepted 
by many state courts, and that the common 
law rule was based on the distinction be- 
tween goods identified by trade-marks and 
goods not so identified. The rule was 
adopted by “some of the lower federal 
courts” but these decisions were upset 
by the Supreme Court in Dr. Miles Medical 
Co. v. Park and Sons Co., 220 U. S. 373 
(1911). That case decided that the fair 
trade system of contracts violated the Sher- 
man Antitrust Act (15 U. S. C. §1) insofar 
as interstate commerce was affected. 


[Purpose of Miller-Tydings Amendment] 


The decision in the Dr. Miles case was 
overcome by the enactment of the Miller- 
Tydings Amendment in 1937 (15 U. S. C. 
§1). The effect of this Amendment was 
to validate vertical fair trade contract sys- 
tems (Schwegmann Bros. v. Calvert Corp. 
[1950-1951 TrapE Cases {[ 62,823], 341 U. S. 
384 (1951)). A vertical fair trade system 
is an arrangement of agreements between 
a manufacturer and the wholesalers and 
retailers of its products. A majority of 
the United States Supreme Court in that 
case decided that the Miller-Tydings Act 
removed from the effect of the Sherman 
Act only voluntary fair trade arrangements, 
where the contracts or agreements were 
valid under state statutes or policy. It 
said that the Miller-Tydings Act was not 
intended to give distributors ‘a club” to 
force fair trade prices on retailers who had 
not signed contracts. A dissenting minority 
thought that Congress in enacting the 
Miller-Tydings amendment to the Sherman 
Act intended to validate the “non-signer’’ 
provisions of the forty-two state acts whose 
laws contained them. Schwegmann Bros. v. 
Calvert Corp., 341. U. S. 384 at 401. 


[McGuire Act] 


In July 1952 Congress enacted an amend- 
ment to the Commerce and Trade Act, 15 
U. S. C. §45. This Amendment, known 
as the McGuire Amendment, provided in 
Subparagraph (a)(3) that nothing in Sec- 
tion 45 nor in any Antitrust Acts should 
“render unlawful the exercise or the en- 
forcement of any right or right of action 
created by any statute, law, or public 
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policy” of any state whose Fair Trade Act 
contains a “non-signer’” clause. 


We shall consider the questions raised 
on appeal in the light of these develop- 
ments. 


[Permanent Injunction on Motion for 
Temporary Order] 


Defendants contend the court erred in 
following the irregular procedure of award- 
ing a permanent injunction on a motion 
for a temporary order, and in passing on 
the sufficiency of their answer in the ab- 
sence of a motion. 


The hearing was on plaintiff’s motion 
for temporary injunction. It seems to us 
that, though references were made to a 
permanent injunction, both parties antici- 
pated a ruling on the pending motion for 
temporary injunction. The order entered, 
however, granted a permanent injunction. 
The record shows no ruling upon the mo- 
tion for a temporary injunction, and since 
plaintiff relies upon the order for a perman- 
ent injunction, we shall treat the motion 
for temporary injunction as out of the case. 

At the hearing plaintiff insisted that the 
record would justify a permanent injunc- 
tion because the answer neither raised 
issues on the complaint, nor stated the 
elements of an affirmative defense. This 
was virtually a motion for a decree upon 
the pleadings. Defendants, on the other 
hand, insisted that their answer raised 
issues on the merits, and presented an af- 
firmative defense requiring a reply. The 
effect of these contrary positions was to 
present a question of law. 


The question is therefor on the propriety 
of entering the order for the permanent 
injunction. 

The chancellor found that defendants’ 
answer raised no triable issues of fact re- 
quiring trial and did not properly plead 
any defense requiring reply. Implicit in 
these findings is the conclusion in the chan- 
cellor’s opinion that the answer presupposes 
a pre-McGuire “fair trading system,” while 
plaintiff's suit is based on a past-McGuire 
contract. 


[Reliance on Contract Made 
After McGuire Act] 


Plaintiff relies upon but one contract 
which was executed after the enactment 
of the McGuire Act. It stated its cause of 
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action by alleging this contract for the sale 
or resale of plaintiff’s trade-marked prod- 
ucts in fair and open competition, the price 
list established thereunder, knowledge of 
the contract by defendants, willful price 
cutting thereafter by defendants and conse- 
quent damage to plaintiff’s goodwill. It is 
our view that under the McGuire Act plain- 
tiff’s cause of action is maintainable. It 
follows that defendants’ arguments which 
are based upon holdings of the Federal 
Courts before the McGuire Act was 
adopted are not helpful. We shall therefor 
disregard as immaterial those parts of de- 
fendants’ answer which allege unlawful 
conduct on the part of the plaintiff, in the 
doing of which it violated the law as it 
stood before the McGuire Act, but which 
conduct since is not unlawful. 


[Sherman Act as Defense] 


Defendants argue principally that their 
affirmative defenses of illegality (restraint 
of trade) and unclean hands (discrimina- 
tory practices), admitted by failure of plain- 
tiff to reply, should have defeated plaintifi’s 
motion. 

Defendants’ answer adopted a complaint 
filed by the United States Government 
against plaintiff on February 28, 1952, 
charging it with unfair trade practices in 
violation of the Sherman Act, 15 U. S.C. §1. 
The chancellor was of the opinion that that 
complaint created no issue. He thought 
that it was based upon a system of “fair 
trading” prior to the McGuire Act. 

The Government complaint in substance 
alleged an unlawful interstate conspiracy 
between plaintiff and its wholesalers. The 
alleged objective was the maintenance of 
an effective nationwide system of retail 
price control. The alleged means were (a) 
in fair trade states the coercion of retailers 
into making agreements, to resell only at 
fair trade prices, by boycott, if agreements 
were not made; (b) in non-fair trade states 
agreements to boycott retailers in fair trade 
states who had not made agreements with 
plaintiff to resell only at fair trade prices. 


[Failure of Defense of Illegality] 


The equitable defense sought to be al- 
leged is that of illegality. The alleged 
illegality is the conspiracy between plaintiff 
and its wholesalers to refuse to sell to 
retailers who refuse to make resale agree- 
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ments with plaintiff. Defendants claim 
they were thereby subjected to an illegal 
boycott. 


Defendants admit, however, that plaintiff 
offered them fair trade retailers’ contracts. 
Plaintiff's refusal to sell its products to 
defendants if the latter would not make 
the agreement regarding resale is not an 
unlawful boycott. The Illinois Fair Trade 
Act permits plaintiff to make contracts with 
wholesalers providing the requirement re- 
stricting resale. Ch. 121%, Par. 188, III. 
Rey. Stat. (1953). The McGuire Act (§ 2) 
removes the permissive contracts from the 
operation of the Sherman Act. Sunbeam 
Corp. v. Payless Drug Stores {1953 TRADE 
Cases { 67,492], 113 F. Supp. 31; Masters, 
Inc. v. Sunbeam Corp. [1952 Trape CASES 
{ 67,399], 112 F. Supp. 268. In the cases 
cited, both courts decided that the require- 
ment in a contract between producer and 
vendee that resale would be only under 
agreements to uphold fair trade prices was 
removed from the operation of the Sher- 
man Act. The courts differed only as 
to what amendment to the Sherman Act 
brought about this result. Plaintiff, in re- 
fusing to sell to defendants except under 
agreement to resell only at fair trade prices, 
was exercising a legal right and not perpe- 
trating a legal wrong. 

For this reason we conclude that the 
answer failed to allege a substantial defense 
of illegality with respect to the vertical 
contract arrangement in fair trade states. 

With respect to the alleged illegal boy- 
cott agreements in non-fair trade states, 
the defendants rely upon the Government 
complaint. They refused to sign contracts 
which would enable them to purchase 
plaintiff's products in Illinois. Since there 
was no showing in the answer of any 
connection between the alleged illegality 
in non-fair trade states and the transaction 
between plaintiff and defendants, the aspect 
of the defense of illegality arising from 
vertical contract arrangements is insuff- 
cient. Carpenters’ Union v. Citizens Com- 
mittee, 333 lil. 225; Pomeroy’s Equity 
Jurisprudence (5th Ed.) Vol. 2, § 399. 


[“Fair and Open Competition” Challenged | 


The Illinois Fair Trade Act specifically 
limits its validation of fair trade contracts 
to those for the sale or resale of trade- 
marked commodities which are “in fair 
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and open competition with commodities 
of the same general class produced by 
others a 2 Ch. 121725 Bar) LesalilieReve 
Stat. (1953)]. Plaintiff alleges this es- 
sential element of its cause of action in 
substantially the language of the statute. 
This averment is directly contradicted by 
defendants, who further seek to nullify the 
averment by their allegation of a horizontal 
conspiracy (between producers as distin- 
guished from those between producers and 
their wholesalers and retailers,) since that 
allegation would tend to show that plain- 
tiff’s commodities were not in fair and open 
competition. 

Considered in itself, the allegation of a 
horizontal conspiracy by plaintiff with 
other manufacturers, in pursuance of which 
defendants and other retailers were boy- 
cotted, alleges in general an unlawful hori- 
zontal arrangement in violation of the 
Sherman Act. United States v. Frankfort 
Distilleries, Inc. [1944-1945 Trape Cases 
PSASSS SAE WO Se Oe 


The foregoing defense is general and 
broad, but no motion was made to specify 
or narrow it. No motion was made to 
strike the answer or any parts of it, and 
consequently, no reason or opportunity was 
presented to defendants to meet, by partic- 
ular amendments, the objection now leveled 
at their answer. Under these circumstances 
we think it would be unfair to deprive 
defendants of that opportunity should the 
objection be made in the trial court. 


The prima facie affirmative defense re- 
quired a reply, or other pleading, and the 
chancellor erred in ordering a permanent 
injunction on the pleadings. 


There is no merit to the defendants’ con- 
tention that because plaintiff did not file 
a reply the affirmative defense has been 
admitted. After the hearing before the 
chancellor, but before the order was en- 
tered, the parties stipulated that plaintiff 
should have ten days following the chan- 
cellor’s ruling on the motion for temporary 
injunction within which to plead further. 
The chancellor entered an order granting 
the extension in accordance with the stip- 
ulation. It would have been imprudent 
for plaintiff to file its reply after defendants 
had filed notice of appeal, for plaintiff could 
reasonably anticipate the appeal would be 
successful. This appeal is a continuation 
oljjthe ease,)L.Ch. +110/pcPanael 98a1lbaRey, 
Stat. (1953)] and we think that justice 
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requires that the stipulated extension run 
from the filing of the mandate of this 
Court with the clerk of the Superior Court. 


[Question of Damages] 


Although the decree must be reversed 
because it improperly ordered the issuance 
of the injunction, we think we should 
discuss briefly the part of the decree mak- 
ing the reference to the master. The refer- 
ence called for a report on Sunbeam product 
sales by defendants and gross profits real- 
ized. The court reserved jurisdiction to 
determine whether any damages should be 
awarded. 


An issue was made on the pleadings 
whether monetary damages were suffered 
by plaintiff. This was not the question 
of irreparable damages. The chancellor 
found that if defendants’ conduct continued 
plaintiff would be irreparably damaged. 
That finding bore on the issuance of the 
injunction, but not on the question of mone- 
tary damages suffered by plaintiff in the 
past. The reference was on the issue per- 
taining to the latter question, and was on 
the pleadings. 


The complaint is in one count and prays 
for the injunction and “that plaintiff have 
and recover damages in the sum of $25,000.00 
together with .’ The complaint does 
not show an intention to treat the prayers 
for relief as based on separate causes of 
action (Sup. Ct. Rule 11), . Defendants 
made no effort to have the intention dis- 
closed. In argument at the hearing defend- 
ants made no attempt to establish separate 
causes of action. No question was raised 
for the chancellor’s ruling. No point is 
made here that the issue of monetary 
damages should not have been referred to 
a master. We expressly refrain from passing 
on the question whether the prayer for 
monetary relief presents a legal claim and if 
so, whether its determination was for the 
chancellor or a jury. 

We shall not pass upon the correctness 
of the finding that plaintiff would suffer 
irreparable damage. Suffice to say that 
allegation and proof of violation of Sec. 2 
of Illinois Fair Trade Act would be enough 
to show an assault on plaintiff’s goodwill. 
Bristol-Myers Co. v, Picker [1950-1951 
Trape Cases 62,755], 302 N. Y. 61, 96 
N. E. 2d 177; Calvert Distillers Corp. v. 
Nussbaum Liquor Store, Inc., 166 Misc. 342, 
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2 N. Y. S. 2d 320; Miles Laboratories, Inc. 
v. Seignious, 30 F. Supp. 549. 


We think we should comment also upon 
defendants’ contention that the chancellor 
erred in his opinion that the “defense” 
of arbitrarily and unreasonably high prices 
was “absolutely immaterial.” 


The answer charged that plaintiff’s mar- 
gin of profit between manufacturer’s cost 
and the retail price was “more than 200%.” 
This charge was not offset by an exhibit 
in the United States Government com- 
plaint showing the margin between manu- 
facturer’s sales price and retailer’s sales 
price. The chancellor thought the Illinois 
Fair Trade Act did not provide for an 
inquiry into prices and that competition 
would either drive the price down or the 
dealer out of business. The thought ex- 
pressed in the clause following the con- 
junctive “and” is the view of the late 
Justice Holmes in his dissent in Dr. Miles 
Medical Co. v. Park & Sons Co., 220 U. 5S. 
373, 412. 

Here we have a general defensive aver- 
ment relied upon as a base from which 
to force an inquiry into a large national 
manufacturing concern, its cost of doing 
business, its cost accounting records, and 
supporting data. We think it unreasonable 
to make an inquiry of this scope upon such 
a general charge. 

We need not decide whether there is 
no case in which equity could not inquire 
in the public interest whether an excessive 
margin of profit had resulted in an extor- 
tionate retail price to the consumer. It 
is enough to say that this charge does not 
here make an issue which would justify 
such an inquiry. The charge is not sup- 
ported by any allegations of fact from 
which the chancellor could determine what 
even the net profit was. 


[Clean Hands Defense] 


We should discuss too the claim that 
the chancellor erred in his opinion that 
the answer with respect to unfair discrimi- 
nation and abandonment of fair trading 
was insufficient. Defendants alleged that 
plaintiff permitted sales at less than its 
fair trade price by Army and Navy post 
exchanges and to employees of certain 
retailers and industrial firms. We presume 
the chancellor correctly took judicial] no- 
tice of the Illinois Statutes (Ch. 143, Par. 
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29-31, Ill. Rev. Stat.. (1951))—in effect 
at the time of trial—which ceded juris- 
diction to the Federal Government in ac- 
cordance with Art. I, Sec. 8, Clause 17, 
U. S. Constitution, over land acquired 
by the Federal Government for its pur- 
poses. He would take judicial notice that 
United States Army and Navy post ex- 
changes are under the jurisdiction of the 
Federal Government. Under these circum- 
stances we agree with plaintiff that the 
chancellor should conclude that the Illi- 
nois Fair Trade Act did not apply to the 
military posts, which were accordingly 
in a position similar to non-fair trade states. 
See Opinion of the Attorney General, State 
of Minnesota, dated October 14, 1953, CCH 
TravE ReGuLation Reports, Par. 67,590. 


We are of the opinion, however, that 
the affirmative defense of unfair discrimina- 
tion with respect to dealings with employees 
of certain retailers and industrial firms, 
though quite general in allegation, is enough 
to require plaintiff to go forward in plead- 
ing either by motion for more particular 
allegation or by reply. Specific instances 
would be matter of evidence. The admis- 
sion by defendants, implied from the charge 
‘n the U. S. amtitrust complaint, that 
plaintiff does not make any sales directly 
to either consumers or retailers, is not in 
itself sufficient to override the affirmative 
defense. 

[Reversed and Remanded] 


We think we have disposed of the points 
argued which are necessary to our opinion. 
For the reasons given the decree in case 
No. 46043 is reversed and the cause re- 
manded for further proceedings consistent 
with this opinion. 

Decree reversed and cause remanded. 

Frrnperc, P. J. and Lewe, J. concur. 


II [46044] 
[Order Entered Aften Notice of Appeal] 


The chancellor entered an order for a 
permanent injunction December 9, 1952. 
Defendants filed their notice of appeal from 
that order on December 10th. The fol- 
lowing day, December 11th, the chancellor 
entered another order for a permanent in- 
junction. This second order was upon 
the identical pleadings and procedure which 
underlay the first. 

When the notice of appeal from the 
first injunctional order was filed, the juris- 
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diction of the chancellor over the cause 
ceased, and the jurisdiction of this Court 
attached. Nye v. Nye, 342 Ill. App. 11; 
Cowdery v. Northern Trust Co., 321 Tl. 
App. 243. The chancellor was without 
jurisdiction to enter the second injunc- 
tional order. The reservation of jurisdic- 
tion in the first order does not validate the 
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notice of appeal was filed. Cowdery v. 
Northern Trust Co. In Strauss v. Danielson, 
396 Ill. 315, cited by plaintiff, the order 
entered did not involve a matter substance. 


[Order Reversed] 


The second injunctional order, subject of 


appeal No. 46044, is hereby reversed. 
Order reversed. 
FEINBERG, P. J. and Lewes, J. concur. 


second order. That reservation could not 
empower the court to enter an order in- 
volving a matter of substance after the 
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In the New York Supreme Court, New York County, Special Oléim partel ules 
N. Y. L. J. No. 118, p. 6, June 21, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—The 
plaintiff sued for a temporary injunction to enforce a fair trade contract, claiming that 
on a certain date after the exccution of the contract it purchased from the defendant all 
the plaintiff’s products which the defendant at that time possessed and that since that 
date the defendant had acquired more of the plaintiff’s products and was selling them 
below the fixed price. Since the defendant denied that it had acquired any of the plaintiff’s 
products after the plaintiff made its purchase from the defendant, and contended. that 
the products being sold below the fair trade price in a close-out sale had been with the 
plaintiff’s knowledge in its warehouse an issue requiring trial was raised, and the tem- 


porary injunction was denied. 
See Fair Trade, Vol. 1, J 3268.34. 


[Injunction Denied] 


Corcoran, Justice [In full text]: Motion 
for a temporary injunction is denied. The 
plaintiff claims to have a fair trade agree- 
ment dated February 18, 1954. It claims to 
have purchased from the defendant on 
April 6, 1954, all of the plaintiff’s fair traded 
products which the defendant then had on 
hand. The defendant denies this. It con- 
tends that it sold to the plaintiff's employees 
only such of the plaintiff’s products as were 
on hand in its store and that it informed 
the plaintiff's employees that it owned and 
‘possessed a further stock in its New Jersey 


warehouse. The plaintiff says that after 
April 6, 1954, the defendant acquired fur- 
ther. supplies and is underselling the list 
prices although there is no proof of any 
particular purchase and sale after April 6, 
1954. The defendant admits it is selling the 
plaintifi’s products, but it asserts that it 
acquired none since January 17, 1954, and 
that the products now offered in close-out 
sale were acquired on January 17, 1954, and 
are the products which it has had in stock 
since that date in its New Jersey warehouse. 
There are issues presented here requiring 
trial before injunctive relief will be granted. 
Order signed. 


[67,791] Dolcin Corporation, and Victor Van Der Linde, George Shimmerlik, and 
Albert T. Wantz, Individually and as Officers of Dolcin Corporation v. Federal Trade 


Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 11700. 


Decided July 1, 1954. 


On petition for review of order of the Federal Trade Commission. 
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Federal Trade Commission Act 


: Misrepresentation—False Advertising—Allegation of Unfair Hearing Before Commis- 
sion.— Petitioners attacked an order of the Federal Trade Commission prohibiting incor- 
rect advertising representations by alleging that they were denied a fair hearing in that 
their product was made a test case to govern similar drugs, that the Commission denied 
petitioners the privilege of revising their advertising by stipulation, and that on the basis 
of the evidence in petitioners’ case, the Commission entered an order against another 
distributor before it had decided the instant case, thus prejudging matters in controversy. 
However, the record before the Court on appeal did not establish the claimed unfairness. 
There was no showing that petitioners had purged their advertising prior to the issuance 
of the complaint. As to the “test case’ and “prejudging” contentions, the Court found 
that although petitioners were in some degree prejudiced by the Commission’s actions, 
nothing was shown sufficient to invalidate the hearing and the subsequent decision. Under 
law, administrative agencies must proceed with “reasonable dispatch” to conclude matters 
presented. The Commission did not abuse its discretion in deciding another case as soon 
as it was ready for decision even though the petitioners’ case had not been decided. 


See Unfair Practices, Vol. 2, §5201.171; Federal Trade Commission Enforcement 
and Procedure, Vol. 2, 8611.37. 


‘Misrepresentation—-False Advertising—Cross-Examination of Medical Witnesses.—On 
appeal from a cease and desist order of the Federal Trade Commission, prohibiting mis- 
representation in advertising a medicinal product, petitioners contended that the trial 
examiner erred in the conduct of the hearing inasmuch as he refused to permit the 
petitioners to cross-examine the Commission’s expert medical witnesses concerning state- 
ments made by other experts writing in various medical publications. The hearing exam- 
iner had refused cross-examination on the theory that medical publications were hearsay 
which could be used upon cross-examination only if the witness had relied upon them 
in direct examination. The correct rule is that an expert witness who bases an opinion 
to a significant degree upon his reading may be cross-examined as to that opinion by 
reference to other reputable works in his field, and it is not necessary for the witness 
to have relied in his testimony upon the particular authority the cross-examiner seeks 
to use. Although a trial examiner probably has discretion in some cases to determine 
whether there should be any cross-examination at all, it is error to exclude such ques- 
tions by blanket rule. However, this error did not justify reversal, because there was 
no fraud involved in this case, because the petitioners’ case would not be aided to any 
great extent by a reading from a medical book, and because there was no showing that 
the medical works were authoritative or were so regarded by the witnesses. Further, 
the trial examiner’s decision to decline to receive in evidence certain scientific writings 
did not deny petitioners substantial justice, because the writings in question were not 
vital to the case, were on subjects of marginal significance, and would have greatly 
encumbered the record. 

See Federal Trade Commission Enforcement and Procedure, Vol. 2, § 8611.27. 

Misrepresentation—False Advertising —Modification of Order—Additional Evidence. 
—On appeal from a cease and desist order of the Federal Trade Commission prohibiting 
misrepresentation in advertising a medicinal product, the pefitioners contended that a 
provision of the order was unduly restrictive. The order prohibited advertising that the 
product would afford any relief of severe aches, pains and discomforts caused by certain 
diseases or would have any therapeutic effect beyond affording temporary relief of minor 
aches, pains, or fever. The order was modified to prohibit advertising that the prepara- 
tion would afford “significant” relief or have any therapeutic effect “upon any of the 
symptoms or manifestations of any such condition in excess of affording relief of aches, 
pains or fever” within specified Jimits. 

Although the Court affirmed, as modified, the order of the Commission, the Com- 
mission was not prevented from hearing additional evidence in the case which it might 
wish to consider. 

See Unfair Practices, Vol. 2, 5087.63; Federal Trade Commission Enforcement and 
Procedure, Vol. 2, { 8621.080. 
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For the petitioners: Michael F. Markel (Wayne K. Hill, with him on the brief). 
For the respondent: John W. Carter, Jr. (Robert B. Dawkins and Donovan Divet, 


with him on the brief). 


Modifying and affirming Federal Trade Commission cease and desist order in 


Dkt. 5692. 


Before BazeLon, FAHy and WASHINGTON, Circuit Judges. 


[Prohibitions of FTC Orders] 


WASHINGTON, Circuit Judge [In full text]: 
This is a review of a cease and desist order of 
the Federal Trade Commission. Petitioners, the 
Dolcin Corporation and certain of its officers, 
are engaged in the manufacture of a drug— 
“Dolcin”—designed primarily to relieve the 
symptoms of arthritis and rheumatism. Each 
“Dolcin” tablet contains 2.8 grains of calcium 
succinate and 3.7 grains of acetylsalicylic acid 
(aspirin). Petitioners have repeatedly made 
far-reaching claims as to the product in their 
advertisements. The Federal Trade Commis- 
sion, as a result, issued a complaint in August 
of 1949. After extensive hearings the trial 
examiner found that petitioners’ advertising 
representations were in large part incorrect. 
The Commission affirmed the trial examiner’s 
findings and on the basis of them issued a 
cease and desist order. In essence this 
order forbids petitioners from representing 
that Dolcin (1) is inexpensive; (2) may 
safely be taken over prolonged periods of 
time; (3) may safely be taken by persons 
who are adversely affected by aspirin; (4) 
will have any effect upon arthritic or rheu- 
matic conditions beyond affording temporary 
relief of minor aches, pains or fever. 


Ik 
[Denial of Fair Hearing Alleged] 


Petitioners attack the Commission’s order 
on several grounds. The first of these is 


+The Commission’s order seeks to restrain 
petitioners from advertising as to Dolecin— 

“(a) that the taking of said preparation will 
constitute an adequate, effective or reliable 
treatment for rheumatic fever, fibrositis, myo- 
sitis, neuritis, sciatica, lumbago, bursitis, or 
any other kind of arthritic or rheumatic con- 
dition; 

“(b) that said preparation will arrest the 
progress or correct the underlying causes of or 
will cure, rheumatic fever, fibrositis, myositis, 
neuritis, sciatica, lumbago, bursitis, or any 
other kind of arthritic or rheumatic condition; 

“(c) that said preparation will afford any 
relief of severe aches, pains, and discomforts 
of rheumatic fever, fibrositis, myositis, neuri- 
tis, sciatica, lumbago, bursitis, or any other 
kind of arthritic or rheumatic condition or 
have any therapeutic effect upon any of the 
symptoms or manifestations of any such condi- 
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that they were denied a fair hearing, in 
that Dolcin was made the subject of a test 
case to govern the status of all distributors 
of similar drugs; that the (Commission 
denied petitioners the privilege of revising 
their advertising by stipulation; and that 
on the basis of the evidence taken in peti- 
tioners’ case the Commission entered a 
cease and desist order against another dis- 
tributor before it had decided the instant 
case, thus prejudging the matters in con- 
troversy. 

The record before us does not establish 
the claimed unfairness. There is no show- 
ing that prior to the issuance of the Com- 
mission’s complaint the petitioners had purged 
their advertising of the criticized claims; 
on the contrary, petitioners contest to this 
day the restrictions which the Commission 
then and now seeks to impose. And in any 
event abandonment of challenged practices 
does not automatically bar the issuance of 
a complaint. Dietzgen Co. v. Federal Trade 
Commussion [1944-1945 Trane Cases § 57,216], 
142 F, 2d 321 (7th Cir.), cert. denied, 323 
U. S. 730 (1944). The record does show 
that another case involving ‘Sural,” a 
similar drug put out by the Norlon Cor- 
poration, was the subject of a stipulation 
between the latter company and the Com- 
mission, whereby the medical evidence in 
the instant case would form part of the 


tions in excess of affording temporary relief of 
minor aches, pains, or fever; 

“(d) that the taking of said preparation is 
an adequate, effective, or reliable treatment for 
so-called ‘growing-pains’ in children, or that its 
use will prevent rheumatic fever ; 

‘““(e) that said preparation may safely be 
taken over prolonged periods of time; 

“(f) that said preparation may safely be 
taken by persons adversely affected by aspirin; 
and 

““(g) that said preparation is economical, 
inexpensive, or of low cost, unless and until 
the retail selling price, without prescription, 
of such preparation shall, in truth and in 
fact, be less than the retail selling price, 
without prescription, of the only active in- 
gredient contained in said preparation, which 
is acetylsalicylic acid, commonly known as 
aspirin,’”’ 
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record in that case.” After the hearing in 
the present case was completed, petitioners 
asked for oral argument. The Norlon Com- 
pany did not. The same trial examiner sat 
in both cases. He issued an Initial Decision 
in Norlon in January 1952 and a similar 
Initial Decision in Dolcin in the following 
month. In May 1952 the Commission 
issued a final order in Norlon; in June it 
heard argument in Dolcin, and issued its 
final order against these petitioners in 
December. The orders in the two cases 
were similar. 


It may be that petitioners were in some 
degree prejudiced by the course the Com- 
mission took: their oral argument was 
delivered under the handicap of a fresh 
precedent rendered on the same medical 
evidence. But administrative agencies are 
under congressional mandate to “proceed 
with reasonable dispatch to conclude any 
matter presented,’ * and on the facts before 
us we see no abuse of discretion on the 
Commission’s part in deciding Norlon as 
soon as it was ready for decision. Peti- 
tioners made no timely motion to have the 
decision in Norlon postponed until after the 
argument in Dolcin, nor did they move for 
any definite form of relief after Norlon came 
down. The occurrences here do not estab- 
lish bias or disqualification on the part of 
the Commission; certainly nothing is shown 
sufficient to invalidate the hearing and the 
subsequent decision. Cf. Federal Trade Com- 
mission v. Cement Institute [1948-1949 TRADE 
CASES { 62,237], 333 U. S. 683, 700 (1948) ; 
United States v. Morgan [1941-1942 TRADE 
Cases» ¥ 56,131], 313 U.S. 409).420-21 
(1941). 


II. 
[Alleged Restriction of Cross-Examination] 


Petitioners also complain of errors by 
the trial examiner in the conduct of the 
hearing. One grievance is that they at- 
tempted to cross-examine some of the 
Commission’s expert medical witnesses con- 


the whole record: 
advertising would 


2Tt was not, of course, 
the nature of Norlon’s 
have to be established. 

3 Administrative Procedure Act, 
U.S. C. § 1005(a) (1952). 

4The Court does not say how the authority 
of those works is to be determined. It seems 
clear from the facts given in the opiniqn that 
it is unnecessary for the witness himself to 
recognize the authority of the work [but see 
Lawrence v. Nutter, 203 F. 2d 540 (4th Cir. 


§6(a), 5 
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cerning statements made by other experts 
writing in various medical publications. 
The trial examiner would not allow the 
questions. Implicit in his rulings was the 
theory that medical publications were hear- 
say which could be used upon cross- 
examination only if the witness had relied 
upon them in direct examination. Peti- 
tioners contend this was an erroneous re- 
striction on the scope of cross-examination 
and that it warrants reversal. They rely 
primarily on Reilly v. Pinkus, 338 U. S. 269 
(1949). 

In that case the petitioner (Pinkus) had 
sent representations through the mail about 
“Dr, Phillips’ Kelp-I-Dine Reducing Plan.” 
The Postmaster General, after a hearing, 
found these representations to be fraudulent 
and issued an order restricting petitioner’s 
use of the mails. At the hearing doctors 
had testified as experts for the Post Office 
Department as to the efficacy of Kelp-I- 
Dine. They based their opinions, at least 
in part, upon their reading of medical text- 
books and publications. Petitioner sought 
to cross-examine these doctors concerning 
statements in other medical books. The 
questions were not allowed. The Supreme 
Court, as a result, held that the Postmaster 
General’s order should not be enforced by 
the courts, saying: 

“It certainly is illogical, if not actually 
unfair, to permit witnesses to give expert 
opinions based on book knowledge, and 
then deprive the party challenging such 
evidence of all opportunity to interrogate 
them about divergent opinions expressed 
in other reputable books.” 338 U. S. 
apig1o: 

Reilly v. Pinkus, we think, stands for the 
general proposition that an expert witness 
who bases an opinion to a significant degree 
upon his reading may be cross-examined 
as to that opinion by reference to other 
reputable works in his field” It 1G. GAOL 
necessary for the witness to have relied in 
his testimony upon the particular authority 
the cross-examiner seeks to use.” And we 


1953)] or even to have read it [but see Shaw 
vy. Duncan, 194 F. 2a 779 (0th Cir, 1952)]. 
We think the authority of the work is for the 
presiding officer to decide. And we think he 
should have a broad discretion in determining 
what—and how much—evidence may be pre- 
sented on that question. 

5It has long been accepted that an expert 
witness may be cross-examined as to an au- 
thority he relied upon for his testimony. 
Garfield Memorial Hospital v. Marshall, 92 
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do not think that the Court limited its 
ruling to cases, involving fraud.° The Reilly 
case also holds that the trial examiner has 
broad discretion to determine the extent 
of the cross-examination on written au- 
thorities.’ He probably has, in some cases, 
discretion to determine whether there should 
be any such cross-examination at all. But 
it is error to exclude such questions by 
blanket rule, without more. 


[Trial Examiner Erred] 


The examiner thus erred in the instant 
case. The question remains whether re- 
versal is warranted. In deciding Reilly v. 
Pinkus the Supreme Court could hardly 
have intended to bring about reversal of 
every administrative hearing in which the 
trial examiner improperly excluded some 
questions on cross-examination—or in which 
some other error was made as to the ad- 
mission or exclusion of evidence. The 
Court said: 


“The power to refuse enforcement of 
orders for error in regard to evidence 
should be sparingly exercised. A large 
amount of discretion in the conduct of a 
hearing is necessarily reposed in an ad- 
ministrative agency. And what we have 
said is not to be taken as removing this 
discretion or as a compulsory opening of 
the gates for floods of medical volumes, 
even where shown to be authoritative.” 
orton WigtSh, te 22716 

The decision of the Postmaster General 
was upset in that case with good reason. 
The works on which the cross-examiner 
relied apparently were directly relevant to 
the central issue of the case and were in 
direct conflict with the Post Office Depart- 
ment’s position. As a result they were of 
great importance to the petitioner. Had 
the witness been confronted with them and 
had the conflict been demonstrated to the 
trier of fact there might well have been 
a different result. This is especially so as 
fraud—the good or bad faith of the peti- 
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tioner—was at issue in the case. The 
question was not whether petitioner’s repre- 
sentations were correct, but whether or not 
he reasonably considered them correct. 
See 338 U. S. at 276. A single authority 
in agreement with petitioner might well be 
decisive on that issue—although it might be 
far from proving that the representations 
were correct. Moreover, on the basis of 
the hearings an order of extreme severity— 
restricting petitioner’s use of the mails— 
was imposed. It was with these factors 
present that the Supreme Court allowed 
the order of the Postmaster General to be 
overturned. We think it did so because 
under the circumstances of the case the 
restriction of cross-examination denied the 
petitioner substantial justice. 


[Fraud Not at Issue Here] 


That was not the case here. Fraud was 
not at issue. A cease and desist order of 
the Federal Trade Commission “does not 
approach the severity of a mail fraud 
order.” Reilly v. Pinkus, 338 U. S. at 277. 
And in the instances complained of here 
the works which petitioners sought to use 
touched only indirectly on the central issue. 
An example appears in the cross-examination 
of Dr. Rosenberg. Petitioners’ counsel 
sought to read a statement in Comroe’s 
Arthritis to the witness for his comment. 
The witness said that the book was a good 
one, though he would not vouch for every- 
thing that was in it, and that the chapter 
referred to by the cross-examiner was writ- 
ten by a specialist of very fine reputation. 
Petitioners’ counsel said, “I am offering 
to cross-examine this witness on the ques- 
tion of the importance of the alleviation of 
pain in the field of arthritis and rheumatism.” 
Objection was sustained. From petitioners’ 
brief, it appears that the statement sought 
to be read to the witness was the following: 


_“Salicylates are the best of the analge- 
sics in rheumatoid arthritis; aspirin (acetyl 


U. S. App. D: C. 234, 204 F. 2d 721 (1953); 
see Wigmore, Evidence § 1700(b) (3d ed. 1940). 
But before Reilly v. Pinkus the Circuits were 
split on whether or not works on which the 
witness had not relied could be used in cross- 
examination. Allowed: Victor American Fuel 
Co. v. Tomljanovich, 232 Fed. 662 (ist Cir. 
1916), cert. denied, 242 U. S. 643 (1916). Not 
allowed: #. I. DuPont de Nemours & Co. v. 
White, 8 F. 2d 5 (3d Cir. 1925); Western 
Union Telegraph Co. v. Ammann, 296 Fed. 
453 (3d Cir. 1924). Compare Yarn v. Ft. Dodge 
D. MAGais RCOMBIAE. Qat7irasth Cirs);, 


1 67,791 


Cert. denied, 280 U. S. 568 (1929), with Woelfle 
v. Conn. Mut. Life Ins. Co., 103 F. 2d 417 (8th 
Cir. 1939). And see Mutual Benefit Health & 
Acc. Ass’n v. Francis, 148 F. 2d 590 (8th Cir. 
1945). 

®See Lawrence v. Nutter, 203 F. 2d 540 (4th 
Cir, 1953). But see Carter Products v. Federal 
Trade Commission [1953 TRADE CASES 
67,421], 201 F. 2d 446 (9th Cir.), judgment 
vacated on other grounds, 346 U. S. 327 (1953). 

‘Reilly v. Pinkus, 338 U. S. 269, 276 (1949). 
See also Lawrence v. Nutter, 203 F. 2d 540, 
543 (4th Cir. 1953). 
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salicylic acid) and sodium salicylate are 
the most commonly used preparations.” 


This statement seems to us of no significant 
help to petitioners’ case. Most witnesses 
readily agreed that aspirin was best for 
relieving the less severe pains of arthritis 
and rheumatism. Dr. Rosenberg had merely 
refused to assent to the statement that 
aspirin was the drug of choice as given by 
petitioners’ counsel—unqualified and divorced 
from the circumstances of any individual 
case. And he had said that giving relief 
from pain was important and helpful in the 
treatment of rheumatism and arthritis. The 
value to petitioners’ case of a reading of 
the proposition in Comroe’s Arthritis was, 
therefore, slight. The other instances were 
similar in this respect, and were further 
weakened by the fact that there was no 
showing that the works were authoritative 
or were so regarded by the witness. On the 
whole record, we cannot say that the trial 
examiner’s rulings on these matters denied 
petitioners substantial justice, or warrant 
reversal of the order.® 

Petitioners allege similar error on the part 
of the trial examiner when he declined to 
receive in evidence certain scientific writings. 
These articles and treatises were offered 
by petitioners through experts described 
as “eminently qualified to be fully cross- 
examined on the science of the field, includ- 
ing the literature to the date of the offer.” 
(Br. 52) We assume the writings to be 
authoritative, and the witnesses to be qualified. 

When used to prove the truth of their 
contents scientific writings are clearly hear- 
say and are rejected as judicial evidence in 
all but a few jurisdictions. See United 
States v. One Device, 160 F. 2d 194, 198-99 
(10th Cir. 1947); 6 Wigmore, Evidence 
§ 1690 (3d ed. 1940). Nevertheless, cogent 
arguments can be made in favor of their 
use. Such material, as Wigmore has pointed 
out,® is at least as reliable as the ordinary 
expert’s testimony from the stand. It usually 
is characterized by precise formulation and 
documentation. Moreover, the ordinary ex- 
pert when testifying most often relies in 
whole or in part upon the written works 
of other experts. The chief objection to 
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the use of scientific articles—and the stand- 
ard reason for the hearsay rule in general 
is that the utterer of the statement (the 
author) is not subject to cross-examination. 
Yet that objection may be largely obviated 
by requiring the introduction of the articles 
through experts in the field who will, them- 
selves, be subject to cross-examination. 


[Use of Scientific Writings by Agencies] 


We think authoritative scientific writings 
can—and should—be freely used by admin- 
istrative agencies.” Such agencies are not 
bound by the ordinary rules of evidence. 
Congress has said that “Any oral or docu- 
mentary evidence may be received ... .” 
Administrative Procedure Act, §7(c), 5 
U. S. C. §1006(c) (1952); see also Inter- 
state Commerce Commission v. Baird, 194 
U.S. 25, 44 (1904); Bene & Sons v. Federal 
Trade Commission, 299 Fed. 468, 471 (2d 
Cir. 1924). Furthermore, the rationale of 
Reilly v. Pinkus points toward use of scientific 
texts in adversary proceedings. But, in 
line with our interpretation of that case on 
the issue of cross-examination, we think 
that an agency’s decision should not be 
reversed by reason of the exclusion of 
scientific writings unless substantial justice 
so requires. We would hesitate in most 
cases to say that a rule almost universal 
in the courts would, in an administrative 
proceeding, deny the parties substantial 
justice. And here the writings in question 
were not vital to petitioners’ case. Lengthy 
articles were offered on subjects of marginal 
significance, which had been covered (or 
could have been covered) by the testimony 
of witnesses. The record, already of great 
length, would have been encumbered with 
a vast amount of miscellaneous learning— 
some dating back to 1878. We do not think 
the trial examiner’s rulings denied peti- 
tioners substantial justice. 

An additional point is urged by petitioners: 
that the trial examiner prematurely closed 
the hearing, over their objection. We need 
not enter into a detailed recital of the facts. 
The first hearing began on March 6, 1950; 
the last was held on November 13, 1951. 
During this time, petitioners had asked and 


8 Compare Fed. R. Civ. P. 61: ‘“‘No error in 
either the admission or the exclusion of evi- 
dence is ground for disturbing 
a judgment or order, unless refusal to take such 
action appears to the court inconsistent with 
substantial justice. Se 
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®6 Wigmore, Evidence § 1690 (3d ed. 1940). 

10 Of course, the trial examiner must have a 
broad discretion to prevent a deluge of repeti- 
tive material or material of comparatively small 
value. 
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received delays totaling many months. Our 
reading of the record satisfies us that peti- 
tioners had ample opportunity to put in 
their case, and that the trial examiner did 
not abuse his discretion by closing the 
hearing when he did. 


ee 
[Contention of Inadequate Evidence] 


Petitioners earnestly contend that the 
provisions of the Commission’s order™ are 
not adequately supported by the evidence. 


At the hearing Dolcin offered considerable 
testimony in support of its advertising. 
There was conflicting evidence on many 
points. But we do not think the Com- 
mission resolved the conflict in an unrea- 
sonable manner. Subject to what is about 
to be said concerning paragraph l(c) of 
the order, we think the findings and order 
were supported, on the record as a whole, 
by substantial evidence. They must, there- 
fore, be upheld, unless they are defective 
in other respects. Universal Camera Corp. 
v. National Labor Relations Board, 340 U. S. 
474 (1951). 


Paragraph 1(c) of the order directs peti- 
tioners to cease and desist representing “that 
said preparation will afford any relief of 
severe aches, pains, and discomforts of 
rheumatic fever, fibrositis, myositis, neuritis, 
sciatica, lumbago, bursitis, or any other 
kind of arthritic or rheumatic condition or 
have any therapeutic effect upon any of the 
symptoms or manifestations of any such 
condition in excess of affording temporary 
relief of minor aches, pains, or fever.” 


Petitioners urge that this provision is 
unduly restrictive, in that their product does 
give a measure of relief that is more than 
temporary, and in cases of pain that are 
more than minor. The record contains 
much to support this position, though it also 
supports the Commission’s finding that 
Dolcin “will have no significant effect upon 
severe aches, pains and discomforts” of the 
conditions involved. The Commission says 
that petitioners, in complying with the 
order as written, “are not required to use 
the word ‘temporary’. They can comply 
by merely avoiding the use of such phrases 


11 See note 1, swpra. 

2In Rhodes Pharmacal Co. v. Federal Trade 
Commission [1953 TRADE CASES J 67,607], 208 
F’, 2d 382 (1953), the Seventh Circuit had before 
it an order similar to the present, issued with 
respect to a drug called ‘‘Imdrin,’’ of much the 
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as ‘prolonged relief.’” (Br. 39) Although 
the Commission does not say so, like rea- 
soning would seem to permit petitioners to 
avoid using the word “minor.” This leaves 
an undesirable ambiguity. As we recently 
said: “It seems to us to be better proce- 
dure, in that it will eliminate confusion 
and possible misunderstanding, to modify 
the order in accordance with a clear state- 
ment of its intended meaning, rather than 
to construe an admittedly ambiguous phrase.” 
Hamilton Mfg. Co. v. Federal Trade Com- 
mission [1953 Trave Cases J 67,216], 90 
U. S. App. D. C. 169, 194 F. 2d 346 (1952).” 


We think that there will be less ambiguity, 
and closer conformity to the Commission’s 
findings, if paragraph l(c) of the present 
order is modified to read as follows: 


“that said preparation will afford signifi- 
cant relief of severe aches, pains and 
discomforts or permanent relief of any 
aches, pains and discomforts of rheu- 
matic fever, fibrositis, myositis, neuritis, 
sciatica, lumbago, bursitis, or any other 
kind of arthritic or rheumatic condition, 
or have any therapeutic effect upon any 
of the symptoms or manifestations of 
any such condition in excess of affording 
relief of aches, pains or fever within the 
foregoing limits;” 

Petitioners ask that the Commission’s 
order be amended to preserve the right, 
under Section 15(a) of the Federal Trade 
Commission Act, to distribute advertise- 
ments to members of the medical profes- 
sion on a different basis than to the gen- 
eral public. We think this modification 
should not be made. The provisions of the 
statute are “necessarily implicit in every 
order issued under the authority of the Act, 
just as if the order set them out in extenso.” 
Federal Trade Commission v. Ruberoid Co., 
343 U. S. 470 at 476 (1952). Advertising to 
the medical profession which meets the 
standards set by Section 15(a) thus remains 
protected by it, without need of modifying 
the order. 

Via 


[Additional Evidence] 


Prior to the hearing in this court peti- 
tioners moved for leave to adduce additional 


same formula as Dolcin. The court modified 
the order, but in a manner which we do not 
consider would be justified on the record in 
the present case. 

1815 U.S. C. § 55(a) (1952). 
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evidence pursuant to Section 5(c) of the 
Federal Trade Commission Act, 15 U. S. C. 
§45(c) (1952).%* We denied the motion at 
that time “without prejudice to a renewal 
at the hearing of this case on the merits.” 
That motion has now been renewed. Peti- 
tioners allege that they have available the 
results of a carefully controlled clinical test 
of the therapeutic value of the Dolcin 
formula. This test, they say, was con- 
ducted by a well qualified research organ- 
ization. They also allege that upon request 
over 300 doctors have used the Dolcin 
formula and have filled out questionnaires 
on the results. These questionnaires are 
now available. We think the terms of Sec- 
tion 5(c) have been fulfilled. The evidence 
is clearly material. Since there is no indica- 
tion that it was available at the time of the 
hearing (or could or should have been made 
so available), petitioners had reasonable 
ground for failing to adduce it at that time. 
That being so, the disposition of the motion 
is within our discretion. Cf. National Labor 
Relations Board v. Indiana & Michigan Elec. 
Co., 318 U. S. 9 (1943); Southport Petroleum 
Co. v. National Labor Relations Board, 315 
U. S. 100 (1942). We think it should be 
granted. At the time of the original hearing 
there had been no well controlled tests or 
large scale surveys run on the efficacy of 
the Dolcin formula. The instant investiga- 
tions, therefore, may perhaps be regarded 
as significant by the Commission. We 
think petitioners should have an oppor- 
tunity to present testimony on them to the 
Commission—though we do not wish to 
indicate any view as to the weight (if any) 
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which the Commission should attach to 
them. And nothing in this opinion, of 
course, should be read as precluding the 
Commission from hearing any further evi- 
dence in the case—beyond that just dis- 
cussed—which it may wish to consider. 


On the other hand, this case has been 
in contest for a long time. The Federal 
Trade Commission issued a complaint against 
Dolcin on August 18, 1949. The hearings, 
with many delays, lasted until November 
of 1951. It is now nearing five years since 
the case arose. As we have said, we think 
the order of the Commission—as here 
modified—is amply supported by the pres- 
ent record. The public interest in the 
rapid suppression of misleading medical 
advertisements is obvious. We see no need 
to delay finalization of the modified order 
throughout the taking of the additional 
evidence. Section 5(c) provides that the 
court may order additional evidence to be 
taken “upon such terms and conditions as 
to the court may seem proper.” We think 
a proper condition here is that the order 
of the Commission—as here modified — 
become final as though this were a simple 
afirmance. “15 U. S.C. $45(¢) (1952). 
If after further hearing the Commission 
desires to amend its order appropriate steps 
may be taken looking toward an alteration 
of our decree, or other proper action on 
our part. 

The order of the Commission will ac- 
cordingly be affirmed, as modified, and the 
enforcement thereof, as modified, will be 
ordered; additional evidence shall be taken 
in accordance with this opinion. 


[T 67,792] Marion County Cooperative Association v. Carnation Company. 
In the United States Court of Appeals for the Eighth Circuit. No. 14,966. Dated 


June 29, 1954. 


Appeal from the United States District Court for the Western District of Arkansas. 


Joun E. Miter, District Judge. Affirmed. 


Sherman Antitrust Act 


Monopoly—Approaches and Tests—Motions Before Trial—Summary Judgment.— 
An antitrust complaint charged the defendant with paying excessive and unusual prices 
for raw milk which caused a loss to the plaintiff in the sale of its products manufactured 


aay If either party shall apply to the 
court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court 
that such additional evidence is material and 
that there were reasonable grounds for the 
failure to adduce such evidence in the pro- 
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ceeding before the Commission, the court may 
order such additional evidence to be taken ~ 
before the Commission and to be adduced upon 
the hearing in such manner and upon such 
terms and conditions as to the court may seem 


proper. 
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from raw milk purchased in the same area at the same price and which eliminated the 
plaintiff as a competitor and caused the defendant to unlawfully monopolize the purchase 
of raw milk. Summary judgment for the defendant was granted by the trial court, which 
had found that the complaint alleging monopolization under Section 2 of the Sherman Act 
stated a cause of action but that the depositions and affidavits showed no genuine issue 
of material fact. Since the defendant showed that it paid the normal and usual Price for 
milk during the period when the alleged violations occurred, and since the plaintiff did not 
rebut or contradict the defendant’s evidence or affirmatively establish the allegations of the 
complaint, the trial court did not err in granting summary judgment. A general allegation 
in a complaint, standing alone, is not sufficient to withstand a motion for summary judg- 
ment supported by a prima facie showing that no genuine issue of material fact exists. 


See Private Enforcement and Procedure, Vol. 2, J 9013.675. 


For the appellant: Gideon H. Schiller (Franklin E. Reagan, Adolph K. Schwartz, 
and Luther H. Cavaness, with him on the brief). 


For the appellee: P. H. Hardin and G. C. Hardin (J. Clib Barton and Charles R. 


Garner, with them on the brief). 


Affirming a decision of the U. S. District Court, Western District of Arkansas, 1953 


Trade Cases ] 67,556. 


Before GARDNER, Chief Judge, and WooproucH and Tuomas, Circuit Judges. 


[Summary Judgment Granted by Trial Court] 


WooproucH, Circuit Judge [In full text]: 


Appellant brought suit for treble damages 
for alleged violation of the Sherman Anti- 
trust Act of 1890, 15 U. S. C. A., sections 
1-15. The trial court sustained appellee’s 
motion for summary judgment under Rule 
SSP RS I (Cee 43 IU SO re Sine galls 
question on this appeal is whether the court 
erred in sustaining said motion. The parties 
will be referred to as they appeared in the 
court below. 


For its cause of action against the defend- 
ant, plaintiff alleged: 


“4. That in and about Marion County, 
Arkansas, there has existed for many years 
prior hereto and does presently exist a 
milk producing area or shed, whi-h shed 
produced Grade ‘C’ raw milk which is 
used in the manufacture of dairy prod- 
ucts; that both the plaintiff and the de- 
fendant each maintained a dairy products 
plant, and in connection therewith each 
party engaged in buying raw milk from 
the producers in the shed, manufacturing 
products therefrom and selling the prod- 
ucts in interstate commerce. 


Sections of the Sherman Act relevant to 
this case are: 

Sec. 1. ‘“‘Every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the 
several States, or with foreign nations, is 
declared to be illegal:’’ 

Sec. 2. ‘‘Every person who shall monopolize, 
or attempt to monopolize, or combine or con- 
spire with any other person or persons, to 
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“6. That sometime in the fall of 1951 
and at other times unknown to the plain- 
tiff, the defendant, Carnation Company, 
by and through its officers, managers and 
agents, conceived a plan and scheme for 
obtaining unlawful control, monopoly and 
corner of the aforesaid milk shed, restrict- 
ing interstate commerce and trade thereby, 
which plan or scheme was put into effect 
by the defendant commencing in the fall 
of 1951 and consisted of the establishment 
and maintenance of a ‘fictitious price’; 
that the said ‘fictitious price’ consists of 
payments for raw milk to producers in 
the said shed which (a) were in excess 
of the usual and normal prices paid in 
the said milk shed in the normal course 
of business; and (b) resulted in a loss to 
the defendant on the sale of its products 
manufactured from raw milk purchased 
in the said shed at the said price; and 
(c) were calculated to result in a loss to 
any other purchasers, including the plain- 
tiff herein, of raw milk in the said shed, 
meeting the said ‘fictitious price’ estab- 
lished and maintained by the defendant. 

“7. That the plaintiff met the ‘fictitious 
price’ of the defendant at the time of its 


monopolize any part of the trade or commerce 
among the several States, or with foreign 
nations, shall be deemed guilty of a mis- 
demeanor, * * *’ 

Sec. 15. ‘‘Any person who shall be injured 
in his business or property by reason of any- 
thing forbidden in the anti-trust laws may 
sue therefor * * * and shall recover threefold 
the damages by him sustained * * etic 
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institution thereof by the defendant but 
was unable to continue to meet the said 
price, and that by reason hereof it lost 
its patrons, suffered financial losses, and 
did thereby cause the destruction of its 
business. 

“8. That the ‘fictitious price,’ plan and 
scheme of the defendant was by reason of 
the premises contrary to and in violation 
of Sections J” and 2’ of Title’ 15. U.S.C: 
in these respects: (a) That the plaintiff 
was eliminated as a competitor of the 
defendant; and (b) That the defendant 
was put in position to unlawfully control, 
monopolize and corner a large portion of 
the purchases of raw milk in and about 
the said shed, all in restriction of inter- 
state trade and commerce and in unlaw- 
ful interference with the plaintiff's business.” 
Defendant filed a motion to dismiss the 

complaint, or, in the alternative, for sum- 
mary judgment. The trial court held that 
the complaint failed to state a cause of ac- 
tion under Sec. 1 or the conspiracy portion 
of Sec. 2 of the Sherman Act and accord- 
ingly dismissed the portion of the complaint 
alleging an actionable conspiracy. Plaintiff, 
in its Statement of Points, assigned this 
action of the court as error but has not 
briefed or argued the point in this court. 
In view of the statement in plaintiff’s brief 
that, “We do not perceive the necessity of 
briefing the conspiracy theory of our Com- 
plaint for the reason that if the ruling of 
the District Court were set aside by this 
Court, the ultimate relief that would be 
obtained by the Appellant would be the 
same whether the Complaint is predicated 
on Sections 1 and 2 of the Sherman Act 
or Section 2 alone.”, we conclude that plain- 
tiff has abandoned the point. 

- The trial court held that the complaint 
stated a cause of action under that portion 
of Section 2 of the Sherman Act which pro- 
vides, “Every person who shall monopolize, 
or attempt to monopolize * * * any part 
of the trade or commerce among the several 
States, or with foreign nations, shall be 
guilty of a misdemeanor * * *.” Upon 
consideration of the motion for summary 
judgment, however, the trial court concluded, 
after a careful review of the decisions of 
this court and an exhaustive analysis of 
the facts as shown by the affidavits and 
depositions on record, that no genuine issue 
of material fact existed and that defendant 
was entitled to a judgment as a matter of 
law. 114 Fed. Supp. 58. It therefore granted 
the motion for summary judgment. 
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[Scope and Purpose of Summary Judgment] 


Recent decisions of this court have clearly 
defined and established the scope and pur- 
pose of the summary judgment rule. Our 
latest expression of the rule was in the case 
of Durasteel v. Great Lakes Steel Corp., 8 
Cir., 1953, 205 F. 2d 438, where it was said, 
“The motion for summary judgment is not 
a trial of the issues but for the purpose of 
determining whether in fact there are any 
genuine issues as to material facts.” In 
Ford v. Luria Steel & Trading Corp., 8 Cir., 
1951, 192 F. 2d 880, it was stated, “It has 
become settled law that a genuine issue as 
to a material fact cannot be tried and deter- 
mined upon affidavits, and that it must be 
conclusively shown that there is no such 
issue in the case and that the moving party 
is entitled to judgment as a matter of law, 
before a summary judgment can lawfully 
be entered.” We have also held that, “The 
question of the sufficiency of the evidence 
raises an issue of law and if, under the facts, 
the court would be required to direct a ver- 
dict for the moving party, then a summary 
judgment should be granted.” Hurd v. Shef- 
field Steel Corp., 8 Cir., 1950, 181 F. 2d 269. 
For other statements on the summary judg- 
ment rule, see Dulansky v. Iowa-Illinois Gas 
& Electric Co., 8 Cir., 1951, 191 F. 2d 881; 
Traylor v. Black, Sivalls & Bryson, Inc., 8 
Cir, 1951, 189 F. 2d 213; Sprague v. Vogt, 
8 Cir., 1945, 150 F. 2d 795; Walling v. Fatr- 
mont Creamery Co., 8 Cir., 1943, 139 F, 2d 318. 


[Affidavits and Depositions Filed] 


In support of its motion for summary 
judgment defendant filed numerous affidavits 
and depositions, including several of officers 
and agents of competing companies. Plain- 
tiff did not file affidavits or depositions of 
any of its expected witnesses, although it 
did take the depositions of four of defend- 
ant’s affiants. The uncontradicted and un- 
disputed statements on record at the time 
of entry of judgment herein established the 
following facts. Defendant maintains and 
operates an evaporating plant or milk con- 
densary at Mount Vernon, Missouri. Milk 
is received at this plant from seven “feeder” 
stations located in various towns in Missouri, 
Kansas, and Arkansas, all within the area 
known as the Southwest Missouri Milk 
Shed. Defendant purchases Grade “C” raw 
milk in this area in competition with Pet 
Milk Co., Kraft Foods, Producers Creamery, 
Standard Milk Co., Milnot Co., Seven Val- 
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leys Cheese, Twin Lakes Dairy, plaintiff, 
and several other companies. All companies, 
except one, pay farmers and producers twice 
monthly for milk purchased from them. The 
producers are not advised of the price they 
will receive for the milk at the time it is 
picked up by company haulers. The price 
is determined after the close of each pay 
period. For example, the price paid for milk 
purchased between the lst and 15th of the 
month is determined within one to four 
days thereafter, or between the 16th and 
20th of the month, depending on the prac- 
tice of the respective companies. Defendant’s 
superintendent at Mount Vernon, Missouri, 
testified by deposition that five days prior 
to the close of each pay period he submits 
information to the company office at Los 
Angeles, California, whereupon an officer of 
defendant company fixes the price to be paid 
for milk purchased during that period, The 
information submitted consists of competi- 
tor’s prices for the prior pay period, number 
of patrons, including gains or losses therein, 
weather conditions, crop conditions, milk 
production, feed prices, etc. Deponent stated 
that three or four days after the close of 
each pay period he receives word from Los 
Angeles as to what price will be paid, and 
thereafter checks are mailed from the Mount 
Vernon office to all patrons selling milk to 
defendant. Defendant and Pet Milk Co. 
post the prices as soon as they are received, 
with Pet Milk Co. posting its prices earlier 
than defendant about 75% of the time. Prices 
paid by other competitors are obtained through 
field men, patron’s check stubs, word of 
mouth, and other means. No company learns 
what price a competitor is paying until after 
payment is made, except occasionally when 
the price is posted. The affidavits and depo- 
sitions established that the prices paid by the 
various competitors during the period com- 
plained of were generally very similar.2 The 
chart set out in the margin shows that dur- 
ing every pay period at least one competitor 
paid a higher price for milk than defendant. 


[Test for Summary Judgment] 


Against this showing by defendant that it 
had paid the usual and normal price for milk 
during the period alleged in the complaint, 
plaintiff offered nothing to rebut or contra- 
dict defendant’s evidence or to affirmatively 
establish the allegations of the complaint. 
It chose to rest on the broad charge that 
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defendant had paid a “fictitious” price, or a 
price in excess of the usual and normal price, 
for milk and thereby “run a corner” on the 
market. It is clear that no genuine issue of 
material fact existed as to any of the facts 
stated in the affidavits or depositions. The 
question, therefore, resolves itself to this: 
Is a general allegation in a complaint, stand- 
ing alone, sufficient to withstand a motion 
for summary judgment supported by a prima 
facie showing that no genuine issue of ma- 
terial fact exists? 

Courts, including our own, which have 
considered this question have uniformly an- 
swered it in the negative. In Durasteel v. 
Great Lakes Steel Corp., supra, it was said, 
“Tf it is made clearly to appear on such a 
motion that even though there is an issue 
under the pleadings there is in fact no dis- 
pute as to the controlling material facts, 
then the court should enter summary judg- 
ment.” Cf. Hurd v. Sheffield Steel Corp., 
supra. The reason for the rule is apparent. 
Rule 56 would be rendered useless were the 
allegations of the pleadings to be determi- 
native of a motion for summary judgment. 
Lindsey v. Leavy, 9 Cir., 1945, 149 F. 2d 899; 
Engl v. Aetna Life Ins. Co., 2 Cir., 1943, 139 
F. 2d 469; Surkin v. Charteris, 5 Cir., 1952, 
197 F. 2d 77; Hisel v. Chrysler Corp., (D. C. 
W. D., Mo. 1951), 94 Fed. Supp. 996. Also 
see and compare Radio City Music Hall v. 
U. S., 2 Cir., 1943, 135 F. 2d 715; Gifford v. 
Travelers Protective Ass'n of America, 9 Cir., 
1946, 153 F. 2d 209. 


It is argued that the fact that competitors 
generally paid the same price for milk as 
defendant is consistent with the allegation 
that defendant paid a “fictitious” price, inas- 
much as competitors had to meet defend- 
ant’s price in order to obtain raw milk. 
Such an inference is clearly unwarranted 
from the facts on record. The affidavits and 
depositions established that the purchase of 
raw milk in this area is in a highly com- 
petitive field. That a shortage of raw milk 
existed in the area during the time alleged 
in the complaint, thereby causing the prices 
to rise. That the prices paid by defendant in 
1951 and 1952 were not the highest ever 
paid in this area. In 1946, the price of raw 
milk rose to $4.80 per cwt. Again in 1948 
the price rose to $4.60 per cwt. And finally, 
that each competitor determined its own 
price for the previous pay period before 
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obtaining knowledge of the price paid by 
other competitors for the same period. On 
the basis of these uncontroverted facts, the 
trial court reasonably concluded, ‘These 
affidavits and depositions established beyond 
question that the prices paid by defendant 
were competitive prices, substantially the 
same from pay period to pay period as those 
of competing companies, and were fixed by 
keen competition and the economic law of 
supply and demand.” 

On August 19, 1953, one day after judg- 
ment was entered in this case, plaintiff filed 
an affidavit of Jim Wise, owner of Twin 
Lakes Dairy, in which affiant stated, 


“(B). The increase of 80 cents per hun- 
dred pounds of milk in the prices paid for 
such milk during the period of November 
1, 1951 through April 1, 1952, was not due 
to market increases in the price of butter- 
fat, Grade C milk or milk production, but 
was due to the increase in prices paid by 
Carnation Company in said territory, which 
said prices Twin Lakes Dairy was re- 
quired to meet in order to stay in business ;” 


Wise previously had filed an affidavit in sup- 
port of defendant’s motion to dismiss or for 
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summary judgment in which he submitted a 
list of prices, shown above, which his com- 
pany paid for milk during the time in question. 


Plaintiff's contention that the second Wise 
affidavit raised an issue of fact not deter- 
minable on motion for summary judgment 
is without merit. The affidavit was not 
presented to the trial court for consider- 
ation, although apparently there was ample 
time to do so and no excuse for not having 
done so was offered, as permitted by rule 
56(f), 28 U. S. C. A. Therefore it is not 
properly before this court. We have con- 
sidered the delinquent affidavit, however, 
and find it insufficient to defeat the motion 
for summary judgment. Affiant’s statement 
that he had to “meet” defendant’s prices in 
order to stay in business is completely re- 
futed by the fact that during March, April, 
and the first half of May, 1952, Twin Lakes 
Dairy paid higher prices for milk than 
defendant. 


The action of the trial court in granting 
summary judgment for defendant was with- 
out error and is affirmed. 


[67,793] Gumbiner Theatrical Enterprises, Inc. v. National Theaters Corp. 
Bertha Building Corp. v. National Theaters Corp. 


In the United States District Court for the Eastern District of New York. Civil 
Actions Nos. 12074 and 12073, respectively. Dated June 10, 1954. Supplemental Memo- 


randum dated June 25, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Motions Before Trial—Summary Judgment.— 
In a treble damage suit seeking recovery for antitrust violations allegedly occurring 
between 1927 and 1935, defendant raised two defenses, a general release executed in 
1935 by the person then president of both plaintiff corporations, and that of res judicata 
in the form of a stipulation executed by the same person providing for the dismissal 


with prejudice of an antitrust suit. 


The plaintiffs moved for summary judgment dis- 


missing the defenses and for a separate trial by the Court of the defense of the Statute of 


Limitations. 


The latter motion was unopposed. 


The defendant contended that the 


plaintiff corporations were the “alter ego” of the plaintiff in the earlier case, which was 
settled by the general release and stipulation of dismissal with prejudice. The plaintiffs 
contended that the release and stipulation did not bind them because of a nonidentity 


of parties. 
must be settled by trial. 


Summary judgment was denied because the defenses raised issues which 


The defendant’s motions for separate bench trials of the issues raised by the defenses 
were denied because a separate trial was unnecessary to further convenience or to avoid 
prejudice, as required by the Federal Rules of Civil Procedure. 


See Private Enforcement and Procedure, Vol. 2, f 9013.565, 9013.675. 


For the plaintiffs: 


Corcoran & Kostelanetz, by Boris Kostelanetz. 


For the defendant: Dwight, Royall, Harris, Koegel & Caskey, by Frederick W. R. Pride, 
For a prior decision of the U. S. District Court, Eastern District of New York, see 
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RayFIiEL, District Judge [In full text]: 
The plaintiffs move, in each of the above 
actions, for summary judgment, dismissing 
the fifth and sixth separate defenses con- 
tained in the defendant’s answers. They 
also move for a separate trial by jury of 
the issues raised by the defense which 
pleads the Statute of Limitations, which 
motion is unopposed. 


The defendant moves, in each case, for a 
separate trial by the Court, without a jury, 
of the issues raised by the aforementioned 
fifth and sixth affirmative defenses. 


The plaintiffs sue herein for treble 
damages sustained by reason of the de- 
fendant’s alleged violation of the Antitrust 
Laws. The defendant, in its answers in 
both actions, offers certain affirmative de- 
fenses: the “fifth” such defense pleads a 
general release executed by J. L. Gum- 
biner, the then president of both plaintiff 
corporations, on May 25, 1935, and the 
“sixth” pleads “res adjudicata’, in the form 
of a stipulation providing for the dismissal, 
with prejudice, of an action in the United 
States District Court for the Southern Dis- 
trict of California, entitled “H. L. Gumbiner, 
plaintiff, v. Fox West Coast Studios and 
Others, defendants,” which was executed 
by H. L. Gumbiner, then president of the 
plaintiff corporations, on June 3, 1935, and 
entered in that Court. 


Both plaintiffs and the defendant have 
submitted voluminous affidavits, exhibits, 
and memoranda to support their respective 
contentions. The defendant argues that 
each of the corporate plaintiffs is the alter 
ego of H. L. Gumbiner, who was the presi- 
dent and sole or controlling stockholder 
of both corporations, and who in 1935 
brought an action in California for the same 
relief herein sought. That action was 
settled, as evidenced by the aforementioned 
general release and stipulation of dismissal, 
with prejudice, which are pleaded in the 
fifth and sixth affirmative defenses. 

The plaintiffs disagree, and contend that 
the said release and stipulation cannot bind 
them since the parties in these actions are not 
identical with those in the California action. 

I have read the complaint in the Cali- 
fornia case which, like the cases at bar, 
was for treble damages under the Antitrust 
Laws. It contains an allegation in para- 
graph numbered X thereof, to the effect 
that the plaintiff in that case, H. L. Gum- 
biner, operated, between January 30, 1931, 
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and December 8, 1931, the Los Angeles, the 
Cameo and the Tower Theaters, all in Los 
Angeles, California, and that because of 
certain illegal and monopolistic acts on the 
part of the defendants he suffered damage 
for which he brought the said action. 


The complaints in the cases at bar allege 
that Gumbiner Theatrical Enterprises, Inc., 
between January 30, 1931, and December 
8, 1931, owned and operated the Los An- 
geles Theater, in Los Angeles, California, 
and that Bertha Building Corporation, be- 
tween October 1, 1927, and July 4, 1935, 
owned and operated the Tower Theater, 
in Los Angeles, California, and that be- 
cause of various illegal acts and monop- 
olistic practices by the defendant and 
others they suffered damages for which the 
instant actions were brought. 


It would appear, therefore, that the com- 
plaints in the cases at bar seek the same 
relief as that prayed for in the complaint 
in the California case, except that the claim 
of the Cameo Theater is omitted from 
the present complaints. 

It is unnecessary to cite authority for 
the rule that motions for summary judg- 
ment will be granted only when there is 
no triable issue of fact. In my opinion the 
motions in these cases do not meet this 
test, and there must be a trial of the issues 
raised by the fifth and sixth affirmative 
defenses. Accordingly, the motions for 
summary judgment are denied. 

We now come to the consideration of 
the defendant’s motions under Rule 42(b) 
of the Federal Rules of Civil Procedure 
for an order directing that the issues raised 
by the fifth and sixth affirmative defenses 
be tried separately by the Court alone. Rule 
42(b) provides that “The Court in further- 
ance of convenience or to avoid prejudice may 
order a separate trial” etc. (emphasis 
added). In my opinion a showing of nei- 
ther of such purposes was made here. The 
issues raised by the fifth and sixth affirma- 
tive defenses can be tried with the rest of 
the issues raised by the pleadings without 
resultant inconvenience or prejudice to the 
defendant. The defendant’s motions are 
therefore denied. 

There being no opposition to the plain- 
tiff’s motion for a separate trial by the 
court and jury of the issues raised by the 
defense of Statute of Limitations, that 
motion is granted. 


Settle order on notice. 
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Supplemental Memorandum 


In my decision dated June 10, 1954, in 
the above-entitled action, believing that there 
was no opposition thereto, I granted plain- 
tiffs motion for a separate trial to the 
Court and a jury of the issues raised by 
the defense of Statute of Limitation. I have 
since examined the applicable portion of the 
transcript of counsels’ argument of the 
motion before the Court and learned that 
the consent of defendant’s counsel was 
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limited to a separate trial of such issues 
to the Court alone. 

The defense of the Statute of Limitations 
is legal in its nature and involves issues 
which in my opinion the plaintiff is not 
entitled to have tried to the Court and jury 
under the 7th Amendment to the Constitu- 
tion of the United States. 

Accordingly my aforementioned decision 
is modified to that extent and I shall sign 
an order consistent therewith. 


[| 67,794] United States v. General Electric Company; International General Electric 
Company, Incorporated; Westinghouse Electric Corporation (sued as Westinghouse 
Electric & Manufacturing Company); Consolidated Electric Lamp Company; Claude 
Neon Lights, Inc.; R L M Standards Institute; Fleur-O-Lier Manufacturers; N. V. 
Philips’ Gloeilampenfabrieken; and Electrical Testing Laboratories, Inc.; and Societe 
Anonyme Pour Les Applications De Il’Electricite et des Gaz Rares Etablissements 
Claude-Paz et Silva. 


In the United States District Court for the District of New Jersey. Civil Action 
No. 2590. Dated and filed June 30, 1954. 


Case No. 747 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Termination of Agreements and Patent Licenses.—A manufacturer 
of fluorescent lamps consented to the entry of a decree terminating certain agreements 
and patent licenses and enjoining the observance, renewal or adherence to any such agree- 
ment or license. However, the decree did not prevent the manufacturer from using on a 
non-exclusive and unrestricted basis any patent under which it had been licensed, or from 
issuing sub-licenses or immunities under any such patent. 


See Department of Justice Enforcement and Procedure, Vol, 2, { 8301.30, 8301.60, 8421. 


Consent Decree—Reciprocal Patent Licensing.—Under the terms of a consent decree, 
a manufacturer of fluorescent lamps was required to grant to any applicant a non-exclusive 
royalty-free license to make, use, and sell lamps, parts, or lamp machinery under the 
patents owned or controlled by the manufacturer. A license was also required to be 
granted to any United States applicant who contracted with a foreign manufacturer for 
the construction of lamp machinery to be used in the United States. However, the 
manufacturer was not required to grant licenses unless the applicant agreed to grant the 
manufacturer similar rights. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.30. 


Consent Decree—Practices Enjoined—Restrictive Conditions in Licenses.—A manu- 
facturer of fluorescent lamps was enjoined by a consent decree from including restrictions 
in licenses required to be granted, except that a license or sublicense was permitted to 
contain provisions that (1) the license was not transferable, and (2) a license under 
a patent on lamp machinery did not grant a license under lamp or lamp part patents. 
Certain other provisions as the Court approved might also be included if application for 
approval was made after reasonable notice to the Attorney General. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.30. 


Consent Decree—Patent Licensing—Immunity from Suit—A manufacturer of fluor- 
escent lamps consented to the entry of a decree requiring it to grant to licensees, if 
possible, an unrestricted, unconditional, and non-exclusive grant of immunity from suit 
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with respect to lamps or lamp parts made or sold in the United States under a patent or 
patent application licensed pursuant to the terms of the decree, under any foreign patents 
and foreign patent applications licensed to such person. However, no immunity was 
required to be granted unless the manufacturer received a like grant of immunity from 
the licensee as to its own patents. If a licensee or the defendant, as a licensee, elect to 
have lamp machinery manufactured for it by a foreign manufacturer, the licensor 1s 
required, if possible, to grant to the foreign manufacturer certain immunity as to machinery 
made in the United States under certain foreign patents and patent applications held by 
the licensor to the foreign manufacturer for said licensee for use in the United States. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.30. 


Consent Decree—Practices Enjoined—Disposal of Patents—Option to Repurchase— 
Patent Infringement Suits—A manufacturer of fluorescent lamps was enjoined by a con- 
sent decree from (1) disposing of domestic or foreign patents or rights thereunder, under 
which licenses or immunities were required to be granted, which deprived it of the 
authority to issue required licenses or immunities, unless the purchaser or assignee agreed 
to observe the provisions of the consent decree; and (2) instituting or threatening to 
institute certain patent infringement proceedings except by way of counterclaim. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.30. 


Consent Decree—Competitive Bidding—Trade-Marks.—A manufacturer of fluorescent 
lamps consented to the entry of a decree enjoining it, in connection with competitive 
bidding, from initiating, preparing or participating in any plan or agreement regarding 
the terms or specifications of the invitation for bids to be issued with the intent to influence 
any purchaser of lamps to (1) disqualify or discourage any other manufacturer from 
submitting bids, (2) limit the invitations to bid to the defendant manufacturer and/or 
such other manufacturer, or anyone named by either, (3) provide for the issuance of 
invitations or of notice in connection therewith specifying the defendant manufacturer’s 
lamps by name, brand or their equal, or the lamps of such other manufacturer, (4) dis- 
criminate in the issuance of invitations to bid against any other manufacturer, or (5) 
reject all bids submitted and readvertise for new bids. The manufacturer was also 
enjoined from using a certain United States trade-mark. The manufacturer, in addition, 
was restrained for a period of three years from the date of the decree from (1) authorizing 
any other person in the United States to use in connection with lamps not manufactured 
by the defendant any United States trade-mark owned or controlled and used by the 
defendant in the United States in connection with lamps, except with respect to lamps 
sold to the defendant, and (2) using in connection with lamps manufactured by or for 
the defendant manufacturer and sold in the United States, any United States trade-mark 
known by it to be owned or controlled and used by any other person in connection with 
lamps manufactured by or for such person and sold in the United States, except where 
the sale was made by the defendant manufacturer to the trade-mark owner. 


See Combinations and Conspiracies, Vol. 1, §2011.088, 2013.910; Department of 
Justice Enforcement and Procedure, Vol. 2, { 8301.30. 

Consent Decree—Conspiracy—Allocation of Markets—Price Fixing—Sales Plans— 
Limitation of Quantity and Quality of Fluorescent Lamps—Exchange of Price and Sales 
Terms Information.—Under the terms of a consent decree, a manufacturer of fluorescent 
lamps was enjoined from combining and conspiring with any other person engaged in the 
manufacture of lamps, lamp parts or lamp machinery to (1) allocate markets or territories, 
(2) fix prices or sales terms for the sale of lamps, parts or machinery to be sold to or by 
a third person, (3) sell or distribute lamps or parts pursuant to any sales or distribution 
plan, program or method, (4) reduce or limit the kinds, quantities, sizes, styles or qualities 
of lamps, parts or machinery which may be manufactured by any person, and (5) exchange 


price lists or other information not generally available to the trade, except in connection 
with a purchase or sale from or to such other person. 


See Combinations and Conspiracies, Vol. 1, { 2005.7671, 2011.235. 


Consent Decree—Practices Enjoined—Conspiracy—Restrictive Sales Conditions— 
Imports and Exports.—A manufacturer of fluorescent lamps consented to the entry Ona 
decree restraining it from combining or conspiring with any other person to (1) sell lamps, 
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lamp parts or lamp machinery on the condition that the purchaser would not resell the 
articles or that he would resell them only in the United States, and (2) reduce, restrict 
or prevent imports into, or exports from, the United States of lamps, lamp parts or lamp 


machinery. 


See Combinations and Conspiracies, Vol. 1, J 2005.7291. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, W. D. Kilgore, Jirs 
Marcus A. Hollabaugh, Vincent Gorman, Harry N. Burgess, Martin F. Smith, and 


Matthew Miller. 


For the defendants: Stryker, Tams & Horner (Josiah Stryker), and Cravath, Swaine 


& Moore (Donald C. Swatland). 


For other consent judgments entered in this proceeding in the U. S. District Court, 
District of New Jersey, see 1954 Trade Cases {| 67,796 (Consolidated Electric Lamp Co.), 
1954 Trade Cases {| 67,795 (Claude Neon Lights, Inc.), 1954 Trade Cases {| 67,714 (General 
Electric Co.), 1946-1947 Trade Cases 157,448 (Corning Glass Works). 


Final Judgment as to 
Westinghouse Electric Corporation 

Forman, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on December 9, 
1942, and having filed amendments thereto 
on January 21, 1943, and April 13, 1951; 
and defendant Westinghouse Electric Cor- 
poration (sued as Westinghouse Electric 
& Manufacturing Company) having appeared 
and filed its answer to such complaint, as 
amended, denying the substantive allega- 
tions thereof; and plaintiff and defendant 
Westinghouse Electric Corporation by their 
attorneys having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without any admission by any 
party in respect of any such issue: 

Now, therefore, before any testimony has 
been taken herein and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of plaintiff and defendant 
Westinghouse Electric Corporation, it is 
hereby ordered, adjudged and decreed as 
follows: 

I 


Jurisdiction 


This Court has jurisdiction of the sub- 
ject matter of this cause of action and of 
each of the parties signatory hereto, and 
the complaint states a cause of action against 
the defendant Westinghouse Electric Corpora- 
tion under Sections 1 and 2 of the Sherman 
Act. 

II 


Definitions 
As used in this Final Judgment: 


(A) “Westinghouse” means defendant 
Westinghouse Electric Corporation, a cor- 
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poration organized and existing under the 
laws of the Commonwealth of Pennsylvania, 
with its principal office at Pittsburgh, Penn- 
sylvania. 

(B) “Lamp”, “lamps” or “fluorescent 
lamps” means any electric discharge lamps 
for visual lighting purposes, the principal 
amount of the visible light of which is pro- 
duced by the conversion into visible light 
of electro magnetic radiations having wave 
lengths shorter than the length of the 
shortest wave in the visible spectrum, through 
the medium of materials possessing prop- 
erties of fluorescing which are coated on 
the walls of the lamp envelopes. 


(C) “Lamp parts” means any part, mate- 
rial or element to be used in, and con- 
stituting an integral part of, a fluorescent 
lamp (such as, but not limited to, glass 
envelopes, bases, tubing and cane, wire, 
powders and gases), but not including 
auxiliary equipment not an integral part of 
a fluorescent lamp (such as, but not limited 
to, ballasts, starters, holders, fixtures or 
circuits). 

(D) “Lamp machinery” means any ma- 
chinery used in the manufacture or assembly 
of fluorescent lamps or lamp parts, 

(E) “Patent” (or “patents”) means any 
United States Letters Patent, and any divi- 
sions, continuations, reissues and extensions 
of such patents, issued by the Patent Office 
on or before March 26, 1954, relating, but 
only in so far as they relate, to fluorescent 
lamps, lamp parts or lamp machinery. 

(F) “Patent application” (or “patent ap- 
plications”) means any United States Letters 
Patent issuing on any applications therefor 
pending on March 26, 1954, and relating, 
but only in so far as they relate, to fluores- 
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cent lamps, lamp parts or lamp machinery, 
and any divisions, continuations, reissues 
and extensions of such United States Letters 
Patent. 


(G) “United States” means the United 
States of America, its territories and pos- 
sessions. 


(H) “Subsidiary” means a corporation 
more than 50% of whose stock entitled to 
vote upon election of directors (other than 
preferred stock entitled to vote upon the 
failure of the corporation to pay certain 
dividends) is, directly or indirectly, owned 
by Westinghouse. 

(1) “Person” means an individual, part- 
nership, firm, association or corporation. 
For the purpose of this definition, and, as 
used in this Final Judgment, Westinghouse 
and its subsidiaries shall be considered to 
be one person. 


(J) “Lamp agency agreement” means an 
agreement whereby Westinghouse appoints 
another person its lamp agent to distribute 
lamps owned by Westinghouse. 


iprie 
Applicability of Final Judgment 


The provisions of this Final Judgment 
applicable to Westinghouse shall apply to 
such defendant, and to each of its sub- 
sidiaries, officers, directors, employees, suc- 
cessors, assigns and all other persons acting 
under, through or for it, but shall not apply 
to operations or activities outside the United 
States which do not affect the foreign or 
domestic commerce of the United States. 


IV 


Injunction Against Performance 
of Agreements 


(A) Each of the contracts, agreements 
and patent licenses referred to in Exhibit 
A hereto annexed [not reproduced] is hereby 
ordered terminated, to the extent not here- 
tofore terminated, and Westinghouse is 
enjoined and restrained from observing, 
performing, renewing or adhering to any 
such contract, agreement or patent license. 

(B) Nothing contained in this Section IV 
shall be deemed (1) to terminate the rights 
of Westinghouse to use, on a non-exclusive 
and unrestricted basis, any patent or for- 
eign letters patent under which it has here- 
tofore been licensed, or (2) to terminate 
its power, if any, to issue sublicenses or 
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immunities under any such patent or foreign 
letters patent. 


V 
Patents 


(A) (1) Westinghouse is ordered and 
directed to grant, to the extent that it has 
the power to do so, to any applicant mak- 
ing written request therefor in connection 
with the manufacture by the applicant in 
the United States of lamps, lamp parts or 
lamp machinery, a non-exclusive, royalty- 
free license, and for their full unexpired 
terms, to make, have made, use and vend lamps, 
lamp parts, or lamp machinery under any, 
some or all of the patents and patent appli- 
cations owned or controlled by Westing- 
house, or under which Westinghouse had 
a right to grant licenses or sublicenses, on 
March 26, 1954, a list of which patents and 
patent applications shall be filed by West- 
inghouse in this Court within ninety days 
after the entry of this Final Judgment with 
a copy thereof concurrently to the Attorney 
General. A license shall also be granted 
to a United States applicant who contracts 
with a foreign manufacturer for construc- 
tion for such applicant of lamp machinery 
to be used in the United States. 


(2) The provisions of this Section, how- 
ever, shall not require Westinghouse to 
grant a license under any patent or patent 
application to any applicant unless said 
applicant agrees upon request to grant to 
Westinghouse, royalty-free and for their full 
unexpired term, a non-exclusive license to 
make, have made, use and vend lamps, lamp 
parts and lamp machinery under any, some 
or all (as Westinghouse may request) of 
the patents and patent applications owned 
or controlled by said applicant, or under 
which said applicant had a right to grant 
licenses or sublicenses, on March 26, 1954, 
and under which said applicant has the 
right to grant licenses or sublicenses at the 
date of the license. 


(B) (1) Westinghouse is enjoined and 
restrained from including any restriction 
or condition whatsoever in any license or 
sublicense granted by it purusant to this 
Section V, except that each such license 
or sublicense may contain any, some or all 
of the following provisions: (a) that the 
license shall not be transferable; (b) a. 
license under any patent or patent applica- 
tion on lamp machinery may also contain 
a provis‘on that such license does not grant 
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to such licensee or his vendee any license 
or implied license under any patent or patent 
application on lamps or lamp parts, and that 
a notice to that effect shall be affixed by 
such licensee to each machine sold under 
such license; and (c) such other terms and 
provisions as this Court shall approve if 
application for such approval is made after 
reasonable notice to the Attorney General. 


(2) Upon the written request of any per- 
son licensed pursuant to the provisions of 
this Section, Westinghouse shall grant to 
such person, to the extent it has the power 
to do so, an unrestricted, unconditional and 
non-exclusive grant of immunity from suit 
by it, with respect to any lamps or lamp 
parts made in the United States, or sold, 
under a patent or patent application licensed 
pursuant to the terms of this Final Judg- 
ment, under any foreign letters patent and 
applications for foreign letters patent corres- 
ponding to the patents or patent applications 
licensed to such person; provided, however, 
that Westinghouse shall not be required 
to grant any such immunity to any licensee 
under its patents or patent applications un- 
less such licensee, upon request, shall agree 
to give Westinghouse a reciprocal grant of 
immunity under such _ licensee’s foreign 
letters patent and applications for foreign 
letters patent, if any, corresponding to its 
patents or patent applications, if any, under 
which Westinghouse is licensed by it. 


(3) If a licensee licensed pursuant to 
(A) (1) above of this Section WA eye The 
Westinghouse, as a licensee pursuant to 
(A) (2) above of this Section V, elects 
to have lamp machinery manufactured for 
it by a foreign manufacturer, the licensor 
shall, to the extent it has the power to do 
so, grant to the foreign manufacturer im- 
munity with respect to machinery manu- 
factured for sale or use by the licensee in 
the United States under any foreign letters 
patent and applications for foreign letters 
patent held by the licensor corresponding 
to the patents and patent applications under 
which the licensee is so licensed pursuant 
hereto. 


(C) Westinghouse is hereby enjoined and 
restrained from: 


(1) Making any disposition of patents, 
patent applications, foreign letters patent, 
applications for foreign letters patent or 
rights thereunder which deprives it of the 
power or authority to issue the licenses or 
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grants of immunity required by this Section 
V, unless Westinghouse requires, as a con- 
dition of such disposition, that the pur- 
chaser, transferee or assignee thereof shall 
observe the provisions of this Section V 
with respect to the patents, patent applica- 
tions or rights so acquired, and the pur- 
chaser, transferee or assignee shall file with 
this Court, prior to the consummation of 
said transaction, an undertaking to be bound 
by the provisions of this Section V with 
respect to the patents, patent applications 
or rights so acquired. 


(2) Instituting or threatening to institute 
any action, suit or proceeding under Sec- 
tions 281, et seqg., of Title 35 U. S. Code 
(1953), against any person for any act of 
infringement of any patent owned or con- 
trolled by Westinghouse on March 26, 1954, 
alleged to have occurred prior to such date, 
except by way of counter-claim in any 
action brought by any person against West- 
inghouse. 


(3) In the event that it shall engage in 
the manufacture, sale or lease of lamp ma- 
chinery, conditioning the sale or lease of 
lamp machinery upon the grant by the 
purchaser or lessee thereof to it of a right 
or option to repurchase or reacquire the 
same on the termination of a license under 
any patent or patent application owned or 
controlled by it on March 26, 1954. 


VI 
Competitive Bidding and Trade-Marks 


(A) Westinghouse, in connection with 
any transaction involving public bodies or 
other purchasers upon a competitive bid- 
ding basis, is hereby enjoined and restrained 
from: 


(1) Initiating, preparing or participating, 
in any manner, in any agreement, under- 
standing, plan or program with any other 
manufacturer or manufacturers of lamps 
regarding the terms or specifications of the 
invitation for bids to be issued by any such 
public body or other purchaser with the 
intent to influence or induce any purchaser 
of lamps to (a) disqualify or discourage 
any lamp manufacturer from submitting a 
bid, (b) limit the issuance of invitations 
to bid for such contracts to Westinghouse 
and/or such other manufacturer, or anyone 
designated by either of them, (c) provide 
for the issuance of invitations or of notice 
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in connection therewith specifying by name, 
brand or their equal lamps of Westing- 
house or such other manufacturer, (d) dis- 
criminate in the issuance of any such invita- 
tions or notice against any manufacturer 
of lamps or (e) reject all bids submitted 
for such contracts and readvertise for new 
bids for such contracts; 


(2) For a period of five years from the 
date of entry of this Final Judgment, 
initiating, preparing or participating in, in 
any manner, any agreement, understanding, 
plan or program, regarding the terms or 
specifications of the invitation for bids to 
be issued by any such public body or other 
purchaser with the intent to influence or 
induce any purchaser of lamps to (a) dis- 
qualify or discourage any lamp manufac- 
turer from submitting a bid, (b) limit the 
issuance of invitations to bid for such con- 
tracts to Westinghouse, (c) provide for 
the issuance of invitations or of notice in 
connection therewith specifying by name, 
brand or their equal lamps of Westing- 
house, (d) discriminate in the issuance of 
any such invitations or notices against any 
other manufacturer of lamps or (e) reject 
all bids submitted for such contracts and 
readvertise for new bids for such contracts. 


(B) Westinghouse is enjoined and re- 
strained from using the trade-mark “Mazda.” 


(C) Westinghouse is enjoined and re- 
strained for a period of three years from 
the date of entry of this Final Judgment 
from: 


(1) Directly or indirectly authorizing any 
other person in the United States to use 
in any manner, in connection with lamps 
not manufactured by or for Westinghouse, 
any United States trade-mark owned or 
controlled and used by Westinghouse in the 
United States in connection with lamps, 
except with respect to lamps sold by such 
person to Westinghouse; 


(2) Using, in any manner, in connection 
with lamps manufactured by or for West- 
inghouse and sold in the United States, any 
United States trade-mark known by it to 
be owned or controlled and used by any 
other person in connection with lamps man- 
ufactured by or for such other person and 
sold in the United States, except where 
such sale is made by Westinghouse to the 
person who owns or controls and uses such 
trade-mark. 
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WAL 
General Injunctions 


(A) Westinghouse is hereby enjoined and 
restrained from combining and conspiring, 
and from entering into, adhering to, renew- 
ing, maintaining or furthering, directly or 
indirectly, or claiming any rights under, 
any contract, agreement or understanding, 
with any other person engaged in the manu- 
facture of lamps, lamp parts or lamp ma- 
chinery to: 


(1) Allocate or divide fields, markets, 
customers or territories for the manufac- 
ture, sale or distribution of lamps, lamp 
parts or lamp machinery; 

(2) Fix, determine, maintain or adhere 
to prices, differentials, discounts or other 
terms or conditions for the sale of lamps, 
lamp parts or lamp machinery to be sold 
to or by third persons; 


(3) Sell or distribute lamps or lamp parts 
pursuant to any sales or distribution plan, 
program or method; 


(4) Reduce, restrict or limit, in any man- 
ner, the kinds, quantities, sizes, styles or 
qualities of lamps, lamp parts or lamp ma- 
chinery which may be manufactured by 
any person; 

(5) Exchange price lists or any other 
information not generally available to the 
trade relating to prices, costs, discounts, 
differentials or other terms and conditions 
of sale of lamps, lamp parts or lamp ma- 
chinery, except in connection with a pur- 
chase or sale, or proposed purchase or sale, 
of lamps, lamp parts or lamp machinery 
from or to such other person. 

(B) Westinghouse is hereby enjoined and 
restrained from combining or conspiring, 
and from entering into, adhering to, renew- 
ing, maintaining or furthering, directly or 
indirectly, or claiming any rights under, any 
contract, agreement or understanding, with 
any other person, to: 

(1) Sell, or cause to be sold, lamps, lamp 
parts or lamp machinery upon the condi- 
tion or understanding that the purchaser 
thereof shall not resell the same, or that 
the purchaser thereof shall resell the same 
only in the United States; 


(2) Reduce, restrict or prevent imports 
into, or exports from, the United States 
of lamps, lamp parts or lamp machinery. 

The provisions of this Subsection (B) 
shall not apply to those provisions in a lamp 
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agency agreement (as herein defined) which 
pertain to the authority of the lamp agent 
to sell or otherwise dispose of lamps owned 
by Westinghouse. 


VIII 
Statutory Rights 


Nothing contained in this Final Judgment 
shall prevent Westinghouse from availing 
itself of the benefits of the Act of Congress 
of April 10, 1918, commonly called the 
Webb-Pomerene Act, or any future Act of 
Congress, or except as elsewhere provided 
in this Final Judgment, the patent or trade- 
mark laws. 


IX 


Access of Department of Justice to Records 
and Interviews; Reports 


(A) For the purpose of securing com- 
pliance with this Final Judgment, duly 
authorized representatives of the Depart- 
ment of Justice shall, on written request 
of the Attorney General or the Assistant 
Attorney General in charge of the Anti- 
trust Division, and on reasonable notice 
to Westinghouse, made to it at its principal 
place of business, and subject to any legally 
recognized privilege (1) be permitted rea- 
sonable access, during office hours, to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the control 
of Westinghouse, relating to any matters 
contained in this Final Judgment, and dur- 
ing the times that such representatives shall 
have such access, counsel for Westinghouse 
may be present, and (2) subject to the 
reasonable convenience of Westinghouse, 
be permitted to interview its officers or em- 
ployees regarding any such matters, at 
which interviews counsel for such officers 
or employees interviewed and counsel for 
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Westinghouse may be present, and upon 
like request Westinghouse shall submit to 
the Attorney General or the Assistant At- 
torney General in charge of the Antitrust 
Division such written reports as may from 
time to time be reasonably necessary to 
the enforcement of this Final Judgment. 
(B) Information obtained pursuant to the 
provisions of this Section IX shall not be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
the Department of Justice, except in the 
course of legal proceedings to which the 
United States is a party, or as otherwise 
required by law. 
xX : 
Effect Upon Final Judgment Entered April 
10, 1942, in Civil Action No. 1364 


The provisions of this Final Judgment 
shall supersede, so far as concerns fluores- 
cent lamps, lamp parts and lamp machinery, 
the provisions of the Final Judgment against 
Westinghouse Electric & Manufacturing 
Company entered by this Court on April 10, 
1942, in the cause entitled “United States 
of America, Plaintiff, v. General Electric 
Company, et al., Defendants”, Civil Action 
No. 1364. 


XI 
Retention of Jurisdiction 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the modification 
of any of the provisions thereof, for the 
enforcement of compliance therewith and 
for the punishment of violations thereof. 


[67,795] United States v. General Electric Company, Claude Neon Lights, Inc., 


et al. 


In the United States District Court for the District of New Jersey. Civil Action 


No. 2590. Dated June 30, 1954. 


Case No. 747 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Termination of Agreements and Patent Licenses.—A manufacturer 
of fluorescent lamps consented to the entry of a decree terminating certain agreements 
and patent licenses and enjoining the observance, renewal or adherence to any such 


agreement or license. 
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See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8421. 


Consent Decree—Practices Enjoined—Competitive Bidding.—A manufacturer of fluor- 
escent lamps consented to the entry of a decree enjoining it, in connection with competitive 
bidding, from initiating, preparing or participating in any plan or agreement regarding 
the terms of specifications of the invitation for bids to be issued with the intent to 
influence any purchaser of lamps to (1) disqualify or discourage any other manufacturer 
from submitting bids, (2) limit the invitations to bid to the defendant manufacturer, (3) 
provide for the issuance of invitations or of notice in connection therewith specifying the 
defendant manufacturer’s lamps by name, brand or their equal, (4) discriminate in the 
issuance of invitations to bid against any other manufacturer, or (5) reject all bids sub- 
mitted and readvertise for new bids. 


See Combinations and Conspiracies, Vol. 1, { 2011.088. 


Consent Decree—Conspiracy—Allocation of Markets—Price Fixing—Sales Plans— 
Limitation of Quantity and Quality of Fluorescent Lamps—Exchange of Price and Sales 
Terms Information.—Under the terms of a consent decree, a manufacturer of fluorescent 
lamps was enjoined from combining and conspiring with any other person engaged in the 
manufacture of lamps, lamp parts or lamp machinery to (1) allocate markets or territories, 
(2) fix prices or sales terms for the sale of lamps, parts or machinery to be sold to or by 
a third person, (3) sell or distribute lamps or parts pursuant to any sales or distribution 
plan, program or method, (4) reduce or limit the kinds, quantities, sizes, styles or qualities 
of lamps, parts or machinery which may be manufactured by any person, and (5) exchange 
price lists or other information not generally available to the trade, except in connection 
with a purchase or sale from or to such other person. 


See Combinations and Conspiracies, Vol. 1, § 2005.7671, 2011.235. 


Consent Decree—Practices Enjoined—Conspiracy—Restrictive Sales Conditions— 
Imports and Exports——A manufacturer of fluorescent lamps consented to the entry of a 
decree restraining it from combining or conspiring with any other person to (1) sell lamps, 
lamp parts or lamp machinery on the condition that the purchaser would not resell the 
articles or that he would resell them only in the United States, and (2) reduce, restrict 
or prevent imports into, or exports from, the United States of lamps, lamp parts or lamp 
machinery. 


See Combinations and Conspiracies, Vol. 1, J 2005.7291. 


Consent Decree—Practices Enjoined—Foreign Investments——A manufacturer of 
fluorescent lamps consented to the entry of a decree enjoining it, as long as it holds stock 
or other financial interest in any foreign company, from (1) receiving from the foreign 
company any assignment, license, right to sublicense or grant of immunity under a patent, 
and from entering certain agreements relating to technical information with the under- 
standing that other domestic manufacturers would be denied access thereto, (2) from using 
its financial interest or membership on the board of directors to influence a foreign com- 
pany to deprive other manufacturers of access to any patent owned or controlled by the 
foreign company, or to certain technical information, and (3) from using its financial 
interest or Board representation to prevent the foreign company from competing in the 
United States in the field of lamps, lamp parts, or lamp machinery. 


See Combinations and Conspiracies, Vol. 1, § 2005.065. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, W. D. Kilgore, Jr., 
Marcus A. Hollabaugh, Harry N. Burgess, Vincent A. Gorman, Martin F. Smith, and 
Matthew Miller. 


For the defendants: Bernard Green, Edward J. Mooney, and Abraham Rotween. 


For other consent judgment entered in this proceeding in the U. S. District Court, 
District of New Jersey, see 1954 Trade Cases 67,796 (Consolidated Electric Lamp Co.), 
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1954 Trade Cases {67,794 (Westinghouse Electric Corp.), 1954 Trade Cases {| 67,714 
(General Electric Co.), 1946-1947 Trade Cases {] 57,448 (Corning Glass Works). 


Final Judgment as to Claude Neon 
Lights, Inc. 


ForMan, District Judge [Jn full text]: 
Plaintiff United States of America having 
filed its complaint herein on December 9, 
1942, and the defendant Claude Neon Lights, 
Inc. having appeared and filed its answer 
to such complaint, denying the substantive 
allegations thereof and denying any viola- 
tions of the law; and the plaintiff and said 
defendant, Claude Neon Lights, Inc., by 
their respective attorneys, having consented 
to the entry of this Final Judgment herein; 


Now therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law, and upon the 
consent of the parties signatory hereto, and 
the Court being advised and having consid- 
ered the matter, it is hereby ordered, ad- 
judged and decreed as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter of this action and of the parties to 
this judgment; Civil Action No. 2590 states 
a cause of action against defendant Claude 
Neon Lights, Inc. under Sections 1 and 2 
of the Sherman Act. 


II 
Definitions 

As used in this Final Judgment: 

A. “Claude Neon” means defendant Claude 
Neon Lights, Inc. (now known as Claude 
Neon, Inc.), a corporation organized and 
existing under the laws of the State of 


New York with its principal office at New 
York, New York. 


B. The term “lamp” or “fluorescent lamp” 
means an electric discharge lamp for visual 
lighting purposes, the principal amount of 
the visible light of which is produced by the 
conversion into visible light of electro mag- 
netic radiations having wave lengths shorter 
than the length of the shortest wave in the 
visible spectrum, through the medium of 
materials possessing properties of fluoresc- 
ing which are coated on the walls of the 
lamp envelope. 


C. “Lamp parts” means any part, ma- 
terial or element to be used in, and con- 
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stituting an integral part of, a fluorescent 
lamp (such as, but not limited to, glass en- 
velopes, tubing and cane, bases, wire, pow- 
ders, and gases, but not including auxiliary 
equipment not an integral part of a fluores- 
cent lamp, such as, but not limited to, bal- 
lasts, starters, holders, fixtures or circuits). 


D. “Lamp machinery” means any ma- 
chinery used in the manufacture or assembly 
of fluorescent lamps or lamp parts. 


E. “Patent” (or “patents”) means any 
United States Letters Patent, and any divi- 
sions, continuations, reissues and extensions 
of such patents, relating, but only insofar as 
they relate, to fluorescent lamps, lamp parts 
or lamp machinery. 

F. “United States” means the United 
States of America, its territories and pos- 
sessions. 

G. “Subsidiary” means a corporation more 
than 50% of whose stock entitled to vote 
upon election of directors (other than pre- 
ferred stock entitled to vote upon the failure 
of the corporation to pay certain dividends) 
is directly or indirectly owned by Claude 
Neon. 


H. “Person” means an individual, part- 
nership, firm, association or corporation. 
For the purpose of this definition, and, as 
used in this Final Judgment, Claude Neon 
and its subsidiaries shall be considered to be 
one person. 


III 
Applicability of Judgment 


The provisions of this Final Judgment 
applicable to defendant Claude Neon shall 
apply to such defendant, and to each of its 
subsidiaries, officers, directors, employees, 
successors and assigns, and to all other 
persons acting under, through or for such 
defendant and shall apply to operations and 
activities outside the United States insofar 
as affecting the foreign or domestic com- 
merce of the United States. 


IV 


Injunction Against Performance of 
Agreements 


Each of the contracts, agreements or 
patent licenses referred to in Exhibit A 
hereto annexed [not reproduced] is hereby 


Copyright 1954, Commerce Clearing House, Inc. 


hl 


Number 297—107 
7-16-54 


ordered terminated, and Claude Neon is 
enjoined and restrained from observing, 
performing, renewing or adhering to any 
such contract, agreement or patent license. 


Vv 
Competitive Bidding 
Claude Neon, in connection with any 


transaction involving public bodies, or other 
purchasers upon a competitive bidding basis, 
is hereby enjoined and restrained from 
initiating, preparing or participating in, in 
any manner, any agreement, understanding, 
plan or program, regarding the terms or 
specifications of the invitations for bids to 
be issued by any such public body or other 
purchaser with the intent to influence or 
induce any purchaser of lamps to (1) dis- 
qualify or discourage any other lamp manu- 
facturer from submitting a bid, (2) limit 
the issuance of invitations to bid for such 
contracts to Claude Neon, (3) provide for 
the issuance of invitations or of notice in 
connection therewith specifying Claude Neon 
lamps by name, brand or their equal, (4) 
discriminate in the issuance of any such 
invitations or notices against any other 
manufacturer of lamps, or (5) reject all bids 
submitted for such contracts and readver- 
tise for new bids for such contracts. 


VI 
General Injunctions 


A. Claude Neon, in the event that (and 
so long as) it engages in the manufacture, 
distribution or sale of lamps, lamp parts or 
lamp machinery of its own manufacture, is 
hereby enjoined and restrained from com- 
bining and conspiring, and from entering 
into, adhering to, renewing, maintaining or 
furthering, directly or indirectly, or claim- 
ing any rights under, any contract, agree- 
ment or understanding, with any other per- 
son engaged in the manufacture of lamps, 
lamp parts or lamp machinery to: 


1. Allocate or divide fields, markets, 
customers, or territories for the manufac- 
ture, sale or distribution of lamps, lamp 
parts, or lamp machinery; 


2. Fix, determine, maintain or adhere 
to prices, differentials, discounts or other 
terms or conditions for the sale of lamps, 
lamp parts or lamp machinery to be sold to 
or by third persons; 
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3. Sell or distribute lamps or lamp parts 
pursuant to any sales or distribution plan, 
program or method; 


4. Reduce, restrict or limit, in any man- 
ner, the kinds, quantities, sizes, styles or 
qualities of lamps, lamp parts or lamp 
machinery which may be manufactured by 
any person, provided however, that this 
shall not prohibit a bona fide subcontract 
agreement, without more, for the manufac- 
ture for Claude Neon of lamps, lamp parts 
or lamp machinery by such other person; 


5. Exchange price lists, or any other 
information not generally available to the 
trade, relating to prices, costs, discounts, 
differentials or other terms and conditions 
of sale of lamps, lamp parts, or lamp ma- 
chinery, except in connection with a pur- 
chase or sale, or proposed purchase or sale, 
of lamps, lamp parts or lamp machinery 
from or to such other person. 


B. Claude Neon is hereby enjoined and 
restrained from combining or conspiring, 
and from entering into, adhering to, renew- 
ing, maintaining or furthering, directly or 
indirectly, or claiming any rights under, 
any contract, agreement or understanding, 
with any other person to: 


1. Sell, or cause to be sold, lamps, lamp 
parts or lamp machinery upon the condition 
or understanding that the purchaser thereof 
shall not resell the same, or that the pur- 
chaser thereof shall resell the same only 
in the United States; 


2. Reduce, restrict or prevent imports 
into, or exports from, the United States 
of lamps, lamp parts or lamp machinery. 


VII 
Foreign Investments 


Claude Neon is enjoined and restrained, 
so long as it holds a stock or any other 
financial interest in any foreign company 
(1) from receiving from such foreign com- 
pany any assignment, license, right to sub- 
license, or grant of immunity under a patent, 
and from entering into any agreement with 
such foreign company to receive technical 
information from it, relating to lamps, lamp 
parts or lamp machinery, under, pursuant to 
or in connection with any agreement or 
understanding that other manufacturers 
thereof in the United States shall be denied 
access thereto, (2) from using its stock or 
other financial interest, or its representation 
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on the Board of Directors of any foreign 
company to influence or to attempt to in- 
fluence such foreign company to deprive 
such other manufacturers of access to any 
patent owned or controlled by such foreign 
company, or to any technical information 
of such foreign company, relating to lamps, 
lamp parts or lamp machinery, and (3) from 
using its stock or other financial interest, 
or its representation on the Board of Direc- 
tors of any foreign company to prevent or 
to attempt to prevent such foreign company 
from entering into competition in the United 
States in the field of lamps, lamp parts or 
lamp machinery. Within thirty (30) days 
after Claude Neon takes any stock or other 
financial interest in a foreign company each 
said foreign company shall be notified by 
Claude Neon of the terms of this section 
and shall request such company to deal 
with applicants for licenses of patents or 
technical information relating to lamps, 
lamp parts or lamp machinery and with 
respect to competition in the United States 
precisely as if Claude Neon had no interest 
in such company. This notice shall also be 
construed to apply to any individual or 
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other business entity as well as corpora- 
tions, provided, however, that this section 
shall not apply to Claude Neon’s relations 
with its subsidiaries as defined in Section 
II of this Final Judgment. For the purpose 
of this Section VII, “foreign company” 
shall mean any foreign company, individual, 
corporation or other business entity engaged 
in the manufacture, distribution or sale of 
lamps, lamp parts or lamp machinery or 
which possesses, owns or controls any 
patents or technical information relating to 
lamps, lamp parts or lamp machinery. 


VIIl 
Retention of Jurisdiction 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the modifica- 
tion of any of the provisions thereof, for 
the enforcement of compliance therewith 
and for the punishment of violations thereof. 


[67,796] United States v. General Electric Company, Consolidated Electric Lamp 


Company, et al. 


In the United States District Court for the District of New Jersey. 


No. 2590. Dated June 30, 1954. 


Civil Action 


Case No. 747 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Termination of Agreements and Patent Licenses—A manufacturer 
of fluorescent lamps consented to the entry of a decree terminating certain agreements 
and patent licenses and enjoining the observance, renewal or adherence to any such agree- 


ment or license. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8421. 


Consent Decree—Conspiracy—Allocation of Markets—Price Fixing—Sales Plans— 


Limitation of Quantity and Quality of Fluorescent Lamps—Exchange of Price and Sales 
Terms Information—Under the terms of a consent decree, a manufacturer of fluorescent 
lamps was enjoined from combining and conspiring with any other person engaged in 
the manufacture of lamps, lamp parts or lamp machinery to (1) allocate markets or 
territories, (2) fix prices or sales terms for the sale of lamps, parts or machinery to be 
sold to or by a third person, (3) sell or distribute lamps or parts pursuant to any sales 
or distribution plan, program or method, (4) reduce or limit the kinds, quantities, sizes, 
styles or qualities of lamps, parts, or machinery which may be manufactured by any 
person, and (5) exchange price lists or other information not generally available to the 
trade, except in connection with a purchase or sale from or to such other person. 


See Combinations and Conspiracies, Vol. 1, § 2005.7671, 2011.235. 
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U. S. v. General Electric Co. 
Consent Decree—Practices Enjoined—Conspiracy—Restrictive Sales Conditions— 
Imports and Exports.—A manufacturer of fluorescent lamps consented to the entry of a 
decree restraining it from combining or conspiring with any other person to (1) sell 
lamps, lamp parts or lamp machinery on the condition that the purchaser would not 
resell the articles or that he would resell them only in the United States, and (2) reduce, 
restrict or prevent imports into, or exports from, the United States of lamps, lamp parts 


or lamp machinery. 


See Combinations and Conspiracies, Vol. 1, {| 2005.7291. 


For the plaintiff: 


Stanley N. Barnes, Assistant Attorney General, W. D. Kilgore, 


Jr., Marcus A. Hollabaugh, Martin F. Smith, and Matthew Miller. 


For the defendants: 
F. O'Mara). 


David F. Erickson, O’Mara, Schumann, Davis & Lynch (Gerald 


For other consent judgments entered in this proceeding in the U. S. District Court, 
District of New Jersey, see 1954 Trade Cases {[ 67,795 (Claude Neon Lights, Inc.), 1954 
Trade Cases {67,794 (Westinghouse Electric Corp.), 1954 Trade Cases {[ 67,714 (General 
Electric Co.), 1946-1947 Trade Cases {[ 57,448 (Corning Glass Works). 


Final Judgment As to Consolidated 
Electric Lamp Company 


ForMAN, District Judge [In full text]: 
Plaintiff United States of America having 
filed its complaint herein on December 9, 
1942, and the defendant Consolidated Elec- 
tric Lamp Company having appeared and 
filed its answer to such complaint, denying 
the substantive allegations thereof and 
denying any violations of the law; and the 
plaintiff and said defendant, Consolidated 
Electric Lamp Company, by their respec- 
tive attorneys, having consented to the 
entry of this Final Judgment herein; 

Now therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law, and upon the 
consent of the parties signatory hereto, and 
the Court being advised and having con- 
sidered the matter, it is hereby ordered, 
adjudged and decreed as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter of this action and of the parties 
to this judgment; Civil Action No. 2590 
states a cause of action against defendant 
Consolidated Electric Lamp Company un- 
der Sections 1 and 2 of the Sherman Act. 


Il 
Definitions 
As used in this Final Judgment: 
A. “Consolidated” means Consolidated 


Electric Lamp Company, a corporation or- 
ganized and existing under the laws of the 
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State of Massachusetts with its principal 
office at Lynn, Massachusetts. 


B. The term “lamp” or “fluorescent 
lamp” means an electric discharge lamp for 
visual lighting purposes, the principal 
amount of the visible light of which is pro- 
duced by the conversion into visible light 
of electro magnetic radiations having wave 
lengths shorter than the length of the 
shortest wave in the visible spectrum, 
through the medium of materials possess- 
ing properties of fluorescing which are 
coated on the walls of the lamp envelope. 


C. “Lamp parts” means any part, ma- 
terial or element to be used in, and consti- 
tuting an integral part of, a fluorescent 
lamp (such as, but not limited to, glass 
envelopes, tubing and cane, bases, wire, 
powders and gases, but not including aux- 
iliary equipment not an integral part of a 
fluorescent lamp, such as, but not limited 
to, ballasts, starters, holders, fixtures or 
circuits). 

D. “Lamp machinery” means any ma- 
chinery used in the manufacture or assembly 
of fluorescent lamps or lamp parts. 

E. “Patent” (or “patents’) means any 
United States Letters Patent, and any divi- 
sions, continuations, reissues and extensions 
of such patents, relating, but only insofar 
as they relate, to fluorescent lamps, lamp 
parts or lamp machinery. 

F. “United States” means the United 
States of America, its territories and pos- 
sessions. 

G. “Subsidiary” means a corporation 
more than 50% of whose stock entitled to 
vote upon election of directors (other than 
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preferred stock entitled to vote upon the 
failure of the corporation to pay certain 
dividends) is directly or indirectly owned 
by Consolidated. 

H. “Person” means an individual, part- 
nership, firm, association or corporation. 
For the purpose of this definition, and, as 
used in this Final Judgment, Consolidated 
and its subsidiaries shall be considered to 
be one person. 


Ill 
Applicability of Judgment 


The provisions of this Final Judgment 
applicable to defendant Consolidated shall 
apply to such defendant, and to each of its 
subsidiaries, officers, directors, employees, 
successors and assigns, and to all other per- 
sons acting under, through or for such 
defendant and shall apply to operations and 
activities outside the United States insofar 
as affecting the foreign or domestic com- 
merce of the United States. 


IV 


Injunction Against Performance 
of Agreements 


Each of the contracts, agreements or 
patent licenses referred to in Exhibit A 
hereto annexed [not reproduced] is hereby 
ordered terminated, and Consolidated is 
enjoined and restrained from observing, 
performing, renewing or adhering to any 
such contract, agreement or patent license. 


V 


General Injunctions 


A. Consolidated is hereby enjoined and 
restrained from combining and conspiring, 
and from entering into, adhering to, renew- 
ing, maintaining or furthering, directly or 
indirectly, or claiming any rights under, 
any contract, agreement or understanding, 
with any other person engaged in the manu- 
facture of lamps, lamp parts or lamp ma- 
chinery to: 


1. Allocate or divide fields, markets, 
customers, or territories for the manufac- 
ture, sale or distribution of lamps, lamp 
parts or lamp machinery; 

2. Fix, determine, maintain or adhere to 
prices, differentials, discounts or other 
terms or conditions for the sale of lamps, 
lamp parts or lamp machinery to be sold 
to or by third persons; 
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3. Sell or distribute lamps or lamp parts 
pursuant to any sales or distribution plan, 
program or method; 

4. Reduce, restrict or limit, in any man- 
ner, the kinds, quantities, sizes, styles or 
qualities of lamps, lamp parts or lamp ma- 
chinery which may be manufactured by any 
person; 

5. Exchange price lists, or any other in- 
formation not generally available to the 
trade, relating to prices, costs, discounts, 
differentials or other terms and conditions 
of sale of lamps, lamp parts or lamp ma- 
chinery, except in connection with a pur- 
chase or sale, or proposed purchase or sale, 
of lamps, lamp parts or lamp machinery 
from or to such other person. 


B. Consolidated is hereby enjoined and 
restrained from combining or conspiring, 
and from entering into, adhering to, renew- 
ing, maintaining or furthering, directly or 
indirectly, or claiming any rights under, 
any contract, agreement or understanding, 
with any other person to: 


1. Sell, or cause to be sold, lamps, lamp 
parts or lamp machinery upon the condition 
or understanding that the purchaser thereof 
shall not resell the same, or that the pur- 
chaser thereof shall resell the same only 
in the United States; 

2. Reduce, restrict or prevent imports 
into, or exports from, the United States 
of lamps, lamp parts or lamp machinery. 


VI 


Access of Department of Justice to Records 
and Interviews; Reports 


A. For the purpose of securing compli- 
ance with this Final Judgment, duly au- 
thorized representatives of the Department 
of Justice shall, on written request of the 
Attorney General or the Assistant Attorney 
General in charge of the Antitrust Divi- 
sion, and on reasonable notice to Con- 
solidated, made to it at its principal place 
of business, and subject to any legally rec- 
ognized privilege (1) be permitted reason- 
able access, during office hours, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents 
in the possession or under the control of 
Consolidated relating to any matters con- 
tained in this Final Judgment, and during 
the times that such representatives shall 
have such access, counsel for Consolidated 
may be present, and (2) subject to the 
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reasonable convenience of Consolidated, 
such representatives shall be permitted to 
interview its officers or employees regard- 
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course of legal proceedings to which the 
United States is a party, or as otherwise 
required by law. 


ing any such matters, at which interviews 
counsel for such officers or employees inter- 
viewed and counsel for Consolidated may 
be present, and upon request, Consolidated 
shall submit such written reports as may, 
from time to time, be reasonably necessary 
to the enforcement of this Final Judgment. 

B. Information obtained pursuant to the 
provisions of this section shall not be di- 
vulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
the Department of Justice, except in the 


VII 
Retention of Jurisdiction 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication of any of the provisions thereof, 
for the enforcement of compliance therewith 
and for the punishment of violations thereof. 


[1 67,797] Metropolitan Theatre Co. v. Warner Brothers Pictures, Inc., et al. C. & F. 
Theatre Co. 


In the United States District Court for the Southern District of New York. 
Action No. 70-299. June 22, 1954. 


Civil 


Sherman Antitrust Act and Clayton Antitrust Act 


Private Enforcement and Procedure—Motion Before Trial—Service of Process, Motion 
to Quash.—Motions by a defendant in a treble damage suit alleging violations of the anti- 
trust laws to quash service of the summons and complaint, to dismiss the action for lack of 
jurisdiction because the defendant was not transacting business in the District within the 
meaning of Section 12 of the Clayton Act, and to vacate plaintiff’s notice to take depositions 
were granted. Service was attempted in New York on the defendant by leaving a copy 
of the summons and complaint “with Dolores Dooley, General Manager (authd. to accept 
service)”. Since uncontradicted affidavits of the defendant disclosed that the name of the 
person served was “Dorothy,” not “Dolores,” that she was not and never had been the 
General Manager or an officer of the defendant, and that she had never been authorized 
to accept service, the delivery of the summons and complaint to her could not be considered 
service on the defendant. 


However, even if the service had been valid, the evidence did not support the allegation 
that the defendant was transacting business in the District. The defendant alleged that it 
was a Rhode Island corporation exhibiting motion pictures in Rhode Island, that it had 
never qualified to do business in New York, and that although it had discussed in New 
York a film lease and the installation of cinemascope in its Rhode Island theater, it had 
not booked films in New York for three years. Plaintiff's contention that the defendant 
had contracted in New York for films and had an office there for that purpose was on 
information and belief only. However, booking films and similar activities do not establish 
that a corporation is transacting business in the District within the meaning of Section 12 
of the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, { 9008.210, 9013.575. 
For the plaintiff: William Gold, by J. Robert Ellner. 


For the defendant: Palmer, Serles, Delaney, Shaw & Pomeroy, by Lawrence Pome- 
roy, and John G. Pare (for C. & F. Theatre (Cone 

For prior decisions of the U. S. District Court, Southern District of New York, see 
1954 Trade Cases {[ 67,661, 1952 Trade Cases J 67,304. 
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[Motions by the Defendant] 


Bonpy, District Judge [Jn full text]: 
These are motions by the defendant, C. & F. 
Theatre Co., hereinafter referred to as C. & 
F., to quash service of the summons and 
complaint, to dismiss the action for lack of 
jurisdiction on the ground that C. & F. 
was not transacting business within this 
District within the meaning of Section 12 
of the Clayton Act, 15 U.S. C. A. 22, and 
to vacate a notice by the plaintiff to take 
depositions in connection with plaintiff's re- 
quest for a hearing on the motion to dismiss. 


This is an action under the antitrust 
laws. Sixteen of the twenty named defend- 
ants were served in October, 1951. C. & F. 
allegedly was served on July 23, 1953 by 
leaving a copy of the summons and com- 
plaint with “Dolores Dooley, General Man- 
ager (authd to accept service)”. 


[Improper Service of Process Alleged| 


In an affidavit of Dorothy Dooley it is 
stated that she was the person to whom the 
Marshal handed the copy of the summons 
and complaint, that her name is Dorothy 
not Dolores Dooley, that she is not and 
never has been the general manager of 
C. & F. nor an officer, agent or employee 
thereof and that she never has been author- 
ized to accept service on behalf of C. & F. 
These statements are corroborated in the 
affidavit of Thomas F. J. Friday, Vice- 
President and Treasurer of C. & F. They 
are not contradicted. 


[Plaintiff Contends Preliminary Hearing 
Required] 


Plaintiff relies upon the Marshal’s return 
and contends that it creates an issue calling 
for a preliminary hearing. Section 4(d) (3) 
of the Federal Rules of Civil Procedure 
states that service may be made upon a 
corporation by delivery of a copy of the 
summons and complaint to an officer, a 
managing or general agent, or to any other 
agent authorized by appointment or by law 
to receive service of process. Section 4(d) 
(7) provides that service may also be made 
in the manner prescribed by the law of the 
state in which the service is made, in an 
action brought in the courts of general jur- 
isdiction of that state. Section 229 N. Y. 
Civil Practice Act. In the absence of 
any contradiction of the facts set forth in 
the affidavits submitted by the defendant, 


12675797 


Court Decisions 
Metropolitan Theatre Co. v. Warner Bros. Pictures, Inc. 


Number 297—112 
7-16-54 


after the plaintiff was given an opportunity 
to contradict, the delivery of the summons 
and complaint to Dorothy Dooley can not 
be considered service on C. & F. and the 
motion to quash is granted. Cf. Henderson 
v. Richardson Co., 25 F. (2d) 225, 227, 228. 


The marshal’s return is not conclusive as 
to the facts recited therein, Mechanical A ppli- 
ance Co. v. Castleman, 215 U. S. 437, 442; 
Puett Electrical Starting Gate Corp. v. Thistle 
Down Co., 2 F. R. D. 550, 551; 2 Moore’s 
Federal Practice (2nd Ed.) p. 1040, and the 
absolutely unsupported conclusion of the 
Marshal can not be considered as establish- 
ing service on the defendant in view of the 
uncontradicted statements in defendant’s 
afadavits. See Thomas v. Furness (Pacific) 
Limited, 171 F. (2d) 434; Sunbeam Corp. v. 
Payless Drug Stores, 113 F. Supp. 31, 45, 46; 
Fulton v. Twentieth Century-Fox Film Corp., 
111 F. Supp. 874; Rohlfing v. Cat’s Paw Rub- 
ber Co., 99 F. Supp. 886, 889, 893; Griffin v. 
Illinois Central R. Co., 88 F. Supp. 552, 555; 
Rogers v. Arzt, 1 F. R. D. 581, 582; Goetz 
v. Interlake S.S. Co., 47 F. (2d) 753, 757. 


Even if the service were held to be good 
it does not appear that this defendant was 
transacting business in this district. 


[Defendant Not Transacting Business 
in District] 


In the affidavit of Thomas Friday, Vice- 
President and Treasurer of C. & F., it is 
stated that C. & F. is a Rhode Island cor- 
poration with its principal office and place 
of business in that State, that it is engaged 
in the business of exhibiting motion pictures 
in Rhode Island, that the defendant never 
qualified to do business in New York, that 
the defendant never transacted any business 
in the State of New York, that the defend- 
ant has a bank account in New York which 
has been “substantially inactive”, that while 
the Treasurer of C. & F. personally main- 
tained an office in New York before 1935, 
on the door of which he caused defendant’s 
name to be placed, that the Treasurer had 
not maintained any office in New York City 
since 1935, that the listing of the defendant’s 
name remained in the building directory 
until recently through an oversight, that 
C. & F. has not had any officer, agent or 
employee in New York since 1935; that 
C. & F. never had an office in New York 
City, that it never had a telephone listing 
in New York, and that defendant has not 
done any film booking in New York. Al- 
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though in the affidavit of Bryon Linn, film 
buyer and booker for C. & F. it is stated 
that he had some discussions in New York 
regarding a film lease and the installation 
of cinemascope in the Rhode Island theatre, 
it is also stated that defendant did not do 
any booking in New York in the last three 
years. 


In an affidavit of plaintiff’s attorney it is 
stated that he had been informed that the 
defendant in many cases contracted in New 
York State for exhibition of motion pictures 
in its theatres elsewhere and that he learned 
that C. & F. maintained an office in New York 
and frequently purchased films for exhibi- 
tion directly through the New York office 
rather than dealing with the Boston offices. 
All of these statements are made on infor- 
mation and belief by plaintiff’s attorney 
without specifying the sources of informa- 
tion. Cf. Henderson v. Richardson & Co., 
supra, 


Cited 1954 Trade Cases 
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[Test of Concept of Doing Business] 


In order to sustain jurisdiction the plain- 
tiff must establish that the defendant is 
found or transacts business in this district. 
15 U. S. C. A. 22. The test is the practical, 
every day business or commercial concept 
of doing or carrying on business of any 
substantial character. United States v. Sco- 
phony Corporation of America, 333 U. S. 795, 
807; Eastman Kodak Co. v. Southern Photo 
Materials Co., 273 U. S. 359. Booking films 
and other similar activities do not establish 
that a corporation was transacting business 
within the District under Section 12 of the 
Clayton Act. Windsor Theatre Co. v. Loew’s 
Inc., 79 F. Supp. 871, 873; Commonwealth 
Amuse. Enter. v. Colonial Theatres Co., 79 F. 
Supp. 763, 764. 


The motions to quash the service and to 
dismiss the action against C. & F. are 
granted. 


Settle order on notice. 


[] 67,798] United States of America v. Tobacco and Candy Jobbers Association, 
Inc.; Commission House Drivers and Employees Union, Local #400, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers; The Anter Brothers 
Company; H. Katovsky, Inc.; Safier’s, Inc.; Zell Co.; Robert Greene, and Max M. Cohen. 


In the United States District Court for the Northern District of Ohio, Eastern Divi- 
Civil No. 28293. Dated June 29, 1954. 


Case No. 1096 in the Antitrust Division of the Department of Justice. 


sion. 


Sherman Antitrust Act 


Consent Decree—Types of Practices Enjoined—Price Fixing—Restraint of Trade.— 
An association of tobacco and candy jobbers, its members, and a labor union local con- 
sented to the entry of a decree prohibiting the maintenance or furthering of any contract, 
combination, conspiracy, or plan with any other person (1) to adopt or maintain a plan 
or device, including the collection or dissemination of price lists, to fix prices, profit 
margins, markups, discounts, or other sales terms, (2) to refuse to sell candy, cigarettes, 
or other tobacco products to any person or class of persons, (3) to restrict or prevent 
any persons from purchasing or selling such merchandise, and (4) to influence or attempt 
to influence third persons in regard to prices, profit margins, markups, discounts, or other 
sales terms. 


See Combinations and Conspiracies, Vol. 1, § 2005.785, 2017.208, 2017.318, 2101.063; 
Department of Justice Enforcement and Procedure, Vol. 2, { 8421. 


Consent Decree—Types of Practices Enjoined—Control of Prices—Dissemination of 
Price Information.—A consent decree restrained an association of tobacco and candy 
jobbers, its members, and a labor union (1) from controlling or attempting to control, 
through the defendant labor union or otherwise, prices, profit margins, pricing systems, 
markups, discounts, or other sales terms to be charged or used in the sale of candy, 
cigarettes, and other tobacco products, (2) from restricting or preventing any purchase 
or sale of such merchandise from or to any other person, and (3) from disseminating 


1 67,798 


Trade Regulation Reports 


69072 


Court Decisions 
U.S. v. Tobacco and Candy Jobbers Assn., Inc. 


Number 297—114 
7-16-54 


price lists containing or purporting to contain prices, profit margins, pricing systems, 
markups, discounts, or other sales terms determined by agreement between two or more 


jobbers and/or subjobbers. 


See Combinations and Conspiracies, Vol. 1, { 2017.208, 2017.318, 2101.063. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Worth Rowley, 
Special Assistant to the Attorney General, Sumner Canary, United States Attorney, Robert 
B. Hummel, W. D. Kilgore, Jr., Harry N. Burgess, Lester P. Kaufmann, Edward J. Masek, 


and Harry E. Pickering. 


For the defendants: William H. Rosenfeld, Alfred Palay, Robert C. Knee, Ralph 


Vince, Fred Mandel, and Aaron A. Weiser. 


Final Judgment 


CHARLES J. McNAmEE, District Judge [Jn 
full text]: Plaintiff, United States of America, 
having filed its complaint herein on June 20, 
1951, and the defendants having appeared 
and filed their respective answers to such 
complaint denying the substantive allega- 
tions thereof, and all parties hereto by their 
attorneys herein having severally consented 
to the entry of this final judgment without 
trial or adjudication of any issue of fact 
or law herein and without admission by any 
party in respect of any such issue: 


Now, therefore, before any testimony has 
been taken and without adjudication of any 
issue of fact or law herein, and upon con- 
sent of all the parties hereto, it is hereby: 
ordered, adjudged, and decreed, as follows: 


Te 
[Jurisdiction] 


The Court has jurisdiction of the subject 
matter hereof and the parties hereto, and 
the complaint states a cause of action 
against the defendants and each of them 
under Section 1 of the Act of Congress 
of July 2, 1890, commonly known as the 
Sherman Act (15 U.S. C. Sec. 1) as amended. 


IG 
[Definitions | 


As used in this final judgment: 

(A) The term “person” means an in- 
dividual, partnership, corporation or other 
legal entity; 


(B) The term “jobber” means any per- 
son engaged in the business of buying 
candy, cigarettes and other tobacco prod- 
ucts directly from the manufacturers thereof 
for sale to subjobbers and retailers; 


(C) The term “subjobber” means any 
person engaged in the business of buying 
cigarettes from jobbers and buying other 
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tobacco products and candy either from 
the manufacturers thereof or from jobbers, 
for sale to retailers; 


(D) The term “retailer” means any per- 
son engaged in the business of buying 
candy, cigarettes and other tobacco prod- 
ucts for sale to consumers; 


(E) The term “candy” means any and all 
types of candy, including, but not limited 
to, bar, bulk, boxed and packaged candy 
and chewing gum; 


(F) The term “other tobacco products” 
means any and all products whose basic 
ingredient is tobacco including, but not 
limited to, cigars, chewing tobacco, smok- 
ing tobacco and snuff but excluding cigarettes. 


III. 
[Applicability] 


The provisions of this final judgment ap- 
plicable to any’ defendant shall apply to 
such defendant, its subsidiaries, members, 
officers, agents, directors, servants and em- 
ployees and to those persons in active con- 
cert or participation with them who shall 
receive actual notice of this final judgment 
by personal service or otherwise. 


IV. 


[Price Fixing and Restraint 
of Trade Enjoined| 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
maintaining or furthering, or claiming any 
rights under, any contract, combination, 
conspiracy, agreement, understanding, plan 
or program with any other person: 


(A) To adopt, maintain or adhere to any 
plan, program or device, including specif- 
ically the collection, preparation, distribu- 
tion or dissemination of price lists among 
themselves or with any other person, the 
purpose or effect of which is to fix, deter- 


Copyright 1954, Commerce Clearing House, Inc. 


Number 297—115 
7-16-54 


mine, establish, maintain or stabilize prices, 
profit margins, pricing systems, markups, 
discounts or other terms or conditions of 
sale to be charged or used by any jobber, 
subjobber, retailer or any other person for 
candy, cigarettes or other tobacco products; 


(B) To refuse to sell candy, cigarettes 
or other tobacco products to any person or 
any class of persons; 

(C) To hinder, restrict, limit or prevent 
any person, including specifically any sub- 
jobber, from purchasing or selling candy, 
cigarettes or other tobacco products; 

(D) To influence, or attempt to influence 
any third person with respect to the price 
or prices, profit margins, pricing systems, 
markups, discounts or other terms or con- 
ditions of sale to be charged or used by 
such third person for the sale of candy, 
cigarettes or other tobacco products. 


VE 


The defendants are jointly and severally 
enjoined and restrained from directly or 
indirectly: 

(A) Controlling or attempting to con- 
trol, through the defendant Union or other- 
wise, the prices, profit margins, pricing 
systems, markups, discounts or other terms 
or conditions of sale to be charged or used 
by any person for the sale of candy, ciga- 
rettes or other tobacco products. 

(B) Restricting, or preventing, or at- 
tempting to restrict or prevent, any person, 
including specifically any subjobbers, from 
purchasing or selling candy, cigarettes or 
other tobacco products from or to any other 
person; 

(C) Distributing or disseminating, in any 
manner, any price list or purported price 
list, containing or purporting to contain prices, 
profit margins, pricing systems, markups, 
discounts or other terms or conditions of 
sale determined by agreement between two 
or more jobbers and/or subjobbers for the 
sale of candy, cigarettes or other tobacco 


products. 
Wile 


[Publication of Terms of Decree] 


(A) Defendant Association is ordered 
and directed to furnish to each of its pres- 
ent and future members a copy of this 
Final Judgment; 

(B) Defendant Local #400 is ordered 
and directed to furnish a copy of this Final 
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Judgment to each of its present and future 
officers and to each of its present members 
engaged in the sale of candy, cigarettes 
or other tobacco products. 


(C) Defendants Association and Local 
#400 are each ordered and directed to 
maintain a record of all persons to whom 
a copy of this Final Judgment is furnished 
as required in subsections A and B of this 
Section. 


WALI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on written 
request of the Attorney General, or the Assist- 
ant Attorney General in charge of the Anti- 
trust Division, and on reasonable notice 
to any defendant, made to its principal 
office, be permitted subject to any legally 
recognized privilege, (a) reasonable access, 
during the office hours of such defendant, 
to all books, ledgers, accounts, minutes, corre- 
spondence, memoranda, and other records 
and documents in the possession or under 
the control of such defendant, relating to 
any matters contained in this judgment, 
and (b) subject to the reasonable con- 
venience of such defendant, and without 
restraint or interference from it, to interview 
officers and employees of such defendant, 
who may have counsel present, regarding 
any such matters, and (c) upon like request 
the defendants shall submit such reports 
with respect to any of the matters con- 
tained in this judgment as from time to 
time may be necessary for the purpose of 
enforcement of this judgment; provided, 
however, that no information obtained by 
the means permitted in this paragraph shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of 
the Department of Justice except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this judgment or 
as otherwise required by law. 


Valour 
[Retention of Jurisdiction] 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
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Court Decisions 
U. S. v. Investors Diversified Services, Inc. 


tion of any of the provisions thereof, for 
the enforcement of compliance therewith 
and the punishment of violations thereof. 


tions as may be necessary or appropriate 
for the construction or carrying out of this 
judgment, for the modification or termina- 


[67,799] United States of America v. Investors Diversified Services, Inc.; Jeffer- 
son Mortgage Corporation; Northwest Mortgage Company (Oregon); Northwest Mort- 
gage Company (Washington); Southland Mortgage Company; and Syndicate Mortgage 
Company. 


In the United States District Court for the District of Minnesota, Fourth Division. 
Civil No. 3713. Dated June 30, 1954. 


Case No. 1074 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Agreements Terminated—Hazard Insurance.—A mortgage loan com- 
pany and five wholly-owned subsidiaries consented to the entry of a decree terminating, 
except as to certain specified rights, hazard insurance contracts insofar as any defendant 
as principal had the right under such contract to place or write hazard insurance on mort- 
gaged property on behalf of the borrower, 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.50, 8421. 


Consent Decree—Types of Practices Enjoined—Placing of Hazard Insurance on 
Mortgaged Property.—A consent decree prohibited a mortgage loan company and five 
wholly-owned subsidiaries from (1) requiring mortgagors to buy or place hazard insurance 
required on the mortgaged property from or through any agent, broker, or company 
named by the defendants, (2) claiming, in behalf of a defendant, any right which pre- 
vented a borrower from placing insurance with anyone other than agents or insurers named 
by the defendants, (3) refusing to make a mortgage loan or discriminating in its terms, 
because the borrower would not accept or place insurance written by a defendant, and (4) 
entering into, adopting, or furthering any agreement for the purpose of, or which in effect, 
constitutes an act prohibited by clauses (1), (2), and (3). Additional terms of the decree 
required notice to be given to a borrower to inform him of his rights to select his own 
insurance company. 


See Combinations and Conspiracies, Vol. 1, § 2005.785, 2005.848; Monopolies, Vol. 1, 
J 2610.850; Department of Justice Enforcement and Procedure, Vol. 2, § 8301.60. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, W. D. Kilgore, Jr., 
Worth Rowley, Earl A. Jinkinson, Ralph M. McCareins, Max F reeman, Edwin C. Heininger. 


For the defendants: G. Aaron Youngquist, Charles E. Phillips, and John R. Goetz. 


For a prior opinion of the U. S. District Court, District of Minnesota, see 1952 Trade 
Cases {| 67,220. 


Final Judgment 


Gunnar H. Norpsye, District Judge [In 
full text]: Plaintiff, United States of America, 
having filed its complaint herein on April 26, 
1951; all the defendants having appeared 
and filed their answers to such complaint 
denying any violation of law and asserting 
affirmative defenses; and all parties having 
severally consented, by their attorneys, to 


Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties signatory 
hereto, it is hereby ordered and adjudged as 
follows: 

I 
[Retention of Jurisdiction] 


The Court has jurisdiction of the subject 


the entry of this Final Judgment without 
trial or adjudication of any issue of fact or 
of law and without admission by any de- 
fendant in respect of any such issue; 
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matter of this action and of all parties thereto. 
The complaint states a claim against the 
defendants upon which relief may be granted 
under Sections 1 and 2 of the Act of Con- 
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gress of July 2, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,’ as amended, 
commonly known as the Sherman Act. 


II 
[Definitions] 
As used in this Final Judgment: 


(a) “Defendant” shall mean any defend- 
ant and the term “defendants” refers to each 
and all of the defendants; 


(b) “Hazard insurance” shall mean a 
contract, usually termed a “policy”, between 
an insurance company and one or more per- 
sons or “policy holders”, whereby the insur- 
ance company, for a monetary consideration 
customarily called a “premium”, agrees to 
indemnify a policy holder or policy holders, 
or others designated in said policy, for loss 
or damage to property by fire, storm, and 
other specified hazards; 


(c) “Place” or “placed” shall mean the 
selection or designation of an insurer by 
whom, or an agent through whom, a policy 
of insurance is to be written; 


(d) “Write” or “written”, when used in 
connection with insurance, shall mean the 
issuance of a policy of insurance. 


(e) “Residential property” shall mean any 
building used primarily for dwelling purposes ; 

(f) “Borrower” shall mean any applicant 
for a mortgage loan on residential property 
and any owner of mortgaged residential 
property whether or not such owner is the 
mortgagor; 


(g) “Contract regarding hazard insur- 
ance” shall mean any contract, or a pro- 
vision in any contract, mortgage instrument, 
mortgage loan application form, or in any 
other instrument or form, whereby a bor- 
rower gives to any defendant the right or 
authority, not terminable by the borrower 
at will, to place or write hazard insurance 
required to be maintained by the mortgagor 
on mortgaged residential property; 


(h) “Serviced” shall mean the collection 
of the payments falling due on such loan 
and enforcement of the rights and perform- 
ance of the obligations of the mortgagee 
under the terms of a mortgage on residential 
property, on behalf of an owner of the 
mortgage. 
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Til 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, agents, servants, 
employees and attorneys, and all other per- 
sons acting under, through, or for such 
defendant. No defendant shall cause or know- 
ingly permit any subsidiary controlled by 
such defendant to perform any acts or en- 
gage in any course of conduct which such 
defendant is enjoined from performing or 
engaging in by this Final Judgment. 


IV 
[Insurance Contracts Cancelled] 


All existing contracts regarding hazard 
insurance with respect to mortgage loans 
owned or serviced by defendants are, except 
as to rights described in paragraph VII(b) 
of this Final Judgment, hereby cancelled 
and annulled insofar as any defendant as 
principal has the right or authority under 
the terms of such contract to place or write 
hazard insurance on the mortgaged property 
in behalf of a borrower. 


V 
[Insurance Practices Enjoined] 


The defendants are hereby jointly and 
severally enjoined and restrained from: 

(a) requiring a borrower to agree, as a 
condition to the making of a mortgage loan, 
to buy or place the hazard insurance, which 
is required to be maintained by him on the 
mortgaged property, from or through any 
agent, broker or insurance company named 
or designated by defendants; 

(b) claiming, on behalf of any defendant, 
any right which prevents a borrower from 
placing hazard insurance with anyone other 
than agents or insurers selected by a defendant ; 


(c) refusing to make a mortgage loan, 
or discriminating in the terms or conditions 
of any mortgage loan or in the application 
of any uniform procedure adopted by de- 
fendants, because the borrower will not pur- 
chase or accept hazard insurance placed or 
written by a defendant; 

(d) entering into, adopting, adhering to, 
or furthering any agreement or course of 
conduct for the purpose of, or which in 
effect constitutes, performance of an act en- 
joined and restrained by the provisions of 
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subparagraphs (a), (b) and (c) of this 
paragraph V. 
VI 
[Note to Be Given] 


(a) Defendants are ordered and directed 
to mail written notice to each borrower, as 
shown by defendants’ records, at his address 
shown by such records, who has, or whose 
predecessor in interest has, entered into a 
contract regarding hazard insurance with 
any defendant, not more than sixty (60) 
days nor less than forty-five (45) days prior 
to the expiration date of hazard insurance 
upon the mortgaged property expiring more 
than four (4) months after the entry of 
this Final Judgment, in the form designated 
as Form A in the Appendix [not reproduced] 
to this Final Judgment if the mortgage is 
owned by any defendant, and in the form 
designated as Form B in the Appendix [not 
reproduced] to this Final Judgment if the 
mortgage is being serviced but is not owned 
by any defendant, on the date of the notice. 

The Court by order, or the parties by an 
agreement in writing filed with the Clerk 
of this Court, may modify the text of such 
notice. 

Such notice shall be given by the defend- 
ant which is servicing such mortgage or by 
defendant Investors Diversified Services, 
Inc., and shall not contain solicitation by 
or on behalf of a defendant for the placing 
or writing of hazard insurance. 


[Statement to Borrower] 


(b) It is ordered and directed that, begin- 
ning with the thirtieth day after the entry of 
this Final Judgment, each defendant making 
a residential mortgage loan shall take from 
the borrower an application or other appro- 
priate form containing the following state- 
ment: “The hazard insurance to be main- 
tained by the borrower as required by the 
security instrument may be obtained by the 
borrower through his own insurance agent 
or through the lender.” 


VII 


[Permissive Provisions] 


This Final Judgment shall not be con- 
strued to limit the right of any defendant: 


(a) to require that any hazard insurance 
policy tendered by a borrower contain an 
acceptable loss payable clause and be issued 
by an insurer approved by such defendant, 
provided that a defendant’s standards for 


| 67,799 


Court Decisions 
U. S. v. Investors Diversified Services, Inc. 


Number 297—118 
7-16-54 


approval shall not be unreasonable, arbitrary 
or discriminatory; 


(b) to place or write hazard insurance on 
the mortgaged property whenever a_ bor- 
rower fails to tender a renewal policy, issued 
by an insurer approved by such defendant 
and containing an acceptable loss payable 
clause, within the time specified in the mort- 
gage, but not more than thirty (30) days 
prior to the expiration date of the policy in 
force at the time, or by applicable state law 
or regulation, or in the absence of any such 
specification then at least thirty (30) days 
prior to such expiration date; and the right 
referred to in this paragraph shall not be 
limited or affected by any other provision 
of this Final Judgment; 

(c) to solicit from any borrower, in free 
and open competition with others, the right 
or authority, terminable by the borrower at 
will, to place or write hazard insurance. 


Varah 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any defendant, be permitted, subject to 
any legally recognized privilege, (a) access 
during the office hours of such defendant to 
all books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of such defendant relating to any of the 
matters contained in this Final Judgment; 
and (b), subject to the reasonable conven- 
ience of such defandant and without restraint 
or interference by it, to interview officers or 
employees of such defendant, who may have 
counsel present, regarding any such matters. 
Upon written request of the Attorney Gen- 
eral or the Assistant Attorney General in 
charge of the Antitrust Division, on reason- 
able notice to defendants, defendants shall 
submit such written reports as may, from 
time to time, be reasonably necessary to the 
enforcement of this Final Judgment. No 
information obtained by the means specified 
in this paragraph VIII shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly au- 
thorized representative of the Department 
of Justice, except in the course of legal 
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proceedings to which the United States is 
a party for the purpose of securing compli- 
ance with this Final Judgment or as other- 
wise required by law. 


IX 
[Retention of Jurisdiction] 


Jurisdiction of this action is retained by 
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of the parties to this Final Judgment to 
apply to the Court at any time for such 
further orders or directions as may be neces- 
sary or appropriate for the construction or 
carrying out of its provisions, for its modif- 
cation, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


this Court for the purpose of enabling any 


if] 67,800] United States v. Golden Gate Chapter, National Electronics Distributors 
Association; Associated Radio Distributors; Frank Quement, Inc.; Kaemper & Barrett 
Dealers Supply Co.; Tilton Industries, Inc.; Zack Radio Supply Co.; Louise N. Miller. 


In the United States District Court for the Northern District of California, Southern 
Division. Civil No. 31567. Filed June 28, 1954. 


Case No. 1129 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Consent Decree—Practices Enjoined—Restraints of Trade—Boycotts—Exclusive 
Dealing.—An association of electronic and radio parts and equipment wholesalers and 
its members consented to the entry of a decree enjoining them from entering into any 
agreement (1) to boycott or otherwise refrain from buying electronic and radio parts 
and equipment from any manufacturer; (2) to induce or coerce any manufacturer to 
refrain from selling to any particular person or group of persons; (3) to give preference 
to such merchandise sold by any manufacturer who refrains or agrees to refrain from 
selling to any other person, and (4) to purchase or offer to purchase from any manufac- 
turer on the condition or understanding that such manufacturer will not sell to any 
other person. The decree contained a permissive provision concerning exclusive dis- 
tributorships. 

See Combinations and Conspiracies, Vol. 1, J 2005.533, 2005.785; Department of Justice 
Enforcement and Procedure, Vol. 2, § 8321.48, 8421. 


Consent Decree—Practices Enjoined—Inducing Boycotts—Exclusive Dealing.—An 
association of electronic and radio parts and equipment wholesalers and its members 
consented to the entry of a decree enjoining them from inducing or coercing any manu- 
facturer not to sell to any wholesale distributor, and from belonging to any organization 
of wholesale distributors which attempts to urge or compel any manufacturer to refrain 
from selling to any person. Each defendant was further enjoined from purchasing or 
offering to purchase electronic and radio parts and equipment on the condition or under- 
standing that the seller will not sell to any wholesale distributor or class of wholesale 
distributors. In addition, the defendant organization was ordered to admit to membership 
any bona fide wholesaler distributor making written application to join, and to furnish 
to each of its present and future members a copy of this decree. 

See Combinations and Conspiracies, Vol. 1, § 2005.785; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8301.60. 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Lloyd H. Burke, 
U. S. Attorney, by Charles Elmer Collett; W. D. Kilgore, Jr.; Charles F. B. McAleer; 
Lyle L. Jones; Marquis L. Smith. 

For the defendants: Melvin, Faulkner, Sheehan & Wiseman, by F. Walter French; 
Athearn, Chandler & Hoffman, by Theodore P. Lambros; Dodd M. McRae; Elliot W. 
Seymour; Darwin Bryan. 


1952, and the defendants having appeared 
by their respective counsel, and plaintiff and 
defendants having severally consented to 
the entry of this Final Judgment without 
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O. D. Hamtitn, District Judge [/n full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on May 26, 
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trial or adjudication of any issue of fact 
or law herein and without admission by any 
party in respect of any such issue; 


Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein and upon 
consent of the parties hereto, it is hereby 
ordered, adjudged and decreed as follows: 


ie 
[Jurisdiction] 


The Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a cause of action 
against the defendants under sections 1 
and 2 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,’ commonly known as the Sher- 
man Act, as amended. 


10 
[Definition] 


As used in this Final Judgment: 

(A) “Defendants” shall mean each and 
all of the following: Golden Gate Chapter, 
National Electronics Distributors Associa- 
tion (of San Francisco, California); Asso- 
ciated Radio Distributors; Frank Quement, 
Inc.; Kaemper & Barrett Dealers Supply 
Co.; Tilton Industries, Inc.; Zack Radio 
Supply Co.; and Louise N. Miller; 


(B) “Person” shall mean an individual, 
partnership, firm, corporation, association, trus- 
tee or any other business or legal entity; 


(C) “Association” shall mean the defend- 
ant, Golden Gate Chapter, National Elec- 
tronics Distributors Association, of San 
Francisco, California; 


(D) “Electronic and radio parts and 
equipment” shall mean the various elec- 
tronic and radio parts, supplies, accessories, 
attachments, component units and appur- 
tenances, and equipment which are used 
to construct, repair, replace and improve 
electronic and radio sets and equipment 
owned and operated by private persons, 
radio broadcast stations, laboratories, ama- 
teur radio operators and experimenters, 
commercial and industrial plants and state 
and governmental agencies and institutions. 
As used herein the term also includes radio 
communications receivers and transmitters, 
wire and tape recorders, record changers, 
amplifiers, loud speakers, and other items of 
public address and sound equipment; 
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(E) “Wholesale distributor” shall mean 
any person engaged in the business of pur- 
chasing electronic and radio parts and 
equipment from a manufacturer thereof for 
resale; 


(F) “Manufacturer” shall mean any per- 
son engaged in the business of manufac- 
turing for sale electronic and radio parts 
and equipment, and any person acting as 
representative or selling agent for any such 
manufacturer. 


dite 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendants, its or his officers, agents, 
servants, employees and attorneys, and to 
those persons in active concert or partici- 
pation with them who receive actual notice 
of this Final Judgment by personal service 
or otherwise. 


IV. 
[Practices Enjoined] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, 
directly or indirectly, any contract, agree- 
ment, understanding, plan or program among 
themselves or with any other wholesale 
distributor, to: 


(A) Boycott or otherwise refrain from 
buying or threaten to boycott or otherwise 
refrain from buying electronic and radio 
parts and equipment from any manufac- 
turer or from any group or class thereof; 


(B) Induce, compel or coerce any manu- 
facturer to refrain from selling electronic 
and radio parts and equipment to any par- 
ticular person or group or class of persons; 


(C) “Push” or give preference to elec- 
tronic and radio parts and equipment sold 
by any manufacturer who refrains or agrees 
to refrain from selling any particular person 
or group or class of persons; 


(D) Communicate, directly or indirectly, 
with any manufacturer for the purpose of 
inducing such manufacturer not to sell 
electronic and radio parts and equipment 
to any particular person or to any group 
or class of persons; 


(E) Purchase or offer to purchase elec- 
tronic and radio parts and equipment from 
any manufacturer on the condition or under- 
standing that such manufacturer will not 


Copyright 1954, Commerce Clearing House, Inc. 


ie pS 


inte 


Number 297—121 
7-16-54 


sell to any particular person or to any 
group or class of persons; 


(F) Suppress, hinder, restrict or limit 
competition in the distribution or sale of 
electronic and radio parts and equipment. 


We 
[Restraint of Trade Enjoined| 


Each of the defendants is enjoined and 
restrained from: 


(A) Inducing, persuading, coercing, or 
attempting to induce, persuade or coerce 
any manufacturer not to sell to any whole 
sale distributor or group or class of whole- 
sale distributors; 


(B) Purchasing or offering to purchase 
electronic and radio parts and equipment 
on the condition or understanding that the 
seller not sell to any wholesale distributor 
or group or class of wholesale distributors; 

(C) Knowingly organizing, joining, be- 
longing as a member of, adhering to, par- 
ticipating in the activities of or contributing 
anything of value to any organization, com- 
mittee or group of wholesale distributors 
which urges, induces, coerces or compels, or 
attempts to urge, induce, coerce or compel 
any manufacturer to refrain from selling 
electronic and radio parts and equipment to 
any person. 


Wale 
[Permissive Provisions] 


Nothing in this Final Judgment shall be 
deemed to enjoin any defendant wholesale 
distributor while acting singly and not in 
concert with any other person (1) from 
seeking, negotiating or entering into any 
exclusive or semi-exclusive distributorship 
with any manufacturer who now has or 
hereafter adopts a general or national policy 
of distributing his products through exclu- 
sive or semi-exclusive distributorships; or 
(2) from lawfully persuading or attempting 
to persuade any manufacturer to adopt a 
general or national policy of distributing 
his products through exclusive or semi- 
exclusive distributorships. 


Salil 
[Notice ; Association Membership] 
The defendant Association is ordered and 
directed to: 


(A) Furnish to each of its present mem- 
bers and to each of its future members a 
copy of this Final Judgment, and to obtain 
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and keep on file receipts showing delivery 
of said copies. 


(B) Admit to membership any bona fide 
wholesale distributor making written appli- 
cation therefor, provided, however, such 
distributor may be dropped from member- 
ship for failure to pay dues. 


VIII. 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made 
to its principal office, be permitted: 

(A) Access during the office hours of 
said defendant to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any matters contained in this 
Final Judgment, and 


(B) Subject to the reasonable conven- 
ience of said defendant and without restraint 
or interference from it, to interview officers 
or employees of said defendant, who may 
have counsel present, regarding any such 
matters. 


Upon such written request the defendant 
shall submit such reports in writing to the 
Department of Justice with respect to mat- 
ters contained in this Final Judgment as 
may from time to time be necessary to the 
enforcement of said Final Judgment. No 
information obtained by the means provided 
in this Section VIII shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal pro- 
ceedings to which the United States is a 
party for the purpose of securing compli- 
ance with this Final Judgment or as other- 
wise required by law. 


IX. 
[Jurisdiction Retained | 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
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construction or carrying out of this Final pose of the enforcement of compliance 
Judgment or for the modification of any therewith and the punishment of violations 
of the provisions thereof, and for the pur- thereof. 


[1 67,801] United States v. Liberty National Life Insurance Company; Brown-Service 
Funeral Homes Company, Inc.; and Service Insurance Company of Alabama. 

In the United States District Court for the Northern District of Alabama, Southern 
Division. Civil No. 7719-S. Filed June 29, 1954. 

Case No. 1200 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Consent Decree—Practices Enjoined-—-Owning or Operating Funeral Business— 
Interest in Burial Insurance Company or Funeral Merchandiser—Joint Officers or 
Directors.—A life insurance company and two subsidiaries consented to the entry of a 
decree enjoining them from (1) owning or operating any funeral business in Alabania 
except where there was no acceptable funeral director available, (2) acquiring any interest 
in any burial insurance company or funeral merchandiser in Alabama, or (3) having any 
joint officers, directors, or employees with any funeral director, burial insurance company 
or funeral merchandiser in Alabama. 

See Combinations and Conspiracies, Vol. 1, § 2005.600, 2005.735, 2005.865; Department 
of Justice Enforcement and Procedure, Vol. 2, J 8421. 


Consent Decree—Practices Enjoined—Funeral Service Contracts.—A consent decree 
enjoined a life insurance company and two subsidiaries from entering into any new 
funeral service contract or claiming any rights under any existing funeral service contract 
with any funeral director in Alabama which (1) prevented such director from selling 
funeral merchandise to or performing funeral services for any other person, (2) limited 
or restricted the number of funeral homes which such director could own or operate, 
(3) restricted the funeral director from buying funeral merchandise from any other person, 
and (4) required the funeral director to buy funeral merchandise from any particular 
person. 

See Combinations and Conspiracies, Vol. 1, § 2005.760. 


Consent Decree—Specific Relief—Exclusive Territory Arrangements.—A life insur- 
ance company and two subsidiaries consented to the entry of a decree enjoining them 
from entering into any new funeral service contracts which would give a funeral director 
an exclusive territory for the burial of their policy holders. The defendants were ordered 
to cancel any such provision in existing funeral service contracts, as soon as was legally 
possible. Such exclusive territories were required to be canceled at the end of the initial 
term specified in the existing contracts. The decree further provided that when the 
defendants were free to appoint more than one contract funeral director in any area, they 
were required to publish, for the area concerned, reasonable, uniform, and nondiscrimina- 
tory standards of acceptability for contract funeral directors who might wish to do busi- 
ness for the defendants in that area. The defendants were required upon request to enter 
into a funeral service contract with any funeral director qualified in accordance with such 
published standards who might wish to furnish funeral services for policy holders of the 
defendants. 


See Combinations and Conspiracies, Vol. 1, { 2005.690; Exclusive Dealing, Vol. 1 
{ 4009.350; Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Worth Rowley, 
Fred D. Turnage, John H. Waters, William D. Kilgore, Jr., Harry N. Burgess, Charles 
F. B. McAleer, and William H. McManus, 


For the defendants: Spain, Gillon & Young, Frank E. Spain. 
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Company, Inc., and Service Insurance Com- 
pany of Alabama, having been made parties 
defendant herein; the defendants having 
appeared and filed their answers to said 
complaint denying the substantive allega- 
tions thereof; and the plaintiff and said 
defendants, by their respective attorneys, 
having severally consented to the entry of 
this Final Judgment without trial or adjudi- 
cation of any issue of fact or law herein, 
and without admission by any party in 
respect of any such issue, 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent as aforesaid of all the parties hereto, 
it is hereby ordered, adjudged and decreed 
as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of all parties hereto. 
The complaint states a cause of action against 
the defendants under Sections 1 and 2 of the 
Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
as amended, commonly known as the Sher- 
man Act, and Section 3 of the Clayton Act 
(bye SeGoAgi2 anid 14): 


II 
[Definition] 
As used in this Final Judgment: 


(A) “Person” shall mean any individual, 
partnership, firm, corporation, association, 
trustee or any other business or legal 
entity; 

(B) ‘Funeral director” shall mean any 
person engaged in the undertaking business, 
including the conducting of funerals, and 
preparation for burial and the burial of 
deceased human beings; 

(C) “Burial insurance” shall mean in- 
surance under which the benefits are pay- 
able in merchandise and services incident 
to burial; 

(D) “Funeral merchandise” shall mean 
all materials and supplies, including, but not 
limited to, caskets, outside boxes, vaults, 
hearses, embalming fluids, suits, dresses, 
cosmetics, equipment and instruments, used 
in the process of a funeral and of preparing 
for burial and burying the body of a de- 
ceased; 
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(E) “Funeral services” shall mean all 
work done or acts performed by a funeral 
director in the process of a funeral includ- 
ing the preparation and burial of the body 
of a deceased; 


(F) “Funeral service contract” shall 
mean any contract, agreement or under- 
standing whereby a funeral director agrees 
to furnish the necessary funeral merchan- 
dise and funeral services, or either of them, 
for the burial of any policyholder of burial 
insurance. 


Ill 
[Applicability] 


The provisions of this Final Judgment appli- 
cable to any defendant shall apply to such 
defendant, its subsidiaries, officers, directors, 
agents, employees, successors and assigns, 
and to all other persons acting or claiming 
to act under, through or for said defendant. 
For the purpose of transactions between 
themselves, all defendants and all wholly- 
owned subsidiaries of any defendant shall 
be deemed to be one person. 


IV 
[Operation of Funeral Business Restrained] 


Each of the defendants is enjoined and 
restrained from: 


(A) Acquiring, establishing, owning or 
operating any funeral business in Alabama; 
provided, however, nothing in this subsec- 
tion shall prevent such defendant from ac- 
quiring, establishing, owning or operating 
one funeral business in any given county in 
Alabama where: 


(1) there is no acceptable funeral director 
in such area available to furnish funeral 
services for such defendant; or 


(2) there is no acceptable funeral director 
in such area willing to furnish funeral serv- 
ices for such defendant at rates comparable 
to rates paid by the defendant to other 
funeral directors in Alabama; 

(B) Acquiring, directly or indirectly, by 
purchase, merger, consolidation or other- 
wise, and from holding or exercising after 
such acquisition, ownership or control of the 
business, physical assets (other than goods 
bought or sold in the normal course of 
business) or good will or any part thereof, 
or any capital stock of securities of or evi-- 
dence of indebtedness issued by, any person 
then engaged in writing, issuing or selling 
burial insurance in Alabama or the manu- 
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facture, distribution or sale in Alabama of 
funeral merchandise to jobbers or funeral 
directors in Alabama; provided, however, 
that this Final Judgment shall not be 
construed to prevent any defendant from fore- 
closing or otherwise realizing on any secur- 
ity held by such defendant at the time of 
the entry of this Final Judgment given in 
connection with any loan made by such 
defendant prior to the date of this Final 
Judgment; 

(C) Causing, authorizing or permitting 
any of the officers, directors or employees 
of such defendant to serve as an officer, 
director or employee of any funeral director 
in Alabama (subject to the provisions of 
subsection (A) of this Section IV) or any 
other person engaged in Alabama in the 
manufacture, distribution or sale of funeral 
merchandise or the writing, issuing or sale 
of burial insurance. 


V 
[Restrictions on Funeral Service Contracts] 


Each of the defendants is enjoined and 
restrained from: 


(A) Hereafter engaging in Alabama in 
the business of manufacturing, distributing 
or selling funeral merchandise; provided, 
however, that nothing in this Final Judg- 
ment shall prevent any defendant from 
manufacturing or acquiring by purchase and 
consigning to its contract funeral directors 
caskets, vaults, outside boxes, suits and 
dresses for use solely in the burial of policy- 
holders of such defendant; 

(B) Appointing or designating any funeral 
director in Alabama as an agent for the 
sale of burial insurance or for the collection 
of premiums thereon; 

(C) Hindering, restricting, limiting or 
preventing, or attempting to hinder, restrict, 
limit or prevent, any funeral director in 
Alabama from: 


(1) purchasing any funeral merchandise 
from any person, except as provided in 
subsection (A) of this Section; 

(2) performing or contracting to perform 
funeral services for or on behalf of any 
other person including specifically, any pol- 
icyholder of burial insurance and any other 
burial insurance company; 

(D) Entering into, renewing or transfer- 
ring any funeral service contract, or entering 
into any future contract, agreement or un- 
derstanding, which has the purpose or effect 
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of limiting or restricting the contracting 
funeral director in furnishing or offering to 
furnish funeral services for policyholders or 
any other person within a given area in 
Alabama or which purports to restrict or 
prevent any other funeral director with 
whom any such defendant may have a 
funeral service contract from furnishing 
funeral services for policyholders or any 
other person in any such area. 


Nothing contained in this Section V shall 
be deemed to deprive any defendant of its 
rights, if any, to cancel any funeral service 
contract. 


VI 
[Restrictions on Funeral Directors] 


Each of the defendants is enjoined and 
restrained from entering into, adhering to 
or claiming any rights under any contract, 
agreement, understanding, plan or program, 
directly or indirectly, with any funeral direc- 
tor in Alabama which: 


(A) Hinders, restricts or prevents any 
such director from selling funeral merchan- 
dise to or performing funeral services for 
any other person; 


(B) Limits or restricts the number of 
funeral homes which such director may own 
or operate; 

(C) Hinders, restricts or prevents the 
funeral director from buying funeral mer- 
chandise from any person; 


(D) Requires the funeral director to buy 
funeral merchandise from any designated 
person. 


VII 
[Exclusive Territory Arrangements | 


(A) Each of the defendants is ordered 
and directed: 


(1) Upon expiration of the initial term 
specified in any funeral service contract, 
existing on the date of entry of this Final 
Judgment, and before renewing such con- 
tract, to terminate and cancel any provision 
of such contract which grants to the funeral 
director the exclusive right to provide 
funeral services for policyholders of such 
defendant in any area in Alabama or which 
prevents such defendant from appointing 
any other funeral director in such area; 
provided, however, that nothing in this 
Final Judgment shall prevent any defendant 
from adhering to any such provision of an 
existing funeral service contract during the 
initial term specified therein; 
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(2) To terminate and cancel each of its 
funeral service contracts existing on the 
date of the entry of this Final Judgment 
whenever, according to the terms thereof, 
such defendant shall have the legal right 
to do so; 


(3) Upon the termination, cancellation or 
expiration of each of the existing funeral 
service contracts of such defendant: 


(a) To publish for the area concerned 
reasonable, uniform and non-discriminatory 
standards of acceptability for contract funeral 
directors who may wish to do business in 
such area; 


(b) Upon request, to enter into a funeral 
service contract with any funeral director 
qualified in accordance with such published 
standards who may wish to furnish funeral 
services for policyholders of the defendants 
within such area; 


(4) To take such steps as may be neces- 
sary to inform its policyholders, generally, 
of their right to call upon any contract 
funeral director of the defendant to furnish 
funeral services regardless of location. 


(B) Whenever, after the date of the entry 
of this Final Judgment, the consent of any 
defendant is a condition to the renewal, 
extension or transfer of any existing funeral 
service contract, then, and in that event, 
the defendants are jointly and severally en- 
joined and restrained from consenting to 
any such renewal, extension or transfer of 
any such funeral service contract any of the 
terms of which are inconsistent with any 
provision of this Final Judgment; 


(C) In any suit or proceeding which may 
hereafter be brought by the plaintiff against 
the defendants or any of them arising out 
of, or based upon, the terms of Sections 
IV(A) and VII(A) (3) of this Final Judg- 
ment the burden of proof shall be upon the 
defendant or defendants to establish, to the 
satisfaction of this Court, that any funeral 
director considered by the defendant or 
defendants to be not acceptable iseuit Lact, 
not acceptable in accordance with the appli- 
cable uniform, reasonable and non-discrim- 
inatory standards of acceptability published 
by defendants. 

VIII 


[Amending of C ontracts| 


Defendants are ordered and directed forth- 
with upon entry of this Final Judgment to 
furnish a copy thereof to each funeral direc- 
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tor with whom any such defendant may 
have a funeral service contract, and to 
amend each such contract so as to provide 
that such funeral director may, at any time: 


(A) Purchase and use any funeral mer- 
chandise from any person, provided, how- 
ever, that a defendant may retain the right 
to furnish to such funeral director caskets, 
vaults, outside boxes, suits and dresses to 
be used solely for the burial of policyholders 
of such defendant; 


(B) Perform or contract to perform 
funeral services for or on behalf of any other 
person, including, specifically, any policy- 
holder of burial insurance and any other 
burial insurance company. 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made 
to its principal office, be permitted: (A) 
access during the office hours of said de- 
fendant to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final Judg- 
ment, and (B) subject to the reasonable 
convenience of said defendant and without 
restraint or interference from it, to interview 
officers or employees of said defendant, who 
may have counsel present, regarding any 
such matters. 


Upon such request the defendant shall 
submit such reports in writing to the De- 
partment of Justice with respect to matters 
contained in this Final Judgment as may 
from time to time be necessary to the 
enforcement of this Final Judgment. No 
information obtained by the means provided 
in this Section IX shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department, except in 
the course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment, or as otherwise required by law. 
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xe 
[Retention of Jurisdiction] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
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as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of the 
provisions thereof, and for the purpose of 
enforcement of compliance therewith and 
the punishment of violations thereof. 


[| 67,802] United States v. Hunter Douglas Corporation. 


In the United States District Court for the Southern District of California, Central 
Division. Civil Action No. 13236-PH. Filed June 30, 1954. 


Case No. 1107 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Clayton Antitrust Act 


Consent Decree—Practices Enjoined—Exclusive Purchases—Refusal to Deal.—A 
manufacturer of venetian blinds and parts thereof was enjoined by a consent decree from 
selling or making available any component part of a Venetian blind on condition (1) 
that the purchaser should not use such part with a part made or sold by anyone other 
than the defendant, (2) that the purchaser would refrain from buying, using, or selling any 
component part not made or sold by the defendant, (3) that the buyer would use such 
component part only with parts made or sold by the defendant, (4) that the purchaser 
would not resell the component part, (5) that the purchaser would buy any other part 
made or sold by the defendant, and (6) that the purchaser would use the part only in 
connection with venetian blinds. The decree further prohibited the sale of a part on con- 
dition that the purchaser would acquire from the defendant any amount of other parts. 
Other provisions prohibited the refusal to sell parts because the purchaser had not or 
would not purchase other parts, or because the purchaser had refused to enter into any 
contract contrary to the provisions of the consent decree. 


See Exclusive Dealing, Vol. 1, { 4009.100, 4009.580; Department of Justice Enforcement 
and Procedure, Vol. 2, § 8301.60, 8421. 


Consent Decree—Specific Relief—Licensing Provisions—A‘ manufacturer of venetian 
blinds and the parts thereof was required by a consent decree to grant, upon written re- 
quest, nonexclusive licenses to make, use, and vend plastic tape under the claims of a 
certain United States patent except that the licenses could be made nontransferable, a 
reasonable royalty might be charged, inspection of a licensee’s books and records might 
be made, and provision might be made for license cancellation upon failure of the licensee 
to make royalty payments or to permit inspection of its records. A licensee would be 
permitted to cancel the license at any time after one year from its initial date upon 30 
days’ notice in writing to the licensor. Provisions of the decree provided for fixing a rea- 
sonable royalty rate. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.30, 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, William D. Kilgore, 
Jr., Marcus A. Hollabaugh, James M. McGrath, Draper W. Phillips and Vincent A. 
Gorman. 


For the defendant: O’Melveny & Myers, by Pierce Works, 


Final Judgment 
Prerson M. Hatt, District Judge [In Full 
text]: The plaintiff, the United States of 
America, having filed its complaint herein 
on June 29, 1951, and the parties hereto, by 
their respective attorneys having appeared 
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Judgment, without trial and without adjudica- 
tion of any issue of fact or law herein, and 
without this Final Judgment constituting 
any admission or adjudication in respect 
to any such issue; 
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Now, therefore, before the taking of any 
testimony has been commenced and without 
adjudication of any issue of fact or law 
herein, and upon the consent as aforesaid of 
the parties hereto, and not upon evidence; 
it is hereby ordered, adjudged and decreed: 


I 
[Jurisdiction | 


That this Court has jurisdiction of the 
subject matter herein and of all parties 
hereto. The complaint states a cause of 
action against the defendant under sections 
1 and 2 of the Act of Congress of July 2, 
1890 (26 Stat. 209, as amended) commonly 
known as the Sherman Act, and under 
section 3 of the Act of Congress of October 
15, 1914 (38 Stat. 731) commonly known 
as the Clayton Act. 


II 
| Definitions] 
As used in this Final Judgment: 


(A) “Plastic tape” means a tape of plastic 
material in which slats of a venetian blind 
are suspended from the head rail of such 
blind. 


(B) “Person” means any individual, part- 
nership, firm, corporation, association, trus- 
tee or any other business or legal entity. 


(C) “Venetian blind” means a window 
covering which has numerous thin parallel 
aluminum, steel or wood slats, usually placed 
horizontally one above the other. Normally, 
the slats are suspended by cloth or plastic 
tape from a head rail and are capable of 
being raised or lowered, and the slats may 
be set horizontally at any desirable angle 
to permit varying amounts of light or air. 


(D) “Component part” means any part 
of a venetian blind including, but not lim- 
ited to, plastic tape, aluminum coil stock, 
aluminum slat stock, hardware, head rails, 
and bottom rails. 


Ill 
[Applicability] 


The provisions of this Final Judgment 
applicable to defendant shall apply to de- 
fendant, its officers, directors, agents, repre- 
sentatives, employees, successors, assignees 
and subsidiaries, and to all other persons 
acting or claiming to act on behalf of it 
or them. 
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IV 
[Practices Enjoined| 


Defendant is enjoined and restrained from: 

(A) Offering for sale, selling, making or 
adhering to a contract for the sale of, or 
otherwise making available, any component 
part of a venetian blind, on or accompanied 
by any condition, agreement or under- 
standing: 

(1) that the purchaser or recipient thereof 
shall not use such component part with 
any other component part made or sold by 
anyone other than defendant; 

(2) that the purchaser or recipient thereof 
shall refrain from purchasing, using, acquir- 
ing or selling any component part not made 
or sold by defendant; 

(3) that the purchaser or recipient thereof 
shall use such component part only with 
any other component part made or sold 
by defendant; 

(4) that the purchaser or recipient thereof 
shall not resell such component part; 

(5) that the purchaser or recipient thereof 
shall purchase any other component part 
made or sold by defendant; or 

(6) that the purchaser or recipient thereof 
shall use such component part only in con- 
nection with the assembly of a venetian 
blind, 

(B) Offering for sale, selling, making or 
adhering to a contract for the sale of, or 
otherwise making available, any compo- 
nent part on or accompanied by any condi- 
tion, agreement or understanding that the 
purchaser or recipient thereof shall acquire 
from defendant any amount of any other 
component part made or sold by defendant. 


(C) Refusing to sell or otherwise make 
available any component part to any person: 
(1) because such person has not pur- 
chased or is not purchasing any other com- 
ponent part made or sold by defendant, or 


(2) because such person refuses or has 
refused to enter into or to adhere to any 
condition, agreement or understanding con- 
trary to any of the provisions of subsections 
(A) and (B) of this Section IV. 


Nothing in this Final Judgment shall be 
construed as denying to the defendant any 
rights it may have under law with regard 
to the licensing or use by any person of 
any trade-mark owned or controlled by de- 
fendant; nor shall this Section IV be con- 
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strued to prevent, without more, the sale 
by defendant of any two or more component 
parts, patented or otherwise, when volun- 
tarily ordered or purchased by the purchaser 
or recipient thereof. 


V 
[Licensing Provisions] 


(A) Defendant is ordered and directed to 
grant to each applicant making written re- 
quest therefor, a non-exclusive and unre- 
stricted license to make, use and vend 
plastic tape under any, some or all of the 
claims of United States Patent 2,405,579, 
subject to the following conditions: 


(B) Defendant is enjoined and restrained 
from: 

(1) Including any restriction or condition 
whatsoever in any license or sub-license, as 
the case may be, granted by it pursuant to 
the provisions of section V hereof, except 
that (a) the license may be made nontrans- 
ferable; (b) a reasonable nondiscriminatory 
royalty may be charged; (c) reasonable pro- 
visions may be made for periodic inspection 
of the books and records of the licensee by 
an independent auditor or any person ac- 
ceptable to the licensee who shall report 
to the licensor only the amount of the roy- 
alty due and payable; (d) reasonable pro- 
vision may be made for cancellation of the 
license upon failure of the licensee to pay 
the royalty or to permit the inspection of 
its books and records as hereinabove pro- 
vided; (e) the license shall provide that 
the licensee may cancel the license at any 
time after one year from the initial date 
thereof by giving 30 days notice in writing 
to the licensor; 

(2) Upon receipt of a written request for 
a license or sublicense, as the case may be, 
under the provisions of this section V, 
defendant shall advise the applicant in writ- 
ing of the royalty which it deems reasonable 
for the patent. If the parties are unable to 
agree upon a reasonable royalty within 60 
days from the date such request for the 
license was received by such defendant, the 
applicant therefor may forthwith apply to 
this Court for the determination of a 
reasonable royalty, and the defendant shall, 
upon receipt of notice of the filing of such 
application, promptly give notice thereof to 
the Attorney General. In any such proceed- 
ing the burden of proof shall be on the de- 
fendant to establish the reasonableness of 
the royalty requested, and the reasonable 
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royalty rates, if any, determined by this 
Court shall apply to the applicant and all 
other licensees under the patent. Pending 
the completion of negotiations or any such 
proceeding, the applicant shall have the 
right to make, use and vend under the 
patent without payment of royalty or other 
compensation as above provided, but sub- 
ject to the provisions of paragraph (3) of 
this subsection V(B). 


(3) Where the applicant has the right to 
make, use and vend under the patent pur- 
suant to paragraph (2) of this subsection 
V(B), said applicant or the defendant may 
apply to this Court to fix an interim royalty 
rate pending final determination of what 
constitutes a reasonable royalty. If this 
Court fixes such interim royalty rate, the 
defendant shall then issue and the applicant 
shall accept a license or, as the case may 
be, a sublicense, providing for the periodic 
payment of royalties at such interim rate 
from the date of the filing of such applica- 
tion by the applicant. If the applicant fails 
to accept such license or fails to pay the 
interim royalty in accordance therewith, 
such action shall be ground for the d‘s- 
missal of his application, and his rights 
under paragraph (2) of this subsection 
V(B) shall terminate. Where an interim 
license or sub-license has been issued pur- 
suant to this subsection, reasonable royalty 
rates, if any, as finally determined by this 
Court shall be retroactive for the applicant 
and all other licensees under the patent 
to the date the applicant filed his application 
with this Court; 


(4) Nothing herein shall prevent any ap- 
plicant from attacking in the aforesaid pro- 
ceedings the validity or scope of said patent 
2,405,579 nor shall this Final Judgment be 
construed as importing any validity or value 
to said patent. 

(C) Defendant is enjoined and restrained 
from making any assignment, sale or other 
disposition of the patent referred to in Sec- 
tion V of this Final Judgment which would 
deprive it of the power or authority to grant 
the license referred to in said section. 


VI 
[Enforcement] 


The defendant is ordered and directed to: 
(A) Take such steps as may be neces- 
sary and within its power, to assure that 
Hunter Douglas Corporation, a corporation, 
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organized and existing under and by virtue 
of the laws of the State of New York, takes 
no action inconsistent with the terms of 
this Final Judgment as respects any vene- 
tian blind or component part manufactured, 
sold or distributed by said defendant. 

(B) Give written notice, in such form as 
may be approved by the plaintiff, of the 
terms of Section IV of this Final Judg- 
ment to all persons who have purchased or 
who have attempted to purchase plastic 
tape from the defendant during the period 
from 1949 to date of entry of this Final 
Judgment. 

VII 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, upon written request of the 
Attorney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and upon written notice to defendant at its 
principal office, be permitted, subject to any 
legally recognized privilege: 

(A) Access during the office hours of the 
defendant to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of defendant relating to 
any of the matters contained in this Final 
Judgment; 

(B) Subject to the reasonable conveni- 
ence of defendant, and without restraint or 
interference from it, to interview officers 
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and employees of defendant who may have 
counsel present regarding any such matter. 


For the purpose of securing compliance 
with this Final Judgment defendant upon 
written request of the Attorney General 
or the Assistant Attorney General in charge 
of the Antitrust Division addressed to its 
principal offices, shall submit such written 
reports with respect to any of the matters 
contained in this Final Judgment as from 
time to time may be necessary for the pur- 
pose of enforcement of this Final Judgment. 


No information obtained by the means 
provided in this section shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal proceed- 
ings to which the United States is a party 
for the purpose of securing compliance 
with this Final Judgment, or as otherwise 
required by law. 

Waa 


[Retention of Jurisdiction] 


Jurisdiction of this cause is retained for 
the purpose of enabling either plaintiff or 
defendant to apply to the Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification of any 
of the provisions thereof, and for the pur- 
pose of the enforcement of compliance there- 
with and the punishment of violations 
thereof. 


[{ 67,803] United States v. National Association of Vertical Turbine Pump Manu- 
facturers, now known as Vertical Turbine Pump Association; Turbine Pump Manufac- 
turers Association; Food Machinery and Chemical Corporation; Fairbanks, Morse & Co.; 


Byron Jackson Co.; 


Wintroath Pumps, Incorporated; Layne & Bowler Corporation; 


Johnston Pump Company; Layne & Bowler, Incorporated; A. D. Cook, Incorporated, now 
known as Lawrenceburg Corporation; Worthington Pump and Machinery Corporation, 
now known as Worthington Corporation; The Deming Company; The American Weil 
Works; Aurora Pump Company; and James A. Walstrom. 


In the United States District Court for the Northern District of California, Southern 


Division. Civil No. 29446. Filed June 30, 1954. 


Case No. 1011 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Price Fixing—Refusal to Deal.—Two asso- 
ciations of turbine pump manufacturers and their members consented to the entry of a 
decree prohibiting contracts or plans among themselves or with any other manufacturer 
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69,588 Court Decisions Number cs aoe 
U.S. v. Natl. Assn. of Vertical Turbine Pump Manufacturers 


of vertical turbine pumps (1) to fix prices or other sales terms in connection with the 
sale of vertical turbine pumps, pump parts or services, (2) to fix trade-in allowances or 
terms for used pumps, (3) to fix uniform discounts or allowances, (4) to urge or induce 
purchasers to resell pumps or parts on terms determined by any defendant or anyone other than 
the buyer for resale, (5) to boycott or refuse to sell to buyers because of terms at which 
the buyers had sold or ‘proposed to sell, or to discriminate in discounts, and (6) to estab- 
lish or recommend uniform shaft size selection charts, column capacity charts, efficiency 
or quality charts without extra charge, or other uniform pump parts, selection methods 
and procedures. 


See Combinations and Conspiracies, Vol. 1, § 2005.533, 2005.575, 2011.181, 2017.121; 
Department of Justice Enforcement and Procedure, Vol. 2, { 8421. 


Consent Decree—Practices Enjoined—Dissemination of Information.—Two associa- 
tions of turbine pump manufacturers and their members were reStrained by a consent 
decree from recommending or disseminating to manufacturers, dealers, distributors, users, 
or consumers of vertical turbine pumps and parts (1) certain shaft size selection charts, 
and (2) certain charts represented to be approved or sponsored by a defendant trade 
association or any two or more defendants. The decree further prohibited compelling 
pump purchasers to resell at terms of sale determined by any defendant or anyone other 
than the purchaser for resale, the dissemination to manufacturers or trade associations 
of suggested prices or pricing methods, and the exchange or dissemination of prices or 
price lists prior to the date of adoption thereof. 


See Combinations and Conspiracies, Vol. 1, § 2005.575, 2017.208, 2017.233. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, William D. Kilgore, 
Jr., Max Freeman, Lloyd H. Burke, by Charles Elmer Collett, Lyle L. Jones and Marquis 
L. Smith. 


For the defendants: Alfred C. Ackerson; Pat A. McCormick; Cree & Brooks, by 
John W. Brooks; Watkins and Charlton, by Charles Watkins; Morrison, Hohfeld, 
Foerster, Shuman & Clark, by Boice Gross; Chickering & Gregory, by Frederick M. Fisk; 
and Aaron, Aaron, Schimberg & Hess, by Ely M. Aaron. 


Final Judgment pump with rotating impeller or impellers 
O. D. Hamu, District Judge [In full with discharge from the pumping element 
text]: Plaintiff, United States of America, ©°-@Xial with the shaft, designed for opera- 
having filed its complaint herein on the 0m in wells of restricted diameter. The 
26th day of January, 1950, the defendants PUMPINS element a suspended by the con- 
herein each having appeared herein by its ductor System) which encloses a Syishenr of 
or his respective counsel; and the plaintiff vertical Shafting used to ptrans mt DP Wer 
and said defendants, by their respective ‘'© the impellers, the prime mover being 
attorneys, having severally consented to the external to the flow stream. 
entry of this Final Judgment without the (b) The term “pump parts” means the 
taking of any testimony, without trial or various items, components, parts, devices, 
adjudication of any issue of fact or of law and mechanisms which are incorporated in 
and without admission by any party herein a completed vertical turbine pump, includ- 
in respect of any such issue; now, there- ing but not limited to, discharge column, 
fore, it is hereby ordered, adjudged and _ pipe, head assemblies, bowls and bowl as- 


decreed as follows: semblies, strainers, shafts, gears, and motors. 
< (c) The term “pump services” means 
od those services incident to the installation 
[Definitions | ere mie . 
and operation of a vertical turbine pump, 
As used in this judgment: including but not limited to laboratory 


(a) The term “vertical turbine pump” is tests, field tests, installation and pulling 
a vertical shaft centrifugal or mixed flow and removing, and other services involved 
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in removing old pumps and installing new 
vertical turbine pumps. 

(d) The term “subsidiary” of a defendant 
means any corporation or firm under the 
effective operating or managerial control of 
said defendant. 
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ne 
[Defendants | 


The following are the names of the corpo- 
rate defendants: 


State o dint 
Name of Corporation: eines Principal Office and Place 
ae of Business: 
Vertical Turbine Pump Association, formerly 
known as National Association of Vertical Tur- 
euelouiia pM Mia TUACLUGet Samy ta aye sea | California Los Angeles, California 
Turbine Pump Manufacturers Association....... California Los Angeles, California 
Food Machinery and Chemical Corporation...... Delaware San Jose, California 
caiman kon Wo nsetcw COmmgs yur hubmy wierd or ah Illinois Chicago, Illinois 
iBayanordl ere wenn (Cont ye Pek ee eee alee Delaware Vernon, California 
Wintroath Pumps, Incorporated... 1.2... 1.5.6). California Alhambra, California 
leayaien ScD ON leteC OGpOTAtlOnmr ita -gne et. ee California Los Angeles, California 
Johnston Pimp, Companys cape 2s) o>: Et California Vernon, California 
Layne and Bowler, Incorporated........-....-. Delaware Memphis, Tennessee 
Lawrenceburg Corporation, formerly known as 
AD Cook, « linconpopateder starsat cocker. ome Indiana Lawrenceburg, Indiana 
Worthington Corporation, formerly known as Worth- 
ington Pump and Machinery Corporation...... Delaware Harrison, New Jersey 
hee emuines Company, ie yeretsy er asa) te Ohio Salem, Ohio 
FHA VACHE Caio WV GIL WOES, oh ek Ge ogee ome oi Illinois Aurora, Illinois 
Wires. Pesaatoy (Groronjoehene. 0. bee oes eo is Illinois Aurora, Illinois 


The following individual is a defendant 
herein: James A. Walstrom, Executive 
Manager and Secretary-Treasurer of de- 
fendant Associations, residing at Los Angeles, 
California. 

IgE, 


[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and the parties hereto. The 
complaint herein states a cause of action 
against the defendants under section 1 of 
the Act of Congress of July 2, 1890, 
entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies,” commonly known as the Sher- 
man Act, as amended. 


IV. 
[Applicability] 

The provisions of this Judgment ap- 
plicable to any defendant shall apply to such 
defendant and to each of its officers, di- 
rectors, agents, employees, subsidiaries, suc- 
cessors and assigns, and to all other persons 
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acting or claiming to act under, through, or 
for such defendant. 

Nothing contained in this Judgment shall 
apply to any agreement between 

(a) A manufacturer and its subsidiaries; 

(b) A manufacturer and companies asso- 
ciated with it through common ownership 
and operating management; and 

(c) The subsidiaries of any such manu- 
facturer. 


We 
[Price Fixing and Refusal to Deal] 


The defendants, and each of them, are 
hereby enjoined and restrained from enter- 
ing into, adhering to, maintaining or fur- 
thering, directly or indirectly, any contract, 
agreement, understanding, plan or program, 
among themselves or with any other manu- 
facturer of vertical turbine pumps; 

(a) to fix, establish, stabilize or maintain 
prices, discounts, allowances, warranties or 
other terms and conditions of sale of 
vertical turbine pumps, pump parts or pump 
Services; 
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(b) to fix, establish, stabilize or maintain 
trade-in allowances or other terms and 
conditions at which used and second-hand 
vertical turbine pumps or pump parts will 
be accepted as a trade-in on new or used 
vertical turbine pumps or pump parts; 


(c) to fix, establish, stabilize or maintain 
uniform or designated discounts or allow- 
ances or any classification thereof for ver- 
tical turbine pump dealers or distributors; 


(d) to urge, advise, suggest, or induce 
any purchaser of vertical turbine pumps 
or pump parts to resell such pumps and 
parts at prices, discounts, or allowances, 
or on terms or conditions of resale deter- 
mined by any defendant or anyone other 
than such purchaser for resale; 


(e) to boycott, black-list, or refuse to 
sell to any purchaser of vertical turbine 
pumps and pump parts because of the 
prices, discounts, allowances, or other terms 
and conditions at which such purchaser has 
sold or proposes to sell such pumps and 
pump parts; or to discriminate in the grant- 
ing of dealer or distributor discounts to 
any such purchaser because of the prices, 
discounts, allowances, or other terms and 
conditions at which such purchaser has sold 
or proposes to sell such pumps and pump 
parts; 


(f) to establish, adopt, adhere to, or 
recommend uniform or designated shaft 
size selection charts, column capacity charts, 
pump efficiency evaluation charts, charts or 
tables showing maximum efficiency or quality 
of pump parts permissible without extra 
charge, or other uniform pump parts’ selec- 
tion methods and procedures. 


WAL 
[Dissemination of Information] 


The defendants and each of them are 
jointly and severally enjoined and restrained 
from 


(a) publishing, circulating, recommending, 
or disseminating to manufacturers, dealers, 
distributors, users, or consumers of vertical 
turbine pumps and pump parts: 


(1) The shaft size selection charts here- 
tofore published by defendant Vertical Tu-- 
bine Pump Association at pages 28-34, 
inclusive, of a booklet entitled “Standards 
of the National Association of Vertical Tur- 
bine Pump Manufacturers”; provided, how- 
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ever, that a defendant manufacturer, in 
preparing and formulating any shaft size selec- 
tion chart by its sole and independent action, 
may utilize established engineering formulae 
and experience, obtained independently of 
the charts referred to in the initial sen- 
tence of this subparagraph (1), even though 
such formulae and experience were used 
in the preparation of the last referred to 
charts; 


(2) Any shaft size selection chart which 
is represented by the defendant disseminat- 
ing it to be sponsored or approved in any 
manner by defendant Vertical Turbine Pump 
Association, or which is represented by 
such defendant to be jointly or collectively 
sponsored or approved in any manner by 
any two or more of the defendants named 
herein; provided, however, that nothing 
herein shall be deemed to prohibit any de- 
fendant manufacturer from _ individually 
recommending, disseminating or publishing 
any shaft size selection chart which has 
been formulated by its sole and independ- 
ent action or from adopting or using formulae, 
charts or tables formulated and promulgated 
by the American Water Works Association; 
and provided further, that nothing herein 
shall be deemed to prohibit defendant 
Vertical Turbine Pump Association from dis- 
seminating, without express recommenda- 
tion, wpon receipt of an unsolicited request, 
any shaft size selection chart or charts 
which may be formulated and promulgated 
by the American Water Works Association. 


(b) Compelling or coercing, by economic 
means or otherwise, any purchaser of ver- 
tical turbine pumps and pump parts to resell 
such pumps and pump parts at prices, 
discounts or allowances, or on terms or 
conditions of sale determined by any de- 
fendant or anyone other than such pur- 
chaser for resale; ‘provided, however, that 
any lawful conduct authorized or permitted 
by the so-called Miller-Tydings Amendment 
(50 Stat. 593) to section 1 of the Sherman 
Act (15 U. S. C. sec. 1, as amended) shall 
not be deemed to be a violation of this sub- 
paragraph; 

(c) Circulating, disseminating, or com- 
municating to any other manufacturer of 
vertical turbine pumps or to any trade 
association of, or central agency or com- 
mittee of such manufacturers for considera- 
tion, comment, discussion, or adoption, any 
prices or system or method of pricing sug- 
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gested or under consideration for future 
adoption; 

(d) Exchanging with, disseminating, or 
communicating to any other manufacturer 
of vertical turbine pumps any price or price 
list relating to vertical turbine pumps and 
pump parts prior to the date of adoption or 
release thereof. 


VII. 
[Specific Requirements | 


Each corporate defendant (except de- 
fendant Associations), its successors and 
assigns, is hereby ordered and directed to 
file with the Clerk of this Court, within 
seven months subsequent to the effective 
date of this Judgment a copy of each of its 
shaft size selection charts and a copy of 
its regularly issued and published price lists, 
discounts and terms and conditions of sale 
applicable to vertical turbine pumps, pump 
parts and pump services, which were in 
effect on the date which is six months sub- 
sequent to the effective date of this Judg- 
ment. 


AVA 
[Enforcement Provisions] 


Defendants Vertical Turbine Pump Asso- 
ciation and Turbine Pump Manufacturers 
Association are each ordered and directed 

(A) to adopt and retain by-laws or a 
charter which requires that as a condition 
of membership each present and future 
member agree to abide by the terms of 
this Final Judgment, and which requires 
that each future member be given a true 
copy of this Final Judgment; 

(B) Within sixty days from the date of 
entry of this Final Judgment, to file with 
this Court and the Plaintiff proof that the 
immediate requirements of subsection (A) 
of this Section VIII have been complied 
with. 

IX. 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Judgment, duly authorized repre- 
sentatives of the Department of Justice 
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shall upon written request of the Assistant 
Attorney General in charge of the Antitrust 
Division and on reasonable notice to any 
defendant, be permitted, subject to any 
legally recognized privilege (1) access dur- 
ing the office hours of said defendant to 
all books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the con- 
trol of said defendant relating to any matters 
contained in this Judgment, and (2) subject 
to the reasonable convenience of said de- 
fendant and without restraint or interfer- 
ence to interview officers or employees of 
said defendant, who may have counsel pres- 
ent, regarding any such matters. For the 
purpose of securing compliance with this 
Judgment any defendant upon the written 
request of the Assistant Attorney General 
in charge of the Antitrust Division shall 
submit such written reports with respect to 
any of the matters contained in this Judg- 
ment as from time to time may be necessary 
for the purpose of enforcement of this 
Judgment. No information obtained by 
the means permitted by this article shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department of Justice, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Judgment or as other- 
wise required by law. 


xe 
[Retention of Jurisdiction] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Judg- 
ment to apply to the Court at any time for 
such further orders and directions as may 
be necessary or appropriate for the con- 
struction or carrying out of this Judgment 
or for the modification or termination of 
any of the provisions thereof, and for the 
purpose of the enforcement of compliance 
therewith and the punishment of violations 
thereof. 
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U.S. v. Allied Florists Assn. of Illinois 
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[67,804] United States v. Allied Florists Association of Illinois, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 51 C 1036. Dated June 3, 1954. 


Case No. 1108 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practice Enjoined—Deductions for Advertising and Collections of 
Accounts.—Flower wholesalers are enjoined by an amended consent decree from deduct- 
ing from any remittance made to any grower any portion of such remittance for advertis- 
ing purposes without first having notified such grower of this provision of the decree and 
without having obtained the prior written consent of each grower to such deduction. 
This consent may be withdrawn by the grower at any time. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8281.823, 8421. 


For the plaintiff: Willis L. Hotchkiss. 


For the defendants: J. Walter Stead, Loy McIntosh, and Halfpenny & Hahn. 
For a prior decision of the U. S. District Court, Northern District of Dllinois, see 


1953 Trade Cases {| 67,433. 


Order Modifying the Final Judgment 


Purp L. Surrivan, District Judge [Jn 
full text]: Plaintiff, having moved to modify 
the Final Judgment entered in this cause on 
February 13, 1953, and plaintiff having duly 
served notice of said motion on the defend- 
ants, and the defendants through their re- 
spective attorneys having appeared in court 
on said motion on June 3d, 1954 and the 
Court being fully advised in the premises: 

It is hereby ordered: 


That the Final Judgment entered in this 
cause on February 13, 1953 is hereby modi- 
fied by striking all of Section VI(A) of said 
Final Judgment reading as follows: 

(A) Deducting after July 1, 1953, di- 
rectly or indirectly, from any remittance 
made to any grower any portion of such 


remittance for advertising purposes, with- 
out first having notified such grower of 
this provision of this Final Judgment in 
a form first approved by the plaintiff, and 
without having obtained, annually, the 
prior written consent of each grower to 
such deduction. 


and inserting in lieu thereof the following: 


(A) Deducting, directly or indirectly, 
from any remittance made to any grower 
any portion of such remittance for ad- 
vertising purposes, without first having 
notified such grower of this provision of 
this Final Judgment in a form first approved 
by the plaintiff, and without having ob- 
tained the prior, written consent of each 
grower to such deduction, which consent 
may be withdrawn by such grower at any 
time. 


[67,805] United States v. McKesson & Robbins, Inc. 
In the United States District Court for the Southern District of New York. Civil 


Action No. 76-50. Dated July 1, 1954. 


Case No. 1130 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Federal Fair Trade (McGuire) Act 
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resale prices, concededly made by the defendant through its wholesale divisions with 
competing wholesalers, were between competitors, and since they were not privileged 
under either the Miller-Tydings or McGuire Acts, they were illegal per se as horizontal 
price fixing agreements under the Sherman Act. The true test of legality in the situation 
of producer-wholesaler of dual capacity is whether some additional restraint destructive 
of competition is occasioned. Since the plaintiff neither alleged nor made any factual 
showing of such additional restraint, it could not be held that its bare assertion amounted 
prima facie to a factual showing of illegality. Summary judgment could not be granted 


because there was a triable issue of material fact. 


See Fair Trade, Vol. 1, J 3015.80. 


For the plaintiff: Worth Rowley, Special Assistant to the Attorney General (Allen 


A. Dobey and William F. Rogers, of counsel). 


For the defendant: Hodges, Reavis, McGrath, Pantaleoni & Downey (John P. Mc- 
Grath, Denis B. Sullivan, Robert Thrun, and Laurence C. Ehrhardt, of counsel). 


Opinion 
[Defendant's Fair Trade Contracts Alleged 
To Be Sherman Act Violations} 


Tuomas F. Murpuy, District Judge [In 
full text]: On this motion for summary 
judgment by plaintiff under Rule 56, Fed. 
Rules Civ. Proced., 28 U.S. ‘C. A, in an 
action under Section 4 of the Sherman Act’ 
seeking adjudication of illegality and in- 
junction, a question of first impression in 
the courts is presented: Is a manufacturer, 
who is also a wholesaler and a limited 
retailer of his own products, as well as 
a wholesaler of products of other manufac- 
turers, privileged to fix resale prices on 
his own products with competing whole- 
salers under federal fair trade statutes? 
Both the Miller-Tydings”? and the Mc- 
Guire® acts make lawful “contracts or 
agreements prescribing minimum (* * *) 
prices for the resale of a commodity which 
bears, or the label or container of which 
bears, the trade-mark, brand, or name of 
the producer or distributor of such com- 
modity and which is in free and open 
competition with commodities of the same 
general class produced or distributed by 
others, * * *.” Both acts make this 
exception to the privilege in these terms: 


“TNothing quoted above shall] make 
lawful [any] contracts or agreements 
providing for the establishment or main- 
tenance of minimum * * * resale prices 
on any commodity * * * between manu- 
facturers, or between producers, or be- 
tween wholesalers, or between brokers, 


or between factors, or between retailers, 
or between persons, firms, or corpora- 
tions in competition with each other.” * 


On this motion it is plaintiff’s contention 
that the “contracts or agreements providing 
for the establishment or maintenance of 
minimum * * * resale prices on any com- 
modity”’, concededly made by defendant 
through its wholesale drug divisions with 
competing wholesalers, are ones “between 
wholesalers * * * or between persons, 
firms, or corporations in competition with 
each other.” Consequently, not privilegea 
under either fair trade act, they are illegal 
per se as price fixing agreements under the 
Sherman Act. 


[Defendant's Contentions] 


Defendant takes the position that the 
fair trade acts privilege vertical price fix- 
ing at different levels, between a manufac- 
turer as seller and wholesalers as buyers, 
or at least between a manufacturer-whole- 
saler as seller and other wholesalers as 
buyers. The explicit exception to this 
privilege continues the Sherman Act pro- 
hibitions against horizontal price fixing by 
competitors at the same functional level. 
If this construction of the fair trade acts 
is not a valid one, defendant alternatively 
contends that genuine issues of material 
facts remain for resolution before plaintiff 
may prevail. 


The facts, contested and conceded both 
in the pleadings and in the admissions of 


1Act of July 2, 1890, 26 Stat. 209, 15 
U.S.C. A. § 4. 

2 Act of August 17, 1937, 50 Stat. 693, 26) 
U. S.C. A. §1. See Schwegmann Bros. v. Cal- 
vert Distillers Corp., 1950-1951 TRADE CASES 
q 62,823, 341 U. S. 384. 
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U.S.C. A, § 45(@). 
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facts and answers to interrogatories by 
defendant, must be considered in order to 
determine whether or not the principal 
question posed may be summarily resolved 
without trial, and if so how. 

Defendant is a corporation organized 
and existing under the laws of the State 
of Maryland and has its general offices 
in this judicial district where it transacts 
business. Defendant is one of the largest 
wholesalers of drug store merchandise in 
the United States. It conducts a nation- 
wide wholesale drug business, operating 
74 wholesale drug divisions located in 35 
states. Most of its wholesaled drug store 
merchandise consists of products manufac- 
tured, or supplied to it, by other concerns. 
In addition, at its plant at Bridgeport, Con- 
necticut, the defendant itself manufactures a 
line of drugs, pharmaceuticals, cosmetics 
and toilet preparations, or “McKesson prod- 
ucts.” This case relates solely to restraints 
on the sale, resale, and distribution of the 
“McKesson” products manufactured by 
defendant. 


[Distribution Procedure of Defendant | 


In the conduct of its wholesale drug busi- 
ness the defendant sells drug store mer- 
chandise, including McKesson products, 
to drug stores and other retailers located 
throughout the United States, for resale 
to ultimate consumers, and in the con- 
duct of its wholesale drug business the 
defendant’s wholesale drug divisions com- 
pete with other wholesalers. The defend- 
ant also sells McKesson products through 
wholesalers other than its own wholesale 
divisions for resale to drug stores and 
other retailers. 

Neither the defendant’s manufacturing 
division located at Bridgeport, Connecticut, 
nor its 74 wholesale drug divisions located 
in 35 states, are separately incorporated. 


[Types of Sales] 


Based on admissions and answers of the 
defendant its sales of McKesson products 
to other wholesalers fall into four cate- 
gories: (1) sales of McKesson products 
by the manufacturing division of the de- 
fendant to wholesalers whose trading areas 
are substantially the same as those of 
wholesale drug divisions of the defendant of 
whose trading areas, if not the same as 
those of wholesale drug divisions of the 
defendant, materially overlap the trading 
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areas of the defendant’s wholesale divisions ; 
(2) sales of McKesson products by the manu- 
facturing division of the defendant to other 
wholesalers whose trading territories do not 
substantially overlap the trading territories of 
the wholesale drug divisions of the defendant 
but in whose trading territories the manufac- 
turing division of the defendant sells Mc- 
Kesson products direct to retailers; (3) sales 
of McKesson products by the wholesale drug 
divisions of the defendant to other wholesalers 
located in the same city or the same trading 
territory as a wholesale drug division of 
the defendant; (4) sales of McKesson 
products by the manufacturing division of 
the defendant and by the wholesale drug 
divisions of the defendant to a few whole- 
salers with respect to whom the present 
state of the record is inadequate to establish 
that the wholesaler competes with either 
the manufacturing division of the defendant 
or a wholesale drug division of the defendant. 


With respect to category #1, although 
defendant’s answer to the complaint denied 
“existence of substantial competition with 
other wholesalers with respect to McKesson 
products”, subsequent answers to inter- 
rogatories disclosed sales of such products 
during the fiscal year 1951-2 by defendant’s 
manufacturing division to such wholesalers 
amounting to $283,462. In an admission of 
facts, it is stated that “wholesale drug 
divisions of the defendant compete in the 
sale of McKesson products and other drug 
products with [such] wholesalers * * * 
in those places where the trading areas of 
such wholesalers overlap the trading areas 
of these wholesale drug divisions: New 
York, N.Y... Brooklyn Nee Yo, Cairors tile 
nois, Pittsburgh, Pa., Detroit, Mich., Hun- 
tington, W. Va., Akron, Ohio.” 


Under category #2, 1.e., sales by defend- 
ant’s manufacturing division to wholesalers 
in areas which do not overlap those traded 
in by defendant’s wholesale division but in 
which sales are made by defendant’s man- 
ufacturing division direct to retailers, defend- 
ant’s answers to interrogatories indicate 
some sales under such conditions direct to 
retailers who were parties to defendant’s 
manufacturer-wholesaler fair trade agreement. 


In category #3 covering sales of Mc- 
Kesson products by defendant’s wholesale 
division to wholesalers, defendant’s answers 
to interrogatories indicate that its wholesale 
drug divisions were requested by a vice- 
president of the defendant in charge of drug 
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merchandising, to forward to the manufac- 
turing division a list of the wholesalers to 
whom they sold McKesson products, and 
the wholesale drug divisions were instructed 
not to sell McKesson products to any other 
wholesaler until they had word from the 
defendant’s manufacturing division that such 
wholesaler had signed a fair trade contract 
on those products. The defendant’s whole- 
sale drug divisions complied with these 
instructions and forwarded to the manu- 
facturing division a list of wholesalers, 
upon receipt of which the manufacturing 
division requested each such wholesaler to 
execute a fair trade contract with the 
manufacturing division of the defendant. 


There were 73 such wholesalers located 
in the same city or near a city or town 
where defendant’s wholesale drug division 
traded. The annual aggregate of such sales 
is estimated by defendant to be about 
$200,000. 


Various forms of defendant’s manufac- 
turer-wholesaler and manufacturer-retailer 
fair trade agreements were used in con- 
nection with these sales. Defendant has 
admitted that in the conduct of its business 
as a drug manufacturer it sells and ships 
McKesson products in interstate trade and 
commerce to wholesalers and retailers of 
drug store merchandise. The defendant’s 
wholesale drug divisions, except the ones 
in New York and Brooklyn, sell and ship 
McKesson products across state lines to 
retailer customers located in states other 
than those from which sales and shipments 
are made. 


[Existence of Competition Contested] 


Defendant contests proof of the existence 
of competition in three of these four cate- 
gories. In category #1, defendant has 
admitted sales by its manufacturing division 
of $283,462 during the fiscal year 1951-52, 
to ten wholesalers who “compete in the 
sale of McKesson products and other drug 
products” with seven of defendant’s whole- 
sale divisions. This represents only 3 per 
cent of the total sales made to all whole- 
salers. Moreover, defendant insists that a 
“substantial portion of the sales” made 
by its seven wholesale divisions “was made 
in portions of their trading areas where no 
overlap existed.” Consequently, defendant 
urges that an issue of fact remains whether 
this competition with ten wholesalers is 
“substantial or de minimus.” 
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With respect to category #2, involving 
direct sales by defendant’s manufacturing 
division, amounting to about $60,000, to 
sixteen retailers located in trading areas 
of twelve wholesalers of defendant’s mer- 
chandise, defendant contends that such 
similarity of geography is insufficient to 
establish a prima facie case of competition. 


The third category, relating to sales by 
various of defendant’s wholesale divisions 
to other wholesalers in identical trading 
areas, are characterized by defendant as 
mere courtesy sales of small amounts of 
defendant’s brand merchandise. Here again 
defendant contends that the metes and 
bounds of trading area is not determinative 
of the existence of competition because of 
possible variations in types of merchandise 
and services offered by each, or in the kind 
of customers served by each. 


The major inquiry is to ascertain the 
intent of Congress in excluding from the 
privilege of fair trade, price fixing contracts 
or agreements “between wholesalers, * * * 
or between persons, firms, or corporations 
in competition with each other.” If de- 
fendant was merely a manufacturer, and 
nothing more, no question concerning its 
right to the privilege of fair trade would be 
presented. If defendant was a wholesaler, 
and nothing more, there would still be the 
nice question of construction whether such 
agreements are unprivileged “between whole- 
salers”, only if they are “in competition 
with each other’, or unprivileged between 
them regardless of competition. 


[Intent of Congress to Be Ascertained] 


The heart of the problem presented 
arises from defendant’s dual role as manu- 
facturer and wholesaler. The language of 
the statute could provide an unerring guide 
to its speedy solution only if one of de- 
fendant’s capacities is carefully considered 
and the other happily ignored. Defendant 
argues that fair trade agreements are made 
by its manufacturing division with other 
wholesalers; plaintiff, that defendant’s man- 
ufacturing and wholesale divisions are parts 
of a single corporate entity. Examining 
the legislative history of the Miller-Tydings 
and McGuire Acts only confirms the ob- 
servation of Mr. Justice Jackson with re- 
spect to the former statute: “I can think 
of no better example of legislative history 
that is unedifying and unilluminating than 
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that of the Act before us.”* During debate 
of the McGuire Act, one Senator expressed 
his view that 


“many producers of trade-marked items 
sell them to consumers, retailers, and 
wholesalers alike. 

“Under the bill, such firms, may make 
resale price-maintenance contracts with 
both wholesalers and retailers because 
such contracts are vertical, that is, be- 
tween sellers and buyers. While in one 
sense firms in this position function not 
only as producers but also as wholesalers 
and retailers, they may still lawfully make 
contracts with other wholesalers and 
retailers, when in making such contracts 
they act as producers of a trade-marked 
or branded commodity, rather than as 
wholesalers and retailers entering into 
forbidden horizontal resale price-mainte- 
nance contracts with other wholesalers 
or other retailers.” ° 


Similar opinions were voiced by Repre- 
sentatives with respect to both Acts.’ Yet 
our inquiry is not “what the legislator 
meant; we ask only what the statute means.” * 
The peril of resorting to individual con- 
structions of legislators is not merely that 
the mandate of the statute would cease to 
be embodied in its language and become 
unavailable as warning to the nation at 
large. It is also that such views may be 
no more than individual ones. As one 
Senator exclaimed with respect to the 
Miller-Tydings Act, 


“Regardless of the merits of this amend- 
ment, it is perfectly obvious that no 5 
percent of the membership of the Senate 
will know anything whatever about the 
amendment when the Senate votes upon 
it. It is perfectly obvious that the Senate 
has reached the point of exhaustion in 
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respect of the consideration of legisla- 
tion; and if the Senate has any prudent 
consideration whatever for the country, 
instead of trying to do some of these 
intricate things it will quit and go home.” ® 


The more carefully considered committee 
reports, unquestionably deserving weight in 
this dilemma, are replete with condemnation 
of “horizontal” and approbation of “vertical” 
fair trade arrangements.” None of these 
reports come to grips with the instant prob- 
lem, squarely and unequivocally. Although 
not controlling here in any event, conflicting 
judicial and administrative opinion has sug- 
gested varying solutions of the problem.” 


We reject the suggestion that either of 
alternate horns must be followed in the 
dilemma of fair trade agreements with inde- 
pendent wholesalers by a manufacturer who 
is also a wholesaler, just as much as we 
believe the labels “vertical” and “horizon- 
tal’ can offer small solace in a situation 
where such agreements are capable of oper- 
ative effect in both of these directions.” 
This court is unwilling, at this stage of case 
law development of legislatively sanctioned 
resale price fixing, to hold illegal per se 
fair trade agreements because the producer 
is also a wholesaler in the absence of show- 
ing some injury, inchoate or consummate, 
to competition. The legislature might well 
make such appraisal so as to push the line 
of liability back to the threshold of the 
bare agreement itself. In their halls the 
voices of many interests affected may be 
heard. A judicial forum, where but a few 
such interests may be weighed, must await 
the outcome of the patient process of case by 
case trial and error method of settling disputes 
one at a time. Early in the common law house- 


5 Concurring in Schwegmann Bros. v. Calvert 
Distillers Corp., 341 U. S. 384 at 397. 

6 98 Cong. Rec. 8870, 1952. 

7™Hearings before Committee on Interstate 
and Foreign Commerce on H. R. 5767, 82d Cong. 
2d Sess., p. 13, Feb. 4, 1952; 81 Cong. Rec. 8141. 

8 Holmes, Collected Legal Papers 207. 

981 Cong. Rec. 7492, July 23, 1937. 

10 Report No. 2053, Senate Committee on the 
Judiciary, May 12, 1936, p. 2; Report No, 257, 
Senate Committee on the Judiciary, March 29, 
1937, p. 2; Report No. 382, House Committee on 
the Judiciary, March 11, 1937, p. 2; Report 
No. 879, Senate Committee on the District of 
Columbia, July 6, 1937, p. 6; Report of Confer- 
ence Committee on H. R. 7472, 81 Cong. Rec. 
8137, 8138, 1987; H. R. Rep. No. 1437, Com- 
mittee on Interstate and Foreign Commerce, 
82d Cong. 2d Sess. 56, 1952; Sen. Rep. No. 1741, 
Committee on Interstate and Foreign Com- 
merce, 82d Cong. 2d Sess. June 12, 1952. 


| 67,805 


11 See General Electric Co. v. S. Klein on the 
Square, Inc., Sup. Ct., N. Y. Co., Feb. 20, 1953, 
129 N. Y. L. J. 583, CCH TRADE REGULA- 
TION REPORTS, 1953 TRADE CASES, { 67,443, 
at p. 68,239-2—68,250; Raxor Corp., et al. Vv. 
Goody) Sup. (Ct. N. Yn Con April. 105s 2eCeEr 
TRADE REGULATION REPORTS, 1953 TRADE 
CASES, { 67,462, at p. 68,330; Matter of Hast- 
man Kodak Co., Docket No. 6040, Oct. 9, 
1953, CCH TRADE REGULATION REPORTS, 
7 11,527; Matter of Doubleday and Company, 
Inc? “Docket TNoue5897, BE. Tees Sept 2253 
1953, CCH TRADE REGULATION REPORTS, 
7 11,515; Hastman Kodak ‘Co. v. Aljan Camera 
Co. ine U3 ING Yoo te da, ani COL on. Dems 
col. 1 (June 3, 1954) [CCH TRADE REGULA- 
TION REPORTS, 1954 TRADE CASES, { 67,770]. 

2 Cf. Matter of Doubleday and Company, Inc., 
Docket No. 5897, F. T. C., Sept. 25, 1953, CCH 
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breakers who entered with felonious intent 
were branded burglars, and the courts ex- 
tended this with less severe punishment to at- 
tempts. Yet it remained for the legislature 
to make the necessary appraisal to seal the 
doom of the man found in the street with 
pick-lock in his pocket. 

Despite occasional contrary intimations,” 
direct price-fixing has been condemned as 
unlawful and an unreasonable restraint of 
trade without regard to the reasonableness 
of the prices fixed and irrespective of 
whether prices were actually raised or 
lowered.* While this has been an early 
judicial development, direct price-fixing had 
been condemned as illegal per se at common 
law prior to the Sherman Act. 


But such threshold per se doctrine for 
direct price fixing hardly supports a similar 
one in fair trade situations absent a factual 
showing of illegality. The mischief of price 
fixing consists of the rigidity injected into 
the price structure which makes it unre- 
sponsive to normal pressures of supply and 
demand. Inflexibility inherent in fixation 
is an evil without regard to the reasonable- 
ness of the price. To permit private fixing 
would require constant judicial supervision 
of reasonableness and lead inevitably to the 
necessity of administrative price fixing by 
the government itself. To some extent 
similar mischief may attend direct price 
fixing by producers for wholesalers and re- 
tailers. Price competition on a single brand 
of merchandise is eliminated and not neces- 
sarily that occasioned by unrestrained price 
cutting and “loss leader” selling. Price 
reductions made possible by low cost store 
management, inventory control, or low-rent 
store location are not possible on such fair- 
traded items. A cushioned margin of profits 
may help inefficient distributors in the field 
and stifle the initiative of ones who would 
seck to increase their volume by price reduc- 
tions based on economies.” But the legis- 
lature has weighed these possible disadvan- 
tages against the balance of evils attending 
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price-juggling on branded merchandise— 
the loss to the manufacturer of his good 
will, destruction of the independent retailer’s 
competitive position and the consequent di- 
lution of standards of quality for the con- 
sumer. And in the light of such legislative 
appraisal and approbation, the per se judicial 
condemnation of direct price fixing is hardly 
applicable simply because the producer is 
also a wholesaler. 


[Test of Legality] 


Merely to establish a fair trade agreement 
with an independent wholesaler by a dual 
producer-wholesaler is insufficient to make 
out a prima facie case of restraint of trade 
under the Sherman Act. Are all such agree- 
ments privileged or only some of them? 
If the latter, what then is the line of de- 
marcation between valid and illegal ones? 
We think the test consists of a factual show- 
ing of illegality. And this is not met simply 
by pointing to some restraint of competi- 
tion. As Mr. Justice Brandeis observed: 
“Every agreement concerning trade, every 
regulation of trade, restrains. To bind, to 
restrain, is of their very essence. The true 
test of legality is whether the restraint im- 
posed is such as merely regulates and per- 
haps thereby promotes competition or whether 
it is such as may suppress or even destroy 
competition.” * - 


Since every fair trade agreement made by 
a producer who acts in no other capacity 
necessarily restrains competition, the “true 
test of legality” in the situation of the pro- 
ducer-wholesaler of dual capacity is whether 
some additional restraint destructive of com- 
petition is occasioned. A showing of actual 
or potential competition in such situation 
between the producer-controlled wholesaler 
and the independent one would be material 
but not determinative of such additional 
restraint destructive of competition. On the 
other hand, such agreements might violate 
the Sherman Act, without any showing of 
competition. If, for example, it could be 


13 See Chicago Board of Trade v. United 
States, 246 U. S. 231; National Association of 
Window Glass Mfgrs. v. United States, 263 
U. S. 403; Standard Oil Co. (Indiana) v. United 
States, 283 U. S. 163, 179; Appalachian Coals, 
Inc. v. United States, 288 U. S. 344, 377. 

4 United States v. Socony-Vacuum Oil Co. 
310 U. S. 150; United States v. Trenton Potteries 
Cot, 273: Us Sh139235 United States v. Trans-Mis- 
souri Freight Assn., 166 U. S. 290; United States 
». Joint Traffic Assn., 171 U. S. 505; Addyston 
Pipe and Steel Co. v. United States, 175 U. S. 
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U.S. 373, 408-409. 

35 Hearings before a Subcommittee of the 
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318) 323 (1952).. 

16 Chicago Board of Trade v. United States, 


246 U. S. 231, 238. 
| 67,805 


69,598 


established that a producer became a whole- 
saler, though not in competition with an 
independent wholesaler, and stipulated prices 
for his own and the independent wholesaler 
as a first step toward and with intent to 
gouge consumers, that might suffice prima 
facie as violation of the Sherman Act out- 
side the privilege of the fair trade statutes. 
The weight then to be given to an item of 
proof, such as competition between the con- 
trolled and independent wholesaler, will 
necessarily depend upon circumstances. In 
a continuum of probability, it may range 
from zero to evidence of preponderant pro- 
bative force, depending upon the business 
setting. No inflexible standard should be 
laid down to govern in advance. 


[No Showing of Additional Restraint] 


In the instant case, plaintiff has neither 
alleged nor made any factual showing of 
such additional restraint. Plaintiff suggests 
an evil similar to that condemned in United 
States v. Masonite Corp. et al.” That case 
did not involve fair trade agreements, but 
rather a familiar attempt by a patentee, 
through agency and licensing arrangements, 
to extend a patent monopoly beyond limits 
of the patent and anti-trust statutes. Even 
considered as fair trade agreements a suffi- 
cient factual showing of illegality existed 
because several competing manufacturers, 
unrelated as buyers and sellers, agreed upon 
prices at which the product of one such 
manufacturer should be sold in competition 
with that of the others. Plaintiff claims 
that “the very existence of the price-fix on 
McKesson products may induce a compet- 
ing wholesaler to buy McKesson products 
from the defendant rather than purchase 
other products that compete with McKesson 
products from some other manufacturer 


7316 U. S. 265 [1940-19483 TRADE CASES 
1 56,209.] 

1% Cf. Masters Inc. v. Sunbeam Corporation, 
eval;, D. C..S; DLN. Y.,, 11258. Supp 26salecu 
TRADE REGULATION REPORTS, 1952 TRADE 
CASES, { 67,399, at p. 68,043] with Sunbeam 


1 67,805 


Court Decisions 
U.S. v. McKesson & Robbins, Inc. 


Number 297—140 
7-16-54 


with whom the wholesaler is not in competi- 
tion.” Absent some factual showing that 
such is the case, we are unable to accept 
the proposition upon the force of its cir- 
cumstantial probability, or at least to hold 
that its bare assertion amounts prima facie 
to a factual showing of illegality. 


[Summary Judgment Denied} 


Upon the present state of the record then, 
plaintiff's motion for summary judgment 
must be denied without prejudice, of course, 
to its renewal upon a showing of additional 
uncontested facts in accordance with this 
opinion, or, if such facts are disputed, a 
showing of such additional facts on trial. 

On two additional grounds, independent 
of those discussed above relating to defend- 
ant’s dual capacity as manufacturer and 
wholesaler, plaintiff seeks summary judg- 
ment. One is that defendant’s fair trade 
contracts contain an illegal boycott provi- 
sion by requiring the reselling buyer to 
agree that not only the purchaser but also 
“any subsequent purchaser will not, in turn, 
resell them at less than the prescribed net re- 
tail minimum prices published by SELLER.” * 
Defendant denies present use of this clause, 
and an issue of fact is presented. The second 
ground concerns illegality of defendant’s 
contracts with certain wholesalers located 
in Michigan, Georgia and Florida because 
allegedly in violation of the laws of those 
states. Defendant denies fair trade in these 
areas in violation of the State statute and 
accordingly a second issue of fact is pre- 
sented. On these grounds then, plaintiff's 
motion for summary judgment is denied 
because of the existence of a triable issue 
of material fact. 


Plaintiff's motion for summary judgment 
is accordingly denied. 


Corporation v. Payless Drug Stores, et al., N. D. 
Cal., 113 F. Supp. 31 [CCH TRADE REGULA- 
TION REPORTS, 1953 TRADE CASES { 67,492, 
at p. 68,417] and Act of July 14, 1952, 66 Stat. 
631-2, 15 U.S. C. A. § 45(2). 
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Revere Copper and Brass Inc. v. Grayson-Robinson Stores, Inc. 
[| 67,806] Revere Copper and Brass Incorporated v. Grayson-Robinson Stores, Inc. 


In the United States District Court for the Southern District of New York. Civil 
No. 91-121. Dated July 2, 1954. 


New Jersey Fair Trade Act and McGuire Act 


Resale Price Maintenance—Validity of Contract.—A fair trade contract was not void 
for lack of consideration or mutuality, since the establishment of minimum prices by the 
manufacturer was sufficient consideration for the retailer’s undertaking to observe such 


prices. 


See Fair Trade, Vol. 1, ¥ 3130.32. 


Resale Price Maintenance—Price Established—Minimum or Stipulated.—A fair trade 
contract stipulating minimum resale prices which were contained in a separate price list, 
subject to change, was in compliance with the New Jersey Fair Trade Act. 


See Hair Trade, Volo, .{ 3130.32. 


For the plaintiff: 
Quinlan, of counsel). 


For the defendant: 


Cahill, Gordon, Reindel & Ohl, by Sheldon Oliensis (William J. 


Roosevelt, Freidin & Littauer, by Sidney A. Diamond, of counsel. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 


1954 Tade Cases { 67,729. 


Gopparp, District Judge [Jn full text]: 
This is a motion, pursuant to Rule 12(b) 
of the Federal Rules of Civil Procedure, to 
dismiss the complaint for failure to state 
a claim upon which relief can be granted. 


The complaint alleges that plaintiff manu- 
factures and sells “Revereware’ kitchen 
appliances in open competition throughout 
the United States; that, pursuant to the 
New Jersey Fair Trade Act, plaintiff en- 
tered into agreements with distributors and 
retail dealers in New Jersey establishing 
minimum resale prices; that defendant has 
knowingly sold these appliances at less 
than plaintiff's stipulated prices; and plain- 
tiff seeks an injunction plus damages. On 
April 19, 1954, Judge Irving R. Kaufman 
granted plaintiff a temporary injunction. 


Defendant seeks to dismiss on the grounds 
that plaintiff's fair trade contract [Ex. A 
in the complaint] fails to comply with the 


McGuire Act [Title 15 U. S. C. A. § 45(a) ] 


1 Sec, 56:4-5 ‘‘(1) No contract relating to the 
sale of resale of a commodity which bears, 
* * * the trademark, brand, or the name of 
the producer or owner of such commodity and 
which is in fair and open competition with 
commodities of the same general class produced 
by others shall be deemed in violation of any 
law of this State by reason of any of the 
following provisions which may be contained 
in such contract: 

(a) That the buyer will not resell such 
commodity except at the price stipulated by 
the vendor; 
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and the New Jersey Fair Trade Act 
[N. J. R. S. §§ 56:4-3 et seq.] in that (1) the 
contract is void for lack of consideration 
and mutuality, (2) the contract does not 
establish a “stipulated” price, (3) the prices 
are not stipulated in the contract, and (4) 
the contract is not between a “buyer” and 
“Vendor”. 


[Contract Not Invalid for Lack of 
Consideration], 


Title 15 U. S. C. A. §45(a), known as 
the McGuire Act, provides that “fair trade” 
contracts and their enforcement against 
non-signers, in interstate commerce, shall 
not violate the Anti-Trust Acts where they 
are validated by the state law as to intra- 
state sales. The pertinent provisions of the 
New Jersey Fair Trade Act are in the 
margin.” 


Since this is a diversity of citizenship 
case, New Jersey law controls. However, 


(b) That the producer or vendee of a com- 
modity require upon the sale of such com- 
modity to another, that such purchaser agree 
that he will not, in turn, resell except at the 
price stipulated by such producer or vendee.”’ 

* * % 

Sec. 56:4-6 ‘‘Willfully and knowingly adver- 
tising, offering for sale or selling any com- 
modity at less than the price stipulated in any 
contract entered into pursuant to the provisions 
of section 56:4-5 of this Title, whether the 
person so advertising, offering for sale or selling 
is or is not a party to such contract, is unfair 
competition and is actionable * * *.” 
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69,600 


the New Jersey Fair Trade Act is virtually 
identical with the provisions of the New 
York Fair Trade Law, McKinneys Con- 
solidated Laws of New York, General 
Business Law, Sections 369(a) et seq. The 
New Jersey court has stated that its statute 
is the counterpart of the New York Act. 
Johnson & Johnson v. Weissbard, 121 N. J. 
Eg. 585, 191 A. 873. Thus New York deci- 
sions, while not controlling, may be persua- 
sive. In General Electric Co. v. S. Klein-on- 
the-Square, 121 N. Y. S. 2nd 37 [1953 TRaApE 
Cases § 67,443], defendant’s present counsel 
raised similar objections in a fair trade suit 
under the New York statute against one of 
this defendant’s subsidiaries. The New 
York court rejected the contention that the 
contracts were invalid for lack of considera- 
tion, relying upon Houbigant Sales Corpo- 
ration v. Woods Cut Rate Store, 123 N. J. 
Eq. 40, 196 A. 683. The New Jersey court 
in the Houbigant case declared that any- 
thing which can fairly be deemed a con- 
tract under the widest and most general 
view is all that the New Jersey Fair Trade 
Act requires. It stated at 686: 


“Tt is not necessary that there be any 
counterpromise by the owner or producer 
to the retailer; nor that there be any loss 
or detriment to the owner or producer. 
It is sufficient if there be a benefit to the 
retailer-promisor.” 

The court in the Houbigant case held that 
the establishment of minimum retail prices 
by the manufacturer was sufficient con- 
sideration for the retailer’s undertaking to 
observe such prices. In Schenley Products 
Co. v. Franklin Stores Co., 124 N. J. Eq. 100, 
199 A. 402, although the exact form of the 
contract in that case does not appear, the 
court, speaking generally, declared that 
such contracts are not invalid for lack of 
consideration or mutuality but are author- 
ized by the statute. 


[Minimum and Stipulated Prices] 


Defendant urges that a fair trade con- 
tract stipulating minimum resale prices does 
not comply with the Fair Trade Act. This 
argument was considered and rejected by 
the New York court in the General Electric 
case supra, In Johnson & Johnson v. Charm- 
ley Drug Co., 11 N. J. 526, 95 A. 2nd 391 
[1953 TrapE Cases { 67,448], the court 
stated at 395 that “the New Jersey Fair 
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Trade Act sanctions vertical minimum price 
maintenance.” cf. also California Oil v. 
Reingold, 5 N. J. Super. 525, 68 A. 2nd 572, 
574 [1948-1949 TrapE Cases { 62,475]. The 
New Jersey courts have had numerous fair 
trade contracts which established minimum 
prices before them, and the courts have 
enforced them. Where enforcement was 
denied, it was on other grounds. cf. Batha- 
sweet Corporation v. Weissbard, 128 N. J. Eq. 
135, 15 A. 2nd 337; Pazen v. Silver Rod Stores, 
130 N. J. Eq. 407, 22 A. 2nd 237 [1940-1943 
Trave Cases J 56,160]; Burroughs Wellcome 
& Co. v. Weissbard, 129 N. J. Eq. 563, 20 
A. 2nd 445, affirmed 130 N. J. Eq. 605, 23 A. 
2nd 396; Frank Fischer Merchandising Cor- 
poration v. Ritz Drug Company, 129 N. J. 
Eq. 105, 19 A. 2nd 454; Bristol-Myers Com- 
pany v. L. Bamberger & Co., 122 N. J. Eq. 
559, 195 A. 625, affirmed 124 N. J. Eq. 235, 
1 A. 2nd 332; Burstein v. Charline’s Cut Rate, 
126 N. J. Eq. 560, 10 A. 2nd 646; Calvert 
Distilling Company v. Gold’s Drug Stores, 
123 N. J. Eq. 458, 198 A. 536. 


[Separate Price List Subject to Change] 


Defendant next argues that the prices 
are not “stipulated in the contract” because 
they are contained in a separate price list 
which is subject to change. The Fair Trade 
Price Schedule “A” of the plaintiff is in- 
corporated by reference in the contract and, 
according to well-established contract princi- 
ples, is to be interpreted as part of the 
contract. 3 Williston on Contracts, Section 
628. Furthermore, this argument was care- 
fully considered and rejected by the court 
in the General Electric case, supra, where 
the court held that prices are “stipulated in 
the contract” though contained in price 
lists issued subsequent to the contract, so 
long as they are issued pursuant to the 
provisions of the contract. 


[Buyer and Vendor] 


Defendant also argues that this contract 
is not between a “buyer” and a “vendor” 
as prescribed by the statute. This argu- 
ment is equally lacking in merit. The 
complaint states that plaintiff is engaged in 
the manufacture and sale of its products 
and it is clearly a “vendor”. The contract 
recites that the retailer is engaged in the 
sale of plaintiff’s products, and thus would 
clearly be a “buyer” of such products. 


Copyright 1954, Commerce Clearing House, Inc. 


Number 13—65 


1-13-55 Cited 1954 Trade Cases 


Truck Drivers, Chauffeurs, Warehousemen and Helpers, 
Local No. 941 v. Whitfield Transportation, Inc. 


69,601 


Although, if the retailer were not so en- 
gaged, the contract might be a fraud upon 
the statute, cf. Revlon Natl Enamel Corpo- 
ration v. Charmley Drug Shop, 123 N. J. Eq. 
301, 197 A. 661, that fact determination 
is not before me on this motion to dismiss. 
Despite defendant’s assertions to the con- 
trary, Judge Irving R. Kaufman declared, 
in granting the preliminary injunction in 
this case, that plaintiff does sell directly to 
retailers. 


[Constitutionality | 


The contention of unconstitutionality, sug- 
gested but not pressed, was disposed of 
adversely to defendant by the Supreme 
Court of New Jersey in the case of Lionel 
Corporation v. Grayson-Robinson Stores, Inc., 
decided April 5, 1954, 1954 Commerce Clearing 
House TRADE REGULATION Reporter, Par. 
67,717 [1954 TrapE CASES { 67,717]. 

The motion is denied. 


Settle order on notice. 


[{ 67,807] Truck Drivers, Chauffeurs, Warehousemen and Helpers, Local No. 941 
v. Whitfield Transportation, Inc. 


In the Supreme Court of Texas. No. A-4247. Opinion delivered December 15, 1954. 
On motion for rehearing, the opinion of June 30, 1954 was withdrawn. 


From El Paso County, Eighth District. 


Texas Trusts and Conspiracies Against Trade Law 


Combinations and Conspiracies Under State Antitrust Laws—Labor Unions—Juris- 
diction of State Court—Secondary Boycott Pressure Directed at Employers.—In an inter- 
state motor carrier’s state court action to enjoin a union and’ certain connecting trucking 
companies from causing those companies to cease doing business with the motor carrier, 
which was being picketed in another state by an affiliated union, a lower court ruling that 
the union and the connecting trucking companies engaged in a secondary boycott in 
violation of the Texas antitrust laws was reversed. The reviewing court, after deciding 
that the court had jurisdiction over the stit because the National Labor Relations Board 
would decline to act on the basis that it lacks jurisdiction in a case in which a union 
is found to have induced secondary employers (and not their employees) to cease doing 
business with a primary employer, held that the mere fact that the union informed the 
connecting trucking companies (secondary employers) that the motor carrier (primary 
employer) was being picketed by an affliated union in another state did not establish that 
the union illegally coerced the connecting trucking companies to cease doing business with 
the motor carrier. 


See Combinations and Conspiracies, Vol. 1, § 2303.46, 2401.46, 2441.46, 2445.46. 

For the petitioner: Mullinax & Wells, Dallas, Texas. 

For the respondent: Burges, Scott, Rasberry & Hulse, El Paso, Texas, for Whitfield 
Transportation, Inc. 

Andress, Lipscomb & Peticolas, El Paso, Texas, for Alabama Freight Lines, Inc., et al. 


Reversing a decision of the Texas Court of Civil Appeals, Eighth District, 1953 
Trade Cases { 67,525. 


[Prior Opinion Withdrawn] 


W. St. Joun Garwoopn, Associate Justice 
[In full text]: On motion for rehearing the 
first opinion handed down in this cause: is 
withdrawn and the present opinion substi- 
tuted therefor. 


[Alleged Secondary Boycott] 


The respondent-plaintiff Whitfield Trans- 
portation, Inc., a motor carrier, doing no 
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intrastate business in Texas but carrying 
freight between El Paso and points west of 
this state, sued certain other interstate 
carriers, with El Paso offices, which had 
theretofore been delivering to and receiving 
from respondent-plaintiff interstate freight 
at El Paso for further transportation, as 
interstate commerce, west or east, as the 
case might be. The object of the suit was 
in substance to enjoin these defendant car- 
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riers “and all other persons acting by or in 
concert with them” from suspending their 
above-mentioned practice, which, at least 
to some degree, they appear to have sus- 
pended following the picketing of the facili- 
ties of the respondent-plaintiff, Whitfield, 
in New Mexico by a union of Teamsters 
affliated with the petitioner Union. ‘The 
difficulty between the respondent-plaintiff 
and the New Mexico union is only remotely 
involved, since no picketing at El Paso by 
anyone is alleged, and the suit is not 
directed at enjoining the New Mexico pick- 
eting. Neither the petitioner nor any other 
union or representative or member thereof 
was made a defendant, despite allegations 
that the defendants were “participating .. . 
in a secondary boycott against plaintiff” 
with the A. F. of L. Teamsters’ Union 
“and/or other labor unions unknown to 
plaintiff.” However, the essence of the 
alleged cause of action against the defend- 
ant carriers, as evidenced by the combined 
pleadings, proof, fact findings of the trial 
judge and the judgment, was the alleged 
conduct of our petitioner, its officers, agents 
and members, in threatening and coercing 
the defendants to discontinue their erst- 
while connections at El Paso with the 
respondent-plaintiff, Whitfield. The effect 
of such alleged coercive conduct would be 
what is termed in law a secondary boycott 
against the respondent-plaintiff. 


The six defendant carriers were some- 
what less than half of the carriers with 
whom respondent-plaintiff Whitfield did 
similar business at El Paso. The petitioner 
Union had collective bargaining contracts 
with all the defendant carriers and with 
about half of the others. Five individuals, 
who were executives or agents of one or 
more defendant carriers, were also made 
defendants. 


The sworn answers of the defendants, all 
represented by the same firm of attorneys, 
denied the allegations of the respondent- 
plaintiff, especially as to any conspiracy 
or concerted action or boycott against the 
latter, and in substance alleged that their 
suspension of business with the respondent- 
plaintiff was due to the refusal of their 
employees to handle the corresponding 
freight. 

[Union Intervened] 


The petitioner Union intervened with 
permission of the court and assumed the 
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position of a defendant. It pleaded to the 
jurisdiction of the court in that the legality 
of the conduct of the defendant carriers 
was a matter for determination of the Inter- 
state Commerce Commission or the Rail- 
road Commission of Texas and later raised 
the point of exclusive jurisdiction of the 
federal tribunals under the Labor Manage- 
ment Relations Act of 1947 (29 U.S. C. A,, 
Sec. 150 et seq.). It further pleaded an ade- 
quate remedy at law on the part of the 
respondent-plaintiff, denied the existence of 
any conspiracy or combination between the 
defendants or between the petitioner Union 
and the defendants with the object of boy- 
cotting the respondent-plaintiff and denied 
that the petitioner Union had threatened 
any of the defendants. It affirmatively 
alleged that any suspension of business on 
the part of the defendant carriers with the 
respondent-plaintiff was in the exercise of 
their own good business judgment and that 
the petitioner Union 


“has advised several of Defendants of 
the fact that Plaintiff (respondent Whit- 
field) has refused to deal with other 
affiliates of the Teamsters’ Union in the 
State of New Mexico and elsewhere and 
that it is advised that said other Team- 
sters’ Local Unions, engaged in a labor 
dispute with Plaintiff, are engaged in law- 
ful picketing of Plaintiff at Albuquerque, 
New Mexico, and Intervenor (petitioner 
union) would show that it has a right to 
advise Defendants of such fact.” 


[Lower Court's Action] 


Following a temporary restraining order, 
the case was tried to the court. Testimony 
was introduced by the respondent-plaintiff 
and the petitioner Union but not by the 
defendants, whose counsel also forebore to 
cross-examine the witnesses testifying. The 
trial court rendered judgment for the re- 
spondent-plaintiff, making in its decree sun- 
dry express findings of fact including the 
following: 


“Members, agents, employees and rep- 
resentatives of the union combined to 
formulate and put into effect a plan to 
cause a secondary boycott to be instituted 
and carried on by defendants against 
plaintiff at El Paso, Texas, with respects 
to interline freight; that union by threats, 
express or implied, coerced the defend- 
ants into establishing and carrying on the 
said secondary boycott, defendant’s ac- 
tion in this respect being put into effect 
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pursuant to signal given by the Inter- 
venor and kept in effect from that time 
until the issuance of the temporary re- 
straining order issued in this cause; and 
that Intervenor, its agents, employees, 
representatives and members, and defend- 
ants, did combine and engage in said 
secondary boycott, and pursuant thereto 
did divert from plaintiff interline freight 
at El Paso, Texas, which otherwise 
would have been delivered by defendants 
to Plaintiff; .. . and that in connection 
with all of said acts of defendants and 
intervenor, their agents, representatives, 
members, and employees, there was a 
concert of action among them, and all 
of them.” 


The court concluded that the foregoing, 
and the consequent interference with com- 
merce and injury to the respondent-plaintiff 
which were likewise found to exist, consti- 
tuted 


“4 violation of the anti-trust laws of the 
State of Texas, and of the provisions of 
Article 5154f of the Vernon’s Revised 
Civil Statutes of Texas, 1925, as amended 
and said acts on the part of the defend- 
ants and intervenor are illegal, and 
should be enjoined, a 
The injunction restrained the defendants, 
“their officers, agents, employees and ser- 
vants, and Intervenor, its officers, 
agents and members and all persons in 
active concert or participation with all 
parties herein restrained 2) from “(in 
effect) continuing to suspend any normal 
business with the respondent-plaintiff, ex- 
cept “if, after tendering it to plaintiff under 
preceding provisions of this injunction, 
plaintiff is unable to transport it, or deliver 
it in the ordinary course of business.” 
None of the defendants appealed, but the 
petitioner Union did, the judgment of the 
trial court being affirmed by the El Paso 
Court of Civil Appeals. [1953 TRapE CASES 
{ 67,525] 259 S. W. 2d 947. 


[Prior Decision] 


We granted writ of error upon the point 
that the Labor Management Relations Act, 
supra, as applied in Garner v. Teamsters, 
etc. Union, 346 U. S. 485; Building Trades 
Council v. Kinard Construction Co., 346 U. S. 
933; and Capital Service, Inc. v. N.L.RB., 347 
U. S. 501, had preempted for the appro- 
priate federal tribunals controversies of the 
type here involved and so held in our origi- 
nal opinion, but, on reconsideration of the 
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matter upon the motion for rehearing and 
amicus curiae briefs of the Attorney General 
of Texas and numerous others, have con- 
cluded that we were in error. 


[Jurisdiction of State Court], 


Whether we were correct or not in the 
view that the nature of this particular con- 
troversy (as gathered from the pleadings, 
evidence and findings) fell so clearly within 
the terms of the relevant portion of the 
Labor Management Relations Act of 1947 
(U. S. C. A., Sec. 158(b)(4)) as to render 
inapplicable the “express power’ limitation 
of the Garner line of cases, this limitation 
is not the only one to be considered. The 
Garner opinion observes with evidently 
studied purpose that in that case it did not 
appear “that the federal Board (N.L.R.B.) 
would decline to exercise its powers once 
its jurisdiction was invoked.” This limita- 
tion, repeated in the per curiam opinion in 
the Kinard Construction Co. case (346 U. S. 
933) was clearly recognized also in the 
recent decision of the Supreme Court of 
New Jersey in Busch & Sons, Inc. v. Retatl 
Union of New Jersey, 15 N. J. 226, 104 A. 
2nd 448. True, the court in the latter case 
applied the rule of the Garner case to the 
controversy before it (which, incidentally, 
was one of picketing and much closer to 
the Garner case on the facts than the 
instant case) and actually overruled the 
argument for retention of state jurisdiction 
based on the alleged doubt as to whether 
the N.L.R.B. would take jurisdiction. How- 
ever, the decision refused to apply the 
limitation in question only because no posi- 
tive reason appeared in the particular case 
why the Board might not take jurisdiction: 
104 A. 2nd 448, 452, Syl. par. 5. 


In the instant case the positive reason 
exists and appears in the formally declared 
view of the Board that it has no jurisdic- 
tion. Matter of Local Union No. 878, etc., 
and Arkansas Express, Inc., 92 N.L.R.B. 255. 
That decision involved facts strikingly sim- 
ilar to the facts of the instant case, includ- 
ing particularly the matter of participation 
in the events said to constitute the boy- 
cott by the union member employees of 
the allegedly boycotting employers. True, 
the Busch case, supra, speaks in terms of a 
discretionary refusal of the Board to exer- 
cise actual (“express”) powers (Art. 160 
(b)), but we perceive no practical difference 
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between such a refusal and one based, as in 
the Arkansas Express, Inc., case, supra, upon 
the Board’s view that it was not authorized 
to act. The resultant difficulty for a com- 
plainant urgently seeking a remedy is the 
same in both instances and would seem to 
make it as “futile” to apply to the Board 
in the one case as in the other. See the 
Kinard Construction Co. decision, supra. 


[Secondary Boycott] 


We thus proceed to the merits of the 
case. The petitioner Union contends that 
there is no support in the evidence for the 
findings and judgment of the courts below, 
and we conclude this position to be well 
taken. 


Obviously there was no conspiracy as 
between the defendants themselves, and we 
do not understand the respondent-plaintiff 
to assert that there was. The case for 
the respondent-plaintiff, as stated both in 
the findings of fact and the briefs of the 
respondent-plaintiff and amici curiae is one 
of a boycott by the defendants under coer- 
cion exercised by the petitioner Union upon 
the defendant carriers through the execu- 
tives of the latter. As stated in the motion 
for rehearing (in connection with the juris- 
dictional question first above mentioned) 


“We say, for the reasons set. out above, 
that this Honorable Court erred in con- 
cluding by its own argument rather than 
by a reference to the record, that this 
secondary boycott was one where the 
Union induced or encouraged employees 
of defendant carriers to act, instead of 
being one where the coercion was applied 
to the employer itself m2 


Among the “reasons set out above” is the 
statement that 


“Petitioner (the petitioner Union) no- 
tified supervisory employees of the defend- 
ant(s). The Trial Court found and re- 
cited in its judgment ‘that Union by 
threats, express or implied, coerced the 
defendants, into establishing and carrying 
on the said’ secondary boycott....’ This 
finding is sustained by the uncontradicted 
evidence, and is conclusive of the fact 
that this secondary boycott was operated 
by coercion applied to employers, namely, 
defendant trucking companies, their off- 
cers and managing agents.” 


The record, including the statement of 
facts which has been carefully read and re- 
read, convinces us that not only is a finding 
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of coercion of the management of the de- 
fendants by the union not sustained by the 
uncontradicted evidence, but that, on the 
contrary, it is without support in the evi- 
dence. 

The much emphasized fact that an execu- 
tive of the petitioner Union notified the 
defendant carriers that the respondent- 
plaintiff was picketed at points in New 
Mexico by an affiliated union is no evidence 
of coercion. That the picketing existed at 
the time is, indeed, sustained by the un- 
contradicted evidence, so that the statement 
was merely one of a fact, which obviously 
might, and in all probability would, have 
been learned about by the defendants 
within a brief time through their own 
union-member employees, if not otherwise. 

We said, and properly so, in North East 
Texas Motor Lines, Inc. v. Dickson, 148 Tex. 
35, 219 S. W. 2d 795, 798, that “while peace- 
ful picketing is free speech, it is more than 
free speech; it is economic coercion as 
well.” But this is quite different from 
saying that for a union officer merely to 
telephone an officer of corporation A, with 
which the union has a bargaining contract, 
and tell him the fact that corporation B is 
being picketed, is coercion, economic or 
otherwise, still less illegal coercion. And 
even coercion by picketing may be a pro- 
tected exercise of the right of free speech 
under the decisions of the Supreme Court 
of the United States, as we recognized to 
the point of voiding an injunction in Ex 
Parte Henry, 147 Tex. 315, 215 S. W. 2d 588, 
and this, although the picketing had the 
additional effect of causing the employees 
of a railroad serving the picketed premises 
to refuse to operate trains thereto. 


[Insufficient Evidence of Coercion] 


Considerable stress is also laid on the 
testimony of the officer of petitioner Union 
(Bone) who directed that the defendant 
carriers be advised of the New Mexico picket- 
ing, to the effect that, while the object of the 
communication was to keep these companies 
advised of developments affecting transporta- 
tion conditions, he at the same time hoped and 
expected that freight be diverted by those 
defendants as a result of the information 
thus imparted. In response to further 
questions he explained that he thought that 
when the union employees of the defendant 
carriers knew about the picketing, they 
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would, as union men, refuse to handle 
freight in which the respondent-plaintiff 
was interested. This was obviously no 
violent assumption on his part. He could 
well have had the same hopes and expecta- 
tions without any information being given 
to the carriers, because surely their union 
employees would promptly hear about the 
picketing one way or another. The posi- 
tion of the respondent-plaintiff, as hereto- 
fore demonstrated by the words of its own 
counsel (when arguing the jurisdictional 
question) is that this is not a case of boy- 
cott pressure by the petitioner union 
through the employees of the defendant 
carriers. Otherwise Sec. 158(b)(4) of the 
Labor Management Relations Act and the 
“philosophy” of the Garner line of cases 
would more likely be applicable. What 
Mr. Bone hoped or expected the union 
employees of the defendant carrier might 
do is thus beside the point. These thoughts 
of Mr. Bone were not evidence of any 
coercion exercised upon the executives, 
whatever may have been their probative 
value as to the matter of influencing the 
employees. 


The fact that, about a week prior to the 
New Mexico picketing, the petitioner union 
participated, through officers or a com- 
mittee, in a meeting of the Teamsters’ 
Union “Joint Council No. 71,” in which 
there also participated representatives of 
the local New Mexico union later conduct- 
ing the picketing, and the further fact that 
the controversy between the latter union 
and the respondent-plaintiff was discussed 
in the meeting, are no evidence that the 
petitioner union or anyone else later coerced 
the management of the defendant carriers 
into boycotting the respondent-plaintiff. At 
most this merely confirms the already ad- 
mitted fact that the petitioner Union knew 
about the New Mexico picketing by its 
affiliate when it occurred. 


The additionally emphasized testimony 
for the respondent-plaintiff of its witness, 
defendant Ike Young, who was or had been 
an agent of one or two of the defendant 
carriers, to the effect that he “understood” 
he was being subjected to “an implied 
threat” of some sort from the Union is no 
evidence of coercion by the latter and, in- 
deed, was admitted only “as against the 
defendants of whom he is agent” (he was 
agent for only one when he testified). Ac- 
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cording to his testimony he was not even 
called by the Union, but “I was advised 
indirectly that, through one of my em- 
ployees, rather, that there was a picket line 
at Whitfield’s place of business at Albu- 
querque. I called the Teamsters’ Union 
here at El Paso, and I think I talked to 
Mr. Thomas, and confirmed that fact.” 
Evidently his original informant was one 
Cavender, “my dock foreman,” whose con- 
nection, if any, with the petitioner Union 
does not appear from his own or Mr. 
Young’s testimony, and according to Mr. 
Young, the Cavender information was 
merely “confirmed” by the union upon 
Young’s own inquiry. The only fair inter- 
pretation of Mr. Young’s testimony is that 
in no instance was he told anything except 
“that there was a picket line at Whitfield’s 
place of business at Albuquerque.” His 
own private inference that he was being 
somehow threatened by the Union is not 
evidence of coercion by the petitioner 
Union, even as against the one defendant 
carrier he represented at the time he testi- 
fied. His testimony, incidentally, disclosed 
that his “understanding” or desire to play 
“sood politics” with the Union was only 
one motive for diverting freight from the 
respondent-plaintiff, the other being that 
he “wanted that freight to get delivered— 
and didn’t want it to get stuck behind the 
picket line up in Albuquerque some place.” 

The one item of testimony that has rea- 
sonably close logical relationship to the 
matter of coercion by the petitioner Union 
is the statement of Richard Harris, dock 
foreman of respondent-plaintiff and, of 
course, its witness. He testified that Mr. 
Ike Young above-mentioned and a Mr. 
James Young, who was a rate clerk of the 
defendant Southern Express, told him over 
the telephone “that the union had called 
him and told him that he ought to divert 
freight from Whitfield because they were 
tied up ....” Doubtless such a statement 
would be something in the way of persua- 
sion as distinguished from a statement of 
fact, although it was apparently not the 
“uncontradicted evidence” which the re- 
spondent-plaintiff says supports the trial 
court’s findings, since it was flatly contra- 
dicted by Ike and James W. Young re- 
spectively, the former being a witness” 
called by the respondent-plaintiff. As re- 
gards the petitioner Union, the testimony 
was obviously hearsay and whether objected 
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to or not when tendered, was without pro- 
bative force. Texas Co. v. Lee, 138 Tex. 
167, 157 S. W. 2d 628; Winn v. Federal 
Land Bank of Houston, Tex. Civ. App., wr. 
of error refused, 164 S. W. 2d 864. 


And to say that the declarations are 
incompetent as against the petitioner Union 
is, under the facts of this case, to say that 
they are not competent to sustain the find- 
ings upon which the injunction is based. 
Those findings were findings that the peti- 
tioner Union coerced the defendants. How 
can it be said that the evidence is in- 
competent as against the party allegedly 
doing the coercing and yet is competent to 
show that the same party did coerce? 
We think it cannot. Moreover, the posi- 
tion of the defendants is relatively so little 
adverse to the position of the respondent- 
plaintiff that we cannot properly call the 
testimony in question competent as proof 
of an admission against interest of an ad- 
verse party as against that party. The 
position of the defendants is in effect that 
while their business with the respondent- 
plaintiff was in fact curtailed, their em- 
ployees rather than the management did 
the curtailing or, in other words, that the 
operations of the defendants were to this 
extent controlled by certain of their em- 
ployees below management status. Assum- 
ing this to be true, the employee action 
was obviously something that could only 
be hostile, rather than congenial, to the 
management, so that the plea of the defend- 
ants is thus essentially an affirmative claim 
of being coerced by their own employees. 
It would thus be of no great significance 
to the defendants that the coercion which 
they assert should be found by the court 
to come direct from union headquarters, 
and thus the statements allegedly made by 
the Youngs to the witness Harris were not 
admissions against interest in the true 
sense, That this is so is confirmed by the 
conduct of the litigation by the defendants, 
who, as stated, introduced no evidence, 
cross-examined no witnesses and did not 
appeal from the injunction. Plainly the 
real issue in the case lay between the 
respondent-plaintiff and the petitioner 
Union. Of course, the alleged statements 
would have been competent if given by 
the Youngs themselves as witnesses, but, 
as stated, they were testified to only by 
an employee of the respondent-plaintiff, 


| 67,807 


whose testimony was repudiated under oath 
by the Youngs. 


[ Conclusions | 


In summary, the evidence discloses no 
more than that the petitioner Union did 
what it never denied doing—advising the 
defendants of the New Mexico picketing. 
This is not a violation of any statute of 
this state. If the case were one of picketing 
the defendants, which, as stated, we have 
recognized as itself an act of coercion, 
though also partaking of the character of 
speech, there might be a different result, 
because the act of coercion would be estab- 
lished and the only question would be 
whether the coercion was legitimate co- 
ercion. But, as we view the instant record, 
there is no evidence of coercion by the 
Union upon management. The whole case 
for the respondent-petitioner hangs on 
what the union executives told the defend- 
ants about the New Mexico picketing. 
If they had said nothing, and the defend- 
ants had proceeded as they did, there 
would have been no. claim of union coercion 
upon management, but at most a claim of 
union encouragement of employees of the 
defendants to bring about a boycott. The 
statement that the New Mexico picketing 
existed, as it did, and that the Union 
considered it lawful, is not to be taken as 
a threat just because a threat, if made, might 
conceivably have aided the union cause. 


[Injunction Dissolved] 


From the above conclusions it follows 
that, so far as the petitioner Union, its 
officers, agents and members are concerned, 
the injunction must be dissolved; and al- 
though, as stated, the defendants did not 
appeal, the same result should follow as 
to them. The rule that a reversal upon 
appeal by a party does not justify a reversal 
in favor of non-appealing parties is not 
invariable. Lockhart v. A. W. Snyder & Co., 
139 Tex. 411, 163 S. W. 2d 385; Saigh v. 
Monteith, 147 Tex. 341, 215 S. W. 2d 610. 
Here the injunction was granted on the 
theory that the petitioner Union coerced 
the defendants. To hold that there is no 
evidence of coercion and thereby dissolve 
the injunction as against the petitioner 
Union while yet leaving the injunction in 
effect against the allegedly coerced defend- 
ants is to ignore substance in order to 
respect form, to absolve the petitioner 
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Union of the charge of coercion and at 
the same time leave it convicted of the 
same offense, because the defendants did 
not choose to appeal. 


The judgments of both courts below are 
reversed, and the injunction is dissolved. 


ASSOCIATE JUSTICE SMITH concurring in 
part and dissenting in part. 


ASSOCIATE JUSTICE WALKER not sitting. 


[Dissenting Opinion] 


CrypE E. Smits, Associate Justice: I 
concur with the majority opinion insofar 
as it holds that the trial court had juris- 
diction to grant the injunctive relief sought 
by respondent, but I do not agree that the 
injunction heretofore granted should be 
dissolved. I respectfully present the fol- 
lowing opinion, 

This suit was filed by respondent against 
six common carrier truck companies and 
five individuals, who were managers of the 
defendant-truck companies. The suit was 
not against the petitioner or any other labor 
organization. 


The respondent plead [s] a cause of action 
against the trucking companies for dam- 
ages and for an injunction, and, if the evi- 
dence sustained the pleadings, the state 
court had jurisdiction and the injunction 
granted was warranted. The intervention 
of petitioner over respondent’s objection or 
otherwise does not give the National Labor 
Relations Board and the Federal courts ex- 
clusive jurisdiction. The Garner case and 
other cases of like holding do not control 
the decision in this case. Respondent al- 
leged in part: 


“On or about the 14th day of April, 
1952, the corporate defendants and the 
individual defendants notified plaintiff, 
either through said individual defendants 
or through other employees or agents of 
said corporate defendants, that they, and 
each of them, would not thereafter de- 
liver to plaintiff any merchandise which 
might be in the course of transportation 
over their lines and the lines of plaintiff. 
Each of such corporate defendants and 
individual defendants, through such in- 
dividual defendants, or other agents or 
employees of such corporate defendants, 
stated the sole and only reason for such 
action was that the aforenamed labor 
union or other unions unknown to this 
plaintiff had told the said defendants that 
they should divert their freight from 
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plaintiff to some other carrier. There- 
after, on the 15th day of April, 1952, a 
shipment of merchandise which had been 
received by plaintiff for transportation by 
plaintiff over plaintiff's line, and for 
delivery by plaintiff to a connecting motor 
carrier at El Paso for transportation be- 
yond El Paso, consisting of a total weight 
of 3,000 pounds, was tendered by plaintiff 
to defendant Texas-Arizona Motor Freight, 
Inc., for transportation over its lines to 
point of destination. Said shipment was 
tendered to said defendant in the regular 
course of business, and in accordance with 
the usual custom and practice as existing 
between the plaintiff and said defendant. 
Said defendant refused to accept such 
shipment wrongfully and without just 
cause, and its action in that respect was 
due to the Union’s demands upon it.” 
The pleadings of the respondent are 
specific in alleging that the wrong com- 
plained of was brought about by statements 
made by the Union to the defendant-car- 
riers. These carriers were employers and 
not employees. 


The defendant-carriers filed sworn an- 
swers in which they denied that they were 
acting jointly and in concert with each 
other, and in furtherance of a conspiracy 
and restraint of trade; or that they were 
participating with any Union ina secondary 
boycott. 

Intervenor-petitioner’s sworn answer, in 
part, alleged that it has advised! several of 
the defendants of the fact that plaintiff has 
refused to deal with other affiliates of the 
Teamsters’ Union in the State of New 
Mexico and elsewhere, and that it is advised 
that said other Teamsters’ local unions, 
engaged in a labor dispute with plaintiff, are 
engaged in lawful picketing of plaintiff at 
Albuquerque, New Mexico, and intervenor 
would show that it has a right to advise 
defendants of such fact. 


Some of the evidence which shows wrong- 
ful acts of coercion applied by the Union 
to defendant-carriers and a participation in 
a secondary boycott by the defendant-carriers 
against the respondent is as follows: 


Mr. Fred A. Bone, Secretary-Treasurer 
of the Union, testified: 


“GQ. Now somebody on behalf of the 
Union did on the morning of Monday, 
April the 14th, 1952, advise these truck 
lines who are defendants in this suit, that 
there was—that Whitfield was being 
picketed at Albuquerque, did they not? 
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“A. I couldn’t say, I didn’t. 


“Q. Well you did say, didn’t you Mr. 
Bone, in this answer of your Union which 


is referred to here as Intervenor, that said’ 


‘Intervenor would show that it has ad- 
vised several of Defendants of the fact 
that Plaintiff has refused to deal with 
other affiliates of the Teamsters Union 
in the State of New Mexico and else- 
where and that it is advised that said 
other Teamsters’ Local Unions, engaged 
in a labor dispute with Plaintiff, are en- 
gaged in lawful picketing of Plaintiff at 
Albuquerque, New Mexico, and Inter- 
venor would show that it has a right to 
advise Defendants of such fact.’ You 
say you didn’t know about that? 


“A. My assistant may have notified the 
carriers. I didn’t notify the carriers. I 
stated that I didn’t notify the carriers. 


“Q. You didn’t notify them. Well you 
know somebody representing the Union 
did do so? 

“A. I presume that’s right. 

“QO. Well do you presume it, or is it a 
fact? 

Ae VWViell ams 

“Q. It’s right there and it is sworn 
to by you, isn’t that a fact? 

SALE OY es. 

“Q. Well do you presume that, or is 
that a fact? 

“A. I presume my assistant does what 
T tell him. 

“OQ. Well don’t be mealy-mouthed 
about it. It’s a fact, isn’t it? 

“Mr. Wells: What is a fact? 


“Q. That somebody representing the 
Union in question, I originally asked him, 
notified these defendants on the morning 
of April the 14th, 1952, that they were 
picketing Whitfield at Albuquerque? 

“A. Yes, they were notified.” 

“Q. And you expected as a result of 
that notification that freight would be di- 
verted—interlined freight would be di- 
verted from Whitfield at El Paso, did you 
not? 

“A. I couldn’t say that would be the 
reaction. 

“Q. No, but you expected that, didn’t 
your 

“A. I might have expected it—some 
members do and some members don’t, 
so I expected the best part of it would 
be, yes. 
wee) Wow knew that the best part of the 
interline freight in El Paso would be di- 
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verted from Whitfield as a result of that 
notification? 

“A. No, I didn’t know it. 

“QO. You finally expected it, though, 
didn’t you? 

“A. I expected it.” 
Mr. Bone’s assistant testified that he did 

so notify defendant-carriers. 


The defendant’s situation is shown in the 
testimony of J. I. Young, the freight agent 
for defendant-carriers, Western Truck 
Lines, Ltd. and Gillette Motor Transport, 
Inc., who testified that in the interest of 
diplomatic relations with the Union on the 
part of his employers, he felt it unwise to 
tender freight to respondent, and that he 
asked permission of Mr. Thomas, an officer 
of petitioner-Union, to even accept freight 
from respondent since he felt that obtaining 
such permission was good politics with the 
Union; that petitioner-Union had collective 
bargaining contracts with the defendant- 
carriers, He further testified that had no 
such consent been obtained from the Union 
the employees of the two truck line-defend- 
ants for which he was agent would have 
refused to handle respondent’s freight re- 
ceived by such lines. He also testified that 
he considered the notice from the Union 
of the presence of a picket line in Albuquer- 
que an implied threat not to do business 
with respondent, and that since petitioner- 
Union would look favorably upon his re- 
fusing to give freight to Whitfield, his 
refusal so to interline was based upon what 
he thought the Union wanted him to do. 

Richard Harris, the dock foreman for 
respondent in El Paso, Texas, testified that 
Ike Young, (the same person as J. I. Young 
previously mentioned), in a telephone con- 
versation with Mr. Harris on April 14, 1952, 
told him that he had been instructed by the 
Union to divert freight from respondent; 
that James W. Young, the rate clerk for 
Southern Express, on that same day in an- 
other telephone conversation also told him 
that the petitioner-Union had instructed 
Southern Express to divert freight from re- 
spondent, and that Vernon Johnson, the 
warehouse-foreman of Texas-Arizona Motor 
Freight, and a member of petitioner-Union, 
in a telephone conversation with the said 
Harris on April 15, 1952, told him that 
Texas-Arizona Motor Freight would neither 
receive nor tender freight to respondent. 
The testimony of Richard Harris, dock 
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roreman for respondent; Fred Romero, a 
truck driver for Whitfield; Ike Young, 
Manager of the two defendant-truck lines; 
A. D. Hall and Fred Bone, Union business 
agents, supports the findings of the trial 
court of a secondary boycott, and a viola- 
tion of the Texas Anti-Trust laws by the 
defendant-trucking companies. 


The trial court granted a perpetual in- 
junction against the defendants, and made 
the following findings of fact in its judg- 
ment: 


“The Court finds that plaintiff had no 
dispute with, or complaint from its em- 
ployees, and that the Intervenor did not, 
at the time this suit was filed, or at the 
time of trial of this cause, claim to repre- 
sent a majority of said) employees, but 
that nevertheless members, agents, em- 
ployees and representatives of the union 
combined to formulate and put into effect 
a plan to cause a secondary boycott to be 
instituted and carried on by defendants 
against plaintiff at El Paso, Texas, with 
respect to interline freight; that union 
by threats, express or implied, coerced 
the defendants into establishing and 
carrying on the said secondary boycott, 
defendant’s action in this respect being 
put into effect pursuant to signal given 
by the Intervenor and kept in effect from 
that time until the issuance of the tempo- 
rary restraining order issued in this cause; 
and that Intervenor, its agents, em- 
ployees, representatives and members, and 
defendants, did combine and engage in 
said secondary boycott, and pursuant 
thereto did divert from plaintiff interline 
freight at El Paso, Texas, which other- 
wise would have been delivered by de- 
fendants to Plaintiff; and that Defendant 
Texas-Arizona Freight, Inc., pursuant to 
said plan and combination, refused to 
accept interline freight from plaintiff; and 
that in connection with all of said acts of 
defendants and intervenor, their agents, 
representatives, members, and employees, 
there was a concert of action among them, 
and all of them. That said concert of 
action, plan, and combination, was insti- 
tuted and carried on for the purpose of 
causing injury or damage to plaintiff by 
withholding patronage from plaintiff, and 
that it interfered with the free flow of 
commerce, and that it created or tended 
to create restrictions in trade or com- 
merce, That said facts show a violation 
of the anti-trust laws of the State of 
Texas, and of the provisions of Article 
5154 of the Vernon’s Revised Civil Stat- 
utes of Texas, 1925, as amended, and said 
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acts on the part of defendants and inter- 
venor are illegal, and should be enjoined 
and that said acts on the part of inter: 
venor and defendants, and each of them, 
will cause plaintiff irreparable injury, and 
that plaintiff has no adequate remedy at 
law.” 

It is my view—supported by decisions of 
the National Labor Relations Board, the 
United States Supreme Court and the Su- 
preme Court of Texas, that respondent’s 
cause of action against the defendant- 
employers for injunction and damages re- 
sulting from the wrongful acts of the 
defendants could not have been presented 
to the National Labor Relations Board, 
and, if presented, would have been dis- 
missed. To hold otherwise would leave no 
power to the State and the respondent with- 
out a forum. The Labor Management 
Relations Act, or the so-called Taft-Hartley 
Act, does not cover this case, as it did the 
Garner case. 

The statute involved applies only where a 
union engages in, or induces or encourages 
the employees of an employer to engage in a 
strike or a concerted refusal to handle or 
transport goods or commodities when the 
Union had certain specified objects in view. 
The evidence clearly shows that the Union 
representatives did not approach the em- 
ployees of the defendant-truck companies, 
but, on the contrary, all the evidence proves 
conclusively that the Union representatives 
coerced the employers—the six defendant- 
truck companies—into a concerted action, 
which resulted in the defendants’ failure to 
interline freight with respondent, as they 
had theretofore been doing. Such action 
of the defendants began on April 14, 1952, 
and continued until about April 21, 1952, 
the date the temporary restraining order 
was granted in this case. 

The Union applied a secondary boycott 
by coercing other carriers who were em- 
ployers. The employees of respondent, 
Whitfield, were not involved in the picket- 
ing and had no pending grievance or com- 
plaint against respondent. No demands had 
been made upon the respondent “with re- 
spect to Union terms or matters”. The evi- 
dence shows that at the time of the action 
taken by the Union there were no “repre- 
sentations made by either the company’s 
employees or . by the Teamsters’ 
Union, to the effect that they represented a 
majority of the company’s employees.” 


| 67,807 


69,610 


Court Decisions 
Truck Drivers, Chauffeurs, Warehousemen and Helpers, 


Number 13—74 
1-13-55 


Local No. 941 v. Whitfield Transportation, Inc. 


About two years before the acts of the 
Union which gave rise to the present con- 
troversy, the National Labor Relations 
Board ordered a representation election. 
At that time, the Teamsters’ Union claimed 
to represent the company’s employees. The 
election was held and the Union lost by a 
vote of 37 to 6. No request was made 
thereafter by the Teamsters’ Union, or any 
of its locals, that an election be held. At 
the time of and prior to establishing the 
picket line at Whitfield’s place of business 
in Albuquerque, the intervenor-Union had 
not been certified by the National Labor 
Relations Board as the bargaining agent for 
the company’s employees. 

The only notice of any kind, prior to the 
picketing, was in the form of a letter, dated 
March 15, 1952. The letter bore no return 
address. The letter reads: 


“It is the desire of the Representatives 
of the Teamsters Joint Council No. 71 to 
meet with Representatives of your Com- 
pany to discuss issues of mutual interest 
to both parties. 

“We would appreciate very much if you 

would notify us at your earliest possible 

convenience when it will be possible to 
arrange this meeting. 

“Tf necessary, the Representatives of 
the Council can meet with you in Las 
Cruces.” 

Mr. Hull, General Manager for Whitfield, 
testified: “The letter showed no return 
address whatsoever.” The Company did 
not reply to the letter. When asked whether 
Whitfield made any effort to reply to the 
letter, Mr. Hull stated, “No, because they 
didn’t indicate in the letter that they repre- 
sented any of the employees, or anything 
of that nature.” 

The evidence shows that the Union had 
lost in a fair election; that after the defeat, 
it entered upon a course of conduct which 
indicated a desire to ignore the vote of the 
employees of Whitfield, the National Labor 
Relations Board, and the rights of Whit- 
field. The election conducted two years 
before by the National Labor Relations 
Board was extremely disappointing to the 
Union. The record reveals a course of 
action and conduct on the part of the Union 
which resulted in material damage to Whit- 
field. The Union, by coercing the defend- 
ant-truck lines, who were employers, and 
not employees, caused Whitfield to lose 
more than $4,000.00 in interline freight 
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business both at Albuquerque, New Mexico, 
and El Paso, Texas. In the Garner case, 
346 U. S. 485, 98 L. Ed. 161, the court said 
in part: 


“The National Labor Relations Act, as 
we have pointed out (citing Algoma Ply- 
wood Co. v. Wisconsin Board, 336 U. S. 301, 
313; Bethlehem Steel Co. v. New York 
Board, 330 U. S. 767, 773; Hill v. Florida 
ex rel Watson, 325 U. S. 538, 539) leaves 
much to the states, though Congress 
has refrained from telling us how much.” 


The court also said that where the Na- 
tional Labor Relations Board is without 
express power to prevent the injurious 
conduct of which complaint is made, it has 
“declined to find an implied exclusion of 
state powers.” See International Union v. 
Wisconsin Board, 336 U. S. 245, 254. 


In Rabouin, d. b. a. Conway's Express v. 
NL VR BS 195 B. 2d) 906ssRaboume«9ca 
truck line operator, was engaged in argu- 
ments with the Teamsters’ Union, in the 
course of which they undertook to bring 
pressure on him by requesting other truck 
line operators not to accept his shipments. 
This was held not to violate Section 8(b) (4) 
of the Labor Management Relations Act, 
the court saying: 


“Petitioner also sees in the union’s 
pressure on neutral employers to stop ac- 
cepting his shipments a violation of the 
secondary boycott provisions. Sec. 8(b) 
(4)(A). Even if the demands carried 
with them an implicit threat to strike, we 
cannot agree that they tended to induce 
or encourage the employees to engage in 
a strike or concerted refusal forcing the 
employer to cease doing business with 
another. The embargo on Rabouin’s 
goods was the product solely of requests 
addressed to management or supervisory 
personnel. The former are clearly em- 
ployers, and the latter have lately been 
so defined by the new Section 2 (2, 11), 
ZOU SP CAVAGNS ecw SAN (2 wali) ened; 
union thus did not ‘encourage the em- 
ployees.’” 


In Douds v. Sheet Metal Workers, 21 CCH 
Labor Cases, p. 80, 847, (on rehearing) 
there was involved a boycott of the products 
of Ferro-Co., who did not employ members 
of the Sheet Metal Union. An injunction 
was sought in the United States District 
Court, Eastern District of New York, by 
Douds as Regional Director of the National 
Labor Relations Board. It was alleged that 
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the Union had committed an unfair labor 
practice by establishing a boycott prohibited 
by Section 8 (b)(4)(A) of the National 
Labor Relations Act, The injunction was 
denied and the court, among other things, 
said: 


“Viewing the situation realistically, what 
the petitioner seeks to enjoin here is, of 
course, the boycott by the respondent of 
the goods manufactured by Ferro-Co. 
But the evidence shows that the boycott 
was accomplished by the respondent, not 
by inducing or encouraging the employees 
of Dierks to engage in a strike or con- 
certed refusal to handle Ferro-Co.’s 
products, but because of an agreement 
with the Heating Association represent- 
ing a group of employers. That agree- 
ment provided that the work of fabri- 
cating and’ installing radiator enclosures 
on jobs contracted by the Association 
members would be performed by mem- 
bers of the Sheet Metal Workers Interna- 
tional. Whatever objections can be taken 
to such agreement as being contrary to 
law, it cannot be regarded as a violation 
of Section 8(b)(4)(A), because the evi- 
dence fails to show that the respondent, 
in achieving its objective, induced or en- 
couraged the employees of any employer 
to engage in an unfair labor practice as 
defined therein.” 


A union is not engaged in unfair labor 
practices within the meaning of Section 
8(b)(4)(A) of the Act where the evidence 
shows coercion by the union upon secondary 
employers and does not show any induce- 
ment or encouragement of the employees 
of such secondary employers. Sheet Metal 
Workers, eic., and Ferro-Co. Corp., 102 
N. L. R. B. 1660; Local Union No. 50, etc. 
and Clyde M. Furr, 98 N. L. R. B. 128; 
Arkansas Express, Inc., 92 N. L. R. B. 255. 
In Arkansas Express, Inc., the Board said: 


“The record clearly shows, and we 
find, that the Respondent, in aid of its 
primary dispute with Arkansas, brought 
pressure upon the other carrier-secondary 
employers—to boycott Arkansas complete- 
ly. The terminal manager of Highway 
Express testified that, some time between 
February 6 and February 20, the Re- 
spondent Union’s assistant business agent, 
James Harrison, told him that Highway 
Express could not call Arkansas for a 
pickup because there would be ‘nobody 
to check the freight’; and that if Highway 
Express made the call the men ‘might 
walk out’ with ‘the sanction of the Union’. 

The principal issue raised by the 
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motion, therefore, is whether the General 
‘Counsel has proved that the Respondent 
induced the employees of the other car- 
riers to refuse to handle Arkansas freight 
in the course of their employment. : 
As its main defense, and in support of the 
motion, the Respondent insists that not- 
withstanding the clear evidence of secondary 
objective or inducement of secondary em- 
ployers, the General Counsel has not 
shown any inducement by the Respondent 
of employees (other than those of Arkan- 
sas, the primary employer)”. 

The Board, in the above case, held that 
the evidence showed coercion by the Union 
upon the secondary employers and did not 
show any inducement or encouragement of 
the employees of such secondary employers 
and that the union for that reason was not 
engaged in unfair labor practices within the 
meaning of Section 8(b)(4)(A) of the Act. 


In the Garner case, the evidence showed 
that the National Labor Relations Board 
had express power to act. The facts 
brought the court to the conclusion: “This 
is not an instance of injurious conduct which 
the National Labor Relations Board is 
without express power to prevent and, 
which, therefore, either is ‘governable by the 
state or it is entirely ungoverned.’” 


The position of the union that the state 
courts are without jurisdiction and that 
the National Labor Relations Board and the 
Federal courts have preempted the field in 
all cases involving interstate commerce is 
wholly unsupported by the authorities. The 
facts in this case bring it squarely within the 
principle announced in the cases of Giboney 
v. Empire Storage & Ice Co. [1948-1949 
TRADE CASES { 62,391], 336 U. S. 490, 93 
L. Ed. 834; Best Motor Lines, Inc. v. Int. 
Bro., etc. [1950-1951 Trapve Cases { 62,788], 
150 Tex. 95, 237 S. W. 2d 589; and Anheuser- 
Busch, Inc. v. Weber, et al. [1954 Trapz 
Cases 67,675], — Mo. —, 265 S. W. 2d 
325. The trial court in the present case 
found a conspiracy on the part of the de- 
fendant-truck lines and the Union in re- 
straint of trade and that such act was in 
violation of the Texas Anti-Trust laws. 
This was one of the grounds for the issu- 
ance of the injunction. I see no valid reason 
to waiver in the least from the holding this 
Court made in the Best Motor Lines case, - 
supra, wherein we said: 

“The Texas Anti-Trust Statutes are 
valid laws and all persons are subject 
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Local No. 941 v. Whitfield Transportation, Inc. 


thereto, and the courts have the power 
to enjoin acts and conduct in violation 
thereof. Labor unions are not excepted, 
even though there exists a labor dispute 
and the picketing is peaceful.” 


The recent case of United Construction 
Workers, Affiliated with the United Mine 
Workers of America, et al. v. Laburman 
Construction Corporation, — U. S. — (not 
officially reported) involved the question 
as to “whether the Labor Management Re- 
lations Act, 1947, had given the National 
Labor Relations Board such exclusive juris- 
diction over the subject matter of a com- 
mon-law tort action for damages as to 
preclude an appropriate state court from 
hearing and determining its issues where 
such conduct constitutes an unfair labor 
practice under that Act.” The court held 
against the contention of the Union. In 
discussing the jurisdictional question, the 
court said: “We accept the view of the 
National Labor Relations Board that re- 
spondent’s activities affect interstate com- 
merce within the meaning of the Labor 
Management Relations Act.” The conten- 
tion of the petitioner-union was stated and 
the court held as follows: 


“Petitioners contend that the Act of 
1947 has occupied the labor relations 
field so completely that no regulatory 
agency other than the National Labor 
Relations Board and no court may assert 
jurisdiction over unfair labor practices 
as defined by it, unless expressly author- 
ized by Congress to do so. They claim 
that state courts accordingly are ex- 
cluded not only from enjoining future 
unfair labor practices and thus colliding 
with the Board, as occurred in Garner v. 
Teamsters Union, 346 U. S. 485, but that 
state courts are excluded also from enter- 
taining common-law tort actions for the 
recovery of damages caused by such 
conduct. The latter exclusion is the issue 
here. In the Garner case, Congress had 
provided a federal administrative remedy, 
supplemented by judicial procedure for 
its enforcement, with which the state 
injunctive procedure conflicted. Here 
Congress has neither provided nor sug- 
gested any substitute for the traditional 
state court procedure for collecting dam- 
ages for injuries caused by tortious con- 
duct. For us to cut off the injured 
respondent from this right of recovery 
will deprive it of its property without 
recourse or compensation. To do so will, 
in effect, grant petitioners immunity from 
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liability for their tortious conduct. We 
see no substantial reason for reaching 
such a result. The contrary view is con- 
sistent with the language of the Act and 
there is positive support for it in our 
decisions and in the legislative history 
of the Act.” 


The National Labor Management Rela- 
tions Act of 1947 did not expressly relieve 
labor organizations from legal liability for 
unlawful conduct. ‘The United States 
Supreme Court concluded its opinion by 
saying: 

“Tf Virginia is denied jurisdiction in 
this case, it will mean that where the 
federal preventive administrative pro- 
cedures are impotent or inadequate, the 
offenders, by coercion of the type found 
here, may destroy property without lia- 
bility for the damage done. If petitioners 
were unorganized private persons, con- 
ducting themselves as petitioners did here, 
Virginia would have had undoubted juris- 
diction of this action against them. The 
fact that petitioners are labor organiza- 
tions, with no contractual relationship 
with respondent or its employees, pro- 
vides no reasonable basis for a different 
conclusion.” 


In holding that the State of Virginia had 
jurisdiction of the involved! controversy be- 
tween the union and the respondent, the 
court clearly construed its opinion in the 
Garner case. 


The evidence is conclusive that the acts 
and conduct of the intervenor-union induced 
the defendant-carriers to cease delivering 
merchandise to petitioner for transportation 
over its lines and thereby caused petitioner 
to suffer damages. The acts caused the 
defendant-carriers to do that which they 
would not otherwise have done. Petitioner 
was not required to prove physical force 
on the part of intervenor. The intervenor 
adopted a subtle method of approach arid 
accomplished its purpose. The Union was 
restrained from coercing the employers. 
The intervenor-union is not in a legal posi- 
tion to complain of an injunction which 
restrains it from applying a secondary boy- 
cott by coercing employers. The defendant- 
carriers did not appeal and the order grant- 


ing the injunction as to them has become 
final, 


The injunction order expressly provided 
that “nothing contained herein shall be con- 
strued to enjoin the exercise by any person 
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of the right of free speech, nor to inhibit the intervenor-Union or the defendant-carriers 
dissemination by lawful means of facts from performing any lawful act. 


and inionmaa ton concerning any labor dis- The judgments of the Court of Civil Ap- 
pute.” The injunction does not prevent the _peals and the trial court should be affirmed. 


[ 67,808] United States v. Chicago Mortgage Bankers Association, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 48 C 1826. Dated June 30, 1954. 


Case No. 966 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Agreement Not To Pay Morigage Premiums-—Effect 
Upon the Price of Mortgages—Discontinuance of Agreement—Lack of Agreements.— 
A mortgage bankers’ association and certain of its members, which are engaged in the 
mortgage loan business in the Chicago area, were found not to have engaged in a 
conspiracy to suppress competition in making mortgage loans and to stabilize mortgage 
loan rates and charges. An agreement between the association and certain members to 
stabilize the practice of not paying more than par for a specified unprocessed Federal 
Housing Administration loan was not strictly observed, had been terminated, was not 
intended to be revived, and did not fix, or materially affect, the price at which completed 
mortgages were sold or lessen competition in, or impose any restraint upon, interstate 
commerce or trade in such mortgage loans. Also, the evidence failed to show that the 
defendants entered into any agreements fixing minimum commissions, service charges, oF 
interest rates. 


See Combinations and Conspiracies, Vol. 1, § 2005.170, 2017.101; Department of Justice 
Enforcement and Procedure, Vol. 2, 7 8225.400. 


Combinations and Conspiracies—Trade Association—Mortgage Loan Policies— 
Policing Actions.—A provision of a mortgage bankers’ association’s code of ethics which 


did not prohibit the practice of advertising interest rates and charges, provided such 
advertising was accurate and complete to avoid misleading prospective borrowers, and 
a provision which provided that it would be unethical for any member to solicit a loan 
knowing that an application for a loan on the same property had been signed elsewhere 
by the same applicant, did not restrain trade. Alleged policing actions of the association 


were not shown to have restrained trade. 
See Combination and Conspiracies, Wiole len cole uOle 


Combinations and Conspiracies—Mortgage Loan Business—Dominance—Effect on 
Interstate Commerce.—Although a mortgage bankers’ association and its members as a 
group or the members of the association as a group had at times enjoyed a sizeable 
volume of the origination of a certain type Federal Housing Administration loan, that in 
itself did not indicate that they had dominated the mortgage loan business in the 
Chicago area either in respect to the FHA loans or conventional loans. The business and 


activities of the defendants in the area were essentially local in character and had little, 
if any, effect on interstate commerce. 


See Combinations and Conspiracies, Vol. 1, $.2005.160, 2035.213. 
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U.S.v. Chicago Mortgage Bankers Assn. 
For the plaintiff: Willis L. Hotchkiss, and Ralph McCareins, Antitrust Division, 

U. S. Department of Justice, Chicago, Illinois. 


For the defendants: Castle, Britlinger & Carey; Johnson, Thompson, Raymond & 
Mayer; Ungaro & Sherwood; Russell & Bridewell; Chester W. Kulp; Joseph Sullivan, Jr.; 
Cummings & Wyman; Edward Fleming; Tatge & Jersild; Winston, Strawn, Black & 
Towner, Thomas A. Reynolds; Kirkland, Fleming, Green, Martin & Ellis, Carl S. Lloyd, 
Hammond E, Chaffetz, Georges H. Dapples; Green & Green; George D. Gray; Heth, 


Lister & Flynn; all of Chicago, Illinois. 


Opinion 

Win G. Kwnocu, District Judge [In full 
text]: This cause came on for trial com- 
mencing on January 19, 1954, and concluding 
on January 26, 1954, before the undersigned, 
a Judge of the above named Court, without 
a jury. 

Plaintiff relied entirely on documentary 
evidence and called no witnesses. Ten wit- 
nesses testified on behalf of the defendants, 
who offered certain documentary evidence 
as well. 

After hearing the evidence adduced by 
the parties, now pursuant to Rule 52(a) of 
the Rules of Civil Procedure, the Court 
makes the following findings of fact and 
conclusions of law: 


Findings of Fact 
1. This action was instituted by the United 


States by the filing of a Complaint on De- 
cember 9, 1948 under Section 4 of the Act 


Defendant 


Beesley Realty & Mortgage Company, Inc. 
Bell Savings and Loan Association 
Charles H. Brandt and Company, Inc. 
Robert E. L. Brooks, Incorporated 
Central National Bank in Chicago 


Chicago City Bank and Trust Company 


Chicago Federal Savings and Loan Association 


Chicago Mortgage Investment Company 
Dovenmuehle, Inc. 
Draper and Kramer, Incorporated 


First Federal Savings and Loan Association of Chicago 


First National Bank and Trust Company of Evanston 
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of Congress of July 2, 1890, c. 647, 26 Stat. 
209, entitled ““An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,’ commonly known as the Sher- 
man Act (15 U. S. C. #4), alleging viola- 
tions by the defendants of Section 1 of the 
Sherman Act"(15 US. ©. #1). 


2. Defendant Chicago Mortgage Bank- 
ers Association, hereinafter at times re- 
ferred to as defendant Association, was 
incorporated under the laws of Illinois on 
December 8, 1920, and ever since has been 
an Illinois corporation having its principal 
office and place of business in Chicago, 
Illinois, 


3. Defendants, other than defendant As- 
sociation, are hereinafter referred to as 
defendant members. All of defendant mem- 
bers are corporations. 


The name, place of incorporation, and 
principal place of business of the defendant 
members are as follows: 


Incorporated 
Under Laws Principal 
of: Place of Business 
Illinois Chicago, Illinois 
Illinois Chicago, Illinois 
Illinois Chicago, Illinois 
Illinois Chicago, Illinois 
United Chicago, Illinois 
States 
Illinois Chicago, Illinois 
United Chicago, Illinois 
States 
Illinois Chicago, Illinois 
Illinois Chicago, Illinois 
Illinois Chicago, Illinois 
United Chicago, Illinois 
States 
United Evanston, Illinois 
States 
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Incorporated 
Under Laws Principal 
Defendant of: Place of Business 
General Mortgage Investments, Inc. Illinois Chicago, Illinois 
Great Lakes Mortgage Corporation Illinois Chicago, Illinois 
Greenebaum Investment Company Illinois Chicago, Illinois 
Home Federal Savings and Loan Association of Chicago United Chicago, Illinois 
States 
Henry P. Kransz Company Illinois Chicago, Illinois 
Merchants National Bank in Chicago United Chicago, Illinois 
States 
Midwestern Mortgage Company Illinois Chicago, Illinois 
The Mutual National Bank of Chicago United Chicago, Illinois 
States 
National Bank of Commerce of Chicago United Chicago, Illinois 
States 
National Boulevard Bank of Chicago United Chicago, Illinois 
States 
Oak Park Trust and Savings Bank Tilinois Oak Park, Illinois 
H. F. Philipsborn & Co. Illinois Chicago, Illinois 
F. C. Pilgrim & Co. Illinois Chicago, Illinois 
Quinlan and Tyson Mortgage Corporation Illinois Chicago, Illinois 
Republic Realty Mortgage Corporation Tilinois Chicago, Illinois 
Charles Ringer Compariy Illinois Chicago, Illinois 
The South East National Bank of Chicago United Chicago, Illinois 
States 
South Side Bank & Trust Co. Illinois Chicago, Illinois 
State Bank and Trust Company Illinois Evanston, Illinois 
Uptown Federal Savings and Loan Association of Chicago United Chicago, Illinois 
States 
Washington National Insurance Company Illinois Evanston, Illinois 
Western National Bank of Cicero United Cicero, Illinois 
States 
Percy Wilson Mortgage and Finance Corporation Illinois Chicago, Illinois 


4. All of the defendant members have, 
at least since 1940, engaged in the business 
of making real estate mortgage loans in an 
area including Chicago and within a radius 
of fifty miles thereof, hereinafter referred 
to as the Chicago area. All of the defendant 
members have been members of the defend- 
ant Association since January 11, 1943, and 
were members on the date of the filing of 
the Complaint. Twenty-nine of the defend- 
ant members have been members of the 
Association at least since 1941. Some of 
the defendant members have been members 
of the Association since 1936. 


[Allegation of Complaint] 


5. Since December 9, 1920, the by-laws 
of the defendant Association have stated the 
objects of defendant Association to be: 

rey to promote the interests of those 
engaged in the business of loaning money 
upon real estate and of those engaged in 
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the business of buying and selling mort- 
gages secured by real estate, and to better 
safeguard and protect the borrower on 
real estate and the investor in real estate 
mortgage securities. 


The defendant Association and thirty-five 
of its members, all of whom are corpora- 
tions, are accused, according to the Com- 
plaint, of having “engaged in a combination 
and conspiracy to suppress and eliminate 
competition among the members of the 
Association in making mortgage loans and 
to stabilize mortgage loan rates and charges 
of said members in restraint of me uraAde 
and commerce in violation of Section ion 
the Sherman Act.” The specific charges ot 
the complaint and also the plaintiff's proof 
relate, however, for the most part to mat- 
ters pertaining to Federal Housing Admin- 
istration (FHA) mortgages in respect to 
which the Federal Housing Administration 
at all times since the National Housing Act 
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(12 USC 1701 et seq.) became effective, has 
fixed maximum rates of interest and other 
charges and has otherwise exercised close 
supervision. To engage in the business of 
making such loans a mortgagee, at all times 
material hereto, has required approval of the 
Federal Housing Administrator. 


6. The period covered by the allegations 
of the Complaint and by the plaintiff’s proof 
was from 1936 to the date of filing of the 
Complaint in December, 1948. 


[Mortgage Premium Discouraged | 


7. One of the specific charges of the 
Complaint, and the one most stressed by 
the plaintiff at the trial, is that most, but 
not all, of the defendant members of the 
Association, together with more than twenty 
other members who were not made defend- 
ants, in 1943, signed separately so-called 
“Ballots”, one of which is identified as 
P, Ex. 67, which provided basically that 
“The undersigned organization wishes to 
signify its willingness to stabilize the prac- 
tice of not paying more than par for un- 
processed Title II FHA loans.” It appeared 
from the evidence that this was understood 
by the signers to mean that they would not 
pay “premiums” for this specific type of 
FHA loans. 


8. The evidence further showed that pre- 
miums were very seldom paid for such loans 
by FHA-approved mortgagees, 90% or more 
of whom, including the principal mortgage 
companies, banks and Savings and Loan 
Associations, never paid them at any time. 
In the few instances where such premiums 
were paid, they almost invariably were paid 
to a real estate broker, builder or other 
person as a “Finder’s Fee,’ for referring 
the borrower to the mortgage lender. This 
was regarded by the Association and its 
FHA-approved mortgagee members as an 
unnecessary and unearned fee and the pur- 
pose of the ballot was primarily to discour- 
age the payment of such fees and thus to 
eliminate what was felt to be an unwise 
and unsound practice, or potential practice, 
of a very few of such mortgagees. 


[Mortgage Prices Not Fixed by Agreement| 


9. When premiums were paid for these 
loans they were usually on the order of 1% 
of the amount of the loan. If the completed 
loan was later sold to an investor the price 
and terms upon such sale were ordinarily 
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not affected by the payment or non-payment 
of such premiums, or, if they were affected 
at all, the effect was so slight as to be 
practically negligible. The agreement “to 
pay not over par” for the unprocessed loans 
did not fix, or materially (if at all) affect, 
the price at which the completed mortgages 
were sold (in cases where they were sold 
instead of being made for investment by 
the mortgagees). 


10. The agreement did not lessen compe- 
tition in, or impose any restraint upon, 
interstate commerce or trade in said Title 
II FHA loans. 


11. Said agreement was never strictly ob- 
served or made fully effective and it was 
completely terminated in April of 1947, when 
the Association, on direction of its then 
president, after consulting the members of 
its board of directors, ceased to request new 
members who were FHA-approved mort- 
gagees to sign such agreement. Several such 
mortgagees were subsequently admitted to 
membership in the Association without sign- 
ing the agreement, which was conditioned 
on its being “consented to” by every such 
member. The agreement was never reaf- 
firmed after March 27, 1946, as it was on 
that date and on at least one other prior 
occasion subsequent to 1943. 


12. Every witness for the defendants who 
was asked about it testified that he had re- 
garded the agreement as completely dead 
since the spring of 1947, and there was no 
evidence or indication of any intent on the 
part of any of the defendants or other 
members of the Association to resume or 
continue it. 


13. The defendants and the other mem- 
bers of the Association at all times material 
hereto were a minority of the FHA-approved 
mortgagees in the Chicago area, and there 
were at all such times many mortgage lend- 
ing agencies, including most banks and Savy- 
ings and Loan Associations who were not 
members of the Association. 


14. FHA mortgage loans are, and at all 
material times have been, much less in vol- 
ume than so-called “conventional” mortgage 
loans. In 1947, for example, Title II FHA 
mortgage loans constituted only about 3% 
of all non-farm mortgages of $20,000.00 or 
less recorded in Illinois. Conventional mort- 
gage loans at all material times have been 
in competition with FHA loans. 
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[Dominance Not Shown] 


15. Although the defendants as a group 
or the members of the defendant Association 
as a group have at times material hereto 
enjoyed a sizeable volume of the origination 
of Title II FHA loans, this in itself does not 
indicate that they have dominated the mort- 
gage loaning business in the Chicago area 
either in respect to FHA loans or conven- 
tional loans. 


[Little Effect on Interstate Commerce] 


16. The business and activities of the 
defendants in the making and origination 
of mortgage loans in the Chicago area were 
at all material times and are now essentially 
local in character and, so far as any matters 
and things shown by the evidence are con- 
cerned, had but little, if any, effect on inter- 
state commerce. 


[Commissions and Interest Rates] 


17. The defendants are charged with hav- 
ing entered into agreements fixing minimum 
commissions, service charges and interest 
rates on FHA mortgage loans but the evi- 
dence fails to show that any such agree- 
ments were made, or that any action having 
the force of such an agreement was taken, 
by the defendants, or any of them. 


(a) In 1942, and again in 1944, certain 
recommendations were made at meetings of 
CMBA members interested in construction 
loans under Title VI of the National Hous- 
ing Act in respect to minimum commissions 
on such loans, and it was suggested to the 
members to give serious consideration to 
such matter, which did not constitute, or 
operate as, agreements; the evidence not 
only does not show uniformity, but affirm- 
atively shows lack thereof, in respect to 
such commissions at the times in question; 
the evidence offered on this subject covered 
a period in the past and there is no indica- 
tion of any such suggestions or recom- 
mendations for a considerable time before 
the filing of the Complaint; and there is no 
threat or likelihood of resumption of said 
recommendations. 


(b) There was no evidence of any agree- 
ment or other concerted action, or any at- 
tempted action, by the defendants, or any 
of them, in respect to interest rates on FHA 
or other mortgages; the principal item of 
evidence offered by the plaintiff on this sub- 
ject related only to a discussion by a certain 


Trade Regulation Reports 


Cited 1954 Trade Cases 
U.S.v. Chicago Mortgage Bankers Assn. 


69,615 


unidentified group of FHA mortgagee mem- 
bers in which it was agreed that they were 
opposed to the reduction by the Govern- 
ment of the then-existing maximum rate 
on FHA construction loans; and it was 
shown that mortgage interest rates are, and 
at all times material hereto have been, de- 
termined by forces beyond the power of 
the defendants or the members of the de- 
fendant Association to control. 


18. The charge of the plaintiff that the 
facilities of the Association were utilized to 
discourage refinancing by borrowers was 
not proven by the evidence. The documents 
offered on this subject were dated a con- 
siderable length of time before the filing of 
the Complaint, and the actions referred to 
showed no indication nor intent to follow 
through. 


19. The policy of the defendant Associa- 
tion and its members on the subject of 
advertising of interest rates and charges, or 
the absence of any charge, is fully embodied 
in the Association’s Code of Ethics adopted 
in 1940 (contained in P. Ex. 188). The pro- 
vision on this subject in the Code does not 
prohibit or disapprove such advertising pro- 
vided it is accurate, complete and such as 
to avoid misleading prospective borrowers. 
There was no evidence to indicate any kind 
of restraint of trade growing out of this 
provision. 


[Solicitation of Loans] 


20. The charge of alleged restraints on 
soliciting mortgage loans grows out of an- 
other provision of the Association’s Code 
of Ethics, namely a provision that it shall 
be unethical for any member to solicit a 
loan knowing that an application for a loan 
on the same property has been signed else- 
where by the same applicant and remains 
in effect. This was similar to what the 
FHA itself requires in connection with re- 
financing of FHA loans, and has had no 
restraining effect on trade in the mortgage 
business. 


[Restraint of Trade by Alleged Policing] 

21. The alleged “policing” actions of the 
Association were not shown to have had 
any influence in the direction of restraint 
of trade and are found not to have done so. 


22. The diverse, fragmentary and discon- 
nected documentary evidence, much of it 
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widely separated in time, which was offered 
by the plaintiff without supporting testi- 
mony to show its true significance or prac- 
tical effect, is found to be inadequate to 
show any contract, combination or conspiracy 
to restrain trade on the part of the defend- 
ants or any of them. 


23. All of the alleged acts and practices 
of the defendants charged in the complaint, 
in so far as the latter is sustained by the 
evidence, with the exception of said Code 
provisions, have been discontinued many years 
ago and there is no threat or likelihood of 
the resumption of any of them. 


24. It is found that neither the Associa- 
tion nor any of the other defendants has 
had the intent to restrain trade or create 
a monopoly in the mortgage business in the 
Chicago area, or has done so with respect 
to any of the matters charged in the Com- 
plaint. 
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Conclusions of Law 


1. The defendants have not violated Sec- 
tion 1 of the Sherman Act as charged in 
the Complaint. 


2. None of the alleged actions of the 
defendants, or of any of them, so far as 
established by the evidence, constitutes a 
“contract, combination in the form of a trust 
or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, 
or with foreign nations” such as are declared 
to be illegal by said Section 1 of the Sher- 
man Act. 


3. None of such actions has had any 
substantial or adverse effect on interstate trade 
or commerce as required by the controlling 
decisions in order to make out a case of 
violation of the Sherman Act. s 


4. The plaintiff is not entitled to any of 
the relief sought in the Complaint, and the 
Complaint should be dismissed. 


[| 67,809] Okefenokee Rural Electric Membership Corp. v. Florida Power and Light 


Co., et al. 


In the United States Court of Appeals for the Fifth Circuit. 


July 9, 1954. 


No. 14875. Dated 


Appeal from the United States District Court for the Southern District of Florida. 


Judgment modified and affirmed. 


Sherman Antitrust Act and Clayton Antitrust Act 


Private Enforcement and Procedure—Necessary Averments—Injury to Plaintiff. 
A complaint charging a light and power company and a municipality with conspiring to 
monopolize and exercise exclusive control over electric power in a specific area in unreasonable 
restraint of interstate commerce in violation of the Sherman and Clayton Acts was dis- 
missed as not stating a claim upon which relief in the form of treble damages and an 
injunction could be granted. The plaintiff had alleged that the defendants had constructed 
a power line along the only route over which it was technically practical to run power 
lines, that this line served no purpose but was merely a “spite” line to prevent the plaintiff 
from running its own line and was used as a ground before the state road department 
to persuade that department to deny plaintiff the right to string its own power lines. 
On appeal, it was decided that the trial court did not err in dismissing the complaint, 
because, although the plaintiff may have been irreparably damaged by the actions of the 
defendants, it was not /egally injured. The plaintiff had no legal right to construct a 
power line along the state highway without a permit. The refusal of the authorities to 
issue such permit did not legally injure the plaintiff. 


See Private Enforcement and Procedure, Vol. 2,  9009.275. 
For the plaintiff: E. K. Bennett, Waycross, Ga.; Chester Bedell, Jacksonville, Fla. 


For the defendants: Guy W. Botts, and William M. Madison, City Attorney, Jackson- 
ville, Fla.; Will M. Preston, Miami, Fla. 


Before Hutcueson, Chief Judge, Rives, Circuit Judge and Dawkins, District Judge. 
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[Suit Dismissed by Trial Court] 


Rives, Circuit Judge. [Jn full text]: The 
appellant, Okefenokee Rural Electric Mem- 
bership Corporation, sued the appellees, 
Florida Power and Light Company, City 
of Jacksonville and J. D. Kennedy, the 
City’s Commissioner of Utilities, for treble 
damages and for an injunction in an action 
based upon the Sherman and Clayton Anti- 
trust Acts.1. The district judge granted 
defendants’ several motions to dismiss and 
dismissed the action “without leave to the 
plaintiff to amend”. This appeal is from 
the final judgment of dismissal and involves 
the single question of whether the complaint 
states a claim upon which relief can be 
granted. 


According to the averments of the com- 
plaint, which must be considered as true in 
considering its dismissal, the following state 
of facts is disclosed. 


[Statement of Facts] 


Okefenokee finances its operations under 
the Rural Electrification Act, 7 U. S. C. A. 
901, et seq. Under that Act, loans are 
limited to the financing of lines or systems 
for the purpose of furnishing electric energy 
to persons in “rural areas” which are de- 
fined so as to exclude any city or village 
having a population in excess of fifteen 
hundred inhabitants. 7 U. S. C. A. 904, 913. 

Okefenokee purchases its power whole- 
sale in the State of Georgia from Georgia 
Power and Light Company and Georgia 
Power Company. It redistributes that power 
at retail in six counties in Georgia and, for 
more than twelve years has also served 
rural users in Baker, Duval and Nassau 
Counties in the State of Florida. The 
power so redistributed in Florida is pur- 
chased at wholesale in Georgia and carried 
through Okefenokee’s own lines into the 
Florida areas of distribution. 

Florida Power and Light Company oper- 
ates electric generating and distribution lines 
in approximately one-half of the area of the 
State of Florida, including Duval and Nas- 
sau Counties. 

The City of Jacksonville engages in fur- 
nishing electricity in territory beyond its 
territorial limits under a non-exclusive fran- 
chise, as well as in furnishing electricity 
within its limits. 


1See particularly 15 U. S. C. A. 1, 2, 15 and 
26. 
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The individual defendant, J. D. Kennedy, 
is Commissioner for Utilities of the City of 
Jacksonville. 


The Yellow Bluff area in northeast Duval 
County has been without any electric serv- 
ice, the defendant City having refused to 
furnish such service, or having demanded 
the payment of from $1,000.00 to $1,500.00 
per citizen to cover the cost of running 
electric lines to them, whereas service is 
extended by REA on an area basis at a cost 
of a membership of $5.00 per member. At 
the request of approximately 150 rural users, 
Okefenokee made a survey of the Yellow 
Bluff area, took applications for service and 
otherwise complied with conditions neces- 
sary to obtain a loan from REA to build 
a line to serve the Yellow Bluff area. This 
project was known as “K”’ project. 


In connection with “K” project, Okefeno- 
kee arranged also to finance the construction 
of a line sufficiently heavy to carry addi- 
tional power for better servicing of the 
Callahan and Dinsmore areas of Nassau and 
Duval Counties. During the twelve years 
in which Okefenokee has served those areas, 
there have been constantly increasing de- 
mands by Okefenokee member-users due to 
the increased use of modern appliances, 
such as refrigerators, washing machines, 
water pumps, television sets, etc. 


Okefenokee’s plan for servicing the “K” 
project and supplying additional power for 
servicing the Callahan and Dinsmore areas 
contemplated the construction of a power 
line from Kingsland, Georgia, along Federal 
Highway No. 17 to a point where that high- 
way connects with Yellow Bluff Road. From 
this point, which is more than eight miles 
north of the Jacksonville city limits, one 
line would run easterly into the Yellow 
Bluff section for servicing “K” project; 
another line would be run in a westerly di- 
rection to connect with the lines already 
servicing the Callahan and Dinsmore areas. 


The power so obtained in Kingsland, 
Georgia, would be obtained from the Georgia 
Power Company, which has a “practically 
unlimited” supply of “hydro and steam gen- 
erated power” and which it can supply “more 
cheaply” than Okefenokee’s other supplier 
of power, Georgia Power and Light Com- 
pany, whose power is “diesel generated” 
and whose supply is limited. 


{| 67,809 


69,618 


Federal Highway 17 is the only feasible 
route, from an engineering and economic 
standpoint, upon which the new line from 
Kingsland can be built, due to the peculiar 
geography and topography of the marshy 
coastal area through which the line must 
pass. 

Florida Power and the City have an illegal 
territory agreement whereby Florida Power 
is given exclusive rights in Nassau County 
north of the Nassau River, and whereby the 
City is given exclusive rights in Duval 
County, except those parts already being 
served by Florida Power. 


Florida Power and the City, for the pur- 
pose of excluding Okefenokee from the 
area covered by the illegal territory agree- 
ment and for the purpose of destroying 
Okefenokee’s investment in servicing the 
Callahan and Dinsmore areas, formed a 
conspiracy to place a “road block” along 
Federal Highway 17 where Okefenokee ex- 
pected to run its new line, knowing that if 
passage along this highway was blocked 
it would be impossible, from an economic 
and engineering standpoint, for Okefenokee 
to erect its line through the marshes, river 
bottoms and waste lands. 


Defendants have been and now are 
engaged in an unlawful combination and con- 
spiracy to monopolize and exercise exclu- 
sive control over the territory in Nassau 
and Duval Counties in unreasonable re- 
straint and monopolization of interstate 
trade and commerce, in violation of the 
Sherman and Clayton Acts, the detailed 
facts including the following: 


On January 25, 1952, Okefenokee staked 
its proposed line along Highway 17 from 
St. Mary’s River south to Yellow Bluff 
Road and on February 26, 1952, applied to 
the Florida State Road Department for 
permission to construct its power line along 
that route. 

While Okefenokee was waiting for per- 
mission from the State Road Department 
to construct its line along Highway 17, the 
City and Florida Power proceeded to build 
a “spite line’ along the highway “on the 
exact location which had been previously 
staked by Okefenokee.” This was accom- 
pished by Florida Power’s building a line 
southerly to the north bank of Nassau River, 
where it was “dead-ended” and by the City’s 
building a line to the south bank of Nassau 
River. This spite line or road block was 
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constructed “for the sole purpose of taking 
the position that a power line was already 
along said highway” in opposition to Oke- 
fenokee’s application for a permit; the only 
customers who could be served by Florida 
Power’s line were two persons living at the 
Nassau River bridge; the only wire placed 
on the City’s poles was a “neutral strand.” 


In pursuance of the conspiracy, the City 
made a false argument before the State 
Road Department that a line had already 
been extended along Highway 17 in order to 
furnish service to rural users, and that no 
new line should be built, well knowing that 
the line constructed by the City was built 
for spite purposes only and without any 
intention of serving customers in the Yellow 
Bluff area. 


As the result of the building of the spite 
lines and the false arguments based thereon, 
the State Road Department denied a permit 
to Okefenokee to build its line along High- 
Weary l/s. 


As part of the conspiracy, the defendant 
Kennedy carried on a smear campaign in 
an effort to discredit Okefenokee. At Ken- 
nedy’s direction, one of his engineers re- 
quested the County Commissioners of Duval 
County to establish regulations “which 
would prevent a full-scale encroachment of 
the Rural Electrification Co-operative’s power 
lines into the local utility’s territory”, and 
“Sf legally permissible, to prohibit any other 
company from paralleling municipal instal- 
lation.” In that connection, the City’s engi- 
neer stated that “the Municipal utility 
officials expect the REA to ‘come right down 
Main Street Road and begin competition 
with the City’s electric department’,” well 
knowing that Okefenokee could not operate 
in the Jacksonville area. These requests 
and statements were publicized in the local 
press. 


As a result of the City’s smear campaign, 
the County Commissioners of Duval County 
passed discriminatory regulations applicable 
only to REA co-operatives and so designed 
as to prohibit Okefenokee from operating 
in Duval County. 


As a result of defendants’ unlawful ac- 
tivities, Okefenokee’s investment in “K” 
project has been rendered worthless and of 
no value; it has been obliged to attempt to 
service its new members in the Yellow 
Bluff area by a portable power plant at an 
operating cost substantially in excess of the 
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cost of the power it had expected to purchase 
from Georgia Power Company, resulting 
in an operating loss and, unless defendants 
are restrained from continuing their illegal 
agreement and conspiracy, Okefenokee will 
be obliged to abandon “K” project. 


; As a result of Okcfenokee’s inability to 
increase the power being supplied in the 
Callahan and Dinsmore areas sufficiently 
to adequately serve its users there, its entire 
investment in those areas is likely to dry 
up and become worthless. 


[Treble Damages and Injunction Sought] 


The complaint prays for the assessment 
of treble damages and for a permanent in- 
junction dissolving the conspiracy and re- 
straining the defendants from engaging in 
any activity to prevent Okefenokee from 
exercising its rights in Nassau and Duval 
Counties, Florida. 


The district court granted the motions 
to dismiss and dismissed the cause “with- 
out leave to the plaintiff to amend.” * 


[A ppellant’s Contention | 


The appellant vigorously, and with much 
show of authority, attacks each of the 
grounds upon which the district court relied, 
and also the grounds which the district 
court did not consider but which are again 
urged by appellees in brief, and appellant 
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further insists that, laying aside its prayer 
for damages, the complaint is certainly suffh- 
cient as a predicate for injunctive relief. 
As dispositive of this appeal, however, we 
do not think that it is necessary to con- 
sider grounds supporting the district court's 
decision, other than the one which we have 
numbered 4 in the summary in footnote 2, 
supra, and with which we are in substantial 
agreement. 


As a complaint for the recovery of dam- 
ages under 15 U.S. C. A. 15, it is of course 
essential that a legal injury be averred as a 
prerequisite to the recovery of “threefold 
the damages by him sustained.” As a com- 
plaint for injunctive relief, it is essential that 
the averments disclose “a dangerous proba- 
bility that such injury will happen.” Bed- 
ford Co. v. Stone Cutters Assn., BPE Ws aS 
37,54: 


The complaint avers, 


“That Federal Highway 17 is the only 
feasible route from an engineering and 
economic standpoint along which said 
line can be built because of the peculiar 
geography and topography of the area 
through which said highway travels. Said 
Federal Highway 17 runs roughly parallel 
to the Atlantic coast line and most of the 
areas through which said highway runs 
are either inlets from the sea and marshy 
or the wide expanse of the many rivers 
which empty into the ocean along this 


2 The grounds of the district court’s decision, 
stated in a memorandum, may be summarized 
as follows: 

1. Although ‘‘the power source of the plaintiff 
is located in Georgia and the transmission lines 
from that source run continuously into Flor- 
ida,’’ “I am not persuaded that when the sale 
and delivery of electric power to the ultimate 
consumer takes place in Florida, the transaction 
is one of interstate commerce.”’ 

2. ‘“* * the trade and commerce, which the 
Complaint alleges the defendants attempted 
to monopolize, is confined wholly to the State 
of Florida’ and “I therefore find that no 
monopoly condemned by the Sherman and 
Clayton Acts is charged against the defendants 
in this case.”’ 

3, Even ‘‘if interstate commerce is involved, 
and if the alleged conspiracy of the defendants 
does in fact effect some restraint on interstate 
commerce, such restraint is insubstantial and 
indirect.’’ 

4. The injury complained of by Okefenokee 
being the refusal of the State Road Department 
to grant it a permit to run its line down a 
state highway, and the adoption by the Duval 
County Commissioners of regulations invading 
its legal rights, the actions of those administra- 
tive bodies could not afford Okefenokee any 


Trade Regulation Reports 


right of action under the Antitrust Acts, 
since the orders complained of were the sole 
responsibility of the administrative boards, and 
the subject matter was exclusively within their 
jurisdiction; the validity of those orders could 
be attacked only in an action of mandamus or 
other such remedy in the state court and may 
not be collaterally attacked in this proceeding. 

5 Since all acts attributed to the individual 
Kennedy are alleged to have been done in his 
official capacity, and his acts are not shown to 
have been beyond the scope of his authority, 
he could not be personally liable even if the 
City were liable. 

6. ‘‘The defendants urged various other points 
in support of their Motions to Dismiss, includ- 
ing the argument that sale and distribution of 
electricity is a natural monopoly not intended 
to be controlled by the Antitrust Laws, that 
the City of Jacksonville cannot be sued as a 
defendant under the Sherman Antitrust Act, 
that as a pleading, the Complaint fails to con- 
tain the essential ingredients necessary to charge 
a conspiracy in restraint of trade or a monopoly, 
and that the City of Jacksonville cannot be 
a party to a conspiracy. Because the reasons 
discussed more fully require the dismissal of 
the Complaint, I have not considered these argu- 
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part of the coast and consisting of the 
St. Mary’s River and Nassau River and 
the tributaries leading into such rivers. 


In brief, all of the damages averred in the 
complaint and all that are shown to be 
probable have been suffered or will accrue 
from the denial of the right to use this 
“only feasible route”, which in turn results 
from the denial of a permit by the State 
Road Department of Florida, and from the 
rules and regulations governing the use of 
County roads by the Board of County Com- 
missioners of Duval County, Florida. It is 
not claimed that either the State Road De- 
partment or the Board of County Commis- 
sioners was acting beyond its respective 
jurisdiction, or that for any other reason its 
action was invalid. 


[Plaintiff Not Injured Legally] 


As so forcibly illustrated in Keogh v. C. & 
Ne W7ARys Co5)260' Us. Ss 156,163 Tnjucy 
implies violation of a legal right.” The 
plaintiff had no legal right to use the state 
highway without a permit from the State 
Road Department, nor the county roads 
without permission of the Board of County 
Commissioners, and those authorities have 
decided against the plaintiff. So long as 
their decisions stand the plaintiff has not 
been legally injured, notwithstanding it may 
have been irreparably damaged. In the 
case mainly relied on by the appellant, Angle 
v. Chicago, St. Paul, etc. Railway, 151 U. S. 
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1, the plaintiff’s legal rights had been vio- 
lated because the defendant had wrongfully 
induced another company to break its con- 
tract with plaintiff with resultant damages 
independent of the Legislature’s action. In 
that case, there was a legal injury to plain- 
tiff. Here there is no such injury and no 
probability of injury. Of the other cases 
relied on by appellant, American Tobacco 
Co. v. United States [1946-1947 TrapE CASES 
7 57,468], 328 U. S. 781, 809, and United 
States v. New York Great Atlantic & Pacific 
Tea Co. [1940-1943 TrapE Cases { 56,287], 
Sth Cir., 137 F. (2d) 459, 464, were criminal 
prosecutions to the maintenance of which 
private injury was not essential. 


If either the State Road Department or 
the Board of County Commissioners should 
reverse or change its position, or if another 
feasible route should be discovered, and 
legal injury should accrue or be ‘probable 
from the alleged illegal territory agreement 
and unlawful conspiracy and combination, 
the plaintiff should be permitted to amend, 
or a new complaint might be filed, where- 
upon the other important questions pre- 
sented by the motions to dismiss and which 
we have not considered may have to be con- 
sidered and decided. For that purpose, the 
provision “without leave to the plaintiff to 
amend” is stricken from the judgment, and 
as so modified the judgment is affirmed. 


Modified and affirmed. 


[67,810] Bulova Watch Company, Inc. v. Harry Weinstein, Fred Weinstein, and 
Jack Weinstein, co-partners doing business as Weinstein Jewelers. 


In the United States District Court for the Eastern District of Michigan, Southern 


Division. Civil Action No. 9838. Filed April 22, 1954. 


Michigan Fair Trade Act 


Fair Trade—Nonsigners’ Stipulation as Constituting Fair Trade Contract—Enforce- 
ment of Fair Trade Prices Against Nonsigner.—A manufacturer was not entitled to 
injunctive relief against nonsigners of a fair trade contract, although they had previously 
agreed, in a court approved stipulation with the manufacturer, to comply with the pro- 
visions of the Michigan Fair Trade Act. After the entry of the stipulation, the Michigan 
Act was held not to be applicable to nonsigners in the case of Shakespeare Co. v. Lippman’s 
Tool Shop Sporting Goods Co., 1952 Trapve Cases 67,303, and the stipulation did not make 
the nonsigners “signers” of a fair trade contract. 


See Fair Trade, Vol. 1, § 3130, 3258.24. 


For the plaintiff: Levin, Levin, Garnett and Dill (Derderian and Murphy, Detroit, 
Mich., of counsel), Detroit, Mich. 


For the defendants: Max M. Marston, Detroit, Mich. 
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Opinion 

THornNToN, District Judge [In full text]: 
This is an action commenced by the Bulova 
Watch Company, Inc by the filing of a 
complaint on October 6, 1950. The plaintiff 
alleged in said complaint that defendants 
were violating the provisions of the fair- 
trade contract in existence between the 
plaintiff and a retail distributor of its 
watches in Michigan. Plaintiff alleges that 
it notified the four hundred and fifty retail 
jewelers in Michigan authorized to dis- 
tribute its watches of said contract and 
sent them copies of the contract. Plaintiff 
alleges that defendants, who were not par- 
ties to any such contract, were sent such a 
copy but nevertheless offered for sale and sold 
plaintiffs watches at prices less than those 
stipulated in the fair-trade contract. Plain- 
tiff prayed for injunctive relief. On the 
20th day of October, 1950, this Court 
entered a “final order’ based upon a stipu- 
lation submitted by the parties. The stipu- 
lation and order are as follows: 


“STIPULATION 


“TT IS HEREBY STIPULATED AND 
AGREED by and between the parties to 
the above entitled cause that: 

“1. The defendants herein, Harry Wein- 
stein, Fred Weinstein and Jack Weinstein, 
co-partners doing business as Weinstein 
Jewelers, do hereby recognize the estab- 
lished right of the plaintiff Bulova Watch 
Company, Inc., a New York corporation, 
to maintain minimum retail prices for the 
sale of its watches in accordance with 
the so-called ‘Michigan Fair Trade Act’, 
(Compiled Laws of 1948, § 445.151, et 
seg.; M.S. A. § 19.321, et seq.). 


“2 The defendants, Harry Weinstein, 
Fred Weinstein and Jack Weinstein, will 
not sell the watches of the plaintiff at 
prices less than the minimum prices estab- 
lished by the plaintiff from time to time 
in accordance with the said Michigan 
Fair Trade Act. 

“3 The watches of the plaintiff are 
in fair and open competition with the 
watches of the same general class pro- 
duced by others and the minimum resale 
prices established by the plaintiff have 
been and are reasonable. 

“4 In the event of any future violation 
by the defendants of the terms of para- 
graph 2 of this agreement and stipulation, 
the plaintiff shall be entitled to proceed 
against the defendants in this cause and 
to have such process issued against them 
herein as would be available to the plain- 
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tiffs had injunctive relief been granted in 
their favor against the defendants. 

“5. Subject to the foregoing terms, 
further proceedings herein may be dis- 
continued, without prejudice, however, to 
reopening in the event of a violation by 
defendants of the provisions of paragraph 
2 hereof. 


“6. No costs shall be awarded herein.” 


“FINAL ORDER 


“On reading and filing the stipulation 
of the parties herein and annexed hereto, 

“IT 1S HEREBY ORDERED that: 

“1. The said stipulation be approved; 

“2. In the event the defendants violate 
the Agreement contained in paragraph 2 
of said stipulation, the plaintiff may apply 
to this Court, in this cause, for such 
process to be issued against the defend- 
ants as may be within the jurisdiction 
of this Court; 

“3. Subject to the foregoing, further 
proceedings herein be discontinued, with- 
out prejudice, however, to reopening as 
aforesaid in the event of the violation by 
defendants of the provisions of paragraph 
2 of said stipulation; 

“A No costs be awarded herein.” 


[Injunction Sought] 


Subsequently, in December of 1953, plain- 
tiff filed a “Motion to Hold and Punish 
Defendants for Contempt and for Further 
Injunction” in which plaintiff alleged that 
defendants had violated the provisions of 
paragraph 2 of the stipulation and should 
be punished accordingly. At the hearing on 
the above motion defendants contended that 
they were not guilty of violating the order 
of the Court, as said order was merely an 
approval of the stipulation, and was not 
in itself prohibitory against any particular 
course of conduct. The Court entered a 
judgment finding the defendants not guilty 
of the alleged contempt. The plaintiff then 
requested that the Court issue its injunction 
as originally prayed for. 


[Act Not Applicable to Nonsigners]| 


It is the propriety of such injunctive 
relief with which we are here concerned. 
Oral argument was had on this issue and 
briefs submitted by the respective parties. 
There appears to be agreement that for an 
injunction to issue here, the defendants 
must have some contractual relationship 
with the plaintiff. The Shakespeare case 
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(Shakespeare Company v. Lippman’s Tool 
Shop Sporting Goods Company [1952 TRADE 
Cases § 67,303], 334 Mich. 109) decided 
June 27, 1952, is the pivotal discussion 
point. According to the plaintiff herein, the 
Shakespeare case held that “the defendant, 
being a non-signer, was not subject to the 
restraint sought to be imposed by the act,” 
and upheld the decision of the trial court 
denying an injunction. Plaintiff does not 
contend that defendants signed the custom- 
ary fair-trade contract which its many dis- 
tributors have signed, but contends that the 
stipulation entered into between plaintiff 
and defendants in this case, on which the 
approval order of October 30, 1950, was 
predicated, in effect constitutes such a fair- 
trade agreement as to classify the defend- 
ants as signers within the purview of the 
Michigan Fair Trade Act and the Shake- 
speare case. With this theory we cannot 
agree for elementary reasons. The stipu- 
lation between the parties was entered into 
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on the basis of the Fair Trade Act of 
Michigan. (MSA 19.321 et seq). The stipu- 
lation of October 1950 specifically states 
that defendants would comply with the 
provisions of said Act. In June 1952 
the Supreme Court of Michigan held in the 
Shakespeare case that the Act did not apply 
to non-signers. The Act, therefore, was 
inapplicable to defendants, defendants not 
being signers of a fair-trade agreement. 
The fact of having signed a stipulation to 
abide by the Act cannot conceivably, in our 
opinion, make defendants “signers” within 
the meaning of the Act and of the holding 
in the Shakespeare case. 


In conclusion, we find that the defend- 
ants are non-signers within the purview of 
the Michigan Fair Trade Act, and of the 
Shakespeare decision, and that there is no 
basis for the issuance of an injunction 
against them. 


An order may be entered accordingly. 


[ 67,811] 
Belle Restaurant & Bar. 


In the Louisiana Court of Appeal for the Parish of Orleans. 


June 21, 1954. 


New Orleans Cigarette Service Corp. v. August Sicarelli, d. b. a. Dixie 


No. 20,313. Dated 


Appeal from the Civil District Court for the Parish of Orleans, Division “FE,” 
No. 325-545. FRANK J. SticH, Judge. Affirmed. 


Louisiana Monopoly Law 


Monopolies—State Antitrust Laws—Exclusive Dealing—Cigarette Vending Machine 
Service.—A contract whereby a retailer agreed to give the operator of a cigarette vending 
machine service the exclusive right to sell cigarettes on the retail premises for a period 
of three years in consideration of a loan of $300 did not substantially lessen competition 
or tend to create a monopoly in violation of the Louisiana statutes. Neither the contract 
nor the merchandising operations under it restricted in any manner the brands of ciga- 
rettes to be sold through the vending machines. At most, the contract was the grant to 
the plaintiff, for a period of three years, of the exclusive right to sell cigarettes on the 
defendant’s premises through the medium of the plaintiff's vending machines. The 
a ed under all of the circumstances was a reasonable one, limited both as to locality 
and time. 


See Combinations and Conspiracies, Vol. 1, § 2323. 

For the plaintiff-appellee: Jones, Walker & Waechter, New Orleans, La. 

For the defendant-appellant: Piazza & Gulotta, New Orleans, La. 

Before RicHarp T. McBripe, and Goprrey Z. Recan, Judges, and Morris B. RepMANN 
Judge Ad Hoc. i 


[Contract for Cigarette Vending 
Machine Service] 


Morris B. RepMann, Judge Ad Hoc [In 
full text|: Plaintiff’s business consists of 
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owning, stocking and servicing cigarette 
vending machines which it installs in res- 
taurants, bars and other public places. De- 
fendant operates a restaurant and bar on the 
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premises No. 1104 South Rampart Street, 
in the City of New Orleans. 


Only July 14th, 1952, the parties entered 
into a written contract under which plain- 
tiff loaned to defendant $300.00, taking 
defendant’s demand non-interest bearing 
note in that amount, and placing two of 
its vending machines stocked with pack- 
ages of popular brands of cigarettes in 
defendant’s place of business, and bound 
itself for a period of three years to keep 
“cigarette vending machine on said premises 
and service same as required.” It was 
understood that defendant should receive, 
and he did actually receive, commissions 
on the cigarettes sold through the vending 
machines. 


[Cigarette Commissions Credited 
Against Debt] 


These commissions were credited monthly 
against the three hundred dollar indebted- 
ness represented by defendant’s note. As 
of September 25th, 1953, the application of 
the earned commissions had reduced the 
balance due on the note to $114.64, which 
balance the defendant paid. 


Under the written contract defendant 
agreed 


“that for a period of 3 year(s) from the 
the date hereof, all sales of cigarettes at 
the premises of the undersigned will be 
made exclusively through the medium of 
the cigarette vending machine installed, 
or to be installed by you upon said 
premises and serviced by you and that 
no cigarettes will be sold on said premises 
otherwise than through such cigarette 
vending machine.” 


[Contract Violated by Retailer] 


On or about September 25th, 1953, the 
defendant turned to the wall the two ciga- 
rette vending machines placed in his busi- 
ness premises under the contract so that 
they could not be availed of for the pur- 
chase of cigarettes, and permitted the in- 
stallation on the premises of cigarette 
vending machines not owned by plaintiff. 
This, of course, was in direct violation of 
his obligations under the written agreement. 


[Breach of Contract Enjoimed] 


The plaintiff sought and obtained a 
permanent injunction restraining defendant, 
until the expiration of the three-year period, 
namely, July 14th, 1955, from continuing 
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those breaches of the contract. The de- 


fendant appealed. 


[Tendency of Contract To Create 
Monopoly Alleged] 


To support his position, defendant argues 
that: (1) the contract is without cause or 
consideration; (2) the contract tends to 
rstrict and lessen competition and to create 
a monopoly and is therefore against public 
policy; and (3) failing to prove irreparable 
injury, injunctive relief should not have 
been granted. 


We are wholly unable to grasp the basis 
of defendant’s contention that the contract 
was without consideration. The defendant 
received a non-interest bearing loan of 
$300.00; he had the obligation of the plain- 
tiff to furnish, install, keep stocked and 
service, for the period of the contract, a 
cigarette vending machine or machines; he 
was to receive and did actually receive 
commissions on the cigarettes disposed of 
through the machines. Unless the contract 
was unlawful, there can be no doubt that 
there was ample consideration to support 
the defendant’s obligation not to sell ciga- 
rettes on the particular premises other than 
through the medium of the machines. 


[No Restraint of Trade] 


The contention that the contract is vio- 
lative of L. R. S. 51:124 prohibiting contracts, 
the effect of which is “to substantially lessen 
competition or tends to create a monopoly in 
any line of commerce,” is likewise untenable. 

Neither the contract nor the operation 
thereunder restricted in any manner the 
brands of cigarettes to be sold through the 
vending machines. At most the contract 
was merely the grant to the plaintiff, for 
a period of three years, of an exclusive right 
to sell cigarettes in the defendant’s single 
bar and restaurant through the medium of 
plaintiff’s vending machines, The restric- 
tion under all of the circumstances was a 
reasonable one, limited both as to locality 
and time. 17 C. J. S. 639, sec. 255. 

A considerable part of the testimony 
deals with the question whether plaintiff 
would or would not suffer irreparable 
damage for the defendant’s breach of the 
contract were he not enjoined. From the 
evidence in the record we find that, to say 
the least, the resulting damage would be 
extremely difficult to determine with that 
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degree of certainty which the law requires. 
However, under the contract the obligation 
of the defendant in the respects complained 
of is one “not to do.” He is obligated not 
to interfere with the installation and oper- 
ation of plaintiff's vending machines and 
not to compete with them in selling ciga- 
rettes on the premises in any other manner. 
Our Civil Code, Article 1929, provides: 


“Tf the obligation be not to do, the 
obligee may also demand that the obligor 
be restrained from doing anything in 
contravention of it, in cases where he 
proves an attempt to do the act cove- 
nanted against.” 
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See Oliver v. Home Ice Service Co., Inc., 
161 So. 766. 

Accordingly, it is our conviction that 
the obligations of the defendant under the 
contract are supported by adequate and 
legal consideration; that the restraint of 
the contract, being reasonable under the 
circumstances, is not violative of either 
statutory law or public policy, and that 
irreparable damage is not an essential con- 
dition for granting an injunction restraining 
the breech of an obligation not to do. 


The judgment appealed from is affirmed 
at the cost of appellant. 


Affirmed. 


[] 67,812] Westinghouse Electric Corp. v. Hempco Corp. 


In the New York Supreme Court, Nassau County. 


Dated July 7, 1954. 


132UNo Ye” Le CarNogispee: 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Suit for Injunctive Relief—Defenses—Price Violation by Enforcing Party. 
—A motion for a temporary and permanent injunction to restrain violations of a fair trade 
contract was granted when the plaintiff proved by affidavit that it no longer sold through 
“club plans” or through the use of soap premiums. The defendant’s contention that the 
plaintiff did not come into court with clean hands and was therefore unentitled to equi- 


table relief was thereby rebutted. 
See Fair Trade, Vol. 1, J 3452.34. 


For the plaintiff: William L. Storey, Huntington, N. Y. 
For the defendant: Gerard F. Nierenberg, New York, N. Y. 


[Injunction Granted] 


HunvtIncton, Justice [/n full text]: Plain- 
tiff moves for an order, pursuant to the 
provisions of section 239-a et seq. of the 
General Business Law, enjoining the de- 
fendant temporarily and permanently from 
selling the plaintiff's appliances at less than 
the fixed resale price. Defendant does not 
deny the charges made by the plaintiff but 
contends that plaintiff does not come into 
court with clean hands and is thereby pre- 
cluded from seeking this relief. Plaintiff 
submits an affidavit of one of its executives 
stating that it no longer sells through “club 
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plans” or through the use of soap premiums 
(the procedures criticized by defendants). 
Under these circumstances, the plaintiff is 
entitled to the relief sought (General Elec- 
tric Co. v. R. H. Macy & Co., Inc., [1950- 
1951 Trape CAsEs J 62,764], 103 N. Y. S., 
2d, 440; Haffey uv. Lynch, 143 N. Y., 241; 
Westinghouse Electric Corp’n v. White Plains 
Buying Service [1954 TRapvE Cases { 67,743], 
Supreme Court, Westchester County, Eager, 
J., N. ¥. L. J., June 24, 1954). The motion 
is granted upon condition that plaintiff fur- 
nish a surety undertaking in the sum of 
$1,000 at the time of settlement of the 
order. Settle order. 
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[7 67,813] United States v. United States Gypsum Co., et al. 


In the United States District Court for the District of Columbia. Civil Action 
No. 8017. Filed July 6, 1954. 


Case No. 548 in the Antitrust Division of the Department of Justice. 


Petitions of the United States, National Gypsum Co., Certain-Teed Products Co., 
Ebsary Gypsum Co., Inc., and Newark Plaster Co. for Orders, Modifications or Directions 
for the Enforcement, Construction or Carrying Out of the Final Decree of May 15, 1951. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit by Co-Defendants in U. S. Antitrust Suit 
to Restrain Other Defendant from Seeking to Recover for Use of Its Patents—Jurisdic- 
tion—Right of Private Parties to Seek Construction or Enforcement of Government 
Decree.—Petitioners, parties to a Government antitrust decree declaring certain patent 
licensing agreements void, sought an injunction against respondent, another party to the 
decree, to restrain four separate suits filed by the respondent against the petitioners in other 
courts for royalties or for the reasonable value of certain of its patents or for damages 
because of infringement. The contention of the respondent that the court had no juris- 
diction to entertain the injunction suit because (1) only the Government could move 
to construe or enforce the final decree, and (2) the Government could participate in the 
four patent suits as an intervenor or as amicus curiae was overruled. Although the Attor- 
ney General represents the public interest in antitrust cases, where a decree accords rights 
to parties thereto, they can enforce such rights in a manner consonant with the underlying 
purposes of the decree. By the terms of the final decree jurisdiction was reserved for 
any parties to the decree to apply for construction and enforcement of the decree. Fur- 
ther, jurisdiction could be taken, because (1) a court of equity can compel obedience to 
its decree, and where it is contended that there has been a violation of the decree, the 
court can determine whether or not such violation has actually been committed; (2) when 
a status established by a final decree is allegedly endangered by the acts of the respondent, 
an issue within the jurisdiction of the court is created; (3) jurisdiction to modify the final 
decree within limits necessary to perfect its effectuation was expressly reserved by the 
terms of that decree; and (4) to avoid the possible misconstruction of the final decree 
in a multiplicity of actions, each involving the meaning and application of the decree. 

See Dept. of Justice Enforcement and Procedure, Vol. 2, { 8233.325, 8233.400, 8233.475; 
Private Enforcement and Procedure, Vol. 2, § 9035.05. 


Private Enforcement and Procedure—Where Right Sought to Be Enforced Is Integral 
Part of Scheme in Violation of Antitrust Laws—Patents—Suit for Royalties or for 
Infringement Damages—Licensing Agreements Void Under Final Judgment—Scope of 
Provision of Final Judgment.—Petitioners, parties to a Government antitrust decree 
declaring certain patent licensing agreements null and void, sued to restrain the respond- 
ent, another party to the decree, from bringing in other courts four separate suits, each 
based on alternative claims for royalties or for the reasonable value of the use of certain 
of its patents or for damages because of infringement. Petitioners contended that the 
final decree in the Government case, declaring license agreements illegal, null and void, 
barred the patent suits. Since two counts in each of the four patent suits were based 
squarely on license agreements set forth in the Government decree and declared null 
and void by it, further prosecution of these two counts was enjoined as violative of the 
final decree. Limited actions involving the direct issue of patent infringement were not 
enjoined, since in this situation, the final decree entered in the Government case would 
not be affected. 

See Dept. of Justice Enforcement and Procedure, Vol. 2, § 8233.325; Private Enforce- 
ment and Procedure, Vol. 2, § 9041.155, 9041.350. 

Private Enforcement and Procedure—Where Right Sought to Be Enforced Is Integral 
Part of Scheme in Violation of Antitrust Laws—Licensing Agreements Void Under Final 
Judgment—Modification of Judgment—Infringement, Contract, and Quantum Meruit 
Suits.—Petitioners, parties to a Government antitrust decree declaring certain patent 
licensing agreements null and void, sued to restrain the respondent, another party to the 
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U.S. v. U.S. Gypsum Co. 
decree, from bringing in other courts four separate suits, each based upon alleged patent 
uses. Petitioners contended that the patent suits were barred by the provisions of the 
final decree in the Government suit, but that if they were not so barred, that the Govern- 
ment decree should be modified so as to prohibit them. The purpose and permissible 
function of an antitrust decree modification order is to cover something within the broad 
purposes of the decree but which, for some proper reason, was not included in the existing 
decree. The determinative test is whether or not modification is reasonably necessary 
to effectuate the basic purposes of the decree. The purpose of the decree was to pre- 
vent the unlawful use of patent rights to violate the antitrust laws. The final decree 
did not cover suits for infringement, in contract, or for quantum meruit, Consequently, 
the final decree was modified to enjoin prosecutions based on patent infringements and on 
contracts. To allow recovery on the contracts and grant the relief sought would bring 
about the very recovery prohibited by the decree declaring the agreements null and void. 
As to the count based on quantum meruit covering the use of the patents, this count would 
be proper and prosecution thereof should not be enjoined unless the respondent would be 
barred by unpurged misuse of its patents. However, it was determined that patent misuse 
existed, that it was shown as a matter of law and on the facts, and that it was unpurged. 
Consequently, the counts for quantum meruit were enjoined also. 


See Dept. of Justice Enforcement and Procedure, Vol. 2, { 8233.325; Private Enforce- 
ment and Procedure, Vol. 2, § 9027.30, 9043.05. 


For the petitioners: Edward Knuff, Special Assistant to the Attorney General, argued 
orally; Vincent A. Gorman and Lawrence Gochberg, trial attorneys for the United States, 
appeared; Stanley N. Barnes, Assistant Attorney General, Charles H. Weston and Edward 
Knuff, Special Assistants to the Attorney General, William D. Kilgore and Vincent A. 
Gorman, trial attorneys for the United States, were on the briefs (all for the United 
States). Samuel I. Rosenman argued orally; Seymour Krieger, Elmer E. Finck, and 
Seymour D, Lewis appeared; Samuel I. Rosenman, Elmer E, Finck, Seymour D. Lewis, 
Stanley M. Silverberg, Howard Weinstein, and Seymour Krieger were on the briefs, with 
Finck & Huber, and Rosenman, Goldmark, Colin & Kaye, of counsel (all for National 
Gypsum Co.). Norman A. Miller argued orally; Herbert W. Hirsh, C. Roger Nelson, 
Henry Clausen, and Franklin M. Schultz appeared; Herbert W. Hirsh, Norman A. Miller, 
and Clausen, Hirsh & Miller were on the briefs, with Garson Purcell, and Purcell & 
Nelson, of counsel (for Certain-Teed Products Corp.). Benjamin P. DeWitt argued orally 
(for Newark Plaster Co.), and Joseph S. Rippey argued orally (for Ebsary Gypsum Co., 
Inc.); joint briefs were filed for Newark Plaster Co. and for Ebsary Gypsum Cosdnc!, 
upon which were De Witt, Pepper & Howell (attorneys for Newark) and Joseph S. 
Rippey (attorney for Ebsary), as were Benjamin P. DeWitt, Sidney Pepper, and Joseph 
S. Rippey, of counsel. 


For the respondent: Cranston Spray and Bruce Bromley argued orally; Robert C. 
Keck, Hugh Lynch, Jr., and John E. MacLeish appeared; Bruce Bromley, Cranston 
Spray, Robert C. Keck, and Hugh Lynch, Jr., were on the briefs, as were Cravath, Swaine 
& Moore, and MacLeish, Spray, Price & Underwood, of counsel (for United States 
Gypsum Co.). 

For the Celotex Corporation: Albert E. Hallett. 


Before KrmproucH Stone, Circuit Judge, and Eucenre Wortey and WittiAM P. Cote, 
Jr., Judges of the U. S. Court of Customs and Patent Appeals, sitting as District Judges. 

For other judgments entered in this proceeding in the U. S. District Court, District 
of Columbia, see 1950-1951 Trade Cases {] 62,578, 62,853; 1946-1947 Trade Cases { 57,473. 
For opinions of the U. S. Supreme Court, see 1950-1951 Trade Cases {| 62,632, 62,729; 
1948-1949 Trade Cases {[ 62,226. 


[History of Litigation] 


Stone, Circuit Judge [In full text except 
for omissions indicated by asterisks|: The 
United States brought an antitrust action 
(Civil No. 8017) against United States 


1 67,813 


Gypsum Company, et al., which were en- 
gaged in the mining of gypsum rocks and 
in the manufacture and sale of gypsum 
products. The complaint charged that a 
controlling unlawful combination was effectu- 
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ated by means of substantially uniform 
patent license agreements between USG 
and the other manufacturing defendants as 
licensees. At the close of evidence for the 
United States, the statutory Court of three 
Judges sustained a motion to dismiss the 
complaint under Rule 41(b) of the Federal 
Rules of Civil Procedure upon the ground 
that on the facts and the law the Govern- 
ment had shown no right to relief (U. S. 
uv. U. S. Gypsum Co., et al. [1946-1947 Trane 
Cases § 57,473], 67 F. Supp. 397). 


The Government appealed and the Su- 
preme Court reversed and remanded “for 
further proceedings in conformity with this 
opinion” [1948-1949 Trape Cases 62,226] 
(333 U. S. 364, 402). This decision was on 
March 8, 1948 with rehearing denied on 
April 5, 1948 (333 U. S. 869). 


After remand, the Government moved for 
a summary judgment, which was entered 
on November 7, 1949 (one Judge dissent- 
ing) [1950-1951 Trapve Cases f[ 62,578]. As 
of that date, this Court entered a decree 
intended to cover the matters involved. 
Both sides appealed. The Government con- 
tended that the decree was not adequate to 
cure the ill effects of the illegal conduct of 
the defendants. The defendants contended 
that the summary judgment had denied 
their right to present direct evidence which 
would have established the lawfullness of 
their activities. 


May 29, 1950, the Supreme Court dis- 
missed the appeal of the defendants [1950- 
1951 Trape CAsEs J 62,632] (339 U. S. 959) 
in a memorandum (339 U. S. 960) wherein 
it affrmed Article III of the November 7, 
1949, decree and stating: 


«“% x > Article III of the decree of 
the District Court of November 7, 1949, 
reading as follows: “The defendant com- 
panies have acted in concert in restraint 
of trade and commerce among the sev- 
eral states in the eastern territory of the 
United States to fix, maintain and control 
the prices of gypsum board and have 
monopolized trade and commerce in the 
gysum board industry in violation of sec- 
tions 1 and 2 of the Sherman Antitrust 
Act,’ is affirmed. The corporate defend- 
ants and Samuel M. Gloyd, doing busi- 
ness as Texas Cement Plaster Company, 
are enjoined, pending further order of 
this Court, from (1) enforcing in any 


Cited 1954 Trade Cases 
U.S. uv. U.S. Gypsum Co. 


69,627 


manner whatsoever the provisions of 
their current license agreements fixing, 
maintaining, or stabilizing prices of gyp- 
sum board or the terms and conditions 
of sale thereof, and (2) from entering 
into or performing any agreement or 
understanding in restraint of trade and 
commerce in gypsum board among the 
several states in the eastern territory of 
the United States by license agreements 
to fix, maintain or stabilize prices of 
gypsum board or by license or other con- 
certed action arranging the terms and 
conditions of sale thereof.” 


On November 27, 1950, the Supreme 
Court decided [1950-1951 TRrapE CASES 
1 62,729] (340 U. S. 76) that the decree 
of November 7, 1949 was inadequate. The 
Court pointed out wherein it found such 
inadequacies and closed its opinion as fol- 
lows: “With these general suggestions, the 
details and form of the injunction can be 
more satisfactorily determined by the Dis- 
trict Court. Its procedure for the settle- 
ment of a decree is more flexible than 
ours.” On the same day, the Supreme 
Court extended its injunction order of May 
29, 1950 (339 U. S. 960) to be “continued 
in effect until the entry of a final decree 
in the District Court.” * 

On May 15, 1951, this Court modified 
its earlier decree in accordance with this 
opinion of the Supreme Court [1950-1951 
TrapE CASES § 62,853]. There was no ap- 
peal therefrom. This is the present Final 
Decree. 

In January, February or March, 1953, 
USG filed separate similar actions against 
four of the other corporate defendants in 
the antitrust action. These suits were: 
against the National Gypsum Company, in 
the Northern District of Iowa; against 
Certain-Teed Products Corporation, in the 
same District; against Newark Plaster 
Company, in the District of New Jersey; 
and against the Ebsary Gypsum Company, 
in the Southern District of New York. 
Each of these suits was based on alternative 
claims for royalties or for the reasonable 
value of the use of certain of its patents or 
for damages because of infringement. The 
time period covered by each of these four 
suits was, roughly, from the first opinion 
by the Supreme Court (March 8, 1948), to 
the date of the Final Decree (May ey 


1 This) extension order appears in the mandate 
issued to this Court on the remand from the 
opinion in 340 U. S. 
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1951), and, as to Newark and Ebsary, up 
to the filing of the complaint against each 
of them. 


[Antitrust Decree Claimed as Bar 
to Patent Suits] 


The Petitioner in each of the four suits 
here has filed, in the antitrust case, its 
separate petition to enjoin the USG suit 
against it and for associated relief. Very 
broadly stated, these petitions are based on 
claimed protection of the Final Decree in 
the antitrust case, on misuse of patents, 
and on prevention of a multiplicity of ac- 
tions. Stay orders have been entered in 
the two Iowa District cases to await action 
here. Also, the United States has filed a 
petition to enjoin USG from asserting any 
claim or suit “in whole or in part on any 
of the license agreements adjudged illegal, 
null and void by the final decree of this 
Court entered on May 15, 1951, or on any 
provision thereof.” As to any claims based 
on such license agreements, the United 
States alleges that such “are barred by, 
and constitute an attempt to defeat, said 
decree.” As to any “alternative claims” set 
forth in such four suits, the United States 
“takes no position” as to whether or not 
they are barred by the Final Decree. 


Both by briefs and oral arguments, the 
issues have been excellently presented by 
very able counsel for all of the parties. 


A plan as a guide to our sequence in 
considering the issues before us is under 
four general headings as follows: 


J—Jurisdiction 
II—Scope of Article IV of the Decree 
IlI—Modification of the Decree 
IV—Misuse and Purge 


This opinion will follow that arrangement. 
I—Jurisdiction 


Jurisdiction of a Court to act upon 
matters presented to it is purely a matter 
of power to act. Having such power, 
whether a Court should exercise it may or 
may not become a matter of discretion 
depending upon whether, under all the cir- 
cumstances of the situation before the 
Court, the Court has a duty or has a choice. 


Petitioners claim jurisdiction here on four 
grounds: (a) to compel obedience to the 
Decree, (b) to implement the Decree in 
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order to effectuate its “basic”? purposes, 
(c) to exercise a “paramount” jurisdiction 
under express reservations in Article X 
thereof, and (d), under broad powers of a 
court of equity, as the most appropriate 
forum to prevent possible misconstruction 
of the Decree, in a multiplicity of actions, 
by Courts unfamiliar with this antitrust 
case litigation. 

Besides countering each of these grounds, 
USG contends (a) that only the Govern- 
ment (being the sole original complainant) 
can move to construe or enforce the De- 
cree, and (b) that the Government can 
participate in the four suits as a permitted 
intervener or as an amicus curt. 

Such being the contentions as to this 
issue, it seems logical to consider first the 
contentions of USG. The main reliance of 
USG is Buckeye Coal and Railway Co. v. 
Hocking Valley Co., 269 U. S. 42. Peti- 
tioners distinguish this case on the grounds 
that the Buckeye was not a party to that 
antitrust suit (while Petitioners are de- 
fendants in stich action here); and that 
Article X of this decree expressly reserves 
jurisdiction to enable “any of the parties 
to this decree * * * to apply to this 
Court, at any time for such orders” etc. 
They cite Missouri-Kansas Pipe Line Co. vw. 
U. S. [1940-1943 Trapr Cases J 56,103], 312 
U. S. 502; Local Loan Co. v. Hunt, 292 U. S. 
234 and Terminal Railroad Assn. v. U. S., 
266 U. S. 17 to support their contention 
that parties to an antitrust case may act 
to protect their interest based on the anti- 
trust Decree. 


[General Enforcement Powers of Equity] 


Speaking generally and without regard 
to any special considerations applicable to 
antitrust suits, it is correct to say that a 
court of equity has power to enforce its 
decrees and that such power includes im- 
plementation of the basic purposes thereof 
in so far as such appears from the lan- 
guage or from the clear intendment thereof. 
These rules apply to civil antitrust suits 
brought by the Government with the impor- 
tant qualification or limitation as to the 
parties who may take advantage of them. 
This difference arises from the purposes of 
such suits. The purposes of such an action 
are to destroy an economic situation which 
is resulting from a conspiracy or monopoly 
in restraint of interstate commerce to the 
harm of the public. 
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To represent and protect this public 
interest is made the duty of the Attorney- 
General (15 U. S. C. A. §4 and related 
sections of the Act). 


USG relies upon the Buckeye Coal & Rail- 
way Co. et al. v. Hocking Valley Railway 
Company et al., 269 U. S. 42, which dis- 
missed certain petitions in intervention seek- 
ing relief in an antitrust suit brought by 
the Government and in which a decree for 
dissolution had been entered some seven 
years before the intervening petitions were 
filed, as establishing the doctrine that only 
the Attorney-General can seek to enforce, 
construe or modify a decree requiring dis- 
solution under the Act. There are expres- 
sions in the Buckeye case which tend to 
support such a view.’ However, this state- 
ment is immediately followed by another 
which clearly implies that the situation 
might have been different had interveners 
been parties to the antitrust suit.* 


Parties to an original antitrust suit have 
a status therein which often does not apply 
to outsiders. This arises from the practical 
effects of the decree upon the legal rights 
of the parties. Such a decree is based upon 
a determination that the Act has been 
violated by an existing economic situation. 
Necessarily, the relief is such alteration of 
that situation as will do away with all 
unlawful features and potentialities. Un- 
avoidably, such legal surgical operations 
involve and change the inter-relationship of 
the defendants, whose only reason for being 
made parties defendant was that they parti- 
cipated in the violation of the Act. Such 
decrees are intensely practical. Often, in 
this readjusting process, a decree provides 
not only for duties but also for rights inter 
se the parties. Where such rights are given, 
they carry to the recipient party the right 
to urge compliance, within the limits of 
the decree. 

This is the rule applied in Terminal Rail- 
road Association of St. Louis et al. v. United 
States et al., 266 U. S. 17. This was an 
action for contempt instituted by the “west 


2 This duty is different and broader than the 
right given individuals to recover separate dam- 
ages under 15 U.S. C. A. §15. Compare United 
States v. The Borden Company et al., [1954 
TRADE CASES { 67,754] 348 U. S. —, May leg 
1954. 

3 At page 49 of that opinion the Court stated: 

““* * * The United States, which must alone 
speak for the public interest, does not appear 
with them (the interveners) on this appeal. 


Trade Regulation Reports 


Cited 1954 Trade Cases 
U.S. v. U.S. Gypsum Co. 


69,629 


side lines” against the “east side lines” 
based upon the contention that the latter 
had violated an antitrust case decree to the 
damage of rights alleged accorded the “west 
side lines” under that decree. In that opin- 
ion (p. 27) the Court stated: 


“In these proceedings, the United States 
did not join in the complaint or participate 
in the hearing in the District Court, but 
has since appeared and is aligned with 
the appellees. The Proceedings were in- 
stituted by the west side lines, not to 
vindicate the authority of the court, but 
to enforce rights claimed by them under 
the original decree. The controversy is 
between them and the east side lines as 
to whether the former or the latter shall 
bear transfer charges on west bound 
through freight.” 


Also, the Court (p. 29) stated: 


“xk * %* The question whether the east 
side lines are bound to pay transfer 
charges on west bound through freight 
depends upon the proper construction 
and application of the original decree.” 


[Intervention in Columbia Gas 


Case Cited] 


There is another case which is impor- 
tant. In an antitrust suit by the United 
States v. Columbia Gas and Electric Co. et al., 
a consent decree was entered. The closing 
paragraph of the decree provided that Pan- 
handle Eastern Pipe Line Co. (not a party 
in the action) “upon proper application, 
may become a party hereto for the limited 
purpose of enforcing the rights conferred 
by Section IV hereof.” Thereafter, Pan- 
handle sought to do this by applying for 
leave to intervene, which was denied by 
the District Court. The appeal of Pan- 
handle is Missouri-Kansas Pipe Line Co. v. 
United States et al. [1940-1943 TrapE Cases 
156, 103, 3120 159503: 


In discussing the case, the Supreme Court 
stated (p. 504) that the “issues here revolve 
around the scope of those provisions of the 
decree.’ Among the arguments pressed 
was a challenge to the jurisdiction over 


They have therefore no locus standi. United 
States v. Northern Securities Co., 128 Fed. 368” 
(should be 808). 

4 At page 49 appears: 

“Underneath all these reasons for dismissing 
the appeal, is the fundamental objection that 
these coal companies presented no case upon 
their petition justifying their intervention. They 
were not parties to the original suit.” 
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the appeal or, “in the alternative, insisting 
on the propriety of the action of the dis- 
trict court” (p. 505). It was argued that 
“the Attorney-General is the guardian of 
the public interest in enforcing the anti- 
trust laws * * * (and that) injection of 
new issues ought not to be allowed to 
delay disposition of the main litigation 
* * * (pn. 505). The Court stated (p. 506): 


“All of these arguments misconceive 
the basis of the right now asserted. Its 
foundation is the consent decree. We are 
not here dealing with a conventional form 
of intervention, whereby an appeal is 
made to the court’s good sense to allow 
persons having a common interest with 
the formal parties to enforce the common 
interest with their individual emphasis. 
Plainly enough, the circumstances under 
which interested outsiders should be allowed 
to become participants in a litigation is, 
barring very special circumstances, a 
matter for the nisi prius court. But where 
the enforcement of a public law also 
demands distinct safeguarding of private 
interests by giving them a formal status 
in the decree, the power to enforce rights 
thus sanctioned is not left to the public 
authorities nor put in the keeping of the 
district court’s discretion. 


“That is the present case. Panhandle’s 
right to economic independence was at 
the heart of the controversy. An impor- 
tant aspect of that independence was the 
extension of its operations to permit sales 
in Detroit. The assurance of this exten- 
tion was deemed so vital that it was 
safeguarded by explicit provisions in the 
decree.” 


Further, the Court stated (p. 508): 


“We are not concerned with the sub- 
substantiality of this claim. The sole 
question before us is whether there was 
standing to make the claim before the 
district court. We hold there was such 
standing. To enforce the rights conferred 
by Section IV was the purpose of the 
motion.” “Nor can the enforcement of 
this protection be deemed remotely in con- 
flict with the public duties of the Attorney- 
General, nor to bring in digressive issues, 
nor to impeach the existing decree. It is 
a vindication of the decree.” 


5 We have confined our discussion to parties 
to the original Antitrust suits. However, there 
are other cases where persons not parties but 
directly affected by the decree in such cases 
have been allowed, in connection with such suits, 
to intervene or to defend to test their rights. 
Examples are Hughes v. United States [1952 
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In the concluding paragraph, the Court 
states (p. 509): 


“Tn a memorandum filed by the Attor- 
ney General we are advised that on Janu- 
ary 18, 1941, the district court filed an 
opinion approving the plan for modifying 
the original decree subject to some sug- 
gestions by the Government. This, we 
are told ‘is believed to satisfy the public 
interest,’ and so the Government desires 
to sustain the action of the court below 
without further litigation. We recognize 
the duty of expeditious enforcement of 
the antitrust laws. But expedition cannot 
be had at the sacrifice of rights which the 
original decree itself established. We as- 
sume that the district court will adjust 
the right which belongs to Panhandle 
with full regard to that public interest 
which underlay the original suit.” 


[Jurisdiction Sustained] 


We think that these three cases announce 
the following rules of law applicable to the 
situation here: the Attorney-General is the 
representative of the “public interest” in 
antitrust cases brought by the Government; 
but that where a dissolution decree by 
specific statement or by fair implication 
therein accords rights to parties thereto, 
they have a standing, in the main suit, to 
enforce such rights in a manner consonant 
with the underlying purposes of the decree.® 


In this Final Decree, there was (Article X) 
an expressly reserved jurisdiction “for the 
purpose of enabling any of the parties to 
this decree, or any other person, firm or 
corporation that may hereafter become bound 
thereby in whole or in part, to apply to this 
Court at any time for such orders, modifica- 
tions, vacations or directions as may be neces- 
sary or appropriate (1) for the construction or 
carrying out of this decree, and (2) for the 
enforcement of compliance therewith. 


Such reservation is sufficient to sustain 
jurisdiction. 

For the reasons that the Petitioners here 
are parties to the original antitrust suit 
presenting claims to rights under the Final 
Decree; and that Article X of that Decree 
expressly reserves jurisdiction, we hold that 
jurisdiction to entertain these petitions 


TRADE CASES f 67,213], 342 U. S. 353; United 
States v. Paramount Pictures et al, [1948-1949 
TRADE CASES { 62,244], 334 U. S. 131, 176-178; 
United States v. Swift & Co. et al., 286 U. S. 
106; United States v. California Cooperative 
Canneries, 279 U. S. 553; Continental Ins. Co. 
et al. v. United States et al., 259 U. S. 156. 
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exists. In so holding, we apply the lan- 
guage in the Missouri-Kansas Pipe Line Co. 
case, supra at p. 508 that ‘““We are not con- 
cerned with the substantiality of this claim. 
The sole question before us is whether 
there was standing to make the claim be- 
fore the district court. We hold there was 
such standing.” Such “substantiality” de- 
pends upon what we will call “The Merits” 
of these controversies—to be considered 
later in this opinion. 


Next, passing to the four grounds alleged 
by Petitioners to sustain jurisdiction—all of 
which are challenged by USG. 


[Petttioners’ Allegations Upheld] 


The inherent power of a court of equity 
to compel obedience to its decrees is con- 
ceded by USG. It contends that its suits 
do not violate the Decree, hence this doc- 
trine is inapplicable here. Where it is seri- 
ously contended, as here, that these suits do 
violate the Decree, obviously, this court has 
power—jurisdiction—to determine whether 
such violation exists; and, if it does exist, 
how it may be cured. 


As to the existence of power—jurisdic- 
tion—we think it is not controlling that 
Petitioners might urge the Decree as a 
defense in the USG suits. That question is 
not one of the existence of jurisdiction in 
this Court but rather one of whether this 
Court, in its discretion, should exercise 
such jurisdiction instead of leaving such 
issues to be determined in the USG suits. 


As to the ground for jurisdiction based 
upon “implementation” of the Decree to 
effectuate its basic purposes, we think the 
reasoning in Local Loan case (supra) at 
p. 239 is merely one of the methods of 
seeking relief in the original action. There 
it was by an ancillary bill and here by peti- 
tions. Here, as there, the jurisdiction “to 
secure or preserve the fruits and advantages 
of a judgment or decree rendered therein” 
is a basis urged here for our jurisdiction. 
Here, Petitioners urge that Article IV of 
the Decree established a “status” which is 
endangered by the USG suits. We think 
this issue is within the jurisdiction of this 
Court. As to the nature and limits of im- 
plementation, see Hughes v. U. S. [1952 
Tran Casts) 1 67,213], 342 “Ur 8S.” 353, 
356-357. 


As to modification of the Decree as a 
Jurisdictional matter, Article X expressly 
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reserves that power. Whether or to what 
extent the Decree should be modified are 
matters within the proper exercise of that 
power. If this power should be exercised, 
we think we have power (as admonished 
by the Supreme Court in this case, 340 
U. S. at pp. 88-89) to make any modifica- 
tions which will, “so far as practicable, 
cure the ill effects of the illegal conduct, 
* * *” At the same time, we cannot 
enlarge the Decree beyond the limits neces- 
sary to perfect its effectuation. (U. S. v. 
Swift & Co., 286 U. S. 106, 114). Also, 
U. S. uv. International Harvester Co., 274 
U. S. 693, 702, where the Court stated that 
a supplemental complaint by the Govern- 
ment to broaden the original decree must 
be denied because “This is entirely incon- 
sistent with the purpose of the consent 
decree, both as appears from its terms and 
as it was apparently construed by the Dis- 
trict Court itself” (italics added). Also, see 
Hughes v. U.S, [1952 Trave Cases { 67,213], 
342, WNS1355) 650-097 


As to jurisdiction based on possible mis- 
construction of the Decree in a multiplicity 
of Courts. It seems to us that this ground 
is really that of a multiplicity of actions. 
The matter of possible misconstruction of 
the Decree is rather a reason for taking 
jurisdiction where there is a claimed multi- 
plicity of actions each involving the mean- 
ing and application of the Decree. We 
think there is a proper and clear multiplicity 
of actions, to wit, the four present suits by 
USG and the claims against Celotex and 
Kaiser. Multiplicity of actions prevention 
is a long established basis of equity jurisdic- 
tion. We think such jurisdiction is present 
here. Our conception of this character of 
jurisdiction is that its exercise is discre- 
tionary instead of compulsory. The extent 
of such exercise should depend upon our 
solution of the issues herein as to the 
merits. 

In this part of our opinion we are not 
determining anything as to the merits but 
only broadly that Petitioners have the right 
to proceed, 


Our next task is to determine the merits 
of the several issues which Petitioners 
claim entitle them to relief. In doing this, 
we do not leave behind us all questions of 
jurisdiction. The broad issues are: (a) the 
Scope of Article IV of the Decree, (b) the 
Modification of the Decree, and (c) Misuse 
of Patents, with the related matter of 
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Purge. As to each of these issues there 
enters a matter of jurisdiction—not as to 
general jurisdiction to entertain Petitioners’ 
actions here but as to the legal limits with- 
in which we may act in considering and 
determining the particular issue. An illus- 
tration of this kind of jurisdiction is the 
general doctrine that a decree cannot be 
enlarged beyond the effectuation of the 
purposes thereof. 


II—Scope of Article IV 


Petitioners contend: (1) that Article 1V 
of the Decree “‘in terms and by fair intend- 
ment” bars these suits by USG; (2) that, 
even if Article IV “in its present form” 
is not a bar, yet it should be so implemented 
as “necessary to achieve the basic purpose” 
of the Decree; and (3) that if such remedy 
is deemed not within the Decree, “as it pres- 
ently stands,” the Decree should be so modified, 
because the need for such relief has only 
recently become necessary in order to 
achieve its basic purpose. The last of these 
three contentions will be hereinafter treated 
under the next heading of this opinion— 
that of “II1]—Modification.” 


[Basis for Determining Scope of Article IV 
of Final Decree] 


The scope of Article IV should be deter- 
mined in the light of the issues in the anti- 
trust case, of the entire Final Decree, of the 
proceedings in this Court in connection 
with the two decrees (November 7, 1949 
and May 15, 1951), and the here pertinent 
statements in the opinions of the Supreme 
Court in this litigation. To discuss each of 
these matters adequately is an unnecessarily 


6 **Patents’’ is defined as including all patents 
and applications therefor (covering gypsum 
board, its processes and methods of manufacture 
or use thereof) issued to, applied for or acquired 
‘within a period of five (5) years from the date 
of this, decree,’’ as well as patents issued upon 
any of said applications, continuations, etc. of 
any such patents or applications. 

7 ‘Patent Licenses’? mean the patent license 
agreements in effect between USG and each of 
the other defendants ‘‘at the time the complaint 
herein was filed and described in said complaint 
as follows: (here follows listing of eighteen 
such agreements) and any supplement or amend- 
ment’”’ thereto. 

8 These provisions are ‘‘from entering into or 
performing any agreement or understanding 
among the defendant companies or other manu- 
facturers of gypsum products to fix, maintain 
or stabilize, by patent license agreements or 
other acts or course of action, the prices, or 
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large undertaking for the purposes of this 
opinion. We shall attempt only a sufficient 
outline of the essential highpoints.. 


The Issues 


The antitrust suit was to enjoin viola- 
tions of Sections 1, 2 and 3 of the Act. 
These violations were charged as being 
carried out by means of patent license 
agreements granted by USG to the other 
defendants (manufacturers of gypsum board). 
The opinion of Chief Judge Stephens very 
finely and completely narrates the facts and 
issues on the trial which resulted in the 
first appeal [1948-1949 TrapE CASES { 62,226] 
(333° U. S. 364). We refer to’ his opinion 
(United States v. United States Gypsum Co., 
[1946-1947 Trape Cases 57,473], 67> Fe 
Supp. 397) for a more detailed statement 
of the issues. 


The Final Decree 


The pattern of the Final Decree of ten 
Articles is as follows. Article I is the juris- 
dictional declaration; Article II is the defi- 
nition of terms used in the Decree, these 
include “Patents” * and “Patent Licenses”; * 
Article III declares the defendants have 
acted in concert to violate Sections 1 and 2 
of the Act; Article IV is that “Each of the 
license agreements listed in Article II here- 
of is adjudged unlawful under the antitrust 
laws of the United States and illegal, null 
and void”; Article V contains the injunc- 
tion provisions;* Article VI covers non- 
discriminatory compulsory license agree- 
ments from USG to applicants therefor, 
subject to approval of the District Court; 
Articles VII and IX are not material to 


the terms or conditions of sale, of gypsum 
products. sold or offered for sale to other per- 
sons, in or affecting interstate commerce; and 
from engaging in, pursuant to such an agree- 
ment or understanding, any of the following 
acts or practices: 

““(1) agreeing upon any basis for the selection 
or classification of purchasers of gypsum prod- 
ucts: 

“(2) refraining from selling gypsum products 


‘to any purchaser or any class of purchasers; 


“(3) agreeing upon any plan of selling or 
quoting gypsum products at prices calculated or 
determined pursuant to a delivered price plan 
which results in identical prices or price quota-~ 
tions at given points of sales or quotations by 
defendants using such plan; 

(4) policing, investigating, checking or in- 
quiring into the prices, quantites, terms or con- 
ditions of any offer to sell or sale of gypsuin 
products.’’ 
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us here; Article VIII provides for super- 
vision by the Department of Justice to 
secure compliance with the Decree; Article X 
is the reservation of jurisdiction for the 
purposes of construction of, carrying out of, 
or enforcement of the Decree. 


A condensation of the method or plan of 
the Decree to remedy the unlawful situation 
may be stated as follows: by annulling the 
existing named license agreements; by in- 
junction against acts which would tend to 
defeat the Decree; by use of new com- 
pulsory court supervised license agreements ; 
by Department of Justice supervisory in- 
spections; and by retention of broad juris- 
diction to protect and effectuate the pur- 
poses of the Decree. 


Proceedings in This Court 


After rehearing was denied (April 5, 
1948, 333 U. S. 869), this Court held a 
conference of counsel which resulted ulti- 
mately in a motion by the Government 
for summary judgment, it being claimed 
that there was no genuine fact issue re- 
maining to be determined. Defendants filed 
offer of proof as to fact matters they 
deemed yet in issue. These two occurrences 
were in June 1948. Beginning in June 1948 
and extending to June 14, 1949, numerous 
briefs and memoranda were filed by the 
various parties in connection with the mo- 
tion for summary judgment, the offer of 
proofs, suggested findings of fact, and form 
and contents of decree to be entered. June 
14, 1949 this Court held an extended hear- 
ing upon all of these matters. At the hear- 
ing, a majority of this Court made clear 
their intention to sustain the motion for 
summary judgment; and counsel for all par- 
ties were given time to file suggestions and 
memoranda as to form of decree and other 
pertinent matters. Such suggestions and 
memoranda were filed up to August 12, 
1949. Without further hearing, this Court 
entered its decree of November 7, 1949. 
It is this decree from which the Govern- 
ment and the defendants appealed (Defendants’ 
appeal 339 U. S. 959 and 960, Government ap- 
peal 340 U. S. 76). 

We have gone through the transcript of 
the hearings in this Court (June 14, 1949), 
the written or printed suggestions and 
memoranda of the parties filed before, in 
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connection with and after that hearing. 
Much of these matters and the hearing had 
to do (inter alia) with the various sugges- 
tions as to the form of decree to be entered, 
including the scope and purposes of what 
later became, in substance, Articles III, 
IV and VI of that decree. Practically all 
of the matters were concerned with pre- 
vention of violation in the future, that is, 
after the effective date of the decree to be 
entered. However, USG was much con- 
cerned with avoiding any provision in the 
decree declaring the licenses illegal, null 
and void in their entirety. It was in this 
connection that it voiced its apprehensions 
as to the period involved here. Since our 
concern here is with what took place after 
the first opinion of the Supreme Court and 
before entry of the Final Decree (May 15, 
1951), our search was primarily aimed at 
anything in this presentation in connection 
with the November 7, 1949 decree which 
might throw particular light upon the period 
of our concern. Some little discussion oc- 
curred, at the hearing, over the terms and 
conditions of compulsory licenses. 


At this point, it is convenient for us to 
narrow our consideration of the causes of 
action alleged in the petitions filed by USG 
in the various other District Courts. These 
petitions contain five Counts each in the 
actions against National and against Certain- 
Teed, and six Counts in those against 
Ebsary and Newark.? The first two Counts 
of all four petitions are directly based on 
the license agreements set forth in Article IT 
of the decree of November 7, 1949. Article IV 
of that decree nullified completely the li- 
cense agreements listed in Article II. This 
nullification did not create a status. It 
simply declared a status which had existed 
since the granting of the license patents. 
This Article was made effective pendente lite 
by the Supreme Court in connection with 
disposition of the appeal of the defendants 
in the antitrust case (May 29, 1950, 339 
U. S. 960) by enjoining any continued 
performance thereunder. Article IV passed 
into the Final Decree unchanged. The 
effect of Article IV was to nullify com- 
pletely these license agreements. In this 
situation, we determine that these two 
Counts in all of these suits should be en- 
joined from further prosecution because 


9In the suit against Ebsary and in that 
against Newark the additional Count (Count 6) 
is for alleged infringement of a patent not 
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in Article II of the Decree. We will later 
herein determine as to these Counts 6. 
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they clearly violate the express provisions 
of Article IV. We are not impressed by 
the contention of USG that these two 
Counts are necessary or useful to meet 
possible factual situations which might arise 
in the trials of these suits. Those Counts 
state definitely grounds for claimed relief 
and must be so regarded. This determina- 
tion allows us hereinafter to limit and 
concentrate attention upon the other Counts 
of each petition. 


We turn now to matters in connection 
with the formation of the 1949 decree which 
throw light upon the period now involved. 
In this connection, it should be in mind 
that the four Petitioners here had ceased 
paying royalties (under the license agree- 
ments) shortly after the first opinion of 
the Supreme Court (333 U. S. 364, March 
8, 1948). 

During the discussion at the hearing on 
June 14, 1949, Mr. Miller, counsel for Certain- 
Teed stated: 


“x ok > Mr. Dallstream, who will fol- 
low me, will present to Your Honors the 
exact changes we desire to make in both 
decrees (presented by the Government 
and by USG) which would give us the 
decree we would be satisfied with and 
which we hope that Your Honors will 
adopt.” 


Thereafter, Mr. Dallstream stated: 


“At IV, which United States Gypsum 
has left out altogether, and has gone 
back over to page 7 and shown it lined 
up with VII of the Government, we 
would like to suggest that in lieu of 
either, the Article VII of the Government 
and Article IV of U. S. Gypsum, that a 
new Article IV reading in exactly the 
language of the Masonite case be entered, 
which would read as follows: 

“That each of the license agreements 
listed in Article II] hereof is adjudged 
unlawful under the anti-trust laws of the 
United States and is illegal, null, and 
void.’ 

“Cuier JUDGE STEPHENS: You suggest 
that in place of Article VII of the 
Government? 

“Mr. Dallstream: Of the Government 
and Article IV of United States Gypsum. 

“CyHier JUDGE STEPHENS: Yes. 

“Mr. Dallstream: I agree with Mr. 
Finck that we cannot dodge the fact that 
whatever interpretation should be put on 
the Supreme Court’s decision, the majority 
of this court have decided that the mere 
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plurality of licenses, accompanied by the 
other features that existed in this case, 
made those agreements illegal and that, 
being illegal, they are unenforceable and 
are null and void. 


“Now, we are faced with the dilemma: 
What are we going to do about it: We 
have got to have some new ones if we are 
going to be fair to the industry, to these 
licensees, the public, and to all concerned; 
and so, some provision must be made, 
and. we think V and VI. take care,of 
that, and if we declare them null and 
void for these reasons, which have been 
recited in the previous paragraph of this 
decree, that we have taken care of the 
situation. 


“In order that United States Gypsum 
will have no misunderstanding of my 
position, I want them to know that my 
suggestion is in no sense based on any 
hope or desire on my part to get out of 
any license fees during any interim period, 
and if we can agree upon an appropriate 
license agreement, as far as my client is 
concerned, we are willing to let the royalty 
rate, whatever it is, agreed upon apply 
back to the time when we ceased paying 
royalties. I just want to make it clear 
to all that we are not attempting by this 
declaration of illegality of them to find 
some way of avoiding the license fees 
which during this none of us have paid.” 
(Transcript, pp. 8220-8221). 


In a Reply Memorandum filed by USG 
(July 23, 1949), are the following statements: 


“The defendant licensees can have no 
purpose in making the suggestion that 
each patent license be adjudged illegal 
except to obtain some advantage with 
respect to the use of the patents. They 
apparently believe it will relieve them 
from accounting for anything done either 
before or after the Supreme Court’s deci- 
citenee (29) 


“They have no right of any kind to 
Gypsum’s patents in the future any more 
than if their licenses had expired without 
this litigation. With the cancellation of 
their present licenses they should only be 
placed in statu quo to the extent that any 
licensee desires to continue the use of 
any of Gypsum’s patents under which it 
is presently licensed.” (P.8) 


“In the first place, Newark seeks a 
provision that each of the license agree- 
ments be adjudged unlawful under the 
anti-trust laws and illegal, null and void, 
which not only goes beyond the scope 
of the determination by this court upon 
the motion for summary judgment but 
has for its purpose an attempt to be 
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relieved from accounting, as stated before 
in this memorandum.” (P. 9) 

“National like Newark, is one of those 
companies which seeks to have the entire 
license contract declared illegal, appar- 
ently believing it will relieve them from 
accounting with respect to anything done 
before or after the decision of the Su- 
preme Court.” (P. 15) 


It is clear from the foregoing quotations 
that the situation as to our period was 
brought up at the hearing and in the USG 
Memorandum in connection with the dis- 
cussion as to the scope and possible effect 
of what later became Article IV, which 
struck down the licenses im toto. USG thus 
expressed its apprehension that the licensees 
had in mind some purpose of avoiding an 
accounting for use of its patents during our 
period. In so far as Certain-Teed and Celo- 
tex were concerned, any ground for this 
apprehension was expressly disavowed by 
Mr. Dallstream. National, Newark and 
Ebsary made no mention of the matter. No 
party sought to have it, specifically and 
separately, included in the decree of No- 
vember 7, 1949. 


[Licensing Agreements Declared Totally V oid] 


It is important to emphasize the matter, 
in connection with which, these apprehen- 
sions of USG were expressed. The main 
contention between USG (on one side) and 
the Government and the other defendants 
(on the other side) was whether the decree 
should be confined, as to declaration of 
illegality, to the price fixing provision in 
the license agreements. Strenuously, USG 
contended for such limitation. This appears 
not only in its arguments and briefs in 
connection with the June 14, 1949 hearing 
but in its original suggestions as to pros- 
pective Articles III, IV, V and Wie ea 
companion and resultant position, USG 
urged that, while the existing agreements 
should be cancelled, as of the date of the 
decree, only the minimum price provision 
should be declared illegal. The result of 
and purpose of these contentions would be 
to leave the agreements valid—therefore 
enforceable—until entry of the decree, ex- 
cept for the minimum price provision. It 
was in this setting and in relation to these 
contentions, that USG expressed its appre- 
hensions above set out. The contest was 
whether the agreements were illegal only 
as to minimum price provisions or 1m toto. 
The decree of November 7, 1949 declared 
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the agreements “illegal, null and void” in 
entirety. 


The same reasoning as to Article IV 
would apply to the Final Decree unless the 
situation is affected by the later Supreme 
Court decisions herein or by what occurred 
in this Court on the last remand (in con- 
nection with the entry of the Final Decree 
here). We have examined the meager orig- 
inal file (in the Clerk’s Office) as to what 
took place in this Court after the remand 
on the 340 U. S. appeal. We find nothing 
except counter suggested forms of decree 
filed by the Government and by USG. 
Neither contains anything expressly bear- 
ing upon our problems relating to this 
period covered by these USG suits. Ap- 
parently, this Court took these submitted 
forms and shaped its Final Decree of May 
15, 1951 in endeavoring to follow the direc- 
tions of the Supreme Court as announced 


in 340 U. S. 76. 


Supreme Court Opimion 


Concisely summarized, the three opinions 
of the Supreme Court made the following 
determinations which need consideration in 
connection with the point II of this opinion. 
In 333 U. S. 364, the Court decided (1) that 
the defendants had “acted in concert”— 
conspired—to control prices and to monop- 
olize the gypsum industry; (2) that the 
instrumentalities created and employed to 
effectuate these purposes were license agree- 
ments covering patents owned or controlled 
by USG; and (3) that such agreements 
covered control (a) of prices of patented 
gypsum board (expanded in 340 U. S. 76 
to cover gypsum products), (b) control or 
affection of prices of unpatented gypsum 
products, and (c) control over terms and 
conditions of sale and distribution thereof. 
In the course of this opinion, the Court 
announced that the motive—good faith in 
reliance on the belief that such agreements 
were lawful under United States v. General 
Electric Co., 272 U. S. 476—did not bar such 
patent exploitation as here found. The case 
was remanded for further proceedings. 


When this Court granted a summary 
judgment on this remand and entered its 
decree, both the Government and the de- 
fendants appealed. The Government ob- 
jected to the decree as being too narrow. 
The defendants contended their proffer of 
proof revealed issues of fact which this 
Court should have determined instead of 


{ 67,813 


69,636 


granting the summary judgment. The Su- 
preme Court affirmed Article III of that 
decree to the effect that sections 1 and 2 of 
the Act had been violated; entered an in- 
junction against “enforcing in any manner 
whatsoever” the license agreements (339 
U. S. 960); and dismissed the appeal of the 
defendants (p. 959). 


On the appeal by the Government, that 
Court altered and broadened some of the 
provisions of our decree and remanded the 
case “for further proceedings in conformity 
with this opinion” (340 U. S. 76, 95). In 
that opinion there was no direct reference 
to a situation such as is now presented to 
us arising from these USG suits; Article 
IV was not changed. 


In that opinion the Court stated (pp. 
88-90): * * * 

Evaluating all of the foregoing matters 
and those now before us, we have some 
doubt as to whether Article IV is firm 
ground and it seems wiser to resolve those 
doubts against the contention that this 
Article, by fair implication, covers our situ- 
ation. We are less disturbed in so resolv- 
ing this doubt by the consideration that we 
can reach the same ultimate result over 
ground that we deem firm. 


Newark and Ebsary 


In Footnote 9 hereinbefore, we have 
referred to an additional Count (VI) in 
the USG petitions against those companies. 
This seems an appropriate place to deter- 
mine that matter and, also, of another 
feature in those two petitions. The first 
matter is whether the patent covered in 
those Counts is included in list of patents 
defined in Article II of the Decree. The 
second is whether those two companies are 
liable for infringement of that, as well as 
other patents set forth in Counts I to V 
inclusive. 


As to the first of these two matters. Ap- 
plication for this patent was filed by Roos 
on August 15, 1929 and later assigned to 
USG, to which the patent was issued on 
June 16, 1936. This patent related to the 
use of dextrinized starch in gypsum board 
core composition and method of manufac- 
turing same. USG contends that this patent 
was not included in any of the license 
agreements with either of these companies. 
This, the companies deny. This patent (No. 
2,044,401) was obviously an improvement 
patent. As such, we think it was included 
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as paragraph 18 of the licenses to each 
of these companies (See transcript in the 
Supreme Court, October Term, 1947, No. 
13, pp. 4416 and 4488). Also, Article II 
of this Final Decree defines “Patents” as 
meaning “United States Letters Patent and 
applications (therefor) * * * relating to 
gypsum board, its processes, methods of 
manufacture or use, now (May 15, 1951, 
the date of the Decree) owned or con- 
trolled by” USG. Also, the broadening of 
Article II §3 by the Supreme Court (340 
U. S. at p. 90) seems directly to include 
‘Gmprovement” patent subject matter. 


[Use of Patents Denied] 


As to the second matter. Seasonably 
after entry of the Final Decree, National 
and Certain-Teed applied for and received 
licenses thereunder. Newark and Ebsary 
have never applied therefor. In the USG 
petitions against Newark and against Eb- 
sary, it seeks recovery (Counts I-II) for 
license royalties on patents covered by the 
old licenses—that recovery included only 
the period ending with the Final Decree. 
Each of the succeeding Counts sought re- 
covery “to the date of filing this complaint.” 


We have already disposed of all recovery 
up to May 15, 1951 (the Final Decree). Our 
immediate concern is with the period be- 
tween this entry of the Decree and the 
filing of these USG actions, early in 1953. 
Neither Newark nor Ebsary have filed an- 
swer in these USG suits. We were in- 
formed in this presentation, that such answers 
would include a denial of use of these pat- 
ents during this later period. Such de- 
fenses would obviously pose the direct issue 
of infringement wel non since this Decree. 
We think trial of that issue before the 
New York and New Jersey District Courts 
should not be interfered with here. There 
is no room, in this situation, for application 
of the multiplicity of actions rule, since 
each of these two cases must depend, as 
to this issue, upon its own set of facts. 
Nor do such limited issues affect the Final 
Decree here in any respect. 


IlI—Modification 
[“Modification” Distinguished From 
“Timplementation” | 


It seems to us that there is some inter- 
mixing of the positions (as argued by both 
sides) of the legal principles of ‘“implemen- 
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tation” of what is claimed to be required by 
the Decree (as it presently is) with the right 
and duty as to modification of the present 
Decree. Although the same practical effect 
might result from either “implementation” 
or modification, yet the legal considerations 
which control and limit the use of each 
differ from those applicable to the other. 


We think this divergence lies in the dif- 
ferent purposes to be served based upon 
construction of different phases of a decree. 
As to implementation, the search is for 
the specific provisions or for the revealed 
broad purposes and intendments of a decree. 
If such search clearly shows such provi- 
sions or such intendment, implementation 
may—possibly must—be employed. If such 
does not appear, then resort may be had to 
expressed or implied powers to modify. The 
bases and the limits of the power and as 
to the duty to modify (if power exists) de- 
pend upon some considerations which differ 
from those governing implementation. We 
think the difference between the two remedies 
is exampled in Hughes v. U. S. [1952 TRapE 
Cases § 67,213], 342 U. S. 353 at 356-8. The 
purpose and the permissible function of an 
order for modification of an antitrust decree 
is to cover something within the broad pur- 
poses of the decree but which, for some 
proper reason, was not included in the 
existing decree. Almost always, such modi- 
fications are concerned with remedies. Usu- 
ally they concern situations which were 
either overlooked at the time the decree was 
entered or which have arisen or developed 
after the decree. 


[Power to Modify] 


Here, we have no doubt of our power to 
make any proper modifications. Such power 
being expressly reserved in Article X of 
the Decree, we do not have to rely on any 
general equitable doctrine concerning the 
powers of a court of equity to protect and 


Cited 1954 Trade Cases 
U.S. v. U.S. Gypsum Co. 


69,637 


enforce its decrees, although these reser- 
vations in Article X express the purposes of 
the general equity doctrine, namely, to con- 
strue, carry out and enforce the Decree. 

However, any and all powers (expressed 
or implied) to modify an equity decree have 
other limits than “the length of the Chancel- 
lor’s foot.” In this respect, we face the 
two contentions of USG: (1) that the situ- 
ation arising from the USG suits was a 
matter “not then (when the Decree was 
entered) before the (this) Court or intended 
to be decided by it” and, therefore not 
within the Final Decree; and (2) that, if 
it is within the power of this Court to 
modify the Decree so as to enjoin its suits, 
“there is no sound, equitable reason why” 
it should be thus enlarged. These two USG 
contentions present the successive questions 
of power to modify and of discretion in the 
use of any existing power. 

Generally speaking, there is no doubt that 
a court of equity has power to modify its 
decrees so as to make them fully effective. 
USG argues and cites cases dealing with 
the limitations on such courts in construing 
their decree.” We may accept them as an- 
nouncing the broad doctrine that a decree 
may not be enlarged, beyond its intended 
proper scope, by the medium of modification. 


In examining this matter of power we 
must not lose sight of the character of a 
decree in an antitrust case. While the gen- 
eral legal rules governing modification of 
decrees are not exempt from application in 
such cases, yet the character of such litiga- 
tion permits—sometimes requires—a degree 
of elasticity. This feature comes into exist- 
ence because of the situation that such a 
decree is designed vitally to change an un- 
lawful, but existing, economic arrangement 
into such rearrangement as will remove 
the unlawful features. In framing such a 
decree, the Court is always necessarily act- 
ing with the knowledge that the remedies 


10 Such rules apply to modifications. USG 
presents them under the headings and citations 
following: 

“*(1) Injunctive provisions in a decree must 
be precise and specific,’’ citing Schine Chain 
Theatres v. United States [1948-1949 TRADE 
CASES f 62,245], 334 U. S. 110, 126; Hartford- 
Empire Co. v. United States, 323 U. S. 346, 410; 
Swift & Co. v. United States [1944-1945 TRADE 
CASES { 57,319], 196 U. S. 375, 396, 401; Federal 
Rules of Civil Procedure, Rule 65(d). 

(9) A Decree is limited in its application to 
the issues actually presented and intended to 
be adjudicated at the time of entry,’’ citing 
Oklahoma v. Texas, 272 U. S. 21, 43; United 
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Shoe Machinery Co. v. United States, 258 U.S. 
451, 460; Vicksburg v. Henson, 231 U. S. 259, 
268-273. 

(3) Plain and unambiguous terms of a de- 
cree may not be extended or contracted by con- 
struction,’’ citing Hughes v. United States [1952 
TRADE CASES { 67,213], 342 U. S. 353, 357; 
United States v. International Harvester Co., 
974 U. S. 693, 702-3; Terminal Railroad Assn. of 
St. Louis v. United States, 266 U.S. 17, Pils PADS 
Butler v. Denton, 150 F. 2d 689; Union Pacific - 
R Co. v. Mason City & Ft. Dodge 18 (Gooey Ks) 
F. 844, £52 (rev. on other grounds 222 U. S. 
937); St. L. K. C. & OC. R. Co, v. Wabash R, Oo., 
152 F. 849, 852 (modified 217 U. S. 247). 
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it then deems sufficient may, from experi- 
ence thereafter, prove to be incomplete or 
defective—either because of lack of fore- 
sight at the time the decree is formed or 
because of subsequent happenings or condi- 
tions. In short, such a decree can rarely 
crystallize the entire matter. There must be 
a measure of only gelling which is suscepti- 
ble of modification. Such we think is the 
teaching of Hughes v. United States [1952 
Trave Cases { 67,213], 342 U. S. 353, 357 and 
of United States v. Swift & Co. et al., 286 
U. S. 106, 114, as well as other cases. 


Therefore, the question here, as to power, 
is whether the modifications urged by Peti- 
tioners would be an improper enlargement 
or (as contended by Petitioners) are proper 
to accomplish the purposes of the Decree. 
The determinative test is whether or not 
such modification is reasonably necessary 
to effectuate the basic purposes of the 
Decree. 

The situation here is that Article 1V of 
this Final Decree did not expressly or 
impliedly cover the character of suits now 
brought by USG for infringement or for 
indebitatus assumpsit or for quantum meruit. 
It neither allowed nor forbade such. It 
simply made no reference to them at all. 
Some months after the Decree became final, 
these suits were begun and later brought to 
our attention for action. 


We have, hereinbefore, determined that 
they involved violations of the Decree as 
to the first two Counts of each. We now 
hold that we have jurisdiction to consider 
whether the Decree should be modified to 
affect prosecution of the Counts for in- 
fringement, for indebitatus assumpsit and for 
quantum merut. 


We think these “basic purposes” are to 
be sought by consideration of the purposes 
of this antitrust suit, of the opinions of the 
Supreme Court, the proceedings in this 
Court as to formation of a decree on the 
two remands, and upon the terms of the 
Final Decree.™ 


This was an antitrust action charging vio- 
lations, by the defendants therein, of Sec- 
tions 1, 2 and 3 of that Act. The Supreme 
Court, in its three opinions (333 U. S., 339 
U. S., and 340 U. S.), determined violations 
of Sections 1 and 2 of the Act through con- 


% Under the preceding point (IIl—Scope of 
Article IV) of this opinion, we have examined 
such features of these items applicable to that 
discussion. We will try to avoid repetition here 
except as Clarlty may require. 
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spiracy to restrain interstate commerce and 
to monopolize trade therein in the gypsum 
industry; that these results had been ac- 
complished through concerted action under 
eighteen similar patent license agreements 
granted by USG to the other defendants; 
and that such license agreements were ille- 
gal, null and void. To cure this situation, 
that Court affirmed Article III of the No- 
vember 7, 1949 decree of this Court and 
enjoined defendants, pending further order 
of the Court, “from (1) enforcing in any 
manner whatsoever the provisions of their 
current license agreements fixing, main- 
taining, or stabilizing prices of gypsum 
board or the terms and conditions of sale 
thereof, and (2) from entering into or per- 
forming any agreement or understanding in 
restraint of trade and commerce in gypsum 
board among the several states in the east- 
ern territory of the United States by li- 
cense agreements to fix, maintain, or stabi- 
lize prices of gypsum board or by license 
or other concerted action arranging the 
terms and conditions of sale thereof” 
(333 U. S. 960). On November 27, 1950, 
this injunction order was “continued in 
effect until the entry of a final decree in 
the District Court.” 

In discussing the duty of the trial court 
in formulating its decree in an antitrust case 
where conspiracy in restraint of trade and 
monopoly have been determined, the Court 
(in 340 U. S. 76 at pp. 88-90) stated: * * * 

When the case came back here on this 
last remand, this Court directed (order of 
January 26, 1951) filing of suggestions, as 
to form of decree, by plaintiff (Govern- 
ment) and by the defendants. 


The violations of the Act are declared 
in Article III, which is the heart of the 
Final Decree. The other Articles of the 
Decree concern the remedies and methods 
which the Supreme Court and this Court 
then thought sufficient to cure the unlawful 
conspiracy and monopoly. Article X per- 
formed the function of expressly reserving 
jurisdiction to take further action if experi- 
ence thereafter should make such neces- 
sary or advisable fully to effectuate these 
purposes of destroying the monopoly and 
the conspiracy and denying the fruits 
thereof. 


2 This extension order is contained in the 
original mandate of the Supreme Court to this 
Court on the remand under its opinion in 340 
(Oi, FS 
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[Background for Modification | 


The practical situation present in this 
matter of Modification consists mainly of 
the following: 


(1) For some years extending into the 
trial of this antitrust case, the gypsum in- 
dustry had been effectively organized so 
that prices and methods of distribution were 
controlled through the medium of patent 
license agreements covering patents and 
applications therefor owned or controlled 
by USG. These agreements were between 
USG and each of the various other defend- 
ants. The agreements included both process 
and machinery covered by the patents. 


(2) On the first trial on the merits, June 
15, 1946 (67 F. Supp. 397), this Court de- 
termined that, under its construction of 
United States v. General Electric Co., (Qe 
U. S. 476), the separate license agreements 
were legal (pp. 421-441); and that these 
agreements were made bona fides with no 
ulterior purpose to violate the Act (pp. 
458-484). 


(3) On appeal (333 U. S. 364), the Su- 
preme Court reversed and remanded 
(March 8, 1948) deciding that the industry- 
wide license agreements, entered with mu- 
tual knowledge of the licensor and of all 
of the different licensees, under which prices 
and distribution methods would be con- 
trolled, established an unlawful conspiracy 
and monoply; and that “* * * regardless 
of motive, the Sherman Act barred patent 
exploitation of the kind that was here at- 
tempted” (p. 393). 


(4) The Supreme Court asserted “Of 
course, this appeal must be considered on 
a record that assumes the validity of all 
the patents involved” (333 U. S. at 388). 
No change was made in that “record” in 
any subsequent proceedings in this Court. 


(5) Almost immediately following this 
opinion of the Supreme Court, each of these 
four defendants stopped paying accrued 
or future royalties or paying otherwise for 
use of the patents covered by the license 
agreements. No payments of any kind 
were made until new compulsory licenses 
were granted, under the Final Decree, to 
National and Certain-Teed—Ebsary and 
Newark did not take out new licenses. 


@)P tie manufacturing plants of the 
licensees had been and were organized for 
use of these patent-covered methods. 
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(7) In the proceedings in this Court in 
regard to the formation of the November 
7, 1949 decree, issues were presented as 
to whether the then license agreements 
should be nullified entirely or in a limited 
or qualified degree. It was in this con- 
nection, that USG argued for a limited or 
qualified prohibition; and made known its 
apprehension that an entire nullification 
might affect its expectation of receiving 
compensation for the use of its patents by 
the licensees during our period. This Court 
framed Article IV nullifying the license 
agreements entitrely, as being illegal. 


(8) On the defendants’ appeal from that 
decree, the Supreme Court affirmed Article 
III and entered its injunction order (339 
U. S. 960). In this injunction the Court 
expressly forbade defendants from “en- 
forcing in any manner whatsoever” the 
existing license agreements and this status 
was thereafter continued up to the Final 
Decree. 


(9) On the Government’s appeal, the Su- 
preme Court announced (340 US. atys7) 
that “good intentions” in the situation of 
this case was no defense; and that here 
(p. 88) this Court had the duty of com- 
pelling action to “cure the ill effects of the 
illegal conduct”—such action not being 
“Iimited to prohibition of the proven means 
(italics added) by which the evil was ac- 
complished, but may range broadly through 
practices connected with (italics added) acts 
actually found to be iecal. * yy Sie 
conspirators should, so far as practicable, 
be denied future benefits from their forbid- 
den conduct.” The Court stated (340 U. S. 
at 89) that “in resolving doubts as to the 
desirability of including provisions designed 
to restore future freedom of trade, courts 
should give weight to the fact of conviction 
as well as the circumstances under which 
the illegal acts occur.” 


Considering this situation, we think the 
Final Decree should be modified to include 
a denial of recovery upon the infringement 
Counts of the USG petitions. Our reasons 
for this determination are as follows. 


The basic thing which made this con- 
spiracy and monopoly possible was the 
existence of the patent (owned, controlled 
or applied for) situation. It was the un-_ 
lawful use by defendants of the monopoly 
rights, normally inhering in patent grants, 
which violated the superior rights protected 


q 67,813 


69,640 


by the antitrust Act. One result of this 
unlawful use was to create an economic 
situation where the conspirators—other 
than USG—had conditioned their business 
operations upon the continued use of these 
patent rights which had been given them 
by the license agreements. When the Su- 
preme Court (333 U. S. 364) determined 
these license agreements to be violative of 
the Act, these licensees were placed in 
an uncertain and perilous position. They 
were operating based on the licenses which 
were declared violations of the Act. They 
elected to disregard the license agreements 
and to continue use of the patented devices 
and methods. 

We think a close parallel—if not indeed 
a here controlling guide—is to be found 
in the two Hartford-Empire cases [1944- 
1945 Trape Cases 57,319], (323 U. S. 386 
and 3324; U..S..5/0)i.dn.323 JUsS.nonesot 
the two broad issues was whether “the 
provisions of the decree are right” (p. 393). 
The District Court had appointed a receiver 
of Hartford pendente lite, whose duties in- 
cluded receipt of royalties from patent li- 
censees under existing licenses from Hartford. 
A provision of the decree was that these 
royalties should be repaid to the licensees 
when the decree became final. In disposing 
of this provision, the Court (p. 411) directed 
that the receivership should be wound up; 
and “The royalties paid to the receiver by 
Hartford’s lessees may, unless the District 
Court finds that Hartford has, since the 
entry of the receivership decree, violated 
the antitrust laws, or acted contrary to 
the terms of the final decree as modified 
by this opinion, be paid over to Hartford. 
In any event Hartford should receive out 
of these royalties compensation on a 
quantum meruit basis, for services rendered 
to lessees.” 

The second appeal [1944-1945 TrapE 
Cases 57,319] (324 U. S. 570) was upon 
petition of the Government “for clarifica- 
tion or reconsideration” of the opinion on 
the prior appeal. The Court (p. 571) quoted 
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from its prior opinion what we have just 
above quoted. The Court (p. 572). dis- 
posed of the matter as follows: 

* * 2K 


The here particularly applicable part of 
this quotation is “In view of the modifica- 
tions required by the opinion of this court, 
such licensees must pay reasonable rental 
and service charges on a quantum meruit 
basis (leaving out of consideration any amount 
otherwise payable for the privilege of prac- 
ticing the patented inventions involved) in re- 
spect of the machines used in the interim” 
(italics added). 

We think it a fair deduction from the 
sentence just quoted, that the Court had 
in mind the differences in the bases of re- 
covery in quantum merwit and for infringe- 
ment; and also the differences in measurement 
of damages or recovery for infringement * 
and on quantum merutt. The prayer on 
these infringement Courts is for “not less 
than a reasonable royalty.” 


Both because of the practical and legal 
situation here, and, also, the teaching in 
Hartford-Empire case, we think the Final 
Decree should be modified to cover prohi- 
bition from prosecuting the USG suits in 
so far as they are based on patent infringe- 
ment during the period covered by those 
suits. 

[Action on Contracts Enjoined] 


Count III of USG petitions is a common 
law action of indebitatus assumpsit based on 
a pleaded express contract. That contract 
and the relief sought are so stated and 
designed to bring about the identical re- 
covery that would be realized had the 
actions been for recovery upon the royalties 
provided in the illegal agreements. This 
is but a lefthanded, indirect method for 
recovering such royalties.* “Forms of 
action are a means of administering justice 
rather than an end in themselves * * *” 
(1 Am. Jur. p. 439). The Decree should 
be modified to enjoin prosecution of these 
Courts (Count III). 


143'This infringement Count V in the USG is 
brought under 35 U. S. C. A. § 67 which au- 
thorizes up to treble damages recovery. These 
Counts allege willful, deliberate and persistent 
infringement. 

44 This situation reminds of the expression in 
International Salt Co. v. U. S., 332 U. S. 392, 
400 where the Court stated: 

“* * * The District Court is not obliged to 
assume, contrary to common experience, that a 
violator of the antitrust laws will relinquish the 
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fruits of his violation more completely than the 
court requires him to do. And advantages 
already in hand may be held by methods more 
subtle and informed, and more difficult to 
prove, than those which, in the first place, win 
a market. When the purpose to restrain trade 
appears from a clear violation of law, it is not 
necessary that all of the untraveled roads to 
that end be left open and that only the worn 
one be closed.’’ 
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[Quantum Meruit Recovery for Patent Use] 


Count IV of USG petitions is for quan- 
tum meruit covering the use of the patents. 
Under the Hartford-Empire opinion (324 
U. S. 570, 572), we think this Count is 
proper and prosecution thereof should not 
be enjoined unless USG is barred by un- 
purged misuse of its patents. 


IV-—Misuse and Purge 


In all that we have heretofore stated in 
this opinion, we have laid aside considera- 
tion of the related issues of misuse of 
patents by USG and of purge of misuse. 
These issues are now to be examined. We 
shall first state the pertinent legal rules 
and then the factual situation to which the 
rules are to be applied. 


The Law 


It is an age-old doctrine of Equity Juris- 
prudence that equity will deny use of its 
powers to a wrongdoer. This is the doc- 
trine of “unclean hands”. This rule is 
applicable where the owner of patent rights 
seeks to extend those rights beyond the 
limits of his patent monopoly. This is the 
doctrine of “misuse” of patents. This does 
not nullify the patent but prevents en- 
forcement of it. Because of the nature of 
patent grants and because of the nature of 
this equity doctrine, such owner may, as to 
future protection of his rights and after 
the baleful effects of the misuse have been 
fully dissipated, relieve himself of this 
impediment by ceasing the unlawful use. 
This is the doctrine of “purge”. These 
rules apply to whatever the form of the 
suit by the patent owner may be (Edward 
Katzinger Co. v. Chicago Metallic Mfg. Co. 
[1946-1947 TRADE Caszs J 37,524], 329 U. S. 
394, 399-400). 
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The Facts 


The issues as to facts are: (1) whether 
there was misuse; (2) whether, if there 
was misuse, it is shown as matter of law; 
and (3) whether, if misuse existed, it is 
shown, as matter of law, to have been 
purged before this period or is yet an 
undetermined issue of fact. 


We think there was misuse by WSG: 
as matter of law on the facts here, which 
has not been purged. The reasons for these 
conclusions follow. The Supreme Court 
(333 U. S. 364) determined that USG had 
misused its patents to create various un- 
lawful restraints effecting monopolization 
of the entire gypsum industry. This mis- 
use extended to price regulation, to sup- 
pression of related or similar unpatented 
products, and to regulation of methods and 
agencies of distribution. The effective in- 
strumentalities used by USG were patent 
license agreements containing various re- 
strictive provisions. 


One such provision (covering prices) 
had not been used for some years (since 
1941) but the right to use had not been 
abandoned but expressly retained. 


In connection with formation of the first 
decree (November 7, 1949), USG opposed 
strenuously a suggested provision declaring 
the license agreements “egal, null and 
void”. It contended the provision should 
go no further than to declare the “mini- 
mum price provisions” of the licenses to be 
“egal” and that the licenses be “hereby 
cancelled and terminated,” suggesting that 
the broader provision had the purpose to 
relieve the licensees “from accounting with 
respect to anything done before or after 
the decision of the Supreme Court” (italics 
added). 


On the appeal of the defendants (339 
U. S. 960), that Court enjoined defendants 


15 Some of the cases applying or illustrating 
the limits of the matters in this paragraph are 
United States Vv. National Lead Co. {1946-1947 
TRADE CASES f 57,575], 337. S. 319, 339; 
Bruce’s Juices v. American Can Co. [1946-1947 
TRADE CASES { 57,553], 330 U.S: 748, 755; 
Eaward Katzinger Co. v. Chicago Metallic Mfg. 
Co. [1946-1947 TRADE CASES 1 57,524], 329 
U. S. 394, 399-402; Transparent-Wrap Machine 
Co. v. Stokes & Smith Co, [1946-1947 TRADE 
CASES { 57,532], 329 U. S. 637, 645; Hartford- 
Empire Co. v. United States [1944-1945 TRADE 
CASES { 57,319], 324 U. S. 570, 571-572; Same v. 
Same [1944-1945 TRADE CASES { 57,319], 323 
U. S. 386, 414-419; Mercoid Corporation v. Mid- 
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Continent Invest. Co. [1944-1945 TRADE CASES 
1 57,201], 320 U. S. 661, 665-672; Sola Hlectric 
Co. v. Jefferson Electric Co. [1940-1943 TRADE 
CASES { 56,245], 317 U.S. 173, 175; Morton Salt 
Co. v. G. 8. Suppiger Co. [1940-1943 TRADE 
CASES { 56,176], 314 U. Ss 488, 491-494; B. B. 
Chemical Co. v. Ellis et al. [1940-1943 TRADE 
CASES 1 56,177], 314 U. S. 495; Leitch Mfg. Co. 
v. Barber Oo., 302 U. S. 458, 461-463; Altoona 
Publix Theatres Vv. American Tri-Ergon Cor- 
poration, 294 U. S, 477, 493; Carbice Corp. of 
America v. American Patents Development Cor- 
poration, 283 U. S. 27, 31-35; Continental Wall 
Paper Co. v. Lowis Voignt & Sons Oo., 212 Wiss 
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“from enforcing in any manner whatsoever 
the provisions of their current license agree- 
ments * * *,” This order was made May 
29, 1950 and continued in force until the 
Final Decree (May 15, 1951). 


In each of the present USG suits, Counts 
I and II are expressly based on the old 
license agreements and seek to recover the 
royalties provided therein in the amounts 
provided for and measured by those agree- 
ments. Counts III and IV are, respectively, 
actions of indebitatus assumpsit and quantum 
meriut posed on the same underlying factual 
situation created by the license agreements. 
The amounts sought in each of those two 
Counts is precisely the same as stated in 
Counts I and IJ—in Count III, the amount 
is measured as in the agreements. Count 
V (also Count VI in Newark and Ebsary 
suits) is for infringement based on deliber- 
ate infringement and praying recovery for 
an amount (“not less than a reasonable 
royalty”) which exactly equals the amount 
measured by the unlawful agreements, 


We think this course of conduct, as clearly 
shown by the proceedings of record in 
the antitrust case and in these suits by 
USG, must be construed as meaning that 
USG has continued to misuse its patents 
by seeking recovery, directly and indirectly, 
on the illegal license agreements up to this 
time. We think we should exercise our 
discretion and entertain these petitions on 
the ground of preventing a multiplicity 
of actions which affect the complete effec- 
tiveness of the Final Decree; and that 
USG should be enjoined from further prose- 
cution of these actions. 


[Alleged Purging Acts] 


USG urges that “this Court on the record 
before it knows of a number of facts any 
one of which constitutes evidence of purge 
ata time prior to May 15) 19512" USG 
then discusses five of such facts, with the 
reservation that they are “only illustrative 


**The ‘‘potential power’ (Hihyl Gasoline 
Corp. v. United States, 309 U. S. 436, 458) 
remained, 

+7 Counsel stated that the first decision of the 
Supreme Court (333 U. S.) “came as quite a 
shock to the old industry. We were not ex- 
pecting that. And everybody stopped in their 
tracks as far as these license agreements were 
concerned. 

“The licensees stopped paying royalties. They 
stopped making reports. As National in its 
petition sets out, they stopped doing anything 
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and not the only or exclusive facts showing 
purge.” In spite of this cautionary reserva- 
tion, we must conclude that USG is pre- 
senting here those matters which it regards 
as most potent in showing purge. 


The first of these five is that USG did 
not fix prices, under its licenses, after 
July 8, 1941. This is true. However, its 
effect is dissipated by two considerations: 
first, the notices that minimum prices bul- 
letins would be suspended included the 
statement that such suspension would con- 
tinue “until we decide again to exercise 
our right to do so”;* and, second, this 
price fixing provision is inseparably joined 
with other provisions found violative of 
the Act (Edward Katzinger Co. v. Chicago 
Metallic Mfg. Co. [1946-1947 TrapE CASES 
1 57,524], 329 U. S. 394; MacGregor v. West- 
inghouse Elec. & Mfg. Co. [1946-1947 Trapr 
Cases 57,525], 329 U. S. 402). 


The second claimed purging act is based 
on the claimed acquiescence of USG to the 
repudiation of the illegal agreements by 
Petitioners following the first appeal (333 
U.S.). The record herein does not support 
the claim that USG “acquiesced” in these 
cessations of payments by Petitioners. The 
position of USG at that time is more ac- 
curately described, by one of its counsel, at 
the argument before us.” Thereafter noth- 
ing appears bearing on “acquiescence” until 
the hearings (June 14, 1949) and the memo- 
randa in connection therewith in respect 
to the summary judgment and resultant 
form of decree to be entered thereon. In 
that connection, USG not only did not 
claim that the licenses had been rescinded 
but it urged strongly that only the mini- 
mum price fixing provisions were illegal 
and that, in all other respects, the license 
agreement should be “cancelled” only as 
of the date of the decree to be entered. At 
that time and thereafter, it made clear 
that it expected to have and waived no 
rights to have “compensation” for the use 


under the license, because the Supreme Court 
had held them unlawful. 


“USG likewise did nothing to try to en- 
force the license agreements. We just sort of 
were in a status quo during that period there 
as far as taking any action. No action was 
taken by us to enforce them. And that is why, 
in answer to your question, I wanted to post- 
pone it to explain that situation. And that 
was that no effort was made to audit the books, 
no royalties were paid during this three-year 
period that is involved in this litigation out in 
Iowa, and New Jersey, and New York.”’ 
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of its patents; however, there was no sug- 
gestion as to what form enforcement of 
those rights would take if not voluntarily 
paid. Not until these USG suits were filed 
was that made clear. Such suits included 
Counts for recovery under the unlawful 
agreements. Throughout, there is no basis 
for this claimed “acquiescence”. 


The third claimed purging act is the 
offer by USG, early in the spring of 1949 
(February or March), of new forms of 
licenses. Those proffered forms of licenses 
are not effective as acts of purge, as to 
our period, for two reasons. First, they 
were not intended to become effective 
until the entry of the decree because it was 
not until that time that the unlawful license 
agreements were to be “cancelled and termi- 
nated” (Article IV, 2 of the form of decree 
submitted by USG on March 4, 1949). 
Second, they differed in several respects 
from the form approved by the Supreme 
Court (340 U. S. 76). That Court (p. 90) 
found the definition of gypsum board too 
restrictive; and also the time limit for 
applying for new licenses (pp. 93-4). 


The fourth claimed act of purge is that 
USG had decided not to appeal from the 
decree of November 7, 1949, “unless the 
Government appealed, in which event it 
felt it would be required to appeal, in self 
defense.” Why either this unacted upon 
decision not to appeal or why an appeal 
by the Government should in any way 
affect this matter of purge is not clear to 
us. The two appeals (USG and the Gov- 
ernment) involved entirely different legal 
issues and situations. USG appealed from 
the entry of any decree “on the ground 
of their right to introduce material evi- 
dence” (340 U. S. at p. 82); the Government 
appealed solely “in an effort to have the 
provisions of the District Court decree en- 
larged” (340 U. S. at p. 82). 

The fifth purging act (or situation) 1s 
that the Supreme Court (339 U. S. 960) 
enjoined USG, on May 29, 1950, from “en- 
forcing in any manner whatsoever” the price 
provisions of the license agreements.* USG 
relies upon Standard O1l Co. v. Clark {1946- 
1947 Trape Cases 67,615], 2 Cir., 163 F. 
24 917, 927, cer. den. 333 U. S. 873 and the 
two Hartford-Empire cases [1944-1945 TRADE 
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Cases § 57,319] (323 U. S. 386, 411 and 324 
U. S. 570, 572). In none of these citations 
was there found any attempt to extend 
unduly a patent monopoly beyond the 
entry of the final decree in the antitrust 
litigations there involved. In each of these 
cases, the doctrine of patent misuse and 
purge was recognized but was found not 
effective in the situation then before those 
Courts. The USG suits now pending show 
conclusively that even yet it is striving to 
enforce the royalty provisions of the illegal 
patent license agreements. 


We think such an attempt is clear misuse 
of its patents; that such misuse yet con- 
tinues; and that to allow prosecution of 
these suits would weaken the effectiveness 
of the Final Decree. As to Quantum meruit 
Counts of the USG petitions, we think it 
will be sufficient if we enjoin further prose- 
cution on the basis of preventing recovery 
in a multiplicity of suits wherein the mis- 
use of the patents which were involved 
in this antitrust suit is shown, as matter 
of law, to exist and not have been purged. 


Conclusion 


Our ultimate conclusions upon the issues 
here are as follow: (1) that we have juris- 
diction to entertain and determine the issues 
presented by Petitioners; (2) that the Final 
Decree should be modified as indicated in 
point “TII—Modification.” of this opinion; 
(3) that further prosecution of all Counts 
of the USG suits should be enjoined. 

Petitioners are granted thirty days from 
the filing of this opinion, to serve upon 
opposing counsel and to file with this 
Court, suggested form of decree and form 
of Conclusions and Findings. 


[Dissenting Opinion] 


Cote, Judge: In reaching a different con- 
clusion from that presented in the majority 
opinion, I find it advisable to present this 
statement of my reasons therefor, which 
statement becomes brief because of the ex- 
cellent rehearsal by my colleagues of the 
background and present status of this litiga- 
tion. 

As so aptly stated by the United States, 
sw its brief, “of course, when a court’s 
jurisdiction is drawn in question this is the 


48 While not material in connection with this 
contention of purge, it is true that this jnjunc- 
tion went beyond price fixing and extended to 
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threshold question in the case.” This liti- 
gation was initiated, as the title indicates, 
by the United States as the sole plaintiff 
and was against the defendants now appear- 
ing as defendant petitioners herein except 
USG which appears as defendant respond- 
ent thereto; also, initially, it had as its 
basis the protection of the public interest 
in enforcing provisions of the antitrust laws. 
The final judgment, entered therein after 
many years of intensive litigation, found 
against all defendants in language clear, 
concise, and completely capable of inter- 
pretation to meet any applicable situation 
growing out of the relationship which was 
the subject matter thereof. Inter alia, it 
adjudged unlawful under the antitrust laws 
of the United States, and illegal, null and 
void each of the license agreements listed 
in the decree. 


It is my view that the United States can 
be the sole spokesman for the public 
interest. Buckeye Coal & Railway Company 
et al. v. Hocking Valley Railway Company 
et al., 269 U. S. 42. While there have been 
situations, such as in the case of Missouri- 
Kansas Pipe Line Co. v. United States et al. 
[1940-1943 Trape Cases J 56,103], 312 U. S. 
502, which might be construed, to some 
extent, as tending to contradict the rule 
laid down in the Buckeye case, supra I do 
not so regard it. 


Article X of the decree in this suit is 
quite broad in providing that the parties 
may apply to this Court “at any time for 
such orders, modifications, vacations or 
directions as may be necessary or appro- 
priate (1) for the construction or carrying 
out of this decree, and (2) for the enforce- 
ment of compliance therewith,” but this 
does not, in my opinion, contain the right 
for the defendants to stand in the shoes 
of, or even with, the United States as a 
protector of the public interest in litigation 
of this character and, in so doing, settle 
their own private differences. Likewise, 
such litigation, initiated by the United States, 
will not permit the main action to be 
encumbered with extraneous issues of a 
private nature. United States v. Columbia 
Gas & Electric Corporation et al., 27 F. Supp. 
116. 


The opposite viewpoint looks for support 
to Missouri-Kansas Pipe Line Co. v. United 
States, supra, which was an antitrust pro- 
ceeding wherein a consent decree was en- 
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tered under which consent decree a stockholder 
of the defendant corporation had the right 
to become a party which right he sought 
to exercise. The Attorney General approved 
the plan presented by the petitioner for 
modification of the original decree. It is 
significant that the court in dealing with 
this phase of the litigation said: 


* * * This, we are told, “is believed 
to satisfy the public interest,” and so the 
Government desires to sustain the action 
of the court below without further litiga- 
tion. We recognize the duty of expedi- 
tious enforcement of the antitrust laws. 
But expedition cannot be had at the 
sacrifice of rights which the original de- 
cree itself established. We assume that 
the district court will adjust the right 
which belongs to Panhandle with full 
regard to that public interest which 
underlay the original suit. 


Following a rehearsal of the chronologi- 
cal course this lengthy controversy pur- 
sued, the United States, in its brief, made 
this statement: 


It is, of course, probable that the courts 
in which suits have been brought will 
give effect to this Court’s judgment and 
dismiss, because of the judgment, all 
claims based on the voided license agree- 
ments. * * * 

* * xk 

* * * The position of the United States, 
as set forth in its petition, is that said 
final judgment bars enforcement of any 
claim based. in whole or in part upon 
any license agreement thus adjudged 
null and void, and that suit to recover 
upon any such claim constitutes an at- 
tempt to defeat the Court’s final judg- 
ment. The petition prays, by way of 
relief, that this Court enjoin USG from 
asserting any claim, and from maintain- 
ing, instituting, or threatening to institute 
any action, based in whole or in part on 
any license agreement which the Court 
had adjudged illegal, null and void. 

The United States stated in its petition 
that it takes no position as to whether 
USG’s alternative claims for recovery on 
a quantum mermt basis or for infringe- 
ment, as made in the four foregoing actions, 
are barred by this Court’s final decree of 
May 15, 1951, or as to whether this 
Court should enter an order enjoining 
USG from prosecuting such alternative 
claims. (Italics supplied.) 


Just why this court, under the circum- 
stances, should feel called upon, in view 
of the Government’s position, to restrain 
prosecution of the pending suits in the 
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several district courts and take upon itself 
the adjudication of the controversy between 
the defendants when that controversy in- 
volves issues, stich as the right to recover 
under quantum meruit or infringement, as 
alleged, when the Government as the sole 
protector of the public interest in litigation 
of this character does not join the peti- 
tioners in such request for this court to do 
so, but by inference at least suggests that 
it is beyond the scope of the decree handed 
down in these proceedings, I do not appre- 
ciate. If this court restrained the prosecu- 
tion of the pending suits to the extent that 
the Government’s position finds the re- 
covery sought herein to be within that 
prohibited by the final decree, the right, 
if any, to the petitioning defendant, USG, 
to recover under quantum merutt or in- 
fringement would have remained for adjudi- 
cation in the district courts. Thus, the 
suits pending therein would continue as 
presently docketed for trial. Also, the 
several district. courts wherein the suits 
are now pending are quite capable of 


Cited 1954 Trade Cases 
Rosenblum v. FTC 


69,645 


construing and interpreting the meaning 
of the judgment passed in these proceed- 
ings, as applied to the pleadings and factual 
record subsequently to be developed in 
those courts, and rule thereon accordingly. 


I do not find the situation before us 
as one requiring this court to spell out 
in supplementation of its original decree 
every conceivable type of litigation which 
might develop between the defendants and 
presumed to have grown out of the relation- 
ship stricken down. Neither do I find the 
existing situation to be one calling for 
resort to Article X of the judgment of this 
court in order to construe, carry out, or 
enforce said judgment. Inherent power 
rests with this court always in proceedings 
of this character to enforce its judgments 
when such appears advisable. Ieidojsnot, 
however, find need for the application of 
such power in these proceedings: 

In the light of the foregoing expression 
of my views, I find it unnecessary to dis- 
cuss other points argued in the case. 


[1 67,814] Joseph Rosenblum and Sadie Rosenblum, copartners trading as Modern 


Manner Clothes v. Federal Trade Commission. 
In the United States Court of Appeals for the Second Circuit. 


October Term, 1953. 


Docket No, 21959. Motion submitted, May 26, 1954. Decided July 8, 1954. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation—Neglecting to Make Material Disclosure—Use 
of the Word “Free” in Advertising —A joint motion to vacate a final decree which affirmed 


an order of the Federal Trade 


Commission and to dismiss a petition for review was 


granted per curiam. The Federal Trade Commission order had required sellers of women’s 
wearing apparel to cease and desist from using the word “free” to describe merchandise 
which was not in fact given to sales agents without requiring the performance of some 


service inuring to the benefit of the sellers. 


A dissenting opinion protested the gran 


ting of the motion without discussion, and 


maintained that the basis upon which the Commission acted in vacating its own order and 
dismissing its original complaint, as well as asking the Court to do likewise, was that it had 


changed its position in regard to the use of the word “free” in advertising. Judicial action, 


the dissent continued, 


in administrative proceedings as elsewhere, should be properly 


deliberative, on consideration of an adequate record, Procedurally, the least that should 
be required before entering upon a course looking to such reversals as in the instant case 


is for a full record of essentially the same nature as 1s required on original proceedings. 
The record should show (1) an opportunity for the presentation of objections (with result- 
ing right to petition for review) by anyone, competitor or consumer, who has been induced to 
rely upon the previously stated law, and (2) a final order which shall not be retroactive, but — 
which shall operate prospectively from a definitely stated time. 


See Unfair Practices, Vol. 2, 7 5095.43, 5101.40; Federal Trade Commission Enforce- 


ment and Procedure, Vol. 2, J 8611.74. 
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For the respondent: Earl W. Kintner, General Counsel, Federal Trade Commission. 


Vacating a final decree of the U. S. Court of Appeals, Second Circuit, 1950-1951 
Trade Cases {[ 62,959, which affirmed a Federal Trade Commission cease and desist order 


in Dkt. 5263. 


Before CHASE, Chief Judge, and Aucustus N. Hanp and Crark, Circuit Judges. 


Per Curiam [Jn full text] : Motion granted. 
[Dissenting Opinion] 


Crark, Circuit Judge (dissenting): My 
brothers have voted to grant without discus- 
sion the joint motion of petitioners, doing 
business as Modern Manner Clothes, and the 
Federal Trade Commission asking us to vacate 
a final decree entered by us in 1951 enforcing 
a Commission order and to enter in lieu there- 
of a decree dismissing the entire proceeding. 
The order which we enforced was one of a 
considerable series ordering vendors and dis- 
tributors of merchandise, books, and the like 
to cease and desist from using the word “free” 
with reference to an article which was not in 
fact given as a gift or gratuity. Here the 
interdicted advertising of this mail order house 
offered to saleswomen, in addition to their 
regular commissions, “free bonus dresses” upon 
selling from 12 to 30 dresses, the larger num- 
bers yielding a higher value “free” dress. 
Our decision appears in Rosenblum v. F. T. (om 
2 Cir. [1950-1951 Trape Cases J 62,959], 192 
F. 2d 392, with denial of certiorari by the 
Supreme Court reported in 343 U. S. 905. 
So clear was the law at that time that we con- 
tended ourselves with affirming merely on the 
authority of three cited cases. 


One of the cases we cited had been particu- 
larly important in the development of the law; 
it was the well-known case of F. T. C. v. 
Standard Education Soc., Nov. 8, 1937, 302 
U. S. 112, reversing our decision in 86 F. 
2d 692. There a unanimous Court spoke 
of the “practice of promising free books 
where no free books were intended to be 
given” thus: “To fail to prohibit such evil 
practices would be to elevate deception in 
business and to give to it the standing and 
dignity of truth.” It also said: “The fact 
that a false statement may be obviously 
false to those who are trained and ex- 
perienced does not change its character, nor 


*See Business Week, May 15, 1954, p. 126, 
subtit. “FTC Clears General Foods,”’ stating 
that ‘‘[t]he Republican FTC has been backing 
away’’ from a doctrine established, ‘‘[w]hile the 
Democrats were running the Federal Trade 


1 67,814 


take away its power to deceive others less 
experienced. * * * Laws are made to protect 
the trusting as well as the suspicious.” 


302 U. S..116: 


The basis upon which the Commission 
took its present action of vacating its own 
order of December 19, 1950, and dismissing 
its original complaint in its entirety, as well 
as asking us to do likewise, is that it has 
changed its position with respect to the use, 
in advertising, of the word “free.” And it 
refers us to another case not a part of this 
record, In re Walter J. Black, Inc. FTC, 
Docket 5571, Sept. 11, 1953, wherein the use 
of the word “free” was held permissible 
when the conditions for receipt of the 
“free” article were at the same time ex- 
plained fully or in effect to the Commis- 
sion’s satisfaction. This change in policy 
seems rather clearly due to a change in 
personnel of the Commission; see the dis- 
sent herein and in the Black case of Com- 
missioner and former Chairman Mead. And 
this appears to be the view or business? A 
like metamorphosis appears to be taking 
place with respect to other “quasi-judicial” 
agencies, and other cases of this nature are 
clearly indicated. This involves a develop- 
ment of administrative law perhaps too little 
appreciated by writers and experts in the 
field; it demonstrates how the impact of a 
regulatory law upon the regulated business 
can be completely changed or removed with 
no change whatsoever in the fundamental 
law or statute. 


So scholars may perhaps find, now that this 
case points the way, considerable uncharted 
territory, including such matters as the 
meaning of Acts of Congress or of statutory 
expressions (“secondary boycotts” and 
“union security clauses,” for example), 
where agency interpretation, to which defer- 
ence must be paid under well settled law, as 
stated in, e. g., Gray v, Powell, 314 U. S. 


Commission,’’ and referring to ‘‘{t]he dissent 
of James M. Mead, former chairman under the 
Democrats,’’ as showing the view of “the old 
commission.’’ 
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402: Niagara Falls Power Co. v. Federal 
Power Commission, 2 Cir., 137 F. 2d 787, 
792, certiorari denied 320 U. S. 792, 815,; cf. 
Social Security Board v. Nierotko, 327 U. S. 
358, 368, 162 A. L. R. 1445, has in fact 
proven persuasively decisive. Is appellate 
self-reversal here to follow as a matter of 
course when a new agency personnel rein- 
terprets the law? At any rate surely the 
issues thus opened up are too important in 
both their immediate and their potential 
implications to be settled by a purely pro 
forma ruling by us at the behest of regulator 
and regulatee acting in concert and without 
representation of other possible interests. 


So far as these developments are in actu- 
ality (whatever their form) definite changes 
in governmental policy permissible under 
the governing Congressional Acts, they 
must be accepted by the courts which con- 
stitutionally have less control over policy 
than even the executive department. But 
judicial action, in administrative proceed- 
ings as elsewhere, should be properly de- 
liberative, on consideration of an adequate 
record, And, since it is our decree which 
we are now asked to nullify as though it 
had never existed, we are willy-nilly in- 
volved, at least to the extent that we may 
disappoint or deny out of hand reasonable 
rights or expectations based upon what we 
have done in good faith earlier. It seems 
to me that procedurally the least we must 
require before entering upon a course look- 
ing to such reversals as are now called for 
is a full record—of essentially the same 
nature as we do require on original proceed- 
ings—which shall show (1) an opportunity 
for the presentation of objections (with 
resulting right to petition for review) by 
anyone, competitor or consumer, who has 
been induced to rely upon the previously 
stated law, see Reade v. Ewing, 2 Cir., 205 
F. 2d 630; Land O’Lakes Creameries wv. 
McNutt, 8 Cir., 132 F. 2d Gos Gre Cand: 
Sanders Bros. Radio Station, 309 U. S. 470, 
476-477, and (2) a final order which shall 
not be retroactive, attempting to wipe out 
what has actually occurred in the past, but 
shall operate only prospectively from a 
definitely stated time. Only when we have 
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such a record are we properly brought to 
the substantive issues involved. 

In default of such a record here, it is 
premature to attempt a definitive discussion 
of such substantive issues. But to avoid 
possible misunderstanding of my position, I 
append certain suggestions. Since the earlier 
administrative interpretation upon which 
we rested our enforcement decree not only 
has “seasoned or broadened into a settled 
administrative practice,” Davies Warehouse 
Co. uv. Bowles, 321 U. S. 144, 156, but has also 
been approved and adopted by the Supreme 
Court in F. T. C. v. Standard Education Soc., 
supra, the commission should have the 
burden of demonstrating on a convincing 
new record that its changed view is a per- 
missible, rational,” alternative interpretation 
of the law. Niagara Falls Power Co. v. 
Federal Power Commission, supra; cf. Board 
of Govenors of Federal Reserve System v. 
Agnew, 329 U. S. 441, 447, 451. Although 
administrative interpretations are unques- 
tionably entitled to great weight, they do 
not, unless reasonable, bind the courts 
which have a duty to exercise their own 
powers of decision, limited though those 
may be in this area of the law. Social 
Security Board v. Nierotko, supra, SVP Oh, 
at 368, 369. Hence we should not expunge 
our earlier decree merely because the Com- 
mission, as now constituted, does not happen 
to like it. If administrative agencies may 
turn court enforcing orders on or off ac- 
cording to their shifting whims, then courts 
are abdicating the functions, however limited, 
actually assigned to them by Congress. We 
may not usurp administrative authority, but 
neither may we abdicate the judicial re- 
sponsibility we have. Hecht Co. v. Bowles, 
B71 Tie S. 321. 300,133. tis tate that the 
Commission’s new policy may lead to in- 
equalities as regards those against whom 
present enforcement orders are outstanding; 
but these, except in so far as they stem from 
a permissible new rational construction of 
the statute, will be ascribable to arbitrary 
agency, rather than judicial, action. 

Since such basis for and safeguards of 
judicial self-reversal are here left entirely 
lacking, I think the joint motion should be 
denied, and accordingly respectfully dissent. 


_——— nn 


2 Thus some conceivably might find unconvinc- 
ing the Commission’s present reliance on the 
old case of Connery v. Brooke, 73 Pa. 80, decid- 
ing that the issue whether a gate which had to 
be opened and closed actually obstructed ‘free’! 
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use of a passageway was one of fact for the 
jury. See In re Walter J. Black, Inc., supra, 
FTC, Docket 5571, Sept. 11, 1953, as quoted in 
22 U. S. L. Week 2123, 2124. 
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U. S. v. Toledo Milk Distributors’ Assn. 

[ 67,815] United States v. The Toledo Milk Distributors’ Association, The Babcock 

Dairy Company of Ohio, Cherry Grove Dairy Company, Driggs Dairy Farm, Inc., Ohio 

Clover Leaf Dairy Company, The Page Dairy Company, Trilby Farm Dairy, Inc., The 

Village Farm Dairy Company, Wayne H. Babcock, Howard H. Driggs, Glenn Whittaker, 
Henry A. Page, Jr., and Louis L. Becker. 


In the United States District Court for the Northern District of Ohio, Western 
Division. Criminal No. 10076. Filed June 23, 1954. 


Case No. 1179 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement—Criminal Prosecutions—Grand Jury and In- 
formation Proceedings—Production of Grand Jury Minutes.—Courts are reluctant to 
dismiss an indictment or to lay bare the minutes of the grand jury in advance of trial 
except upon a clear and definite showing of fraud or of imposition upon the grand jury 
by government counsel in charge of the investigation, or of prejudicial misconduct of 
government counsel before the grand jury. 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8021.125. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Washington, D. C.; 
Harold A. Henderson and Miles Ryan, Jr., Cleveland, Ohio. 


For the defendants: Joseph D. Stecher, of Finkbeiner & Stecher, Toledo, Ohio (for 
Toledo Mill Distributors’ Assn.); Joseph A. Yager, of Cobourn, Yager, Notnagel, Smith 
& Moran, Toledo, Ohio (for Babcock Dairy Co., Cherry Grove Dairy Co., and Wayne 
Babcock); Wilfred G. Christensen, Toledo, Ohio, and Willis F. Daniels, Harrisburg, Pa. 
(for Driggs Dairy Farms, Inc., Trilby Farm Dairy, Inc., and Howard H. Driggs); Roger 
H. Smith, of Effler, Eastman, Stichter & Smith, Toledo, Ohio (for Ohio Clover Leaf Dairy Co., 
and Glenn Whittaker); George R. Effler, Toledo, Ohio (for Village Farm Dairy Co.); 
Robert B. Gosline, of Shumaker, Loop & Kendrick, Toledo, Ohio (for Page Dairy Co., 


Henry A. Page, Jr., and Louis L. Becker). 


Memorandum of the Court Re Motion of 
Defendants To Dismiss the Indictment 
and for the Production of Grand 
Jury Minutes 


Frank L. Kuioes, District Judge [Jn full 
text]: On December 21, 1953, the grand 
jury for the Northern District of Ohio, 
Western Division, returned an indictment 
against the defendants, charging a violation 
of Section 1 of the Sherman Act. 


Paragraph 15 of the indictment charges 
that the defendants have been engaged in 
an unlawful combination and conspiracy to 
suppress and eliminate competition in the 
sale and distribution of milk, cream and 
butter in unreasonable restraint of interstate 
trade and commerce, and paragraph 16 
charges the defendants with maintaining 
a continuing understanding and concert of 
action to fix, establish and maintain non- 
competitive prices for milk, cream and 
butter. 

On March 15, 1954, the defendants, pur- 
suant to Rules 12 and 6(e) of the Federal 
Rules of Criminal Procedure, moved the 
Court to dismiss the indictment and for the 
production of the grand jury minutes on 
four grounds. Grounds 1 and 2 allege, in 
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effect, that the indictment fails to charge an 
offense, and grounds 3 and 4 charge that 
there was insufficient or no evidence what- 
ever before the grand jury that the de- 
fendants had an agreement to fix, establish 
and maintain non-competitive prices for 
milk, cream and butter. 


The motion of defendants is supported by 
certain affidavits of persons who appeared 
before the grand jury as witnesses, and is 
also supported by a memorandum as re- 
quired by the rule. 


Under Date of April 12, plaintiff, United 
States of America, filed an answer to the 
defendants’ brief as required by the rule. 


On May 3, defendants filed a reply brief 
and, on page 6 and the ensuing pages there- 
of, raise the question of misconduct of 
counsel for the plaintiff before the grand 
jury. This allegation is supported by four 
affidavits of individuals who appeared as 
witnesses before the grand jury. 

On May 27, plaintiff filed a brief in re- 
sponse to the defendants new ground for 
dismissing the indictment and for the pro- 
duction of the grand jury minutes. 


By virtue of the motion, the Court is 
asked to expose the secret proceedings of 
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the grand jury in advance of trial and, in 
effect, reverse the role of accuser and ac- 
cused and try the Government counsel and 
the grand jury, not alone on the question of 
insufficient or no evidence to warrant the 
grand jury in finding a combination and 
conspiracy in restraint of trade, but also to 
determine whether the grand jury exercised 
sound judgment as a free and independent 
body. As a further ground for dismissal of 
the indictment, defendants would have the 
Court determine, on the basis of four aff- 
davits of witnesses who appeared before 
the grand jury, that Government counsel 
was guilty of such misconduct as to prejudice 
the members of the grand jury in the free 
exercise of their judgment and against the 
defendants. 

The history of proceedings of this charac- 
ter indicates that the Courts are reluctant 
to dismiss an indictment or to lay bare the 
grand jury minutes in advance of trial ex- 
cept upon a clear and definite showing of 
fraud or of imposition upon the grand jury 
by Government counsel in charge of the 
investigation, or of prejudicial misconduct 
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of Government counsel before the grand 
jury. 


[Charges Not Clear and Definite] 


We are of the opinion that the charges 
here are not sufficiently clear and definite as 
to warrant the Court to dismiss the indict- 
ment or to order the disclosure of the 
minutes of proceedings before the grand 
jury to the defendants in advance of trial. 
We are further of the opinion that there is 
insufficient showing of prejudicial miscon- 
duct on the part of Government counsel. 

We are reluctant to invoke an unusual 
course and establish such a radical prece- 
dent in this jurisdiction on the meager 
grounds herein asserted. The case may well 
go to the petit jury where the burden of 
proof of the charges in the indictment will 
rest upon the shoulders of plaintiff, the 
United States of America. 


[Motion Overruled] 


The motion is, therefore, overruled, and in 
order is drawn accordingly. 


[1 67,816] Houdry Process Corporation v. Sinclair Refining Company. 


In the United States District Court for the Eastern District of Pennsylvania. 


Action No. 15,118. Filed March 17, 1954. 


Civil 


Sherman Antitrust Act 


Private Enforcement and Procedure—Necessary Averments To State Cause of Action 
—Injury to Pleader—Causal Relation.—A counterclaim alleged antitrust violations in the 


plaintiffs patent licensing methods in 


methods with its “package” licensing methods. 


that the plaintiff had tied in its patent pooling 


The plaintiff had moved to dismiss the 


counterclaim on the grounds that the counterclaim did not amount to a violation of the 
antitrust laws, that it had not been sufficiently averred that an antitrust violation was 


the proximate cause of the defendant's injury, 


and that the defendant had been damaged. 


Since this was “evidently” a case of first impression, there could be no dismissal of the 
pleading for insufficiency because it did not appear certain that the pleader would not 
be entitled to relief under any state of facts which could be proved in support of his claim. 


See Private Enforcement and Procedure, Vol. 2, { 9013.440. 
For the plaintiff: John D. M. Hamilton, Philadelphia, Pa. 


For the defendant: Harry E. Sprogell, Philadelphia, Rae 
Curt von Boetticher, both of New Wordle, ING Se 


Opinion 
[Counterclaim Alleges Antitrust Violations] 
Ganey, District Judge [In full text]: 


Plaintiff brought the action here involved 
to recover royalties allegedly owed it under 
a patent rights licensing agreement. De- 


fendant pleaded in tripartite fashion to the 
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Roger T. McLean and 


complaint. First, in an answer it denies 
that it owed any amount under the agree- 
ment. Second, by way of counterclaim it 
alleges plaintiff was liable to defendant for 
overpayments.. And third, under the head- 
ing of “further counterclaim” it states that 
plaintiff had violated the antitrust laws, 
and, in so doing, had damaged the defend- 
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ant to the extent of $1,947,034.92. Plaintiff 
replied to the counterclaim, but moved to 
dismiss the “further counterclaim” because, 
assertedly, that pleading failed to state a 
claim on which relief could be granted. 
There are two grounds for this assertion. 
The first is that the charges do not amount 
to a violation of the antitrust laws. And 
the second is that it has not been ade- 
quately and sufficiently averred (a) that a 
violation of the antitrust laws was the proxi- 
mate cause of the injury to defendant, and 
(b) that defendant was damaged. 


[Plaintiff's Patent Licensing 
Methods Attacked) 


The gist of the “further counterclaim”, 
as amended, is as follows: (1) Plaintiff has 
entered into pooling of patents agreements 
with both “A” and “B” oil companies 
whereby it has acquired the sole and ex- 
clusive right to license patent rights relat- 
ing to the catalytic cracking of oil products 
of all three business entities. (2) In per- 
mitting licensees to use rights under the 
patents, plaintiff has uniformly followed 
the policy of requiring them to take all of 
the patent rights in the pool and to grant 
back to it rights under the licensees’ pat- 
ents. (3) As a result of that policy plain- 
tiff has been able to charge its licensees, 
of which defendant is one, excessive royal- 
ties. More specifically it is averred that 
plaintiff has never granted a license under 
an individual patent or patent right or indi- 
vidually identified patents or patent rights 
as distinguished from the “package” type 
license; that it is the sole entity which can 
grant licenses under the pooling arrange- 
ment; that by virtue of such restrictive 
pooling arrangement and the “package” 
element in the agreements with licensees, 
competition in the business of licensing pat- 
ent rights in the field of catalytic cracking 
of oil products has been unreasonably and 
illegally restricted and excessive royalties, 
which have been illegally fixed, have been 
charged; and that as a result of such exces- 
sive royalties, defendant’s damages have 
been substantial. In short, defendant is 
trying to point out that plaintiff instead of 
being content to exploit its patent rights 
in the usual and customary manner has, 
on the contrary, gone beyond the permis- 
sible limits in exploiting patent rights and 
in so doing has violated the antitrust laws. 
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[Licensing Methods Defended] 


In support of the first issue, plaintiff 
points out that patent pooling arrangements 
alone (Standard Oil Co. v. United States, 283 
U. S. 163 (1931) ; Transparent-Wrap Machine 
v. Stokes & Smith [1946-1947 Trape CASES 
{ 57,532], 329 U. S. 637 (1947) ; Cutter Labora- 
tories uv. Lyophile-Cryochene Co. [1950-1951 
TravE Cases 62,542], 129 F. 2d 80 (9th Cir., 
1949) or the package method of licensing by it- 
self (United States v. Paramount Pictures 
[1948-1949 Trave Cases {[ 62,244], S34nWas: 
131, 159 (1948) are not per se illegal. It 
admits that pooling plus “something else” 
(United States v. Line Material [1948-1949 
Trave Cases {| 62,225], 333 U. S. 287 (1948), 
United States v. Gypsum Co. [1948-1949 
TRADE Cases J 62,226], 333 U. S. 364 (1948) 
or package licensing plus some other restric- 
tion (Automatic Radio v. Haziltine Research 
Corp. [1950-1951 Trapve Cases { 62,634], 339 
U. S. 827 (1950), United States v. General 
Electric, N. J. 1949 [1948-1949 Trape CasEs 
{ 62,352], 82 F. Supp. 753, 859) are illegal. 
It claims however that a pooling arrange- 
ment plus package licensing is not illegal. 
A case in support of or against this claim 
has not been brought to our attention by 
either party; nor have we been able to find 
one. Evidently, as plaintiff suggests, this 
is a case of first impression. For this rea- 
son and the admonishment given in Con- 
tinental Collieries v. Shober, 130 F. 2d 631 
(3rd Cir. 1942) at page 635, that there can 
be no dismissal of a pleading for insuffi- 
ciency except where it appears certain that 
the pleader would not be entitled to relief 
under any state of facts which could be 
proved in support of the claim, we hesitate 
to make a decisive ruling on defendant’s 
claim under the “further counterclaim” with- 
out benefit of a trial. This court may ulti- 
mately rule that plaintiff's conduct does not 
violate the antitrust laws. Nevertheless, we 
think it wiser to give defendant an oppor- 
tunity to show the circumstances attending the 
transactions between plaintiff and its licensees. 


{Allegations Sufficient] 
Concerning the remaining issue, we think 
the allegations in the “further counterclaim” 
are sufficient. See Stewart-Warner Corpo- 
ration v. Staley, W. D. Pa. 1941, 42 F. Supp. 
140, 145; Hartford-Empire Co. v. Glenshaw 
Glass Co., W. D. Pa. 1942, 47 F. Supp. 711. 
Accordingly, plaintiff’s motion to dismiss 
the “further counterclaim’ will be denied. 
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[7 67,817] Paramount Film Distributing Corporation v. Herbert B. Ram and Sam 
Bogoslawsky, also known as Sam Bogo, Civil Action 2257. Universal Film Exchanges, 
Inc. v. Ram, et al., Civil Action 2258. Loew’s, Incorporated v. Ram, et al., Civil Action 
2259, United Artists Corporation v. Ram, et al., Civil Action 2260. RKO Radio Pictures, 


Incorporated v. Ram, et al., Civil Action 2261. 


Columbia Pictures Corporation v, Ram, 


et al., Civil Action 2262. Twentieth Century-Fox Film Corporation v. Ram, et al., Civil 


Action 2263. 
Action 2264. 


Warner Brothers Pictures Distributing Corporation v. Ram, et al., Civil 


In the United States District Court for the Eastern District of South Carolina, 
Aiken Division. Civil Action Nos. 2257 through 2264. Dated May 3, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Striking Irrelevant Matters 
—Interrogatories.—Failure of motion picture distributors, in a suit on a contract, to make 
a motion to strike defendants’ allegations of an antitrust conspiracy as an invalid defense 
resulted in the distributors’ objections to interrogatories relating to this defense as not 
being relevant to the issues involved in the controversies being overruled. A court is not 
authorized to strike such a defense of its own motion. 


See Private Enforcement and Procedure, Vol. 2, { 9013.595, 9013.875. 


For the plaintiffs: 


C. Erskine Daniel and T. Sam Means of Spartanburg, South 


Carolina; C. T. Graydon of Columbia, South Carolina; Sargoy & Stein, and Kenneth & 


Royall of New York City, New York. 
For the defendants: 


Benjamin Surasky, Lonnie A. Garvin, and John F, Williams 


of Aitken, South Carolina; Henry Hammer and Henry H. Edens of Columbia, South 
Carolina; and Maurice Steinberg of Augusta, Georgia. 


Order 


C. C. Wycue, District Judge [In full text]: 
The above cases are before me upon Objec- 
tions by the plaintiffs to Interrogatories 
propounded by the defendants numbered 1 
through 10 and 12 and 13 and 11, 14 and 15. 


I have already overruled Objections to 
Interrogatories 11, 14 and 15. 


Plaintiffs’ objections to the remaining 
interrogatories are based upon their con- 
tention that the allegations by the defend- 
ants of an antitrust conspiracy do not 
constitute a valid defense unless the contract 
between the parties in these actions was 
inherently illegal in itself without reference 
to any collateral facts and that such a con- 
spiracy could in no event be a valid defense 
in favor of the defendants who are not 
alleged to be a part of that conspiracy, and 
consequently the interrogatories propounded 


are not relevant to the issues involved in the 
controversies. 

Plaintiffs have argued in their objections 
to the interrogatories that such a defense is 
not a valid defense, but so far as I am aware 
no motion has been made by the plaintiffs 
to strike this defense of the defendants. J 
know of no authority that I have to strike 
such a defense of my own motion. The 
defense, therefore, until stricken is valid. 
I cannot say that the interrogatories are not 
relevant to the issues made by the pleadings. 
Riordan v. Ferguson, 2 F. R. D. 349. 

The objections to the Interrogatories are, 
therefore, overruled, and 

It is so ordered. 

The plaintiffs will be permitted to renew 
their Objections to the Interrogatories in 
the event such defense is hereafter held to 
be insufficient. 


[J 67,818] Edward 


W. Boerstler and Richard W. Boerstler, copartners doing 


business under the firm name of Ultrad Laboratories v. American Medical Association 


and General Electric Company. 
In the United 
Division. 


States District Court for the 


Civil Action No. 54 C 58. Dated June 17, 1954. 


Northern District of Illinois, Eastern 


Sherman Antitrust Act and Clayton Antitrust Act 


Private Enforcement and Procedure—Civil Damages—Injunctive Relief—Necessary 
Averments to State Cause of Action—Injury to Plaintiff—Injury to Public.—In an 
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action for treble damages and injunctive relief charging that the defendants conspired 
in violation of the antitrust laws to prevent the sales of plaintiffs’ therapeutic lamps, a 
motion to strike the complaint for failure to state a claim on which relief could be granted was 
denied because (1) although the plaintiffs alleged conclusions, in conspiracy pleadings 
conclusory allegations are permitted by the weight of authority, (2) the facts alleged in 
the complaint showed public injury, and (3) a defendant’s charge that the complaint 
showed no injury to the plaintiffs was frivolous, since a substantial part of complaint was 
devoted to asserting that the plaintiffs were unable to distribute their health lamps 
because of the defendants. The further contention of one of the defendants that its 
failure to approve plaintiffs’ lamps did not constitute an antitrust conspiracy was rejected 
since the complaint involved the defendants’ activities in hindering the plaintiffs from 
selling the plaintiffs’ own goods. This was similar to a boycott or blacklist, which 
violates the antitrust laws. 


See Private Enforcement and Procedure, Vol. 2, J 9009.170, 9009.275, 9009.475. 


Private Enforcement and Procedure—Civil Damages—Injunctive Relief—Pretrial 
Procedures—Motions for More Definite Statements—Motion to Dismiss——A motion to 
strike the entire complaint in an antitrust case alleging a conspiracy to hinder the sales of 
plaintiff’s therapeutic lamps on the ground that the complaint violated the Federal Rules 
of Civil Procedure requiring a short and plain statement of the claim and requiring that 
each averment of a pleading be simple, concise and direct, was denied. The striking of 
a pleading for this reason is within the sound discretion of the court. The complaint 
was sufficient to withstand the motion to strike when viewed in the light of the following 
considerations: (1) the necessity of judicial control of the issues from the time the 
complaint is filed; (2) the necessity for avoiding dilatory motions, where denial will not 
prejudice the movant; (3) the length of the complaint as related to the nature of the 
action; and (4) the extent to which the complaint is verbose and contains unnecessary 
material. Certain motions for more definite statements as to unnamed subsidiaries and 
co-conspirators were granted. Other motions alleging verbosity and irrelevancy were 
denied. 


See Private Enforcement and Procedure, Vol. 2, { 9009.130, 9013.170. 


For the plaintiffs: James M. Malloy, Morton Myerson, and Edward I. Rothschild, 
Rothschild, Stevens & Barry, Chicago, Ill. 


For the defendants: Edward M. Burke, Loesch, Scofield & Burke (for American 
Medical Association); Sidley, Austin, Burgess & Smith (for General Electric (Coy 


Memorandum which acts are alleged to have occurred, 
and to have been occurring, since 1926, 


Treble D and Injuncti anit 
ele are Cater aee when the plaintiffs secured patents. 


Relief Sought] 
_ Jutius J. Horrman, District Judge [Jn 
full text]: This is an action for treble 
damages and injunctive relief. Count I al- 
leges a conspiracy, in violation of the anti- 
trust laws, to promote sales of General 
Electric’s therapeutic lamps and to hinder 
the sales of plaintiffs’ lamps. In substance, 
the plaintiffs charge a conspiracy between 
the American Medical Association and Gen- 
eral Electric Company to foster the sale 
of the therapeutic lamps manufactured by 
General Electric Company by the approval 


Count II alleges a common law business 
tort arising from the acts alleged in Count I. 

Both defendants have moved: (1) to 
strike or dismiss the complaint in its en- 
tirety; or in the alternative (2) to strike 
certain entire paragraphs or portions thereof; 
and (3) to compel plaintiffs to make a more 
definite statement in certain paragraphs. 


[Motions to Strike] 


AMA has moved to strike Counts I and 
II for failure to state a claim on which 


of the lamps by the Council of the Ameri- 
can Medical Association, and to discourage 
the sale of the plaintiffs’ lamps by refusing 
such approval, and the dissemination of 
untrue statements concerning them, all of 
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relief can be granted. 


Although the parties have not raised the 
issue in their briefs and arguments, it may 
be noted at the outset that a motion to 
strike which attacks the sufficiency of the 
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complaint may be treated as a motion to 
dismiss. Shanesy v. Ford Motor Co., 7 
F. R D. 199 (N. D. Ill. 1946); Potter v. 
United States, 79 F. Supp. (N. D. Ill. 1946). 
AMA advances four grounds in support of 
its motion: 

(1) It asserts that the plaintiffs have al- 
leged conclusions of fact and/or law which 
are insufficient to constitute a claim on 
which relief can be granted. Plaintiffs con- 
tend that they have properly alleged ulti- 
mate facts but that conclusions are to be 
considered in determining whether the plain- 
tiffs have stated a cause of action. 


The motion will be denied on this ground. 
Prior to 1954 there was a division of 
authority on the question of whether a 
pleader could properly allege conclusions 
as opposed to ultimate facts. Many cases 
supported the defendant’s contention that 
a conclusory allegation is insufficient. In 
Nelson Radio & Supply Co. v. Motorola, 
Inc. [1952 Trave Cases { 67,386], 200 F. 2d 
911, 913-914 (Sth Cir. 1952), it was stated 
that: 

“* %& %* in pleading a conspiracy 

a general allegation of conspiracy, with- 

out a statement of the facts constituting 

the conspiracy to restrain trade, its object 

and accomplishment, is but an allegation 

of a legal conclusion which is insufficient 

to constitute a cause of action.” 
Professor Moore has asserted approvingly 
that the weight of authority permits con- 
clusory allegations, 2 Moore, Federal Prac- 
tice, 1650 (2d Ed. 1948), but he omits to cite 
many of the cases relied on by the defend- 
ant, However, in United States v. Employ- 
ing Plasterers Assn. [1954 TRrapeE CASES 
{ 67,692], 74 S. Ct. 452, 454 (1954), the 
problem seems to have been resolved in 
favor of the allowance of conclusory al- 
legations. The court said: 


“The complaint plainly charged several 
times that the effect of all these local 
restraints was to restrain interstate com- 
merce. Whether these charges be called 
‘allegations of fact’ or ‘mere conclusions 
of the pleader’, we hold that they must 
be taken into account in deciding whether 
the Government is entitled to have its 
case tried * * *. 

“& %*& %* and where a bona fide com- 
plaint is filed that charges every element 
necessary to recover, summary dismissal 
of a civil case for failure to set out evi- 
dential facts can seldom be justified. If 
a party needs more facts, it has a right 
to call for them under Rule 12(e) * * *.” 


* OK OK 
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Thus, a pleader in these circumstances may 
properly make conclusory allegations. 


But even assuming the validity of the 
defendant’s contention, its position is still 
not well taken because the plaintiffs have 
alleged facts rather than conclusions. It is 
true that paragraph 18 of the complaint 
asserts the existence of a conspiracy in 
conclusory terms. However, paragraph 19 
alleges the acts comprising the conspiracy, 
and paragraph 20 alleges the acts which 
effectuated the conspiracy. 


(2) AMA asserts that the plaintiffs have 
failed to allege injury to the public and 
that such allegation is essential in stating 
a claim on which relief can be granted. 
The plaintiffs contend that paragraph 18, 
if closely read, contains an allegation of 
public injury; that in any event, a specific 
allegation is unnecessary if the facts alleged 
show public injury; and that the facts as 
alleged show public injury. 


The motion of the defendant should be 
denied on this ground. The defendant 
correctly contends that the complaint must 
allege public injury. In Wilder Mfg. Com- 
pany v, Corn Products Refining Company, 
236 U. S. 165, 174 (1914), the court said: 

“& %* %* the prohibitions of the (anti- 
trust laws) were enacted to prevent not 
the mere injury to an individual which 
would arise from the doing of prohibited 
acts, but the harm to the general public 
which would be occasioned by the evils 
which it was contemplated would be pre- 
vented, and hence not only the prohibi- 
tions of the statute but the remedies which 
it provided were co-extensive with such 
conceptions. * * *” 

This statement has been relied upon in 
subsequent cases for the proposition that 
a proper complaint must show a violation 
of public rights. Glenn Coal Co. v. Dickinson 
Fuel Co., 72 F. 2d 885 (4th Cir. 1934); 
Shotkin v. General Electric Company, et al. 
[1948-1949 Trape Cases { 62,341], 171 F. 
2d 236 (10th Cir. 1948); and Emich Motors 
Corporation v. General Motors Corporation 
[1950-1951 Trape Cases { 62,577], 181 F. 
2d 70 (7th Cir. 1950), reversed on other 
grounds [1950-1951 Trape Cases f 62,778], 
3402 S12 558<(1951)- 

The Shotkin case, supra, at 239, enumerated 
those acts which may injure the public: 

“* ok & The complaint did not allege 
that the defendants combined and con- 
spired to refrain from competing with 
each other * * *. It did not allege that 
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the defendants conspired to raise prices. 
It did not charge that they combined to 
divide trade territory. It failed to allege 
that they conspired to apportion cus- 
tomers. It did not aver that they agreed 
to furnish the public commodities of m- 
ferior quality. * * * In other words, the 
complaint failed to allege facts from which 
it could be determined as a matter of 
law that a combination or conspiracy was 
entered into which brought about * * * 
a deterioration in the quality of the mer- 
chandise available in the channels of com- 
merce, or any other like evil consequence 
* * *?? (Italics added.) 


However, it is not necessary expressly to 
allege public injury, if the asserted facts 
show such injury. Rule 8(f) requires that 
pleadings be construed to effect substantial 
justice; and, treating the motion to strike 
as a motion to dismiss, the complaint must 
be construed in a light most favorable to 
plaintiffs. Asher v. Ruppa, 173 F. 2d 10 (7th 
Cir. 1949). So construed, the complaint 
avers facts which show an injury to the 
public. The plaintiffs assert that AMA has 
approved the GE lamp; that AMA has 
denied approval to the plaintiffs’ lamp; that 
approval is a necessary precedent to sale 
and distribution; that the GE lamp is in- 
ferior to the plaintiffs’ lamp. Thus, the 
public is misled into buying an inferior 
lamp. This would seem to constitute a 
public injury within the meaning of the 
Shotkin case, supra. 

(3) AMA asserts that the plaintiffs have 
failed to allege how they have been damaged 
by the defendant. It has been held that an 
allegation of injury suffered by a plaintiff 
differing from that sustained by it as a 
member of the community is necessary to 
a proper complaint. Beegle v. Thomson 
[1940-1943 TraApE Cases J 56,291], 138 F. 2d 
881 (7th Cir. 1943). However, in view of 
the fact that the plaintiffs have devoted a 
substantial portion of their complaint to 
asserting that they are unable to distribute 
their lamp, the defendant’s objection is 
frivolous and merits no further discussion. 
The motion, therefore, will be denied. 

(4) AMA asserts that the act of refusing 
to approve the plaintiffs’ lamp does not 
constitute a conspiracy in violation of the 
Clayton and Sherman Acts. The plaintiffs 
have failed to make a specific answer to 
this assertion. 

The motion will be denied. The defendant 
relied primarily on United States v. Col- 
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gate & Company, 250 U. S. 300 (1919). 
There the defendant manufacturer was 
charged with refusing to sell to wholesalers 
and retailers who would not resell at pre- 
scribed prices. The court was faced with 
the problem of construing the indictment. 
If the indictment alleged that the whole- 
salers and retailers were obligated to resell 
for the prescribed prices, the indictment 
was sufficient to charge a violation of Sec- 
tion 1 of the Sherman Act. Dr. Miles Medical 
Company v. John D. Park & Sons Com- 
pany, 220 U. S. 373 (1911). But the court 
construed the indictment to charge that 
the wholesalers and retailers were not so 
obligated, and were free to sell at their own 
prices. The court held that, under the 
circumstances, the refusal to supply was not 
a violation of the Sherman Act, stating at 
page 307: 

“Tn the absence of any purpose to cre- 
ate or maintain a monoply, the Act does 
not restrict the long recognized right of 
a trader or manufacturer engaged in an 
entirely private business, freely to exer- 
cise his own independent discretion as to 
the parties with whom he will deal.” 


Language to the same effect was reiterated 
in Nelson Radio & Supply Co. v. Motorola, 
Inc., supra; and the foregoing quotation 
was cited with approval in Loraine Journal 
Co. v. United States [1950-1951 Trane CASES 
J 62,957], 342 U. S. 143 (1951), although 
the court found that a monopoly did exist 
in violation of Section 2 of the Sherman 
Act. 


However, the above cases are distinguish- 
able. In both Colgate and Nelson, the de- 
fendant refused to sell his own goods to 
the plaintiff. In the case at bar the defend- 
ants are alleged to have inhibited the plain- 
tiffs from selling the plaintiff's own goods. 
Thus, this case does not involve the right 
of a manufacturer to choose his customers. 
Rather it approximates in result the boy- 
cott or blacklist which has been held to 
violate the Sherman and Clayton Acts. See 
Fashion Originators Guild of America v. 
FTC [1940-1943 Trape Cases § 56,101], 312 
U.S. 457 (1941). 


[Rules of Pleading Alleged Violated] 


The defendant General Electric Company 
has moved to strike the entire complaint as 
grossly violative of Rule 8(a)(2) and (e) 
(1) requiring a “short and plain statement 
of the claim * * *’ and that “each aver- 
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ment of a pleading * * * be simple, concise 
and direct.” 


The complaint contains two counts. The 
first is 10% pages long and charges a 
violation of the Sherman Act; the second, 
2% pages long, alleges a common law busi- 
ness tort. In attacking the complaint GE 
places emphasis on a report entitled “Pro- 
cedure in Anti-Trust and Other Protracted 


Cases,” adopted by the Judicial Conference 
of the United States. 13 F. R. D. 62 et seq. 
(1953). In brief, the report stresses the 


necessity and desirability of defining the 
issues in protracted cases from the time 
the complaint is filed. GE characterizes 
the complaint as prolix, redundant and 
frought with immaterial allegations to such 
an extent that the issues cannot be clearly 
defined. Portions of the complaint dealing 
with scientific background and descriptions 
of plaintiffs’ and defendants’ lamps are 
particularly assailed. The plaintiffs contend 
that the proper length of a complaint must 
be equated with the cause of action therein 
contained; that an antitrust case neces- 
sitates a complaint longer than in other 
cases; and that a 13-page antitrust com- 
plaint is not overly long. GE replies that 
the above-mentioned report calls for a 
stricter adherence to Rule 8 in antitrust 
cases than has heretofore been observed. 


[Judicial Discretion] 


The motion will be denied. The striking 
of a pleading as violative of Rule 8 is with- 
in the sound discretion of the court and its 
decision will not be reversed except for 
clear error. Renshaw v. Renshaw, 153 F. 2d 
310, 311 (D. C. Cir. 1946). As a general 
rule motions to strike are not favored, 
probably because of their dilatory nature. 
Brown & Williamson Tobacco Corporation 
v. United States, 201 F. 2d 819 (6th Cir. 
1953); Whalen v. Phoenix Indemmty Co., 15 
BaRe-Di (adveAZaCws Dz dai 1953). oft 
has been stated that a motion to strike will 
be denied where the movant is not preju- 
diced by its denial, although the pleading 
is prolix and contains evidential or imma- 
terial matter. United States v. Johns-Man- 
ville Corporation, et al. 1 F. R. D. 548 
(N. D. Ill. 1941); Sunbeam Corporation v. 
Payless Drug Stores [1953 Trape Cases 
7 62,492], 113 F. Supp. 31, 45 (N. D. Cal. 
1953). 

However, courts have struck entire plead- 
ings where there was a gross violation of 
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Rule 8. Metropolitan Theatre Co. v. Warner 
Bros. [1953 Trape Cases § 67,304], 12 
BR, DD. S16n( (SDN 1953) (antitrust 
complaint comprised a 55-page booklet); 
Picking v. Pennsylvania Railroad Company, 
Oe tlh, BAD IRE ADS Cy CM IDE a eeeyy - niet) 
(action for conspiracy to deprive plaintiff 
of his liberty; complaint, 154 paragraphs); 
Buckley v, Altheimer, 2 F. R. D. 285 (N. D. 
Ill. 1942) (action for fraud; complaint 260 
pages long); Chambers, et al., v. Cameron, 
29 F. Supp. 742 (N. D. Ill. 1939) (counter- 
claim 31 pages long); Renshaw v. Renshaw, 
supra (14 page complaint in an action for 
money due under a written agreement). On 
the other hand, a 34 page antitrust com- 
plaint was sustained where the court found 
that it contained no impertinent or scanda- 
lous material. Sunbeam Corporation v, Payless 
Drug Stores, supra, at 45. In the Sunbeam 
case the court recognized that an antitrust 
complaint will necessarily be longer than 
other complaints. 


These cases, together with the report on 
protracted litigation, afford no rule of 
thumb but do emphasize the following rele- 
vant considerations: (1) the necessity of 
judicial control of the issues from the time 
the complaint is filed; (2) the necessity for 
avoiding dilatory motions, where denial will 
not prejudice the movant; (3) the length 
of the complaint as related to the nature of 
the action; and (4) the extent to which the 
complaint is verbose and contains unneces- 
sary material. Viewed in the light of these 
considerations, the complaint is sufficient 
to withstand the motion to strike. Al- 
though it could be written in a more terse 
style, it is not unreasonably verbose. It 
comprises but 13 pages and is considerably 
shorter than most of the complaints which 
have been held to violate Rule 8. The 
inclusion of scientific material and descrip- 
tions of the lamps serves a twofold purpose: 
(1) it provides a summary background 
which will aid the court in understanding 
allegations relating to the therapeutic lamps, 
which must be considered in framing the 
issues; (2) it provides facts for which 
public injury may be inferred. Use of 
background material in pleading an anti- 
trust case has been sanctioned by this 
court. DeLuxe Theatre Corporation v. Bala- 
ban & Katz Corporation, et al. [1950-1951 
Trave Cases J 62,560], 88 F. Supp. 311, 314 
(N. D. Ill. 1950); accord, Tivoli Realty, Inc. 
v. Paramount Pictures, Inc. [1948-1949 TRADE 
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Cases J 62,327], 80 F. Supp. 800, 806 (D. Del. 
1948); Sinaiko Bros. Coal & Oil Co., et al., v. 
Ethyl Gasoline Corporation, et al., 2 F. R. D. 
305, 306 (S. D. N. Y. 1942). The complaint 
cannot be said to be in gross violation of 
Rule 8. 


GE has also moved to strike certain par- 


agraphs or portions thereof as violative of 
Rules 8 and 12(f). 


[Motions for More Definite Statements] 


Both defendants move for a more definite 
statement under Rule 12(e). AMA adopts 
all GE’s motions and raises additional 
points. 


Rule 12(f) provides in part that “* * * 
the court may order stricken from any 
pleading * * * any redundant, immaterial, 
impertinent, or scandalous matter.” In gen- 
eral, the rules relating to motions to strike, 
as previously discussed, apply here. A mo- 
tion to strike is not favored; it is usually 
denied where the movant can show no 
prejudice arising from denial, although GE 
asserts that the rule is now otherwise in 
view of the report adopted by the Judicial 
Conference. If part of a pleading is as- 
sailed as “immaterial” or “impertinent” the 
motion will be denied if the court enter- 
tains any doubt whether the allegation 
raises an issue. United States v. Bize, et al., 
86 F. Supp. 939, 945 (D. Neb. 1949); and 
see 2 Moore, Federal Practice 2318 (2d ed. 
1948), and cases contained therein. 


Rule 12(e) provides in part that “if a 
pleading * * * is so vague or ambiguous 
that a party cannot reasonably be required 
to frame a responsive pleading he may 
move for a more definite statement.” The 
motion is addressed to the discretion of the 
court, Cather v. Ocean Accident & Guaranty 
Corporation, 10 F. R. D. 437, 439 (D. Neb. 
1950), and the courts have generally ad- 
hered to the letter of Rule 12(e). Tobin v. 
Chamber Construction Co., 15 F. R. D. 47 
(adv.) (D. Neb. 1952); Wurlitzer Company 
v. Atol, 12 F. R. D. 173, 174 (D. Minn. 
1952); Kellogg v. Great American Indemnity 
Company, 11 F. R. D. 168, 169 (W. D. La. 
1951). In the Tobin case it was said at 
pages 49-50: 

“*« * * it need be observed only that the 
complaint, at the points aimed at, is not 
‘so vague or ambiguous that’ * * * the 
several moving parties ‘can not reason- 
ably be required to frame a responsive 
pleading’ to it. And unless vagueness 
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or ambiguity in such degree and of such 
character exists, motions for more defi- 
nite statement may not properly be al- 
lowed, and, in fact, are not provided for 
Ine theless ey ee 


It is well settled that Rule 12(e) is not a 
substitute for deposition and discovery pro- 
ceedings. Information of a strictly evi- 
dential nature may be obtained only through 
the latter methods. Tobin v. Chambers Con- 
struction Co., supra; Wurlitzer Company v. 
Atol, supra. Further, the motion has been 
denied where the movant had personal 
knowledge of the matters complained of 
(Thompson-Starret v. Chicago Housing Au- 
thority, 3 F. R. D. 68 (N. D. Ill. 1942)), 
although Professor Moore asserts that the 
rule should be otherwise. 2 Moore, supra, 
at 2305. 


[Discussion of Contested Portions 
of Complaint] 


In the light of the above enunciated prin- 
ciples each contested paragraph or portion 
thereof will now be discussed. 


As to the entire complaint, AMA seeks 
the plaintiffs’ contentions as to the mini- 
mum energy requirements of wave lengths 
for practical therapeutic use. This motion 
will be denied as AMA desires argument 
rather than information necessary to frame 
a responsive pleading. 


Paragraph 5 asserts that unnamed GE 
subsidiaries formerly owned by it but now 
dissolved or merged with it have engaged 
in the conspiracy in part. Further, the 
term “GE”, as used in the complaint, em- 
braces both parent and subsidiary. GE 
seeks the names of the subsidiaries, and 
the plaintiffs contend that the matter is 
within the knowledge of the movant. This 
motion will be granted. Since the parent 
may be liable for the torts of a subsidiary 
and since the parent GE may have numer- 
ous subsidiaries, GE is entitled to know 
the specific subsidiaries alleged to have 
engaged in the conspiracy. GE seeks the 
years in which the subsidiaries engaged in 
the conspiracy, claiming that this informa- 
tion is necessary to a possible defense based 
on the statute of limitations. The plaintiffs 
argue that paragraph 18 charges a con- 
spiracy from 1926 to date and such informa- 
tion is sufficient. This motion will be 
granted. The statute of limitations must 
be pleaded as an affirmative defense, Rule 
8(c), and is waived if not pleaded. Rule 
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12(h). As the subsidiaries have obviously 
engaged in numerous activities over a 


period of years, GE is entitled to know 
the specific activities relied on by the 
plaintiffs. 


Paragraph 6 states that various unnamed 
individuals, including officers of the de- 
fendants, have participated in the con- 
spiracy. GE seeks the names of those 
persons other than officers, and the years of 
participation. This motion will be granted. 
Since a conspirator may be liable for the 
acts of co-conspirators GE is entitled to 
know the names of co-conspirators and 
years of participation. 


Paragraph 7 contains scientific back- 
ground information about the rays of the 
sun and the harmful effect of shortwave 
ultraviolet rays. GE moves to strike the 
paragraph as violative of Rule 8 and as 
redundant and immaterial under Rule 12(f). 
This motion will be denied. Paragraph 7, 
8 and 9 furnish scientific background mate- 
rial which will assist the court in under- 
standing the complaint. Further, these 
paragraphs contain facts tending to show in- 
jury to the public, an essential ingredient 
of a proper complaint. The paragraph is 
not unreasonably verbose. AMA moves for 
a more definite statement of numerous mat- 
ters contained in paragraph 7, thereby 
adopting a completely different approach 
from its co-defendant. This motion will 
be denied. AMA can hardly be so devoid 
of scientific knowledge as not to under- 
stand the import of paragraph 7. Further, 
the motion calls for such minutiae that 
Rule 8 would be violated if the motion 
were granted. 


Paragraph 8 states that beneficial results 
flow from long range ultraviolet and short 
range infra-red rays. GE moves to strike 
the paragraph as violative of Rules 8 and 
12(f). The motion will be denied for the 
same reason that the motion directed at 
paragraph 7 will be denied. 


Paragraph 9 states that scientists have 
sought to develop lamps to duplicate the 
beneficial effects of the sun’s rays. GE 
moves to strike the paragraph as violative 
of Rules 8 and 12(f). The motion will be 
denied. Alternatively, GE moves to strike 
the first two sentences of paragraph 9. 
The motion will be denied because the two 
sentences comprise the gist of the para- 
graph. 
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Paragraph 10 describes two GE lamps, 
noting that they emit substantially a greater 
percentage of shortwave ultraviolet rays 
than does the sun. GE moves to strike 
all but the first and last sentences of the 
paragraph as violative of Rule 8 and as 
irrelevant. The motion will be denied. 
These sentences contain the substance of 
the paragraph, are not unreasonably ver- 
bose, and are relevant to the allegations 
that the defendants have conspired to pro- 
mote an unworthy lamp and to inhibit dis- 
tribution of a worthy one. AMA moves 
for a more definite statement of the term 
“spectral rays.” The motion will be denied. 
If such information is vital to AMA it may 
elicit it by interrogatories. 


Paragraph 11 states that GE has pro- 
moted its sales by claiming that general 
therapeutic benefits flow from particular 
ultraviolet rays. The plaintiffs character- 
ize the claim as invalid. GE moves to 
strike paragraph 11 as failing to state any 
claim against it, and consequently as re- 
dundant, immaterial and scandalous. This 
motion will be denied as the allegation is 
relevant to the issues of conspiracy and 
public injury. AMA calls for a more defi- 
nite statement about the alleged invalidity 
of the claim. The motion will be denied 
because AMA seeks argument rather than 
information necessary to frame a responsive 
pleading. Further, paragraph 7 when read 
with paragraph 11 indicates the basis of 
the assertion of invalidity. 


Paragraph 13 states that AMA has ap- 
proved GE lamps for professional and 
home use; that the approval was based on 
invalid claims; that AMA has approved 
advertisements containing these claims; and 
that GE has accordingly increased its sales. 
GE moves to strike the entire paragraph as 
immaterial, redundant and scandalous. The 
motion will be denied as the allegations 
may be relevant on the issues of conspiracy 
and public injury. GE’s alternative motion 
to strike the sentence relating to approval 
of advertisements will similarly be denied. 


Paragraph 14 states that one of the plain- 
tiffs developed, patented and attempted to 
market a therapeutic lamp, which is now 
owned by Ultrad Laboratories. GE seeks 
to know the number of patents, the dates 
of issuance and patent numbers, whether 
any of the patents are presently effective, 
the years in which the partnership was 
formed, the years in which the plaintiffs 
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attempted to market the lamp and the mean- 
ing of certain terms. AMA seeks the mean- 
ing of “superheated tungsten filament 
lamp,” and seeks to know the therapeutic 
factors which control the design of the 
lamp. Both motions will be denied as the 
information desired is not necessary to 
frame a responsive pleading. 

Paragraph 15 describes the plaintiffs’ 
lamp and notes the beneficial effects there- 
of. GE moves to strike the entire para- 
graph as violative of Rules 8 and 12(f). 
The motion will be denied. The paragraph 
is not unreasonably verbose and is relevant 
to the issues of conspiracy and public in- 
jury. GE’s alternative motion to strike 
certain descriptive sentences will similarly 
be denied. AMA moves for a more detailed 
description of plaintiffs’ lamp. The motion 
will be denied as the information is not 
necessary to frame a responsive pleading, 
and may be obtained through interroga- 
tories. 

Paragraph 16 further describes the plain- 
tiffs’ lamp, stating the usable life of the 
bulbs and small replacement cost. GE 
moves to strike the entire paragraph or, 
alternatively, all but the first sentence as 
violative of Rules 8 and 12(f). Both mo- 
tions will be denied. The allegations are 
not verbose, and may be relevant to the 
issues of conspiracy, public injury and 
damages. 

Paragraph 17 states that the plaintiffs 
applied for AMA approval; that approval 
was denied; that sales have accordingly 
been very limited although those who have 
purchased the lamps have used them effec- 
tively and with beneficial results. GE moves 
to strike a sentence stating that the lamp has 
been used effectively in treating a number of 
diseases which are enumerated therein. The 
sentence is assailed as redundant, immaterial 
and evidentiary. The motion will be denied 
because the sentence is not redundant and 
is material to the issues of conspiracy and 
public injury. While the sentence is per- 
haps evidentiary, its inclusion will in no 
way prejudice GE. GE seeks a more defi- 
nite statement as to the assertion that 
plaintiffs’ lamp was denied approval “for 
all practical purposes.” Further GE seeks 
to know when the applications were made, 
by whom, and whether oral or written. The 
motion will be denied. The quoted phrase 
has sufficiently definite meaning to be capa- 
ble of answer. The details relating to the 
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application are not necessary to framing 
an answer and may be elicited by inter- 
rogatories. 


Paragraph 18 charges that the defendants 
and their unnamed co-conspirators have 
violated the Sherman Act. GE seeks the 
names of the co-conspirators. The motion 
will be granted. Similar motions addressed 
to paragraphs 19 and 20 will also be granted. 
In addition, GE motions also addressed to 
paragraphs 19 and 20 of Count I and para- 
graphs 4 and 5 of Count II, seeking the 
dates of the alleged acts of conspiracy, will 
be granted. 


Subparagraphs 19(a) of Count I and 4(a) 
of Count II allege that AMA disapproval ac- 
tually determined what therapeutic lamps are 
sold in interstate commerce in derogation of 
the powers exercised by federal administrative 
agencies. GE moves to strike these paragraphs 
as immaterial. The motion will be denied 
because the allegation is material to the 
charge of conspiracy and the effects thereof. 
GE alternatively moves for a more definite 
statement as to how defendants’ acts con- 
travene agency powers. This motion will 
be denied as it calls for the plaintiffs’ inter- 
pretation of the powers conferred on federal 
agencies, rather than for information neces- 
sary to framing a responsive pleading. 


Subparagraphs 19(d) and 20(c) of Count 
I and 4(d) and 5(c) of Count II allege that 
the defendants have made false and mis- 
leading reports about the plaintiffs’ lamp. 
GE seeks to know when the reports were 
made, in what form they were made, 
whether they were oral or written and to 
whom they were circulated. The motion 
will be denied. The plaintiffs have already 
been directed to state the dates of the 
alleged acts. The remainder of the motion 
seeks matter which is purely evidentiary 
and not necessary to framing a responsive 
pleading. 


Subparagraphs 20(a) of Count I and 5(a) 
of Count II allege that the conspiracy has 
been effected in part by the defendants’ 
causing prospective purchasers to buy ap- 
proved lamps only, without regard to the 
merits of disapproved lamps. GE moves 
to strike, claiming that the allegations fail 
to state any claim against the defendants 
and are immaterial. The motion will be 
denied because the allegations are material 
to the charge of conspiracy and the intent 
thereof. 
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Subparagraphs 20(b) of Count I and 5(b) 
of Count II charge that the conspiracy has 
been effected in part by the defendants’ 
causing AMA invalidly to adopt the prop- 
erties of the GE lamp as a standard of 
acceptance. GE moves to strike as im- 
material and redundant to subparagraphs 
19(b) and 4(b), which allege that GE has 
dominated the AMA council which ap- 
proves therapeutic lamps and has imposed 
upon it standards of acceptance. The mo- 
tion will be denied. Subparagraphs 20(b) 
and 5(b) supplement 19(b) and 4(b) by 
defining the standards, and the allegations 
are material to the charge of conspiracy. 


Subparagraphs 20(e) of Count I and 
5(e) of Count II allege that the conspiracy 
has been effected in part by the defendant’s 
causing AMA to approve false and mislead- 
ing advertising by GE. GE moves to strike 
as immaterial. The motion will be denied 
because the allegations are material to the 
charge of conspiracy. Alternatively, GE 
seeks to learn what false and misleading 
advertising was submitted for AMA ap- 
proval, when and where submitted, the 
form of approval, and whether oral or 
written. The motion will be denied because 
it seeks to elicit evidentiary material which 
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is not necessary to framing a responsive 
pleading, 

Paragraphs 21 of Count I and 6 of Count 
IJ allege a loss to plaintiffs arising from 
(1) their inability to recover costs of pro- 
duction and (2) their inability to make 
profits. GE seeks to know what sums were 
expended and the years in which they were 
expended. The motion will be denied. In 
National Nut Company of California v. Kell- 
ing Nut Company, et al. [1944-1945 Trane 
Cases 7 57,405], 61 F. Supp. 76, 83 (N. D. 
Ill. 1945), it was said: 

“ke ok & The question of damage can 
best be determined by interrogatories, 
by depositions or at the hearing of this 
cause.” 

A similar motion, directed at the prayers 
for relief in both Counts, will also be 
denied. 

Counsel for the parties are directed to 
prepare a draft order reflecting the views of 
the court, as contained in this memoran- 
dum, within five (5) days from the date 
hereof. The order will provide, among 
other things, the time within which the 
defendants are to file an answer to the 
complaint. 
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Memorandum of Opinion 


MicuHaet L. Icor, District Judge [/n full 
text]: In July, 1942, plaintiffs, owners of 
the Jackson Park Theatre, filed a treble 
damage, anti-trust suit against five major 
distributors of motion pictures and a num- 
ber of exhibitors in the Chicago area. 
Plaintiffs prevailed and a decree was en- 
tered herein on October 16, 1946, imposing 
certain restrictions upon theatres owned or 
operated by any defendant. Bigelow v. KKO 
Radio Pictures, Inc. [1946-1947 TrapE CASES 
"57.577 |, LOZ, Be 2d) 520) (Cy Ave, wbsaclow 
v. Balaban & Katz Corp. [1952 TrapE CASES 
7 67,363], 199 F. 2d 794 (C. A. 7). 


[Counterclaim to Motion Filed] 

In November 1953, Balaban & Katz, one 
of the defendants, filed a motion for modifi- 
cation of the decree, alleging that material 
changes had occurred in the motion picture 
industry which made the future operation 
of the decree inequitable, and asking that 
the restrictions on length of both first and 
subsequent runs of motion pictures and on 
clearance be lifted. Thereafter, plaintiffs 
filed an answer and counterclaim. The 
counterclaim charged a continuing con- 
spiracy among the original defendants in 
the treble damage suit and a number of 
newly named distributors and exhibitors 
and sought (a) injunctive relief against all 
defendants so named and (b) a judgment 
of $1,800,000 against Balaban & Katz. 
Balaban & Katz then moved to strike and 
dismiss the counterclaim as improper. 
Other defendants joined in this motion. 


The filing of the counterclaim presents 
novel procedural problems. Rule 13 of the 
Federal Rules of Civil Procedure sets forth 
the conditions under which counterclaims 
may be filed. In this proceeding, it is 
unimportant to determine whether the 
counterclaim is compulsory or permissive. 
See Switzer Bros. Inc. v. Locklin [1953 
TRADE CASES § 67,577], 207 F. 2d 483, 488 
(C. A. 7). The real question is whether a 
counterclaim, whatever its nature, may be 
filed in this cause at this time. 


[Federal Rules Applicable] 


From a procedural standpoint, the appli- 
cation for modification of the decree must 
be governed by the Federal Rules of Civil 
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Procedure. See Rule 1. The method for 
securing relief from judgments is set forth 
in Rule 60(b) which provides: 


“On motion and upon such terms as 
are just, the court may relieve a party 
or his legal representative from a final judg- 
ment, order or proceeding for the follow- 
ine Teasons: 4).421.(0)) ee itis enomlonges 
equitable that the judgment should have 
prospective application; or (6) any other 
reason justifying relief from the oper- 
ation of the judgment.” 


[No Counterclaim Without a Pleading] 


The application for modification of the 
decree is therefore clearly a motion, as it 
was denominated by Balaban & Katz. Is 
the motion a pleading? The explicit lan- 
guage of Rule 7(a) with reference to plead- 
ings, and of Rule 7(b) with reference to 
motions, must cause this question to be 
answered in the negative. A motion is not 
a pleading. Moore’s Federal Practice, Vol. 
1, p. 1511 (2d Ed.). See also Johnson & 
Gould v. Schlitz Brewing Co., 28 F. Supp. 
650 (D. C. Tenn.) And if a Rule 60(b) 
motion is not a pleading, the response 
thereto is neither an “Answer” nor a 
“pleading” within the meaning of Ruie 
7(a), which contemplates only answers to 
complaints, cross-complaints or third party 
complaints. The fact that plaintiffs were 
permitted to file an answer does not affect 
this result. It is common practice in this 
court to permit “answers” to be filed to 
all styles of motions. This is done in the 
interest of orderly procedure; it does not 
create additional pleading stages, nor change 
the character of the proceedings. See 
Donnelly Garment Co. v. Intl Ladies’ G. W. 
Union, 47 F. Supp. 67 (D. C. Mo.). 


If a response to a Rule 60(b) motion is 
neither an answer nor a pleading, a counter- 
claim may not be stated therein. This 
conclusion is required by Rule 13 which, 
insofar as here pertinent, provides: 


“(a) Compulsory Counterclaims. A plead- 
ing shall state as a counterclaim any 
claim which at the time of serving the 
pleading the pleader has against any 
opposing party, ...” 

_ “(b) Permissive Counterclaims. A plead- 
ing may state as a counterclaim any claim 
against an opposing party not arising out 
of the transaction or occurrence that is 
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the subject matter of the opposing party’s 
Glan. 


[Motion for Modification Not a Pleading] 


A reading of Rule 13 makes it plain that 
a counterclaim may only be set forth in a 
“pleading” by a “pleader.” In view of the 
special nature of a proceeding such as this, 
it is clear that the subject counterclaim has 
not been filed by a pleader in a pleading. 


Plaintiffs have also urged that apart from 
counterclaiming, they are seeking modifi- 
cation of the decree and trebie damages 
under Rule 18(a) of the Federal Rules. 
Reliance upon Rule 18(a) to support the 
counterclaim can be of no avail since that 
Rule presupposes the existence of a counter- 
claim properly pleaded in an answer or 
reply. Those pleadings are defined in the 
Rules of Civil Procedure and, for the rea- 
sons stated above, may not be filed to a 
motion under Rule 60(b). This conclusion 
is not only consistent with the language 
of the Rules but promotes their objectives. 


[New Parties and New Claims 
Not Permitted] 

Motions for modification of a judgment 
are addressed to the discretion of the trial 
court. Hearings upon such motions should 
be free of the distractions and complexities 
created by new parties or new claims, and 


Cited 1954 Trade Cases 
Olin Industries, Inc. v. Danoff 


69,661 


should be concentrated upon the appropri- 
ate issue, to-wit, have conditions changed 
since the entry of the injunction decree. 
United States v. Swift & Co., 286 U. S. 106, 
141; Bigelow v. Winston Theatre Corp. [1953 
TravE Cases § 67,512], 205 F. 2d 231, 234. 
This does not mean that only defendants 
may seek modification of a continuing de- 
cree. Plaintiffs filed a specific motion for 
modification in 1948, which is referred to 
in Bigelow, et al. v. 20th Century Fox Film 
Corp. [1950-1951 Trape Cases {[ 62,644], 183 
Heidt 6O68HNCE) VA 7591950). ihat appli- 
cation did not seek to join any new defend- 
ants nor was it accompanied by a claim for 
treble damages. Neither in format nor in 
content does the “counterclaim” filed herein 
qualify as a motion for modification. 


[Defendants’ Motions Granted] 


The motion to strike and dismiss the 
counterclaim is granted. 


Motions have also been filed to quash 
the service of summons on several of the 
“new” defendants. It is now unnecessary 
to pass upon the merits of those motions. 
The dismissal of the counterclaim will re- 
quire the quashing of summons with respect 
to all defendants against whom summons 
issued in accordance with the counterclaim- 
ants’ request. 


[67,820] Olin Industries, Inc. v. Harry Danoff and Milton Danoff, doing business 


as Ben Danoff. 


In the United States District Court for the Middle District of Pennsylvania. 


Action No. 4810. Dated July 29, 1954. 


Civil 


Pennsylvania Fair Trade Act 


Resale Price Fixing—Fair Trade—Enforcement of Fair Trade Prices—Suit for 
Injunctive Relief—-A preliminary injunction in a suit to enjoin permanently the defend- 
ants’ selling certain of plaintiff’s commodities at less than their fair trade price was denied. 
Plaintiff’s evidence, which included affidavits by consumers who allegedly purchased fair- 
traded items from the defendants, did not make out a clear case for such drastic action 
to prevent irreparable injury. 


See Fair Trade, Vol. 1, J 3354.40. 
For the plaintiff: Allan M. Kluger, Wilkes-Barre, Pennsylvania. 


For the defendants: Ernest K. Herskovitz and Albert H. Aston, both of Wilkes- 


Barre, Pennsylvania. 


Opinion 
Apert L. Watson, Chief Judge [Jn full 
text]: This is an action in which Olin In- 
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dustries, Inc., the plaintiff, seeks to enjoin 
Harry Danoff and Milton Danoff, doing 
business as Ben Danoff, the defendants, 


| 67,820 


69,662 


from offering for sale or selling at retail 
certain commodities manufactured by it at 
prices which are less than stipulated fair 
trade list retail prices established by plaintiff. 


[Preliminary Injunction Sought] 


In the complaint the plaintiff demands 
judgment: 


“(1) Temporarily restraining and pre- 
liminarily enjoining both the defendants, 
their agents, employees and all persons 
acting under the authority or control of 
said defendants, from willfully and know- 
ingly offering for sale or selling, at retail, 
in the Commonwealth of Pennsylvania, 
any of said commodities manufactured by 
plaintiff, at prices which are less than 
stipulated minimum retail resale prices 
now or hereafter established therefor by 
the plaintiff, pursuant to said agreement, 
Exhibit ‘A’ hereto;” 

“(2) Permanently enjoining the defend- 
ants, their agents, employees and all per- 
sons acting under the authority or control 
of said defendants from willfully and 
knowingly offering for sale or selling, at 
retail, any of said commodities manu- 
factured by plaintiff, at prices which are 
less than the stipulated minimum retail 
resale prices now or hereafter established 
therefor by plaintiff, pursuant to said 
agreements.” 


The plaintiff moved for a preliminary in- 
junction. A hearing was duly held on the 
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application for a preliminary injunction 
and the matter is now before the Court 
for disposition. 


The evidence consists of the complaint 
and various affidavits: affidavit by Russell 
R. Casteel, stating inter alia that he is Sec- 
retary of Olin Industries, Inc.; copy of 
Fair Trade Agreement of the plaintiff, Olin 
Industries, Inc., with no designated pur- 
chaser listed; a list of fair trade prices; and 
affidavits by various consumers who alleg- 
edly purchased fair trade items from the 
defendants. Papers and pleadings in the 
case were presented to the Court but were 
not offered in evidence. 


A preliminary injunction is a very drastic 
remedy the use of which should be re- 
stricted except upon clear and convincing 
testimony of an intended or threatened in- 
jury. The Court should, therefore, use 
great care in its discretion to grant it. 


[Preliminary Injunction Denied] 


In my opinion, that which is before the 
Court fails to make a clear case of necessity 
for a preliminary injunction and does not 
require drastic action on the part of the 
Court to prevent irreparable injury. 

The motion for a preliminary injunction 
will be denied. 


[67,821] American TCP Corp. v. Shell Oil Company. 
In the United States District Court for the Southern District of New York. Civil 


Action No. 93-359. Dated July 27, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Injunctive Relief from Violations of the Anti- 
trust Laws—Pretrial Procedures—Conflict in Issues Requires Trial on Merits——In an 
action alleging that the defendant refining company violated the antitrust laws by attempt- 
ing to monopolize the sale of tricresyl phosphate as a gasoline additive by claiming the 
letters “TCP” as its trade-mark, a temporary injunction was denied. The evidence dis- 
closed that the defendant had sold its gasoline additive under the name “TCP” since 
January, 1952, that no competing gasoline company used the name “TCP”, and that the 
defendant had registered the name in 46 states by the summer of 1953. The plaintiff was 
incorporated in November, 1953, using the symbol “TCP” in its corporate name under 
protest of the defendant. The plaintiff’s contention that “TCP” is a long-standing generic 
name for tricresyl phosphate and that hence the defendant could not use the symbol as a 
trade-mark was disputed by the evidence of the defendant that “TCP” had never been 
used in reference to the chemical and that it identified the gasoline additive marketed only 
by the defendant. Since there was a conflict in the issues and since there was no evidence 
to support the other charges against the defendant, the drastic remedy of a preliminary 
injunction could not be granted. A trial on the merits was required. 


See Private Enforcement and Procedure, Vol. 2, J 9026.15. 
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For the plaintiff: Bruce B. Clyman, New York, N. Y. 


For the defendant: Wickes, Riddell, Bloomer, Jacobi & McGuire; Harold F. McGuire, 
Leslie D. Taggart, and William G. Fennell, of counsel. 


[Motion for Preliminary Injunction] 


Epwarp WEINFELD, District Judge [In full 
text]: In this action the defendant is 
charged with violation of the Sherman Anti- 
trust Act, and the plaintiff now moves for 
a preliminary injunction enjoining the de- 
fendant from (1) representing that the 
exression “TCP” is its trademark; (2) 
threatening plaintiff's customers with suit 
for trademark infringement; (3) represent- 
ing that “TCP” is available only in premium 
gasoline sold by the plaintiff [defendant] 
and its licensee; (4) and otherwise interfer- 
ing with plaintiff’s business. 


The gist of the plaintiff's charge is that 
the defendant, also referred to hereafter as 
“Shell,” is engaged in destroying plaintiff's 
business in an effort to monopolize the sale 
of tricresyl phosphate as a gasoline addi- 
tive by claiming the letters “TCP” as its 
trademark. Plaintiff also alleges that an 
earlier action commenced in the New York 
State Supreme Court by Shell against 
plaintiff charging it with infringement of 
Shell’s claimed trademark “TCP” and un- 
fair competition based upon various acts of 
imitation is part of a plan to drive plaintiff 
out of business in furtherance of the at- 
tempt to monopolize the sale of tricresyl 
phospate. 


[History of Gasoline Additive] 


Tricresyl phosphate, a chemical com- 
pound, has been used for many years prin- 
cipally as a plasticizer for lacquers and 
vinyl plastics. In recent years it has been 
found effective as an additive to automotive 
gasoline to reduce spark plug fouling and 
pre-ignition combustion. Shell claims it 
was the pioneer in this expanded use of the 
compound. Since January 1952, it has sold 
its motor gasoline additives for aviation use 
in containers, the labels of which bear its 
claimed trademark “TCP” and also its dis- 
tinctive color scheme. 

In May, 1953, after an extensive national 
advertising campaign, Shell commenced the 
sale of the additive under the tradename 
“TCP” as a featured component part of its 
“Shell Premium Gasoline” which is dis- 
pensed to the purchasing public from gaso- 
line pumps, bearing the words “Shell Premium” 
and displaying the defendant’s distinctive 
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color scheme. Public acceptance of the 
product was immediate and widespread. 
Shortly after Shell’s introduction of the 
additive other gasoline refining companies 
also included tricresyl phosphate as an in- 
gredient of their automotive gasoline, but 
none of these competing companies desig- 
nated the additive as “TCP.” 


[“TCP” Registered As Trade-Mark] 


Shell by the summer of 1953, had regis- 
tered “TCP” as its trademark for its gaso- 
line additive in forty-six states and in the 
remaining two in December 1953 and Jan- 
uary 1954. Its application to register the 
mark “TCP” is pending in the United States 
Patent Office, but as yet no action has been 
taken thereon. 


The plaintiff was incorporated in Novem- 
ber, 1953. Its corporate name includes the 
symbol “TCP.” The defendant promptly 
objected to its inclusion in the plaintiff's 
name and protested the proposed distribu- 
tion by plaintiff of its gasoline additive 
under the symbol “TCP.” Shell contended 
it had a valid trademark position in “TCP,” 
and, further, that since its additive had be- 
come identified by the public under that 
symbol, plaintiff's name would constitute 
unfair competition. Plaintiff disputed these 
claims, contending it was a generic term 
and incapable of acquiring a secondary 
meaning. Conferences followed at which 
the parties explored their respective conten- ° 
tions, but they failed of result. 


[Plaintiff Sought Licensing Agreement 
from Defendant] 


During the progress of the conferences 
plaintiff sought from the defendant a licens- 
ing agreement to distribute the additive 
under the “TCP” mark. In pressing for 
the license arrangement, plaintiff’s president, 
an attorney, suggested that if Shell did not 
grant the license plaintiff would be forced 
to oppose the defendant’s application for 
federal registration of “TCP,” and signifi- 
cantly pointed out, “If, on the other hand, 
there is no opposition to [Shell’s] registra- 
tion of ‘TCP’ it is probable that the mark 
will remain unchallenged and will become 
incontestable at the end of five years.” This 
was a rather curious position for one fight- 


1 67,821 


69,664 


ing an alleged monopolistic practice through 
the use of the trademark. 


In April, 1954, plaintiff began marketing 
tricresyl phosphate under the name “TCP 
Concentrate” in cans which it sells and dis- 
tributes through automotive jobbers, deal- 
ers, and chain stores for resale. 


[Action in State Court by Defendant] 


On May 25th, 1954, Shell, following an 
exchange of self-serving correspondence be- 
tween the parties, instituted the State Court 
action. This was followed by the com- 
mencement of this action on June 11th, 


1954, 


The plaintiff’s basic position is that the 
letters “TCP” are a long-standing abbre- 
viation for tricresyl phosphate used by chem- 
ists and others familiar with the chemical 
long before Shell claimed the symbol as its 
trademark and since this is the generic 
name of the chemical the trademark is in- 
valid; further, that “TCP” has never ac- 
quired a secondary meaning among technical 
people, the automotive accessory trade and 
the general motoring public. 


[Sharp Conflict on Basic Issues] 


The plaintiffs fundamental contention is 
challenged by seven distinguished chemists 
who in substance swear that they never 
heard or saw tricresyl phosphate referred 
toyaSe, LCP iinor didstheymidentiny ue by 
with the chemical compound; but that since 
the introduction by Shell of its “TCP” addi- 
tive in premium gasoline, the symbol has 
become known as identifying and distin- 
. guishing Shell’s additive. The available 
chemical literature on the subject also is 
the subject of controversy. To meet a 
number of catalogue and other publications 
submitted by plaintiff which refer to tri- 
cresyl phosphate as “TCP,” the defendant 
researched a total of nine hundred thirty 
chemical reference books and only eighty 
mentioned tricresyl phosphate. Of these, 
no United States reference book used the 
abbreviation “TCP”; and only five, printed 
in Great Britain, do contain such references. 
Moreover, marketing experts employed by 
Shell’s competitors state that “TCP” iden- 
tifies Shell’s motor gasoline additive and 
since its introduction in May, 1953, the 
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mark distinguishes it from the additives 
sold by companies other than Shell. Thus, 
a sharp conflict exists on the basic issues 
upon which plaintiff predicates its claim to 
injunctive relief in advance of trial. This 
circumstance makes particularly pertinent 
my comment in Anderson-Friberg, Inc. v. 
Justin R. Clary & Son, 98 F. Supp. 75, 82: 


“With the asserted legal rights of the 
plaintiffs to ultimate relief put in sub- 
stantial issue on both legal and factual 
grounds, no preliminary injunction should 
be granted. The law is well settled that 
the extraordinary relief of a preliminary 
injunction, which in advance of trial in 
effect gives a party the full relief to which 
he might be entitled after a full trial, will 
not issue under such circumstances. Behre 
v. Anchor Insurance Co., 2 Cir., 297 F. 986; 
Hall Signal Co. v. General Ry. Signal Co., 
2 Cir., 153 F. 907; United States v. Adlers 
Creamery, Inc., 2 Cir., 107 F. 2d 987, * * *.” 


Another circumstance militating against 
the grant of the drastic remedy here sought 
is the complete absence of proof to support 
plaintiff's assertion that its suppliers, cus- 
tomers, or other persons dealing with it 
have been sued or threatened with suit by 
the defendant. There is no evidence to es- 
tablish that defendant or any of its repre- 
sentatives committed specific overt acts of 
interference with plaintiff’s business.* While 
the defendant did request its employees to 
submit to its legal department information 
which tended to support its charge that 
confusion existed in the public mind be- 
tween Shell’s product and plaintiff’s product, 
it specifically enjoined its district managers 
and other employees to avoid interference 
with plaintiff’s relations to its customers and 
suppliers. 


[Trial on Merits Necessary] 


The sharply contested legal and factual 
issues should await a trial on the merits. 
The prior State Court action which involves 
the very issues upon which the present 
motion is based can be reached in short 
order in the normal course of events and, 
indeed, even prior to being reached in this 
Court were I to grant a preference. 

The motion is denied. 

Settle order on notice. 


1 Merrimac Hat Corporation v. Crown Overall 


Mfg. Co., S. D. N. Y. [1950-1951 TRADE CASES 
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{ 62,689], 91 F. Supp. 49, 51-52, aff'd 186 F. 
2d 505. 
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Kinnear-Weed Corp. v. Humble Oil & Refining Co. 


[| 67,822] Kinnear-Weed Corp. v. Humble Oil & Refining Co. 


In the United States Court of Appeals for the Fifth Circuit. 
July 21, 1954. 


Appeal from the United States District Court for the Eastern District of Texas. 
Affirmed. 


No. 14777. Dated 


Sherman Antitrust Act 


Private Enforcement and Procedure—Civil Damages for Violations of the Antitrust 
Laws—Necessary Averments To State Cause of Action—Injury to Public.—A claim for 
treble damages under the antitrust laws was properly dismissed by the trial court because 
the complaint did not allege facts from which it could be determined that the alleged 
illegal conduct was reasonably calculated to prejudice the public interest by unduly 


restricting the free flow of interstate commerce. 


An allegation of public injury which 


was the bare conclusion of the pleader was insufficient. 
See Private Enforcement and Procedure, Vol. 2, {| 9009.475. 
For the appellant: Homer T. Bouldin, Houston, Tex.; William T. Kinnear, Beau- 


mont, Tex. 


For the appellee: Nelson Jones, Melvin F. Fincke, and Walter B. Morgan, all of 


Houston, Tex.; B. D. Orgain, Beaumont, Tex. 


Before Hurcueson, Chief Judge, Rives, Circuit Judge, and Dawkins, District Judge. 


[Treble Damage Complaint Stricken 
by Trial Court] 


Rives, Circuit Judge [Jn full text]: The 
complaint was based upon five separate 
claims: (1) infringement of patents, (2) 
violation of a confidential relationship, (3) 
unjust enrichment, (4) unfair competition, 
(5) for the recovery of threefold damages * 
for violation of Section 2 of the Sherman 
Act2 Upon this appeal we are concerned 
only with the last claim, the one for viola- 
tion of the antitrust or monopoly laws. That 
claim was presented by paragraph 12 of 
the complaint.2 The district court sustained 
the defendant’s motion to strike said para- 
graph 12, and, pursuant to Rule 54(b), 
Federal Rules of Civil Procedure,* the court 


115 U. S. C. A. 15.—‘‘Suits by persons in- 
jured; amount of recovery. Any person who 
shall be injured in his business or property by 
reason of anything forbidden in the antitrust 
laws may sue therefor in any district court of 
the United States in the district in which the de- 
fendant resides or is found or has an agent, 
without respect to the amount in controversy, 
and shall recover threefold the damages by 
him sustained, and the cost of suit, including 
a reasonable attorney’s fee.”’ 

245.0) S, -¢. AL 2-—Monopelizing: trade.a 
misdemeanor; penalty. Every person who shall 
monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or per- 
sons, to monopolize any part of the trade or 
commerce among the several States, or with 
foreign nations, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall 
be punished by fine not exceeding $5,000, or by 
imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the 
court.”’ 
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determined “that since Paragraph 12 pre- 
sents a claim for relief separate and apart 
from the other claims presented in plaintiff’s 
complaint, there is no just reason for delay 
in having a final decision made as to whether 
the allegations in said Paragraph 12 state 
a claim for treble damages under Section 
l>litlelOn Wn S-5C.eAce andudimecteduttie 
entry of a final judgment from which this 
appeal is prosecuted. 


[Purpose of Antitrust Laws] 


If the evidence sustains the plaintiff’s° 
averments on its first four claims, the plain- 
tiff can recover all of the actual damages 
to which it is entitled. In its claim for 
treble damages in paragraph 12, the plaintiff 


3 Paragraph 12 of the complaint is annexed 


as an appendix to this opinion. [Not repro- 
duced. ] 

4Rule 54(b), Federal Rules of Civil Pro- 
cedure: 


“Judgment Upon Multiple Claims. When 
more than one claim for relief is presented in 
an action, whether as a claim, counterclaim, 
cross-claim, or third-party claim, the court may 
direct the entry of a final judgment upon one 
or more but less than all of the claims only 
upon an express determination that there is no 
just reason for delay and upon an express 
direction for the entry of judgment. In the 
absence of such determination and direction, 
any order or other form of decision, however 
designated, which adjudicates less than all the 
claims shall not terminate the action as to any 
of the claims, and the order or other form of 
decision is subject to revision at any time before 
the entry of judgment adjudicating all the 
claims.’’ 

5 For convenience, the parties will be re- 
ferred to simply as plaintiff and defendant. 
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seeks a windfall on account of an alleged 
violation of the antitrust laws. The main 
purpose of those laws was to protect the 
public from monopolies and restraint of 
trade, and the private right of action for 
treble damages was incidental and subordi- 
nate to that main purpose. Glenn Coal Co. 
v. Dickinson Fuel Co., 4th Cir. 72 F. 2d 
885, 889. The grant of a claim for treble 
damages to persons injured was for the 
purpose of multiplying the agencies which 
would help enforce the antitrust laws and 
therefore make them more effective. Maltz 
v. Sax, 7th Cir [1940-1943 TRapE CASES 
7 56,259], 134 F. 2d 2,4. The very founda- 
tion of the right of a private suitor to 
recover “threefold the damages by him 
sustained, and the cost of suit, including 
a reasonable attorney’s fee” is the violation 
of public rights prohibited by the Act and, 
indeed, made criminal offenses. 15 U. S. 
C. A. 1, 2 (see footnote 2, supra). 


[General Allegation of Public Injury 
Insufficient] 

Public injury alone justifying the three- 
fold increase in damages and being an indis- 
pensable constituent of a claim for violation 
of the antitrust laws, a general allegation 
of such injury is not sufficient. It is essen- 
tial that the complaint allege facts from 
which it can be determined that the con- 
duct charged to be in violation of the anti- 
trust laws was reasonably calculated to 
prejudice the public interest by unduly 
restricting the free flow of interstate com- 
merce. Apex Hosiery Co. v. Leader [1940- 
1943 Trape Cases { 56,039], 310 U. S. 469, 
493; Wilder Mfg. Co. v. Corn Products Re- 
fining Co. [1950-1951 TrapE Cases § 62,579], 
236 U. S. 165, 174; Feddersen Motors v. 
Ward, [1952 Trapve Cases { 67,398], 10th 
Cir. 180 F. 2d 519, 522; Dublin Distrib- 
utors, Inc. v. Edward & John Burke Limited, 
IDCs VS SeiD PINE Nis iOS) 385 Siren M25, 1127/2 
National Used Car M. Report v. National 
Auto D. Assn. [1952 TRravE CAsEs § 67,369], 
D. D. C., 108 F. Supp. 692, 694; Bader v. 
Zurich General Accident & Liability Ins. Co. 
[1952 TrapvE Cases § 67,277], D.C. S.D. 
IN BS ISR, IDE ARYL if) 


[Averment of Public Injury a Conclusion] 
The averment of public injury in para- 
graph 12 of the complaint is a bare conclu- 
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sion of the pleader: “And that such acts 
and conduct by defendant in attempting to, 
and by, establishing and maintaining such 
a monopoly has resulted in prejudicial con- 
sequences to the public interest whereby 
the public interest has been injured.” It 
is true that the conduct charged to the 
defendant was in fact antagonistic to the 
purpose of the patent laws, and that that 
purpose is a public purpose, “To promote 
the progress of science and useful arts, by 
securing for limited times to authors and 
inventors the exclusive right to their respec- 
tive writings and discoveries,’ Constitution 
Art. I Sec. 8, Clause 8. That, however, is 
not the kind of public purpose protected by 
the antitrust laws, which are designed in- 
stead to protect the free flow of interstate 
commerce. Indeed, to an extent the two 
purposes conflict. But for the beneficient 
purpose of encouraging invention, the lim- 
ited monopoly granted by a patent might 
itself be contrary to the spirit of the anti- 
trust laws. It is significant also that, while 
violations of the antitrust laws have been 
made criminal offenses, Congress has not 
declared patent infringement even willfully 
committed, to constitute a crime. Every 
fact averred in paragraph 12 of the com- 
plaint might be true, and yet the inventions 
or improvements of drilling bits or drills 
covered by the plaintiff's patents might not 
have, been restrained from the free flow of 
interstate commerce. Indeed, for aught 
that appears, -the defendant’s conduct may 
have increased the flow of such products 
in commerce. 

Paragraph 12 of the complaint is fatally 
defective because it alleges no facts which 
show injury to the public. It is not neces- 
sary to decide whether it is defective in 
the several other particulars urged by the 
defendant.® 

[No Error] 


The allegations of paragraph 12 have no 
proper place in the trial or disposition of 
the other claims upon which the suit is 
based, and might serve to prejudice the 
defendant or to prolong the trial. The dis- 
trict court did not err, therefore, in sus- 
taining the defendant’s motion to strike 
paragraph 12." 


®Such as that it alleges no injury to any 
business or property of plaintiff, that a patent 
is not trade or commerce within the meaning 
of the Sherman Act, that it is legally impossible 
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to monopolize a patent in violation of the Sher- 
man Act. 

7 See 2 Moore’s Federal Practice, 2nd ed., Sec. 
12.21, pp. 2312, et seq. 
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Natl. Transformer Corp. v. France Manufacturing Co. 


[] 67,823] McGraw Electric Co. v. E. J. Korvette Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 132 
N. Y. L. J. No. 14, p. 2. Dated July 21, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Defenses to Enforcement Actions—Price Violation by Enforcing Party— 
Club and Promotional Practices——A temporary injunction to restrain sales below the fair 
trade price was granted because the defendant’s general statements as to the plaintiff's 
connivance with others in price cutting and as to its club and promotional practices were 
insufficient to warrant a denial of relief. he plaintiff demonstrated an alert enforcement 


program. 
See Fair Trade, Vol. 1, § 3452.34. 


[Injunction Granted] 


Gop, Justice [In full text]: Plaintiff moves 
for a temporary injunction in this action to 
enforce the Feld-Crawford Act. Sales below 
the fair trade prices are established. De- 
fendant claims the plaintiff is not entitled 
to relief since it is conniving at cut sales 
by others and is lax in enforcement of its 


fair trade program. Plaintiff has proceeded 
with exhaustive investigation and full dis- 
closure to demonstrate an alert enforcement 
program. The court reaches the conclusion 
defendant’s general statements regarding 
club and promotional practices are insuffi- 
cient to warrant denial of relief. The motion 
is granted; bond is fixed in the sum of $2,500. 
Settle order. 


[{ 67,824] National Transformer Corporation and National Inventions Corporation 
v. France Manufacturing Co. 

In the United States Court of Appeals for the Sixth Circuit. 
August 3, 1954. Filed August 3, 1954. 


Appeal from a Judgment in the United States District Court, Northern District of 
Ohio, Eastern Division. Affirmed. 


No. 11717. Decided 


Sherman Antitrust Act 


Private Enforcement and Procedure—Attacking Validity of Patent by Licensee— 
Doctrine of Estoppel—Effect of Antitrust Law Violations.—A patent licensing agreement 
containing a price-fixing clause inserted at the behest of the licensee was entered into 
prior to the decision of the United States Supreme Court in Sola Electric Co. v. Jefferson 
Electric Co., 1940-1943 TrapE Cases { 56,245, 317 U. S. 173, which held such provisions to 
be in violation of the Sherman Act. After that decision, the licensor canceled the price- 
fixing clause, thereby breaching the contract, since the illegal provision could not be 
removed unilaterally from the agreement. In a suit for specific performance of the 
agreement and for royalties, the defenses of invalidity of the patents and illegality of 
the contract were raised by the licensee. Although generally a licensee is estopped from 
challenging the validity of patents issued to him, when the license agreement violates 
public policy by being contrary to the Sherman Act, the doctrine of estoppel does not 
apply. The rule that when a price-fixing provision in a contract is abandoned the licensor 
may sue on his contract did not apply here, because that rule applies to cases in which the 
provision was inserted for the benefit of the licensor, or where the parties, after the 
beginning of the suit abrogated the price-fixing provisions by a new agreement, there 
being no evidence that the price-fixing stipulation was ever relied upon. 


See Private Enforcement and Procedure, Vol. 2, J 9044.05. 


For the appellants: John Howard Joynt, Washington, D. C.; of counsel, Richey, 
Watts, Edgerton & McNenney, H. F. Schneider, Cleveland, Ohio. 

For the appellee: Bates, Teare & McBean, Albert R. Teare, Jerome F. Kramer, ~ 
Cleveland, Ohio. 


Before Srmons, Chief Judge; ALLEN and MCALLISTER, Circuit Judges. 
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[Specific Performance of Patent License 
Agreement Sought] 


McAttisteEr, Circuit Judge [/n full text 
except for omissions indicated by asterisks]: 
Appellants brought suit for specific per- 
formance to require the France Manufac- 
turing Company to carry out its obligations 
under a patent license agreement; to ac- 
count for its operations thereunder; and 
to pay royalties required by its terms. They 
also asked for a declaratory judgment de- 
termining whether the above mentioned 
patent license agreement had been canceled 
by appellee; and, in case the court found 
that the contract had been canceled, then, 
they sought a decree enjoining appellee 
from infringing appellants’ patents by use, 
sale, or offers of sale, and for an accounting 
of profits resulting from the infringement. 


[Agreement Contended Illegal 
as Antitrust Violation] 


Appellee contended that the license agree- 
ment had been canceled; that the agreement 
was illegal as being contrary to public 
policy, in violation of the Sherman Anti- 
trust Act; that appellee had been guilty 
of no infringement; and that the patents 
embraced in the license agreement were 
invalid for anticipation, and for want of 
invention. The district court, in an opin- 
ion, and in findings of fact and conclusions 
of law, held that the license agreement was 
void for ambiguity and failure to reflect a 
meeting of the minds of the parties; that 
if it were not ambiguous, it had been can- 
celed as claimed by appellee; that it was 
violative of the Sherman Antitrust Act; 
that there had been no infringement; and 
that the patents in suit were invalid for 
anticipation and want of invention. 


We shall discuss, in order, the issue of 
the validity of the five patents in suit; the 
question whether the license contract was 
void for ambiguity; the claim of appellee 
that the license agreement was canceled; 
the contention that the license agreement 
violated the Sherman Antitrust Act because 
of price-fixing provisions; the right of ap- 
pellee, who was a licensee under the con- 
tract, to attack the validity of the patents; 
and the question of damages. * * * [The 
portion of the opinion relating to matters 
other than Sherman Act violations is omitted 
as not being within the scope of TRAvE REcu- 
LATION REporvs. ] 
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[Price Fixing Clause Canceled] 


Prior to the execution of the contract, 
appellee company, which had manufactured 
transformers for approximately forty years, 
was concerned over the possibility that ap- 
pellant, a patent holding company, might 
issue similar licenses to others who might 
be price-cutters, and, accordingly, in order 
to protect its interests as a manufacturer, 
appellee insisted upon the insertion of a 
price-fixing clause, which was required to 
be embodied in any future licenses that 
might be granted to others by appellants. 
But such a price-fixing provision was in 
violation of the Sherman Antitrust Act, 
according to the ruling of the Supreme 
Court in Sola Electric Co. v. Jefferson Elec- 
tric Co. [1940-1943 Trane Cases § 56,245], 
317 U. S. 173, a case which was decided 
after the execution of the contract between 
the parties in this case. In order to avoid 
the effect of this holding by the Supreme 
Court, appellants informed appellee that 
they were canceling the price-fixing provi- 
sion; and they now contend that since the 
provision was inserted in the contract for 
their own benefit to protect them against 
price-cutting by their licensees, they could 
cancel the provision, under the familiar rule 
that a licensor may waive conditions or 
stipulations which are made in its own 
favor. However, the trial court found, 
and the evidence clearly shows, that it 
was the appellee who insisted upon the 
price-fixing provision, and that it was in- 
serted at its behest and for its protection 
against possible competitors who might 
thereafter be granted licenses by appellants. 
The cancellation of this provision by ap- 
pellants, therefore, constituted a breach of 
contract, for such provision could not be 
unilaterally removed from the agreement. 


It is mildly intimated by appellants that 
appellee, upon the decision of Sola Electric 
Co. v. Jefferson Electric Co., supra, thought 
it saw a way to keep its license, and yet 
squirm out of paying royalties; and that 
there is no reason, in good conscience, why 
it should be permitted to do so. Appellee, 
however, did not keep its license, but, 
rather, canceled it. As to whether ap- 
pellee is justified, in good conscience, in 
challenging the validity of the patents, in 
view of its having accepted a license there- 
under, this suggests the further inquiry: 
whether appellee, in contesting the validity 
of the patents, by reason of an illegal pro- 
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vision in the license agreement which it 
insisted upon for its own protection, is thus 
to be enabled to profit by its own wrong. 
In other words, the question implied is 
whether one seeking the aid of equity must 
do equity—or, in this case, whether appellee 
must accord to appellants all the equitable 
rights to which they are entitled. 


It may be here emphasized that a con- 
tract which cannot be performed without 
violation of a statute is illegal and void. 
Where parties are in part delicto, the law 
will leave them where it finds them, and all 
relief is refused because of the public inter- 
est. Twin City Pipe Line Co. v. Harding 
Glass Co., 283 U. S. 353. The defendant 
may assert the invalidity of an agreement, 
even though he is a participator in the 
wrong. Standard Lumber Co. v. Butler Ice 
Go., 146 F. 359 (C. C. A. 3). The defense 
of illegality is allowed, not as a protection 
to the defendant, but as a disability to the 
plaintiff. Roberts v. Criss, 266 F. 296 ¢S 
Gy Ay 3)? 


[Sola Electric Co. Case Controlling] 


We come, then, to the application of the 
maxim that he who seeks equity must do 
equity. But the maxim is not applicable as 
against a party seeking purely defensive 
relief. Connecticut General Life Ins. Co. v. 
Beniedicl 88°F. -(2d)°436°(C.C. “Ay'2). It 
does not bind one who does not seek 
affirmative equitable relief. First Trust o& 
Savings Bank v. lowa-Wisconsin Bridge Gor 
98 F. (2d) 416 (C. C. A. 8). By relying 
upon the invalidity of the license agree- 
ments and the right to challenge the validity 
of the patents licensed thereunder, appellee 
seeks no affirmative relief; and the maxim, 
applicable only to those who seek such 
relief, does not here bind appellee. More- 
over, whatever may have been the appellee’s 
self interest in denying validity of the patent 
in suit, there is also the public interest, 
for the public should be relieved from 
the harrassment of an improvidently issued 
patent monopoly in the absence of a clearly 
recognizable estoppel. It is to be said 
that there appears no turpitude on the part 
of appellee in requiring the stipulation in 
the license agreement for its protection 
against the possibility of subsequent licenses 
by appellants to price-cutting competitors. 
In fact, appellants insist, contrary to the 
evidence, that the stipulation was inserted 
in the license agreement at their behest. 
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It seems clear that it did not occur to 
appellee, at the time of the execution of the 
license agreement, that the price-fixing 
stipulation might enable it to challenge the 
validity of the patents licensed. That pos- 
sibility did not arise in the minds of either 
of the parties until the decision in Sola 
Electric Co. v. Jefferson Electric Co., supra. 
But it is that decision that controls the 
determination of the issue here; and ap- 
pellee may properly, under that case and 
the authorities above cited, rely upon in- 
validity as a defense to appellants’ action. 


[Principle of Estoppel] 


This brings us to the question whether 
defendant-appellee, a licensee under the 
contract with appellants, had a right to 
attack the validity of appellants’ patents. 
The general rule, of course, is that a 
licensee is estopped to attack the validity 
of patents licensed to him. However, when 
the licensing agreement is contrary to pub- 
lic policy for being in violation of the Sher- 
man Antitrust Act, the licensee is not 
estopped to set up the invalidity of the 
patents against the licensor, in a suit by the 
latter to recover royalties and to enjoin 
sales not in conformity with the license 
agreement. Sola Electric Co. v. Jefferson 
Electric Co., supra. Appellants attempt to 
bring the instant case under the rule an- 
nounced by the court that when a price- 
fixing stipulation in a license agreement 
is abandoned, the licensor may maintain 
his action on the contract; but these are 
cases where such a stipulation was inserted 
for the benefit of the licensor, or where 
the parties, subsequent to the commence- 
ment of the suit, abrogated the price-fixing 
provisions by a new agreement, and there 
was no evidence that any of the parties 
had ever relied upon the price-fixing stipula- 
tion. Appellants also submit that inasmuch 
as the right of price control never came 
into being, appellee never had the right 
to challenge the validity of the licensed 
patents. The fact is, however, that ap- 
pellee always had the right, under the 
contract, to invoke the price-fixing provi- 
sion whenever its interests required it, and 
we are of the view that, under Sola Electric 
Co. v. Jefferson Electric Co., supra, the price- 
fixing stipulation was unlawful and gave | 
appellee the right to challenge the validity 
of the patents. 
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Leonia Amusement Corp. v. Loew's Inc. 
on the trial is within the discretion of the 
district court; and we are not convinced 
of any abuses of discretion on its part. 
“Moreover, this conclusion was embodied 
in the judgment to which the defendant has 
prosecuted no appeal. It cannot, therefore, 
challenge the decision.” White Cap Co. v. 
Owens-Illinois Glass Co., 203 F. (2d) 694, 
699 (C. A. 6). Appellee may tax its costs 
upon appeal. 
In consideration of the foregoing, the 
judgment of the district court is affirmed. 


[Costs] 


In its decision, the district court stated 
that each party should pay its own costs, 
“because I think that this litigation is the 
result of the fault of each party in per- 
mitting their relationship to deteriorate 
into prolonged, burdensome and costly con- 
troversy.” Rule 54(d) of the Rules of Civil 
Procedure provides that “. costs shall 
be allowed as of course to the prevailing 
party unless the court otherwise directs. 

” The matter of allowance of costs 


[| 67,825] Leonia Amusement Corporation, et al. v. Loew’s Incorporated, et al. 


In the United States District Court for the Southern District of New York. Civ. No. 
74-244. Dated July 16, 1954. 


Sherman Antitrust Act and Clayton Antitrust Act 


Private Enforcement and Procedure—Civil Damages for Violations of Antitrust Laws 
—Pretrial Procedures—Discovery.—Since the facts of a conspiracy are largely in the 
possession and within the knowledge of the defendants because of the very nature of a 
claimed conspiracy, the rule for discovery should be liberally construed in antitrust cases. 
Defendants in a private antitrust suit were ordered to permit inspection by the plaintiffs 
of relevant documents sought, but in instances where defendants were unable to comply 
with plaintiff’s requests they were directed to set forth the fact in a sworn affidavit. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


Private Enforcement and Procedure—Civil Damages for Violations of Antitrust Laws 
—Pretrial Procedures—Interrogatories.—Interrogatories sought by plaintiffs in a private 
antitrust suit were ordered held in abeyance pending defendants’ compliance with an order 
of discovery on the ground that if plaintiffs were able to get the information sought by the 
method of discovery, the necessity of answering many of the interrogatories would be 
obviated. 


See Private Enforcement and Procedure, Vol. 2, { 9013.875. 
For the plaintiff: Sperry, Weinberg & Ruskey, New York, N. Y. 


For the defendants: Austin Keough; O’Brien, Driscoll & Raftery; Phillips, Nizer, 
Benjamin & Krim; Dwight, Royall, Harris, Koegel & Caskey; J. Miller Walker; J. Robert 
Rubin; Schwartz & Frohlich; R. W. Perkins; Adolph Schimel; all of New York, N. Y. 


For prior opinions of the U. S. District Court for the Northern District of Illinois, 
see 1954 Trade Cases J 67,649, 1953 Trade Cases {] 67,592, 67,419. 
Memorandum 


Epwarp A. Concer, District Judge [In full 
text]: Motion by plaintiffs for an order 
pursuant to Rule 34 of the Federal Rules 


[Private Antitrust Suit] 


This action is brought pursuant to an act 
of Congress known as the “Sherman Anti- 
aust, oA ctu mmlo’ Urns an GA Sections 


of Civil Procedure requiring certain of the 
corporate defendants to produce and permit 
plaintiffs to inspect and copy certain docu- 
ments claimed to be in the possession of 
defendants. 
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through 7 and the act of Congress known 
as the “Clayton Act.” 15.U.S..©. A. Sec- 
tions 12 through 27. 


Briefly, the complaint alleges that the 
defendants conspired against plaintiffs in 
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violation of the anti-trust laws and by con- 
certed action and discrimination against 
plaintiffs’ theatre and the favoring of thea- 
tres affiliated with defendants and of cer- 
tain favored exhibitors forced plaintiffs out 
of the theatre business in Leonia, New 
Jersey. 


By reason of the above, plaintiffs claim 
to have been damaged in the sum of $600,009 
and entitled to a trebled judgment of 
$1,800,000. 


[Extent of Discovery] 


This motion presents a perplexing prob- 
lem as to the extent of the discovery per- 
mitted in time and area. The decided perti- 
nent cases are many and not at all in accord. 
The law to be applied is well settled but 
the applicability is not. I think it is gen- 
erally conceded that the rule for discovery 
in these anti-trust cases should be liberally 
construed to permit discovery. 


[Facts Known to Defendants] 


In such cases the facts of the conspiracy 
are largely in the possession and within the 
knowledge of the defendants. This is so 
because of the very nature of the claimed 
conspiracy. The acts which constitute it 
are usually unavailable and unknown to 
plaintiff. Resort, therefore, must be had 
to the discovery procedure of the Federal 
Rules of Civil Procedure and the Courts 
have almost uniformly been most liberal in 
the construction and interpretation of the 
Federal discovery procedure. 


[Court’s Yardstick] 


IT have measured plaintiffs’ application for 
discovery here with the generally accepted 
yardstick as to relevance to the issues, 
extent of discovery as to time and area, 
good cause and all the other elements which 
enter into the questions raised here. 


[No Special Direction as to Extent 
of Discovery] 


IT have set below my conclusion. I have 
not set forth any special direction as to the 
extent of the discovery as applies to each 
separate defendant. Their objections to the 
plaintiffs’ application were more or less the 
same, One or more of the defendants dis- 
claimed ever having in their possession cer- 
tain of the documents asked for. The 
order based on my holding here should be 
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directed to all of the defendants, and they 
should procure for inspection and examina- 
tion by the plaintiffs the documents sought 
which they have in their possession or under 
their control. In the event that any defend- 
ant is unable to comply with the order in 
any respect such defendant shall set forth 
the fact in an affidavit sworn to by one of 
its officers. 


I shall not set forth in detail the various 
documents, correspondence, records, etc. 
which plaintiffs are seeking to examine. 
They are set forth in the notice of motion 
and amended notice in five categories under 


toms 


Plaintiffs’ motion is granted as to J, III, 
IV and V. As to IV the defendant should 
produce for inspection what they have but 
the period should be from September 1, 
1933 to September, 1935, except that the 
period for the Leonia Theatre should be 
from January 1, 1927 to September 1, 1935. 


[Clearance System Relevant to Conspiracy] 


As to II, I believe discovery should be 
allowed to extent indicated in plaintiffs’ 
amended notice. This involves 11 towns 
and/or cities in Northern New Jersey and 
approximately 20 theatres. The defendants 
have offered to comply with respect to 4 
towns and 5 theatres from 9/1/33 to 9/1/35. 
The plaintiffs should not be so restricted. 
The complaint alleges a conspiracy “to 
monopolize the exhibition of motion pic- 
tures throughout the United States and in 
the metropolitan area of New York City 
including northern New Jersey.” The de- 
fendants would restrict plaintiffs’ discovery 
to those theatres which had the last clear- 
ances over its theatre in two different pyra- 
mids of clearances—plus the Park Theatre 
in Palisades Park which formerly had no 
clearance over the Leonia Theatre and the 
Leonia. But the complaint charges a sys- 
tem of runs and clearances—Jersey City, 
Union City, North Bergen zone and Pater- 
son, Hackensack, Englewood zone for each 
of which plaintiffs’ theatre had to wait. 

I think plaintiffs should be allowed to go 
into this system as bearing on the conspiracy. 


[Relevancy of Conditions] 


I also think plaintiffs should have the 
Leonia records from 1927. It is charged 
that the priority and clearance position of 
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the Leonia changed when Fox, etc. acquired 
it in 1929-31. The conditions then and be- 
fore and after when plaintiffs ran the Leonia 
are relevant. 


The plaintiffs’ cases easily support this 
ruling. See for example Judge RiFxKINpD’s 
decision in Hillside v. Warner Bros., 7 F.R.D. 
260, also Burroughs v. Warner Bros., 12 F. 
R. D. 491. 


In the amended notice, plaintiffs ask for 
cut-off cards for the period of January 1, 
1927 through September 1, 1935 (which I 
have allowed). Then follows this demand: 
“and if cut-off cards are not available for 
September 1, 1927—September 1, 1933, then 
the period for all theatres shall be Septem- 
ber 1, 1927—September 1, 1935.” 


[Limitation on Plaintiffs’ Demands] 


As I understand it if the cut-off cards 
are not available for the period above men- 
tioned then plaintiffs want production and 
inspection of all the documents, etc. asked 
for in the opening sentence of the amended 
notice from all the theatres mentioned in 
said notice from September 1, 1927 to Sep- 
tember 1, 1935. 


I am not willing to go along with plain- 
tiffs in this demand. I am not convinced 
at this time of the necessity of requiring 
defendants to make discovery in this re- 
spect. 


[Plaintiffs May Make Further Application] 


I will leave it this way. After defendants 
have complied with the order herein, if by 
reason of the failure to produce certain cut- 
off cards, plaintiffs are deprived of necessary 
and relevant information, they may make 
further application to the Court for exam- 
ination of such documents as will be neces- 
sary to secure the required information. 


The manner and means by which the fore- 
going will be carried out—production, in- 
spection and copying of the documents pro- 
duced—should be arranged by the attorneys. 
If they are unable to agree I will decide 
the manner, means, dates etc. 
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[Limitation on Plaintiffs’ Interrogatories 
Sought | 

Defendants have moved for an order pur- 
suant to Rule 33 of the Federal Rules of 
Civil Procedure, striking certain interroga- 
tories propounded by plaintiffs or in the 
alternative modifying and limiting said in- 
terrogatories. 

Plaintiffs have withdrawn a great number 
of their interrogatories so that there are 
now 15 left, most of which are objected to 
strenuously by the defendants. 

I gather from a reading of the affidavits 
and briefs submitted to me by both sides 
of this controversy that if plaintiffs are 
able to get the information they seek by the 
proceeding under Rule 34, that will obviate 
to a great degree the necessity of answering 
many of the interrogatories. 


[Matter of Interrogatories Postponed] 


In the interest of orderly procedure and 
to save time and unnecessary labor, I feel 
that the matter of the interrogatories should 
be laid at rest for the time being; that 
defendants’ motion should not be passed on 
at this time but should be held in abeyance, 
pending defendants’ compliance with the 
order of discovery. After defendants have 
complied with the order of discovery or 
have attempted to comply with it, any party 
hereto, if the matter of interrogatories is 
still a live issue, may have the defendants’ 
motion restored to the motion calendar on 
five days’ notice. If plaintiffs are still inter- 
ested in more information by way of inter- 
rogatories by calling up this motion they 
may bring the issue to the Court. 


[Pretrial Suggested by Court] 


I have a suggestion to make which might 
be helpful. That is to have an early pre- 
trial of this case. I have found by experi- 
ence that many problems such as the ques- 
tion of these interrogatories may be settled 
very easily and speedily. I suggest, and 
it is only a suggestion, that after defendants 
have complied with the order of discovery 
a pre-trial of the case be had at which time 
the question of these interrogatories might 
be taken up with other matters that have 
to do with this other discovery procedure. 

Settle orders. 
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[67,826] Ciba Pharmaceutical Products, Inc. v. Towns & James, Inc. 


In the United States District Court for the Eastern District of New York. Civil 
Action No. 14326. Dated July 19, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Fixing—Fair Trade—Defenses to Enforcement Actions—Discriminatory 
Discounts—Price Violation by Enforcing Party——Under the terms of a pharmaceutical 
product manufacturer’s fair trade contracts, its wholesalers, although purchasing at a 20 
per cent discount, were required to sell at the “price to retailers” determined by the 
manufacturer’s catalogue, less a discount of not more than two per cent. At the same 
time, the manufacturer sold directly to retailers at a 15 per cent discount. The practical 
effect of the plaintiff’s sales policy was to allow the plaintiff to undersell the defendant 
while requiring it to maintain a stipulated wholesale price set by the plaintiff. Since a 
requirement for fair trade enforcement is that the relief sought must be for the sole 
purpose of enforcement and not for any ulterior purposes, the conduct of the plaintiff 
did not entitle it to an injunction prohibiting the defendant from selling below the estab- 
lished price. 


See Fair Trade, Vol. 1, J 3436.34, 3452.34. 


For the plaintiff: Appleton, Rice & Perrin, New York, N. Y. 
For the defendant: Rogers, Hoge & Hills, New York, N. Y. 


[Fair Trade Injunction Sought] 


CLARENCE G. Gatston, District Judge [/n 
full text]: The action by plaintiff, a manu- 
facturer of pharmaceutical drugs, is to 
enjoin the defendant, a wholesale drug 
company, from advertising and selling the 
plaintiff's drug products at prices below 
those established in accordance with the 
plaintiff's wholesale fair trade contracts 
entered into pursuant to the Feld-Craw- 
ford Fair Trade Act of New York, Sec. 
369, General Business Law. 

The defendant has moved to dismiss 
the action and for summary judgment. The 
plaintiff in turn has moved for summary 
judgment, and in the alternative for a 
temporary injunction. Both sides have sub- 
mitted afhdavits in support of their re- 
spective contentions. Defendant has also 
submitted the deposition of Vincent A. 
Burgher, vice-president of the plaintiff, in 
support of its motion. Both motions will 
be disposed of in this opinion. 

The action was instituted in the Supreme 
Court of the State of New York, Kings 
County. On the petition of defendant it was 
removed to this court on the ground of di- 
versity of citizenship, the plaintiff being a New 
Jersey corporation, and defendant being a 
New York corporation having its principal 
place of business in Brooklyn. Plaintiff's 
motion for a preliminary injunction was 
pending at the time. 
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[Plaintiff's Fair Trade Policy] 


In February, 1950, plaintiff negotiated 
contracts with most of the drug whole- 
salers in the country, including the defend- 
ant, establishing minimum wholesale prices 
on all of plaintiff's products except hor- 
mones. At the time the wholesalers were 
also asked to sign a “Wholesale Distribu- 
tors’ Agreement”. A schedule of prices was 
forwarded to each wholesaler setting forth 
minimum prices for each of plaintiff’s prod- 
ucts. In addition, this schedule carried the 
notice that it was not applicable to sales 
in excess of fifty ($50) dollars. The whole- 
sale distributors’ agreement referred to 
provided, among other things, that the 
wholesale distributor would be allowed a 
20% discount from the trade list price 
established by the plaintiff manufacturer 
as set forth in this schedule of minimum 
prices. 

During this period plaintiff also sold its 
products directly to a selected group of 
retailers for the list price less a discount 
of 20%. Thus plaintiff sold its products 
to the wholesalers and directly to those 
retailers at the same price. However, since 
plaintiff's wholesale fair trade contracts 
did not apply to sales by its wholesale 
distributors in excess of fifty dollars list 
price, the wholesalers could grant on such 
sales any discount they desired in selling 
to retailers. The affidavit of W. Rutherford 
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James, president of defendant corporation, 
states: 

“Of course, Towns & James did not 
sell Ciba products for the same price 
we paid for them. But where a customer 
wanted to purchase Ciba products in 
quantities of fifty dollars or more, we 
were able to sell him at a discount of 
from ten to fifteen per cent. Because 
of the service and credit we extend to 
our customers, they were willing to buy 
from us at the discounts we offered 
rather than order from Ciba at their full 
discount of 20% off list price.” 


[Change in Sales Policy] 


On June 29, 1953 plaintiff announced a 
change in its sales policy. In a letter to 
its wholesale distributors, a copy of which 
is attached to defendant’s motion papers, 
it announced that on July 1, 1953 it was 
establishing minimum prices for all of its 
products. At the same time it solicited 
new manufacturer-wholesaler fair trade 
contracts, since the 1950 contracts termi- 
nated on June 30, 1953. The June 29th 
letter was accompanied by a copy of the 
new fair trade contract, and a revised and 
complete schedule of minimum wholesaler 
fair trade prices. It is significant that this 
new schedule omitted the following state- 
ment which appeared in the earlier 1950 
schedule: 


“Products as set forth in this schedule 
shall be sold in dozens or fractions 
thereof, or by the unit in any quantity up 
to fifty ($50) dollars ‘trade list price’, 
at a price which shall be not less than 
the indicated list price thereof.” 


The defendant executed the new fair 
trade contract, effective July 1, 1953, with 
the plaintiff. 


On July 28, 1953 the plaintiff issued a 
letter to its wholesale distributors which, 
among other things, stated as follows: 


“3. The minimum wholesale selling 
price, irrespective of quantity, for your 
shipments of Ciba specialties to druggists, 
is the ‘price to retailer’ as set forth in 
the wholesale price catalogue sheet issued 
by Ciba, less a discount of not more 
than 2%. 


“4, For years we have extended to drug 
retail distributors a service allowance of 
20%. On July 1, 1953, this special service 
compensation to drug retail accounts, in- 
cluding Chains, was reduced to 15% in- 
stead of the former 20%.” 
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[Effect of New Policy] 


The critical effect of the plaintiff's new 
sales policy with respect to its wholesale 
distributors, and to its direct retail accounts, 
was that the wholesale distributors, although 
obtaining a 20% discount in purchasing 
from the plaintiff, were required to sell 
plaintiff's products to retailers at the list 
prices established by the plaintiff, whereas 
the plaintiff was able to sell its products 
directly to its retail accounts at the list 
price less 15%. 

Following plaintiff’s institution of its new 
sales policy, the defendant’s sales of the 
plaintiff’s products declined. Defendant at- 
tributed its difficulties in selling plaintiff’s 
line of products to the new policy and 
endeavored to obtain relief from the plain- 
tiff. Its talks with the plaintiff’s officers 
being unsuccessful, defendant notified plain- 
tiff that it was cancelling its fair trade 
contract. After the cancellation became 
effective on February 19, 1954, defendant 
reverted to its sales policy with respect 
to plaintiff's products that had been in 
effect prior to July 1, 1953. On orders for 
less than fifty ($50) dollars defendant con- 
tinued to charge full list price, as set forth 
in plaintiff’s price schedule, but on orders 
in excess of fifty ($50) dollars, defendant 
gave discounts to retailers up to 15% of 
list price. 

Thus the affidavit of W. Rutherford 
James, president of the defendant corpora- 
tion, admits the advertising and selling of 
plaintiff’s trademarked products by defend- 
ant at wholesale prices below plaintiff’s 
fair trade wholesale prices. Defendant con- 
tends, however, that plaintiff is not entitled 
to an injunction, or to any relief under 
the Fair Trade statute, because plaintift’s 
new policy of selling its products directly 
to retailers at 15% less than the established 
wholesale prices constitutes an acquiescence 
on its part in price cutting of its products, 
and results in unfair competition with its 
own wholesale customers. 

The facts on this vital issue are not in 
dispute. The plaintiff readily admits to a 
policy, instituted in July, 1953, to increase 
its direct retail accounts up to a maximum 
of 10,000 retail pharmacies from its then 
total of some 4,000 accounts. That its 
efforts in this connection were highly suc- 
cessful is indicated by the fact that the 
number of direct accounts has been in- 
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creased from approximately 4,000 to 8,000 
accounts. 


[Plaintiff's Contention as to New 
Sales Policy] 


Plaintiff contends, however, that its 
policy with respect to sales to wholesalers 
was arrived at wholly separate and apart 
from its policy with respect to sales to 
retailers. It refers to a study of more 
than a year’s duration, conducted by its 
market research division and by outside 
consultants, of the problem of obtaining 
better distribution by itself at the retail 
pharmacy level. Reference is made to the 
““inanimous conclusion” that plaintiff should 
increase its direct ‘retail accounts to a 
maximum of 10,000 to obtain adequate 
distribution for its products at the retail 
level. Nothing is said, however, with re- 
spect to the conclusions or recommenda- 
tions made as to means to implement this 
increase. It is stated that this study con- 
cluded that a reduction of “service allow- 
ance” to the direct retail accounts from 
20% to 15% would still leave these accounts 
a fair profit margin. One cannot help ob- 
serving that it is difficult to see how allow- 
ing a smaller discount to retailers would 
serve to attract more retail accounts. 


As to plaintiff's new sales policy with 
respect to its wholesale distributors, the 
affidavit of Vincent A. Burgher, its vice 
president, states that the reason for elimi- 
nating the $50 list price exemption in the 
fair trading at wholesale level was be- 
cause during the six months preceding 
July 1, 1953, plaintiff had received com- 
plaints from wholesale accounts that the 
effect of the exemption was to force these 
wholesalers to sell plaintiff’s products at a 
loss. The Burgher affidavit quotes from a 
letter dated June 22, 1953, received by the 
plaintiff from a wholesale account—but 
without identifying the sender by name— 
stating that the sender discovered that the 
“extreme discount” of 15% was being of- 
fered to retailers by competing wholesale 
distributors which “almost eliminates the 
possibility of making an operating gross 
profit whenever $50.00 orders are involved.” 

The Burgher affidavit states that prior to 
July 1, 1935 [1953], plaintiffs sales representa- 
tives throughout the country had received 
many requests from retail pharmacies to 
be placed on plaintiff’s direct account list. 
To say that a retail pharmacy, in determining 
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from whom to buy, would not take into 
account the fact that it could buy plaintiff’s 
products directly from the plaintiff at a 
price 15% less than at which it could 
purchase the same products from a whole- 
sale distributor of plaintiff's products, is 
to be blind to business realities. Aside from 
this price differential, and an alleged serv- 
ice which plaintiff contends it is able to 
render, but which the wholesalers are not 
able to perform, the plaintiff has failed to 
demonstrate any substantial advantage to 
the retail pharmacy in dealing directly with 
the plaintiff rather than through its whole- 
sale distributors. 


Moreover, although plaintiff calls atten- 
tion to complaints from its wholesale dis- 
tributors, there is reason to doubt that 
plaintiff in fact placed much significance 
on such complaints in its decision to estab- 
lish a new sales policy. Burgher, plaintiff's 
vice president in charge of its sales depart- 
ment, makes the following significant state- 
ment in his affidavit: 


“Had I known at the time that there 
would be strenuous objection on the 
part of some responsible wholesalers to 
the elimination of the so-called $50 ex- 
emption, I would, as a matter of hind- 
sight, have made a more careful record 
of the complaints received by Ciba re- 
garding such exemption. At the time, 
however, it seemed to me quite obvious 
that all responsible wholesalers would 
welcome this change in our fair trade 
policy at the wholesale level because it 
would insure their making a reasonable 
profit on Ciba merchandise.” 


[Categories of Wholesalers] 


Such a conclusion is far from convinc- 
ing as, of course, appears from the defend- 
ant’s decision to cancel its contract, as 
well as from the affidavits of the officers 
of wholesalers Fox-Vilet Drug Co., Bruns- 
wick Drug Company, Durr Drug Company, 
and The Kauffman-Lattimer Co. There is 
nothing to indicate that plaintiff instituted 
an investigation following the receipt of 
these complaints. This is pertinent because, 
as pointed out in the James affidavit, com- 
petition on the wholesale level is by no 
means confined (restricted) to that among 
“fill line wholesalers” who have fair trade 
contracts with plaintiff. The affidavit states 
that there are three other trade categories 
of wholesale distributors with whom the 
defendant is in some form of competition— 
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specialty or “short line wholesalers”, job- 
bers and diverters. The James affidavit 
continues: 


“Neither the short line wholesalers, the 
jobbers nor the diverters purport to 
render the services required of full line 
wholesalers. They frequently do not de- 
liver and they never carry a full stock 
of inventory. They sell only for cash 
or very short credit and deal with a 
limited number of retailers. They are 
able to exist because with a low over- 
head they can sell the products they 
carry for less than regular wholesale 
prices. In other words, they are able 
to compete with full line wholesalers 
only on a price basis.” 

There exists the possibility, therefore, 
that the complaints received by plaintiff 
had reference, in whole or in part, to 
wholesale distributors other than those af- 
fected by plaintiff's wholesale fair trade 
agreements. 


The foregoing leads to the conclusion 
that there was a greater relationship be- 
tween the plaintiff's action in establishing 
the policy against allowing its wholesale 
distributors to grant price discounts to 
retailers, and its action in allowing sub- 
stantial discounts to direct retail accounts, 
than the plaintiff would have the court 
believe. 


[Greater Increase in Sales to Retailers] 


Plaintiff also points to the fact that 
for the first five months of 1954, its sales 
to wholesalers as a class increased 4%, as 
compared to sales to such wholesalers for 
the first five months in 1953, as proof 
there was no unfairness or inequity to 
wholesalers as a class. However, during 
this same period plaintiff’s sales to retail 
accounts directly also increased for the 
same period over the preceding year, ap- 
proximately 38%. 


[Requirement for Fair Trade Enforcement] 


In General Electric Co. v. R. H. Macy & 
Co. [1950-1951 Trane Cases { 62,764] 199 
Misc. 87, 92, the court states that a require- 
ment for enforcement under the Fair Trade 
Law is that the relief sought be for the 
sole purpose of enforcement and not for 
any ulterior purposes. In the case at bar, 
although the plaintiff contends that in 
setting up its new policy at the wholesale 
level it acted in good faith, the practical 
effect of such policy, when taken together 
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with the policy it adopted giving a 15% 
discount to direct retail accounts, is to 
allow plaintiff to undersell defendant while 
requiring it to maintain a stipulated whole- 
sale resale price the plaintiff itself has fixed. 


The facts here closely resemble those in 
the case of Gillette Safety Razor Co. v. Green, 
et al., 167 Misc. 251, aff’d without opinion, 
258 App. Div. 723. Gillette, a manufacturer 
of safety razors and blades, sought to en- 
join defendants from selling Gillette prod- 
ucts at wholesale prices below the fixed 
fair trade prices. In addition to sales to 
wholesalers, Gillette sold to retailers. The 
same set price was charged to wholesalers 
and retailers, less a discount of thirteen 
per cent and two per cent, but in the case 
of retailers, an additional eight per cent 
was allowed for so-called “Retail Sales 
Display and Promotion”. Wholesalers were 
given only a three per cent allowance for 
so-called ‘Wholesale Sales Promotion.” 
The court held that the plaintiff’s practice 
of granting larger discounts to retailers 
while restricting the price to its wholesalers 
constituted unfair competition, and granted 
judgment in favor of defendants. The 
court, at page 252, stated: 

“The plaintiff has reserved to itself a 
group of retailers constituting possibly 
the most desirable group in the retail 
trade, to whom it gives the same dis- 
count * * * as it gives to its wholesalers, 
and in addition a percentage larger than 
that given to its wholesalers for sales 
display and promotion. This is, of course, 
a distinct trade advantage and effectually 
bars the wholesaler from this attractive 
and profitable market.” 

It concluded that permitting a practice 
such as plaintiff conducted would practically 
nullify the benefits the Fair Trade Act was 
designed to create. 


The plaintiff, as well as the defendant, is 
eager, as the plaintiff asserts in its brief, 
for a “speedy determination on the basis 
of the record presented to this court on 
the pending motions for summary judg- 
ment” on the issue of “clean hands”. 


[Summary Judgment for Defendant] 


The essential facts are not in dispute. I 
find that the conduct of the plaintiff dis- 
entitles it to relief under the Fair Trade 
Act as sought in the complaint. The plain- 
tiff’s motion is denied and the defendant’s 
motion is granted. 

Settle orders. 
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[67,827] General Electric Co. v. Masters Mail Order Co. of Washington, D. C., Inc. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 93-260. Filed July 28, 1954. 


New York Fair Trade (Feld-Crawford) Act and McGuire Act 


Resale Price Fixing—Fair Trade—Enforcement of Fair Trade Prices—Federal Court 
Actions—Jurisdiction—“Doing Business” in District Where Served.—In a suit for dam- 
ages and to enjoin fair trade violations in New York by a Washington, D. C., mail order 
company, the defendant challenged the jurisdiction of the Federal Court for the District 
of New York on the ground that process, served in New York on a proper officer of the 
defendant, was insufficient because the defendant was not “doing business” in New York. 
The evidence disclosed that the defendant had its principal place of business in Wash- 
ington, that it was an affiliate of a New York corporation, that the stock ownership of 
both corporations was the same, that the same persons served as officers of both corpora- 
tions, with offices in New York, that defendant sold merchandise below the New York 
fair trade prices, that defendant shipped to customers in New York upon obtaining mail 
orders accompanied by the full amount of the purchase price, and that the defendant’s 
mail order blanks were obtainable at the sales room of the New York corporation. Since 
sufficient contacts with, and activities in, New York by the defendant were shown, and 
since their effects were of immediate and serious consequence to New York’s interests, 
the New York district court had jurisdiction. 


See Fair Trade, Vol. 1, J 3410.34. 


Resale Price Fixing—Fair Trade—Fair Trade Pricing Under Federal Laws—McGuire 
Amendment to Federal Trade Commission Act, Section 5—Title and Purpose of Amend- 
ment—Mail Order Sales in Fair Trade State by Seller in Non-Fair Trade Area.—In a suit 
for damages and to enjoin a Washington, D. C., mail order house from selling and ship- 
ping merchandise to purchasers in New York at prices below the New York fair trade 
prices, the defendant’s motion for summary judgment on the ground that the claim failed 
to state a cause of action on which relief could be granted was denied. The defendant 
had contended that the McGuire Act was meant to permit retailers in non-fair trade 
states to be free and protected from the reach of fair trade laws of other states, and that 
the plaintiff was attempting to apply the New York Fair Trade Act extraterritorially to 
the defendant’s activities in the District of Columbia, a non-fair trade area. However, 
since the complaint alleged the committing of illegal acts in New York by the defendant, 
a valid claim of action was stated, unless the effect of the McGuire Act is to permit a 
retailer in a non-fair trade area who is a nonsigner to violate with impunity in a fair trade 
state the latter’s fair trade law. From its preamble and its terms, the McGuire Act does 
not leave a nonsigner in a non-fair trade area free from the consequences of its acts done 
in a fair trade state in violation of that state’s laws. 


See Fair Trade, Vol. 1, { 3040.14. 


Resale Price Fixing—Fair Trade—Enforcement of Fair Trade Prices—Suit for In- 
junctive Relief—Case of First Impression Involving Statutory Construction.—In a suit to 
restrain the defendant, a Washington, D. C., mail order company, from selling and ship- 
ping to purchasers in New York merchandise manufactured by the plaintiff at prices below 
the New York fair trade prices, a preliminary injunction was denied because the case was 
one of first impression requiring statutory construction of the McGuire Act, which should 
not be attempted without a full consideration of all the relevant facts which might be 
developed at a trial. It was not certain, nor was there even probable cause for assuming, 
that the plaintiff would necessarily prevail. Further, the irreparable harm alleged done 
to the plaintiff, a large national organization, by the relatively small transactions of the — 
defendant was not sufficient to counterbalance what in effect would be the practical 
destruction of the defendant’s small mail order business. 


See Fair Trade, Vol. 1, J 3350.34. 
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For the plaintiff: White & Case, New York, N. Y.; Edgar E. Barton, Melvin L. 
Milligan, II, and Howard J. Aibel, of counsel. 


For the defendant: Joseph F. Ruggieri, Brooklyn, N. Y.; Thurman Arnold, Arnold, 
Fortas & Porter, Washington, D. C., of counsel. 


[Fair Trade Violations Alleged] 


Joun F. X. McGouey, District Judge [Jn 
full text]: This is an action for injunctive 
relief and damages based on two claims. 
The first is that the defendant, unlawfully 
and to the plaintiff’s irreparable damage, 
willfully and knowingly advertises, offers 
for sale, sells and delivers the plaintiff’s 
products in New York to New York resi- 
dents for less than the retail prices fixed 
by the plaintiff in contracts made pursuant 
to the Fair Trade laws of New York,’ New 
Jersey and other states. The second is that 
the defendant, by its conduct as alleged in 
the first claim, is maliciously interfering 
with the plaintiff’s “lawful distribution sys- 
tem and the maintenance of its retail fair 
trade program in New York, New Jersey” 
and the other states which have similar 
fair trade laws. 


The parties are respectively corporations 
of New York and Maryland and the amount 
in controversy exceeds $3000. 


[Lack of Jurisdiction Alleged] 


Three motions are before the Court. They 
will be considered in the following order: 
first, the defendant’s motion to set aside 
service of the complaint and dismiss it for 
lack of jurisdiction of the defendant; sec- 
ond, its motion for summary judgment on 
the grounds that there is no issue of mate- 
rial fact and that the complaint fails to 
state a claim on which relief can be granted; 
third, the plaintiff's motion for preliminary 
injunction. For the reasons hereafter stated, 
all the motions are denied. 


Obviously it is necessary to consider first 
the defendant’s challenge to the jurisdic- 
tion. It is conceded that process was served 
in this district on a proper officer of the 
defendant. It is contended, however, that 
this was ineffectual because the defendant 
is not “doing business” in New York, within 
the New York decisions, which it is urged 
control here. 


[Facts as to Service of Process] 


From the affidavits and the concessions 
on argument and in the briefs, the Court 
finds the following facts as to the service 
of process. 


The defendant (hereafter called Masters 
of Washington) has its principal place of 
business in Washington, D. C. It has not 
signed a “fair trade” contract with the plain- 
tiff. Although not qualified to do business 
in New York, it is concededly an affiliate 
of Masters, Inc. (hereafter called Masters 
of New York), a New York corporation. 
The stock ownership of both corporations 
is the same. The same persons apparently 
serve as officers of both corporations and 
they make their offices at Masters of New 
York. In any event, Stephen Masters and 
Anthony Masters are respectively President 
and Vice President of both and Vincent 
Bongiorne, defendant’s Treasurer on whom 
process was served at the office of Masters 
of New York, is also an officer of the lat- 
ter. Masters of Washington was incorpo- 
rated in March 1954. At about that time 
or just shortly before, Masters of New York 
had been enjoined by the New York Su- 
preme Court from selling the plaintiff's 
products at prices below those fixed in con- 
tracts made by the plaintiff pursuant to New 
York’s fair trade statute. Promptly after 
its incorporation, Masters of Washington 
opened its store in the District of Columbia 
which has no fair trade law. Masters of 
Washington, like its New York affiliate, is 
a discount house. It does an over-the- 
counter business in Washington and from 
there it also conducts a mail order business 
throughout the United States. In both 
branches of its business it resells the plain- 
tiff’s products for less than the retail prices 
fixed by the plaintiff in “fair trade” contracts 
made with others in New York and other 
fair trade states.7 Masters of Washington 
regularly circularizes New York residents 
by mail and regularly, at its own expense, 


1N. Y. Gen. Bus. Law § 369a et seq., com- 


monly known as the ‘‘Feld-Crawford Act.’’ The 
laws of the other states are substantially simi- 
lar to New York’s. 
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2 The plaintiff concedes that the fair trade 
laws of the New York and other states cannot 
reach the defendant’s over-the-counter sales 
made in Washington, and so in this action 
it does not seek to enjoin them, 
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Washington, D. C., Inc. 


ships the plaintiff’s “fair traded” products 
into New York to purchasers located there. 
Mail orders must be accompanied by the 
full amount of the defendant’s price for 
each article ordered and are subject to 
acceptance by the defendant in Washing- 
ton, D. C. Masters of Washington’s mail 
order blanks are kept on hand at the sales 
room of Masters of New York; at least 
some of such blanks are attached to larger 
sheets containing printed matter which 
clearly shows the affiliation of Masters of 
Washington with Masters of New York. 
At least ‘fon occasion,” and perhaps regu- 
larly, the latter’s employees when asked by 
customers about lower prices on plaintiff’s 
products displayed by Masters of New 
York have informed them that they can 
communicate with Masters of Washington 
and have given them the latter’s mail order 
blanks. In at least one instance, an em- 
ployee of Masters of New York wrote in 
the name of a prospective New York pur- 
chaser on an order blank and mailed it to 
the purchaser to be filled in, signed and 
forwarded to Masters of Washington with 
the requisite amount. 


[Dispute as to When Title to Merchandise 
Passes | 


There is dispute as to whether title to 
articles sent from Washington passes there 
as the defendant contends, or on delivery 
to the purchaser in New York as the plain- 
tiff contends. The presumption, stressed by 
the plaintiff, which usually arises from the 
seller’s payment of shipping charges, may 
perhaps be overcome here by facts alleged 
by the defendant, if established. Among 
these is its requirement, said to be uniformly 
enforced, of full payment in advance and 
its alleged policy of accepting returns and 
making refunds within 30 days of purchase. 
The argument assumes that this latter 
policy is well known to the defendant’s cus- 
tomers and thus becomes a term of their 
contracts of purchase and sale. Decision as 
to where title passes cannot be made on the 
papers now before the Court. These indi- 
cate that perhaps not all purchases are made 
on identical terms. Enough appears, how- 
ever, to suggest the possibility that in some 
instances at least title may not pass until 


3 Travelers Health Assn. v. Virginia, 339 U. Ss 
643, 1950; International Shoe Co. v. Washington, 
326 U. S. 310, 1945; Bomze v. Nardis Sports- 
wear, 2 C., 165 F. 2d 33. 
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delivery in New York. However that may 
be, the place where title passes is hardly 
crucial on the question of service. The facts 
and circumstances set forth above are, I 
think, sufficient to found the jurisdiction. 
They show sufficient contacts with, and ac- 
tivities in New York and their effects are 
of such immediate and serious consequence 
to New York’s interests, that “traditional 
notions of fair play and substantial justice” 
are not offended by holding Masters of 
Washington to be present here and requir- 
ing it to defend in this jurisdiction the 
claims asserted in this action.? 


The defendant strongly insists that, under 
the decision of the Court of Appeals for 
this circuit in Bomze v. Nardis Sportswear, 
the question of jurisdiction in this diversity 
case must be determined in accordance with 
the decisions of the courts of New York; 
and that under those decisions the service 
here cannot stand. In the first place, I think 
the defendant misreads the Bomze decision. 
That was a case which had been commenced 
in the state court and later removed on 
diversity grounds to this court by the de- 
fendant, who then moved here to set aside 
the service of process. Of necessity then, 
this Court at the outset had to pass on the 
defendant’s “challenge (to) the validity of 
the service in the state court’ (emphasis 
supplied), the right to which was not lost 
by removal. And that, of course, as the 
Court said, raised as the first question, 
“whether the service was valid under New 
York decisions.” The instant action how- 
ever was commenced in this court and serv- 
ice was made in accordance with Rule 4(d) 
(3) of the Federal Rules. Accordingly, 
whether the service in this case was valid 
is a question of federal law.* In any event, 
Judge Learned Hand’s discussion in Bomége 
of the New York decisions shows, I think, 
that on the facts of this case the New York 
courts would probably reach the same con- 
clusion arrived at here. 


[Motion To Set Aside Service and To Dismiss 
Complaint Denied] 


Accordingly the motion to set aside the 
service and to dismiss the complaint will 
be denied. 


4 Jacobowitz v. Thompson, 2 C, 141 F. 2d 72. 
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[Contention as to Lack of Issue of Fact] 


The motion for summary judgment on the 
ground that there is no genuine issue as to 
any material fact is not well founded. There 
is clearly an issue of fact as to whether or 
not the defendant is advertising in New 
York. This indeed is demonstrated by An- 
thony Masters’ affidavit. Moreover there are 
issues of fact as to whether in any instances 
title passes in New York; and whether the 
defendant, either directly or through Mas- 
ters of New York, is offering to sell in New 
York. On all these and other subsidiary 
issues the plaintiff is entitled to a trial. If 
it should be there proved that the defendant 
is advertising, offering for sale or selling 
in New York, there will probably be little 
question as to whether these activities are 
carried on “knowingly.” Because it appears 
quite clearly from the argument and briefs 
that Masters of Washington so conducts 
its mail order business as to take the fullest 
advantage of the absence of a fair trade law 
in the District of Columbia, consistent with 
the McGuire Act as the defendant con- 
strues it. 


[McGuire Act Discussed] 


There is no doubt that in the absence of 
the Congressional authority granted in the 
McGuire Act,’ Masters of Washington be- 
ing a “nonsigner” could not be bound, un- 
der any fair trade law, by the terms of 
contracts made by others pursuant thereto. 
That was settled in 1951 when the Supreme 
Court ruled in Schwegmann Bros. v. Calvert 
Corp. [1950-1951 TrapE Cases J 62,823]° that 
the Miller-Tydings Act’ did not, as had 
been generally supposed, authorize the states 
to compel retailers to comply with the price- 
fixing provisions in contracts to which they 
were not parties or by which they had not 
consented to be bound. Thereafter, how- 
ever, as a result of that and another related 
decision,® Congress passed the McGuire Act 
which became law on July 14, 1952. This 
Act amended the Federal Trade Commis- 
sion Act in order, as the preamble® states, 
ee . to protect the rights of States under 
the United States Constitution to regulate 
their internal affairs and more particularly 
to enact statutes and laws, and to adopt 
policies, which authorize contracts and agree- 


315 USCA 45. 
6 341 U. S, 384, 1951. 
715 USCA 1. 
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ments prescribing minimum or stipulated 
prices for the resale of commodities and to 
extend the minimum or stipulated prices 
prescribed by such contracts and agree- 
ments to persons who are not parties there- 
to. It is the further purpose of this Act to 
permit such statutes, laws, and public poli- 
cies to apply to commodities, contracts, 
agreements, and activities in or affecting 
interstate or foreign commerce.” The Act 
exempted from the Antitrust and Federal 
Trade Commission laws, contracts fixing the 
resale prices of certain specified kinds of 
commodities when such controls “are lawful 
as applied to intrastate transactions under 
any statute, law or public policy now or 
hereafter in effect in any State .. . in 
which such resale is to be made, or to which 
the commodity is to be transported for such 
resale.’ Moreover it exempted from the 
Antitrust and Federal Trade Commission 
laws the exercise or enforcement of rights 
created by state legislation which makes it 
unfair competition actionable by the dam- 
aged party for anyone, whether or not he 
is a signer of such a price-fixing contract, 
willfully and knowingly to advertise, offer 
for sale or sell commodities covered by 
such contracts for less than the prices fixed 
therein. And it declared that neither the 
making of such contracts nor the exercise or 
enforcement of such rights “shall constitute 
an unlawful burden or restraint upon, or an 
interference with, commerce.” 

It is in the light of that statute that we 
must consider the defendant’s motion for 
summary judgment on the ground that the 
complaint fails to state a claim on which 
relief can be granted. The defendant argues 
that Congress clearly intended by the Mc- 
Guire Act to leave retailers in non-fair trade 
states free and protected from the reach of 
the fair trade laws of other states, and that 
the plaintiff here is attempting to apply New 
York’s Feld-Crawford law extraterritorially 
to the defendant’s activities in the District 
of Columbia, a free trade area. Passing for 
the moment the question of construction, 
the defendant clearly misapprehends the 
plaintiff's claims as pleaded in the complaint, 
and the status of the complaint on this 
motion. The complaint alleges, first, that 
the defendant is committing acts “in New 


8 Sunbeam v. Wentling [1950-1951 TRADE 
CASES { 62,840], 341 U. S. 944, 1951. 
° 66 Stat. 631. 
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York” which violate that state’s law and 
that by so doing it is committing “in New 
York” an act of unfair competition as de- 
fined in the Feld-Crawford law; second, that 
by this conduct the defendant is maliciously 
interfering with plaintiff's “lawful distribu- 
tion system,” etc. These allegations, which 
must be deemed admitted for the purpose 
of this motion, clearly state claims on which 
relief can be granted, unless the effect of 
the McGuire Act is to permit a retailer 
located in a non-fair trade state who is a 
“nonsigner” to violate with impunity in a 
fair trade state, the latter’s fair trade law. 
The defendant, to be sure, casts the argu- 
ment in terms of protecting the non-fair 
trade state from domination by the fair 
trade state. But that is a problem which 
need not trouble us, because it is not posed 
by this complaint. It is unnecessary and 
indeed, in the absence of more facts than 
this meagre record presents, it would be 
unwise to undertake to define the precise 
boundaries of the exemptions and authority 
granted to the state by the McGuire Act. 
It is sufficient here to say that, from its 
preamble and its terms, the Act does not 
leave Masters of Washington free from the 
consequences of its acts done in New York 
in violation of New York’s law. This seems 
to be too clear to require or justify resort 
to legislative history. However since the 
defendant, both in argument and briefs, has 
strongly stressed this history, all of the 
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Congressional reports ® and debates ™ have 
been read and considered. The study how- 
ever has not persuaded me that the statute 
leaves the defendant free from suit on the 
claims pleaded in this complaint. 


[Summary Judgment Denied] 


: Accordingly, the motion for summary 
judgment is, on both grounds, denied. 


[Preliminary Injunction Denied] 


There remains plaintiff's motion for a pre- 
liminary injunction. This is a case of first 
impression involving a problem of statutory 
construction which ought not be attempted 
without a full consideration of all relevant 
facts which may be developed at the trial. 
It is not at all certain now, nor is there 
now even probable cause for assuming, that 
plaintiff will necessarily prevail.” Moreover 
the irreparable harm which it is alleged will 
be done to the plaintiff, a large national 
organization with distributors throughout 
the United States, by the comparatively in- 
consequential transactions of defendant is 
not sufficient to counterbalance what amounts 
in effect to the practical destruction of de- 
fendant’s small mail order business.* 


Accordingly, the motion for preliminary 
injunction is denied. 


Separate orders on each motion are to 
be settled. 


[7 67,828] United States v. Wallace & Tiernan Co., Inc.; Wallace & Tiernan Prod- 
ucts, Inc.; Wallace & Tiernan Sales Corp.; Builders Iron Foundry; Novadel-Agene Corp.; 
Industrial Appliance Corp.; Martin F. Tiernan; William J. Orchard; Henry S. Chafee; 
Gerald D. Peet; Harold S$. Hutton; Vincent Pisani; and Cornelius F. Schenck. 


In the United States District Court for the District of Rhode Island. Civil Action 


No. 705. July 26, 1954. 


Case No. 876 in the Antitrust Division of the Department of Justice. 


Final judgment as to all defendants except Builders Iron Foundry and Henry S. 


Chafee. 


10 House Report #1437, 82nd Congress, 2nd 
Session, Feb. 27, 1952; Senate Report # 1741, 
82nd Congress, 2nd Session, June 12, 1952. 

11 Hearings Before a Subcommittee of the 
Committee on Interstate and Foreign Com- 
merce, House of Representatives, 82nd Con- 
gress, 2nd Session, on H. R. 5767, Feb. 1952: 
Hearings before the Committee on Interstate 
and Foreign Commerce, United States Senate, 
82nd Congress, 2nd Session, on H. R. 5767, 
June, 1952; House Debate on WR. 5767, 98 
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Cong. Rec. 4900, 4933, 4956; Senate Debate on 
H. R. 5767, 98 Cong. Rec. 8616, 8716, 8814, 
8819, 8865, 8881, 8892. 

12 Hall Signal Co., et al. v. General Railway 
Signal Co., et al., 2 C. 153 F. 907, 1907; Atlantic 
and Gulf/West Coast v. U. 8., SDNY 90 F. S. 
554, 1950; Zwack, et al. v. Kraus Bros. & Co.; 
Inc., SDNY, 97 F. S. 719, 1951. 

1% Yqakus v. U. S., 321 U. S, 414, 440, 1944; 
Durkin v. John Hancock Mutual Life Ins. Co., 
SDNY, 92 F. S. 893, 1950. 
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Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Agreements Terminated—Types of 
Practices Enjoined—Allocation of Markets—Exclusive Dealing—Price-Fixing—Discrimi- 
nation._Manufacturers and distributors of chlorinating equipment and supplies consented 
to the entry of a decree terminating agreements to allocate markets, and restraining the de- 
fendants from entering into, performing, or adhering to any agreement with any person 
(1) to allocate markets, (2) to deal exclusively with any person in the sale or distribution 
of equipment in the sanitary field, or to have any person deal exclusively with any defend- 
ant, (3) to limit the manufacture, sale or distribution of any equipment, or to apportion 
or allocate customers, (4) to exclude from, or to restrict any manufacturer or distributor 
in, any territory, and (5) to fix or maintain prices or other sales terms to or by third 
persons, and (6) for such person not to engage in the manufacture, sale, installation, 
servicing or distribution of equipment. Additional provisions prohibited discriminatory 
practices against persons who refuse to deal exclusively with any defendant. 


See Combinations and Conspiracies, Vol. 1, { 2005.468, 2005.630, 2005.690, 2005.760. 
2011.181, 2015.160; Monopolies, Vol. 1, { 2610.300; Department of Justice Enforcement and 
Procedure, Vol. 2, {| 8421. 


Combinations and Conspiracies—Consent Decree—Types of Practices Enjoined—Ex- 
clusive Dealing and Related Practices—Sale or Lease of Sanitation Equipment.—A consent 
decree enjoined manufacturers and distributors of chlorinating equipment and supplies from 
leasing or selling equipment or products in the sanitary field, patented or unpatented, or 
fixing prices, or allowing discounts, or rebates, on condition that (1) the lessee or purchaser 
lease or purchase any other equipment, (2) the lessee or purchaser not lease or purchase 
any other equipment or product, and (3) the lessee or purchaser purchase from the defend- 
ants any volume, quota or value of any other equipment or product. The decree prohibited 
further the refusing to sell or lease, or the discriminating in the sale, lease, supplying of 
services, or furnishing of information because the purchaser or prospective purchaser 
procured or used equipment or products supplied by any other person. The removal of 
equipment from the premises of any lessee or purchaser because such person bought, leased 
or used the equipment or products manufactured or supplied by any person other than the 
defendants was also prohibited. In addition, the decree restrained the making of any con- 
tract or agreement, or adhering to the same, the purpose of which is contrary to the terms 
of the consent decree. 


See Combinations and Conspiracies, Vol. 1, { 2005.630, 2005.848. 


Combinations and Conspiracies—Consent Decree—Types of Practices Enjoined—Price 
Cutting—Furnishing of Engineering Services Manufacturers and distributors of chlorinating 
equipment consented to the entry of a decree restraining them from (1) cutting prices or dis- 
criminating in prices to destroy competition, (2) furnishing equipment or engineering services in 
the sanitary field without cost or below the cost to the defendants, (3) furnishing engineering 
services for a period of five years from the date of the final judgment in the sanitary field in con- 
nection with the prospective sale of equipment where the prospective sale exceeds $3500. How- 
ever, such services may be furnished if notice is given to specified persons, together with the full 
cost of all engineering services to be furnished. Engineering services may be furnished solely in 
the performance of binding bona fide contracts when the contracts are consistent with the 
terms of the consent decree. Any defendant may furnish engineering services on a charge 
or donation basis, if lawful, where the recipient of such services is a prospective purchaser 
who does not purchase or lease from such defendant any equipment related to the furnish- 
ing of the engineering services. 


See Combinations and Conspiracies, Vol. 1, f 2005.759, 2005.848; Department of Justice 
Enforcement and Procedure, Vol. 2, § 8321.48. 
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Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Dedication of Chlorinating Equipment Trade-Marks.—A consent decree, required manu- 
facturers and distributors of chlorinating equipment and products to make public dedication 
of three United States trade-marks. No suit may be instituted, threatened, or maintained 
based on any alleged right, title or interest in the three trade-marks. 


See Combinations and Conspiracies, Vol. 1, § 2013.900; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8301.30. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Brokerage 
Commissions—Exclusive Distribution Contracts.—Under the terms of a consent decree, 
manufacturers and distributors of chlorinating equipment and products were restrained 
from paying brokerage commissions or allowances to any agent or representative known 
to be under the control of the vendee or to be acting in behalf of the vendee. The decree 
enjoined also the performance or enforcement of any contract entered into in or about 
1925, or later, by any of the defendants with filter companies, construction companies or 
general contractors under the terms of which such persons or companies agreed to dis- 
tribute only chlorinating equipment manufactured by the defendants or under which sales 
terms or prices were fixed. 


See Combinations and Conspiracies, Vol. 1, { 2005.703. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Collusive Bid- 
ding in Manufacture and Sale of Chlorinating Equipment—Manufacturers and distributors 
of chlorinating equipment consented to the entry of a decree enjoining them from (1) re- 
quiring or inducing complimentary, split, collusive or dummy bids, (2) where the competi- 
tive bidding is required by law requiring or inducing any person to issue invitations only to 
defendants, to reject any bid because defendants’ equipment is not offered in a bid, or to 
reject bids and issue new invitations to enable a defendant to underbid the lowest bid sub- 
mitted, (3) advising in the selection of any general terms governing the eligibility of bids 
or bidders to qualify them for reception or for consideration by the awarding party, and 
(4) requiring or inducing any person engaged in the preparation of specifications for use in 
connection with purchases or bid invitations to incorporate in such specifications any term 
or condition excluding or disqualifying any person from submitting a responsive bid, or to 
cause any bid to be rejected as nonresponsive, or to require that accessory equipment be 
used which can be supplied only by the defendants. 


See Combinations and Conspiracies, Vol. 1, § 2005.503. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade As- 
sociation Activities—Manufacturers and distributors of chlorinating equipment and products 
consented to the entry of a decree restraining them from (1) contributing to any trade 
association concerned with the manufacture, sale, lease, installation or use of equipment 
in the sanitary field, provided that the defendants may pay their membership dues or 
assessments. The defendants may rent space for exhibitions, may advertise in trade 
journals, but may not defray the expenses of any person, other than an employee, in con- 
nection with meetings or conventions. 


See Combinations and Conspiracies, Vol. 1, { 2017.121; Department of Justice Enforce- 
ment and Procedure, Vol. 2, {| 8321.48. 


Combinations and Conspiracies—Consent Decree—Types of Practices Enjoined—Ac- 
quisitions—Patent Suits—S pecific Relief—Licensing—Record-Keeping.—Under the terms 
of a consent decree, manufacturers and distributors of chlorinating equipment and supplies 
were enjoined from acquiring any ownership interest in or control over any person engaged 
in the manufacture, sale, lease or distribution of such equipment within the United States. 
Acquisitions between or among the members of the defendant group were not prohibited. 
The decree required further that the defendants grant royalty-free, nonexclusive and non- 
transferable licenses or sublicenses to manufacture, use and vend under certain specified 
patents. In addition, the defendants were enjoined from instituting or threatening to in- 
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U.S. v. Wallace & Tiernan Co., Inc. 
stitute suits or proceedings based on patent infringements occutring prior to July 26, 1954, 
from acquiring, from outside sources, for a period of 10 years from July 26, 1954, patents 
or patent rights involving the use, measuring or application of chlorine in the sanitary field, 
provided that nonexclusive licenses or rights could be acquired, and from disposing of cer- 
tain patents which would deprive the defendants of licensing power unless the transferee 
agreed to be bound by the terms of the consent decree. The defendants were ordered to 
maintain for 10 years complete and intact pertinent books, records, correspondence, memo- 
randa, reports, and other writings. 


See Combinations and Conspiracies, Vol. 1, J 2005.460; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8281.100, 8281.500, 8301.30, 8401.20. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Edward R. Kenney, 
and Worth Rowley, Special Assistants to the Attorney General; William D. Kilgore, Jr., 
Vincent A. Gorman, Harry N. Burgess, William H. McManus, and Jacob S. Temkin. 


For the defendants: William H. Edwards, Edwards & Angell, Providence, R. I. (for 
all defendants except Novadel-Agene Corp., Builders Iron Foundry, Henry S. Chafee, and 
Industrial Appliance Corp.); Laurence J. Hogan, Hogan & Hogan, Providence, R. I. (for 
Novadel-Agene Corp., and Industrial Appliance Corp.); Matthew W. Goring, Providence, 
R. I. (for Builders Iron Foundry and Henry S. Chafee); Charles H. Tuttle, and Loren N. 


Wood, both of New York, N. Y., of counsel. 


For prior opinions of the U. S. District Court, District of Rhode Island, see 1954 
Trade Cases 67,657, 1950-1951 Trade Cases {[ 62,580, 62,581; 1948-1949 Trade Cases 
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Final Judgment 


Epwarp W. Day, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on Novem- 
ber 18, 1946, and defendants, Wallace & 
Tiernan Company, Inc., Wallace & Tiernan 
Products, Inc., Wallace & Tiernan Sales 
Corporation, Novadel-Agene Corporation, 
and Industrial Appliance Corporation, 
Martin F, Tiernan, William J. Orchard, 
Gerald D. Peet, Harold S. Hutton, Vincent 
Pisani and Cornelius F. Schenck, having 
appeared and filed their answers to such 
complaint denying the substantive allega- 
tions thereof, the defendants Wallace & 
Tiernan Company, Inc., Wallace & Tiernan 
Products, Inc., Wallace & Tiernan Sales 
Corporation and Novadel-Agene Corpora- 
tion having each, since making appearances 
and filing answers herein, surrendered, 
through corporate mergers and changes 
of corporate names, separate corporate iden- 
tity and, for all intents and purposes of 
this suit, said defendants now being known 
as the undersigned Wallace & Tiernan In- 
corporated; and the plaintiff and the under- 
signed defendants, said Wallace & Tiernan 
Incorporated, Industrial Appliance Cor- 
poration, Martin F. Tiernan, William J. 
Orchard, Gerald D. Peet, Harold S. Hut- 
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ton, Vincent Pisani and Cornelius F. 
Schenck, by their attorneys, having severally 
consented to the entry of this Final Judg- 
ment, without trial of any issue of fact or 
law herein and without admission by the 
parties signatory hereto in respect of any 
such issue, and the Court having considered 
the matter arid being duly advised; 


Now, therefore, before any testimony has 
been taken and without trial of any issue 
of fact or law herein, and upon consent of 
the parties signatory hereto, it is hereby 

Ordered, adjudged and decreed as fol- 
lows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of the parties signatory 
hereto, The complaint states a cause of 
action against the undersigned defendants 
under Sections 1 and 2 of the Act of Con- 
gress of July 2, 1890, entitled: “An Act 
to protect trade and commerce against un- 


lawful restraints and monopolies’. as 
amended. 
II 
[Definitions] 


As used hereinafter in this Final Judg- 
ment: 
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(A) “Equipment” means any machine, 
device or apparatus of a kind or type of- 
fered for sale, lease or use for dispensing 
or feeding, in determinate ratios or meas- 
ured quantities, chlorine, in any form or 
in any physical or chemical combination, 
to or in the treatment of sewage, swim- 
ming pool water or water for human con- 
sumption or personal use; 


(B) “Sanitary field” means the field of 
the treatment of sewage, swimming pool 
water or water for human consumption or 
personal use, but does not include the fields 
of the feeding or dispensing into, or treat- 
ing of, water for the prevention of the 
spoilage of food or in industrial usage; 

(C) “Engineering services” means: 

(1) Any chemical or bacteriological ana- 
lysis in the sanitary field of specific water 
supplies or sewages, or 


(2) Any plans, drawings or specifications 
(relating directly or indirectly to equipment 
in the sanitary field) or assistance, direct 
or indirect, in the preparation thereof, 
specifically designed, assembled or devel- 
oped by any defendant for any particular 
program, enterprise or project under con- 
templation or consideration by any specific 
prospective purchaser, but 

In no event shall the following be deemed 
to be included in the above definition of 
“engineering services”: 

(a) Catalogue and similar material which 
is generally distributed and which contains 
descriptions of defendants’ products or 
claims therefor, 

(b) The necessary itemization and iden- 
tification of equipment contained in a bid 
or price quotation, 

(c) The description of equipment and 
the function of such equipment, or 

(d) Opinions or advice as to whether 
particular projects are feasible and could 
be so carried out as to accomplish the 
result desired. 

(D) “Purchaser” means any vendee or 
lessee of, or any person with an option 
or other right to buy or lease, any equip- 
ment or anyone acting on behalf of such 
vendee, lessee or person; 

(E) “W & T group” means the defend- 
ants Wallace & Tiernan Incorporated and 
Industrial Appliance Corporation, and their 
wholly-owned domestic subsidiaries, for so 
long as, and only so long as, said defend- 
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ants remain under common ownership or 
control; 


(F) “Defendants” means Wallace & Tier- 
nan Incorporated, Industrial Appliance 
Corporation, William J. Orchard and Ger- 
ald D. Peet; 


(G) “Person” means an individual, part- 
nership, firm, association, corporation or 
any other legal entity; 

(H) “Competitive bidding” means any 
bid made in the sanitary field in response 
to publicly announced or advertised solicita- 
tions by public or private bodies for bids 
to be considered at indicated times and 
places. 

Ii! 
[Applicability] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, agents, repre- 
sentatives, employees, successors, assigns 
and domestic subsidiaries, and to any per- 
son acting under, through or for such 
defendant, its subsidiaries or successors. 


avs 
[Agreements Terminated] 


(A) Each of the following contracts, 
agreements and arrangements, and any 
agreements and arrangements amendatory 
thereof or supplemental thereto, is ordered 
to be terminated; and defendants are jointly 
and severally enjoined and restrained from 
the further performance or enforcement of 
any of the provisions of such contracts, 
agreements or arrangements: 

(1) Agreement of 1935 among Wallace 
& Tiernan Company, Inc., Wallace & Tier- 
nan Products, Inc., Builders Iron Foundry 
and Henry S. Chafee, to allocate, apportion 
or divide in any way the market for dis- 
tribution of chlorinating or feeding equip- 
ment; 

(2) Agreement of April 21, 1938 between 
Builders Iron Foundry and Wallace & 
Tiernan Products, Inc.; 

(3) Agreement of 1931 between Wallace 
& Tiernan Company, Inc., and Schutte & 
Koerting Company; 

(4) Agreement of 1931 between Wallace 
& Tiernan Company, Inc., and Fairbanks, 
Morse & Company; 

(5) Agreement of November 4, 1935 be- 
tween Wallace & Tiernan Company, Inc., 
and R. W. Sparling. 
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(B) The defendants are jointly and sev- 
erally enjoined and restrained from entering 
into, performing, enforcing, furthering or 
adhering to, directly or indirectly, or claim- 
ing any rights under any contract, agree- 
ment, arrangement, understanding, plan or 
program having the purpose or effect of 
continuing, reviving or renewing any of 
the contracts, agreements or arrangements 
referred to in subsection (A) of this Section 
IIE 

V 


[Allocation of Territories, Exclusive 
Dealing, Price-Fixing, Discrimination] 


The defendants are jointly and severally 
enjoined and restrained from: 


(A) Entering into, performing, enforc- 
ing, furthering or adhering to any contract, 
agreement or understanding with any per- 
son (other than contracts, agreements or 
understandings solely between, or among, 
the members of the W & T group, bona 
fide agents, except during the period pre- 
scribed by paragraph (2) of subsection (B) 
of Section IX, or employees): 

(1) To allocate, apportion or divide in 
any way markets or sales territories for 
the manufacture, sale or distribution of any 
equipment; 

(2) To deal exclusively with any person 
in the sale, purchase or distribution of any 
equipment in the sanitary field; or to have 
any person deal exclusively with any de- 
fendant in the manufacture, sale or distribu- 
tion of any equipment; 

(3) To refrain from, restrain or limit 
manufacture, sale or distribution of any 
equipment, either according to volume, types 
of product, or any other basis; or to ap- 
portion or allocate customers for any equip- 
ment in any territory or market; 


(4) To exclude any manufacturer, seller 
or distributor of any equipment from any 
territory or market; or to interfere with 
or to restrict any such manufacturer, seller 
or distributor in competing in any territory 
or market; 

(5) To fix, determine, maintain or ad- 
here to prices or price ranges or other terms 
or conditions of sale or resale to or by third 
persons of any equipment in the sanitary 
field; 

(6) For such person not to engage in 
the manufacture, sale, installation, servicing 
or distribution of equipment; 
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(B) Offering to furnish or furnishing 
(except between members of the W & Aly 
group) any equipment or any services or 
technical information in the sanitary field 
on terms more favorable to any person 
dealing exclusively with any defendant than 
to any person not so dealing; 

(C) Discriminating against any person 
as to the availability of, delivery date of, 
or prices charged for any equipment in the 
sanitary field because such person refuses 
to deal exclusively with any defendant; 

(D) Requiring, requesting or inducing 
any person to enter into or adhere to any 
contract, agreement or understanding con- 
trary to any of the provisions of subsection 
(A) of this Section V; 

(E) Because of the refusal of any person 
to enter into or adhere to any contract, 
agreement or understanding contrary to 
the provisions of subsection (A) of this 
Section V: 

(1) Refusing to sell to or to purchase 
from such person any equipment; 

(2) Imposing discriminatory conditions 
in the sale or purchase of any equipment; 

(3) Refusing to make available services 
or technical information; 

(4) Discriminating in the grant, disclos- 
ure or rendering available of licenses, rights, 
information, advice or assistance with re~- 
spect to any patent, invention, discovery, 
improvement, practice, formula, device, 
process, method or other technical informa- 
tion relating to equipment. 


VI 
[Exclusive Dealing] 


The defendants are jointly and severally 
enjoined and restrained from: 


(A) Leasing or selling, or making or 
adhering to any contract for the lease or 
sale of, any equipment or product in the 
sanitary field, whether patented or un- 
patented, or fixing a price charged therefor 
or discount from or rebate upon such price, 
on or accompanied by any condition, agree- 
ment or understanding: 

(1) That the lessee or purchaser thereof 
shall purchase or lease any other equipment 
or product manufactured or supplied by 
any defendant or by any other designated 
source; 

(2) That the lessee or purchaser thereof 
shall not purchase or lease any other equip- 
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ment or product manufactured or supplied 
by any other person; 

(3) That the lessee or purchaser thereof 
shall purchase from the defendants or any 
of them, any volume, quota, percentage or 
value of any other equipment or product; 

(B) Refusing to sell or lease, or dis- 
criminating in the sale, lease or making 
available of, any equipment in the sanitary 
field or discriminating in the making of 
repairs upon equipment manufactured or 
sold by defendants or in making available 
or rendering any services or information in 
the sanitary field, because the purchaser 
Or prospective purchaser thereof procures 
or uses or has procured or used any equip- 
ment or other product supplied by any 
other person; 

(C) Removing any equipment in the sani- 
tary field from the premises of any lessee 
or purchaser thereof because such lessee or 
purchaser purchases, leases, uses or deals 
in, or has purchased, leased, used or dealt 
in, any equipment or other product manu- 
factured or supplied by any other person; 

(D) Entering into, adopting, adhering 
to or furthering any agreement or course 
of conduct for the purpose of or which in 
effect constitutes the making of or adher- 
ing to a contract or arrangement containing 
a condition contrary to the provisions of 
subsection (A) of this Section V1; or adopt- 
ing or adhering to any course of conduct 
contrary to subsection (B) or (C) of this 
Section VI. 


Vil 


[Price Cutting, Price Discrimination, 
Furnishing of Engineering Services| 

The defendants are jointly and severally 
enjoined and restrained from: 

(A) Cutting prices or discriminating in 
prices for the purpose of destroying a com- 
petitor in the manufacture, sale, distribution, 
installation or servicing of equipment; 

(B) Offering to furnish or furnishing any 
equipment or engineering services in the 
sanitary field to any person without cost 
ot below the cost thereof to defendants; 
provided, however, that this subsection (B) 
of this Section VII shall not be construed 
to apply to the furnishing of equipment 
in small quantities solely for the purpose 
of experimentation or for use in occasions 
of public catastrophe; 
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(C) For a period of five years from the 
date of entry of this Final Judgment, fur- 
nishing engineering services in the sanitary 
field in the United States in connection with 
the prospective sale of equipment to any 
person where, at any time, such prospective 
sale of equipment to such person exceeds, 
Or may reasonably be expected to exceed, 
a purchase price of $3500; however, such 
services may be rendered if defendant shall : 


(1) Furnish, to those persons whose 
names and addresses appear in Appendix A 
to this Final Judgment, notice of such engi- 
neering services to be furnished in connec- 
tion with such prospective sale, promptly 
but not more than seven days after the ini- 
tiation of the furnishing of such services 
or after the offer or undertaking to furnish 
such services (such notice to include the 
name and address of the prospective pur- 
chaser or person acting in behalf of such 
prospective purchaser, who is to receive 
such services, and a general description of 
the intended function of the equipment in- 
volved or services to be furnished to such 
person); and 

(2) Include, separately, in any bid or pro- 
posal submitted to the prospective pur- 
chaser, as part of the total amount of the 
bid or proposal, the full cost of all engineer- 
ing services furnished or to be furnished, 
together with a general description of such 
engineering services. 

(D) The provisions of subsections (B) 
and (C) of this Section VII shall not be 
construed to apply to engineering services 
furnished solely in the performance of bind- 
ing bona fide contracts, where such con- 
tracts are otherwise consistent with the 
provisions of this Final Judgment, and the 
provisions of subsection (B) of this Section 
VII shall not prohibit any defendant from 
furnishing engineering services on any 
charge or donation basis, if lawful, where 
the recipient of such services is a prospec- 
tive purchaser who does not purchase or 
lease from such defendant any equipment 
related to the furnishing of such engineer- 
ing services. 

VIII 
[Dedication of Trade-Marks]| 

The defendants are jointly and severally: 

(A) Ordered and directed to take such 
steps as may be mecessary to dedicate, 
transfer and assign to the public, without 
payment of any compensation whatever 
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therefor, the United States trademarks 
“Chlorinator”’, “Visible Vacuum Chlorina- 
tor’, and “Visible Vacuum Control”; 


(B) Enjoined and restrained from insti- 
tuting or threatening to institute, continu- 
ing or maintaining any suit, counterclaim 
or proceeding based on any alleged right, 
title or interest in the United States trade- 
marks ‘“Chlorinator”’, “Visible Vacuum 
Chlorinator”, or “Visible Vacuum Control”. 


IX 
[Brokerage Commissions] 


(A) The defendants are jointly and sev- 
erally enjoined and restrained from offer- 
ing, paying or granting, or causing to be 
offered, paid or granted, anything of value 
as a commission, brokerage or other com- 
pensation or any allowance or discount in 
lieu thereof to any agent, representative or 
other intermediary known by defendant to 
be subject to the direct or indirect control 
of its vendee or to be acting in fact for or 
in behalf of its vendee in connection with 
any sale or lease of equipment or installa- 
tion or engineering services in connection 
therewith. 


[Performance of Contracts; 
Agency Agreements | 


(B) Defendants are jointly and severally 
enjoined and restrained from: 

(1) The further performance or enforce- 
ment of any agreement entered into in or 
about 1925 or subsequently, by any of such 
defendants with filter companies, construc- 
tion companies or general contractors under 
the terms of which the latter agreed to 
distribute only chlorinating equipment 
manufactured by such defendants or under 
which the prices, terms or conditions of 
resale of such equipment were fixed; 

(2) For a period of five years from the 
date of entry of this Final Judgment, enter- 
ing into (and, in the case of any now exist- 
ing contract, agreement, understanding or 
arrangement, for a like period after the 
date of expiration thereof, renewing, reviv- 
ing, adhering to, performing, enforcing or 
claiming any rights under) any contract, 
agreement, understanding or arrangement 
with any person acting within the conti- 
nental United States whereby such person 
acts for or as an agent of any such de- 
fendant in the solicitation or making of 
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sales or leases of equipment in the sanitary 
field in the United States. But the provi- 
sions of this subsection (B)(2) shall not 
apply to solicitation or the making of sales 
or leases by or through employees or offi- 
cers of any of the defendants or their 
wholly-owned domestic subsidiaries or to 
dealers purchasing for resale through reg- 
ular channels of business. 


x 
[Restraints as to Bidding Practices] 


Defendants are jointly and severally en- 
joined and restrained from: 

(A) Requiring, requesting or inducing 
any person to submit complimentary, split, 
collusive or dummy bids; 

(B) Where competitive bidding is re- 
quired by law, or where any person is about 
to issue invitations for competitive bids, 
requiring, requesting or inducing any per- 
son: 

(1) To issue invitations to bid on con- 
tracts for equipment in the sanitary field 
only to a defendant, 


(2) To reject any bid because equipment 
not manufactured, sold or distributed by a 
defendant is offered in such bid, or 

(3) To reject bids and issue new invita- 
tions to bid for the purpose of enabling any 
defendant to underbid the lowest bid sub- 
mitted; 

(C) Where competitive bidding is used, 
advising in the formulation or selection of 
any general terms or conditions governing 
the eligibility of bids or bidders to qualify 
them for reception or consideration by the 
awarding body; 

(D) Requiring, requesting or inducing 
any person who is, or is about to be, en- 
gaged in preparing plans, drawings, speci- 
fications or requirements for use in 
connection with a purchase of equipment 
in the sanitary field, or invitations to bid 
on contracts for said equipment, to incor- 
porate in said plans, drawings, specifica- 
tions, requirements or invitations to bid, 
any term, condition or requirement ex- 
cluding, preventing or disqualifying any 
person from submitting a responsive bid, 
or to cause any person’s bid to be rejected 
as non-responsive, including, but not limited 
to, a condition or requirement that bidders 
on equipment supply or provide any acces- 
sory or ancillary equipment or device, 
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which can be supplied only by defendants 
because of patent claims or otherwise, for 
use Or operation in connection with said 
equipment in the sanitary field. The mere 
submission of information about, and claims 
for, a defendant’s product shall not be con- 
strued as an act of inducement for the pur- 
poses of this paragraph and paragraph (1) 
in subsection (B) of this Section X. 


XI 
[Restrictions as to Trade Associations] 


The defendants are jointly and severally 
enjoined and restrained from: 


(A) Making any contribution to or un- 
derwriting, in whole or in part, directly or 
indirectly, the expenses of any organization 
or association, or the officers, directors, or 
employees thereof, whose principal mem- 
bership consists of persons whose principal 
activities are related to or concern the 
manufacture, sale, lease, distribution, in- 
stallation or use of equipment in the sani- 
tary field; provided, however, that the 
defendants may pay their respective regu- 
lar or sustaining membership dues or pro 
rata assessments in such organizations or 
associations, and the corporate defendants 
may hire space for use in exhibiting such 
equipment at conventions of such organiza- 
tions and use and pay for advertising in 
journals of such organizations or associa- 
tions at their regular rates; and provided 
further this subsection (A) shall not pro- 
hibit contributions by the corporate de- 
fendants to projects to which contributions 
are also being made by defendants’ com- 
petitors at the request of any such organiza- 
tion or association where such project is 
for the benefit of the entire industry; 

(B) Defraying, directly or indirectly, in 
whole or in part, the expense of any person 
(other than persons employed by any of 
the corporate defendants and acting solely 
in the interests of any of the corporate 
defendants) in connection with meetings 
and conventions of any organization or 
association whose principal membership 
consists of persons whose principal activ- 
ities are related to or concern the manufac- 
ture, sale, lease, distribution, installation 
or use of equipment in the sanitary field, 
including but not limited to, the American 
Water Works Association and the Federa- 
tion of Sewage Works Operators. 
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XII 
[Acquisitions] 


The defendants are jointly and severally 
enjoined and restrained from acquiring, di- 
rectly or indirectly, any ownership interest 
in or any control over (by purchase or ac- 
quisition of physical assets or securities, or 
otherwise) any person engaged in the 
manufacture, sale, lease or distribution of 
equipment within the United States. Noth- 
ing in this Section XII shall be construed 
to prohibit acquisitions between or among 
the W & T group. 


XIII 
[Licensing Requirements] 


The defendants are ordered and directed 
to grant to any applicant making written 
request therefor a _ royalty-free, non- 
exclusive and non-transferable license or 
sublicense to make, use and vend in the 
sanitary field under any, some or all patents 
listed in Appendix B hereof [not repro- 
duced|, and including patents issued upon 
any renewals, reissues, divisions and ex- 
tensions of any such patents, without any 
limitation or condition whatsoever except 
that the licensee shall place upon any 
equipment manufactured under these li- 
censed patents notice of the patent number 
under which said equipment is manufac- 
tured. 


XIV 


[Patent Smits, Acquisitions, and 
Dispositions] 


Defendants are jointly and severally en- 
joined and restrained from: 


(A) Instituting or threatening to insti- 
tute any suit, counterclaim or proceeding 
based on any infringement occurring prior 
to the date of this Final Judgment of any 
patent, patent application or patent right 
in the sanitary field; 

(B) For a period of ten years from the 
date of this Final Judgment, acquiring, by 
purchase or otherwise, directly or indirectly, 
from any person other than their own em- 
ployees or members of the W & T group, 
any patent, patent application or patent 
right involving the use, measuring or ap- 
plication of chlorine in the sanitary field; 
provided, however, that this subsection (B) 
of this Section XIV shall not be construed, 
to apply to the acquisition by defendants 
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of any license, sublicense, grant of immu- 
nity or similar right from any person where 
such license, sublicense, grant of immunity 
or similar right is non-exclusive and con- 
tains a provision that throughout its life 
the licensor will make available an equi- 
valent license, sublicense, grant of immunity 
or similar right to any third person re- 
questing the same, on terms or conditions 
at least as favorable as those accorded to 
said defendant; 


(C) Making any disposition of any of 
the patents listed in Appendix B hereof 
[not reproduced] which deprives such de- 
fendant of the power or authority to grant 
licenses or sublicenses thereunder in con- 
formity with the terms of this Final Judg- 
ment unless it requires, as a condition of 
such disposition, that the purchaser, trans- 
feree, assignee or licensee, as the case may 
be, observe the requirements of Section 
XIII hereof and that such purchaser, trans- 
feree, assignee or licensee shall file with 
this Court, prior to the consummation of 
the transaction, an undertaking to be bound 
by said Section XIII of this Final Judg- 


ment. 


XV 
[Record-Keeping] 


Defendants are jointly and severally or- 
dered and directed to maintain for a period 
of ten years complete and intact, in an 
orderly classification and available promptly 
on notice, permitting prompt and selective 
examination of particular documents or 
categories of documents, all its books and 
records, correspondence, memoranda, re- 
ports and other writings relating to its 
business in the sanitary field subsequent to 
the date of entry of this Final Judgment. 


XVI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Jus- 
tice shall, upon written request of the 
Attorney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant 
made to its principal office, be permitted 
(1) access during the office hours of said 
defendant to all books, ledgers, accounts, 
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correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final 
Judgment, and (2) subject to the reasonable 
convenience of said defendant and without 
restraint or interference from it to interview 
officers and employees of said defendant, 
who may have counsel present, regarding 
any such matters, and upon such request 
the defendant shall submit such written 
reports to the Department of Justice with 
respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. No information obtained 
by the means provided in this Section XVI 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of such Department, except in the course 
of legal proceedings to which the United 
States is a party or as otherwise required 
by law. 


XVII 
[Retention of Jurisdiction] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, for the purpose of 
enforcement of compliance therewith and 
for the punishment of violations thereof. 


XVIII 
[Future Action Not Barred] 


Neither the terms nor the entry of this 
Final Judgment shall in any event be deemed 
to constitute any estoppel or bar to any 
future action brought by plaintiff herein 
under the antitrust laws relating to the 
business of defendants pertaining to (1) the 
aging or bleaching of wheat, flour or other 
cereal products, (2) the treatment of raw 
foods to prevent, retard or overcome bac- 
terial spoilage, or (3) industrial applications 
for slime control, bleaching of paper or 
textiles or the purification or sterilization 
of waters in connection with industrial 
operations, 
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XIX 
[Effective Date] 


The provisions of Sections VII, X and 
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ured quantities to or in the treatment of 
sewage, swimming pool water or water 
for human consumption or personal use, as 
may be agreed upon by the parties or ap- 


XI of this Final Judgment shall not become 
effective until ninety days after the date of 
entry of this Final Judgment. 


Appendix A 


Fischer & Porter Company 
Hatboro, Pennsylvania 


proved by the Court. The Attorney Gen- 
eral or Assistant Attorney General in charge 
of the Antitrust Division shall give thirty 
(30) days written notice to the defendant 
Wallace & Tiernan Incorporated, copy of 
such notice to be filed concurrently with 
the Clerk of this Court, of any further 
names and addresses which the plaintiff 
desires to be added to this Appendix A. 
Failure of said defendant to file with this 
Court, within thirty (30) days after receipt 
of the aforesaid notice, objections to names 
and addresses proposed by plaintiff, shall 
constitute approval by said defendant of plain- 
tiffs proposed addition to this Appendix 
time to time, the names and addresses of 4, and Appendix A shall be forthwith 
such other bona fide manufacturers and @™mended in accordance therewith. In the 
sellers (other than Builders Iron Foundry event said defendant files objections with 
Industries, Proportioneers or their affiliates, this Court within the aforesaid thirty (30) 
subsidiaries or successors) of machines, de- day period, the Court shall determine, after 
vices or apparatus for dispensing or feeding a hearing thereon, whether and to what 
chlorine gas in determinate ratios or meas- extent Appendix A shall be amended. 


Chemco 
1700 Main Street 
Los Angeles 54, California 


Everson Manufacturing Corporation 
214 West Huron Street 
Chicago 10, Illinois 


There shall be added to this list, from 


[| 67,829] United States v. Food Machinery and Chemical Corporation; California 
Packing Corporation; Libby, McNeill & Libby; Pacific Machinery Company. 


In the United States District Court for the Northern District of California, Southern 
Division. Civil Action No. 29308-G. Dated August 9, 1954. 


Case No. 997 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Option To Purchase Peach Pitting Machinery.—Patentees of peach pitting machinery 
were required by a consent decree (1) to give present lessees of such machinery options to 
purchase at reasonable and nondiscriminatory prices, (2) to include such options in leases 
entered into in the future, (3) to sell available existing type peach pitters at reasonable 
and nondiscriminatory terms, and (4) to lease, upon written request, to any domestic 
manufacturer or lessor of peach pitters certain available accessory machinery. 


See Department of Justice Enforcement and Procedure, Vol. 2, $8301.50, 8421. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Licensing—Royalties—Immunities Under Foreign Patents.—A consent decree required de- 
fendants to grant nonexclusive licenses to manufacture, use, and vend peach pitting machinery 
under United States patents owned or controlled by the defendants during the entire term of the 
patents. The defendants were enjoined from including restrictive conditions in licenses, except 
that (1) a license may be nontransferable, (2) a reasonable, nondiscriminatory royalty may 
be charged, (3) provision may be made for the periodic inspection of a licensee’s books 
and records, (4) a license may be cancelled for failure to pay royalties or to permit account- 
ing inspections, and (5) the license must provide that the licensee may cancel at any time 
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after one year from the initial date of the license upon 30 days’ notice in writing to the 
licensor. In addition, the decree required the granting of immunities under foreign patents. 


See Dept. of Justice Enforcement and Procedure, Vol. 2, { 8301.30. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Furnishing of Technical Information—A consent decree required defendant holders of 
food machinery patents to give to each of their licensees, upon written request, technical 
assistance and information disclosing methods and processes used in the commercial 
practice of the licensed invention. 


See Dept. of Justice Enforcement and Procedure, Vol. 2, J 8301.60. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Exclusive 
Dealing—Tie-In Arrangements.—A consent decree restrained food machinery patentees 
from (1) conditioning peach pitting machinery leases to domestic canners upon any agree- 
ment that the lessee is to lease, purchase, or use any other machinery or device, (2) leasing 
peach pitters for longer than one year, except that new types of machinery may be leased 
initially for a three-year period, (3) requiring lessees to acknowledge, or refrain from con- 
testing, the validity of any patent of any defendant, and (4) requiring lessees to refrain from 
using peach pitters other than those leased, sold or otherwise furnished by a defendant. 

See Combinations and Conspiracies, Vol. 1, { 2005.825, 2013.340; Exclusive Dealing, 
Vol. 1, § 4009.100, 4009.580. 


Combinations and Conspiracies—Consent Decree—Discrimination—Patent Suits.— 
Patentees of food machinery consented to the entry of a decree enjoining each of them from 
entering into or adhering to any contract or agreement with any other defendant patentee 
which has the purpose or effect of discriminating in favor of any defendant in the manu- 
facture of peach pitters. The decree restrained also the preferential treatment of any person 
in connection with the sale or lease of such machinery. Also enjoined was the institution 
or maintaining of any suit or proceeding for infringement, or to collect charges, damages 
or royalties, which occurred or accrued prior to August 9, 1954. 


See Combinations and Conspiracies, Vol. 1, § 2005.630, 2005.768. 


Combinations and Conspiracies—Consent Decree—Types of Practices Enjoined—Ac- 
quisitions.—A consent decree enjoined food machinery patent holders from acquiring or 
holding any right, title or interest in the business, physical assets, or capital stock of a com- 
petitor in the manufacture, sale, or distribution of peach pitters, and from acquiring any 
right, title or interest in any existing or future patent or patent application. However, the 
decree did not prevent the acquiring of patent rights from a bona fide officer, director, or 
employee of a defendant who is the actual inventor of the subject of the patent, from ac- 
quiring patent licenses which grant sublicensing rights, and from acquiring nonexclusive 
licenses owned by any other person in instances where the defendant, despite its bona fide 
efforts to do so, has been unable to secure a license granting it full or partial sublicensing 
rights. The decree prohibited authorizing or knowingly permitting any officer, director, 
agent or employee to serve as an officer, director, agent, or employee of a competitor. 


See Combinations and Conspiracies, Vol. 1, § 2005.460, 2005.735, 2013.200. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Territorial 
Allocation—Specific Relief—Dissolution—A consent decree enjoined the defendants from 
contracting in regard to peach pitting machinery to restrict, allocate or divide territories 
or markets for the manufacture, distribution, sale, or lease of such machinery. However, 
patent rights alone may be conveyed. The decree required further that the defendants 
dissolve a jointly-controlled patent holding company. 

See Combinations and Conspiracies, Vol. 1, § 2005.468; Dept. of Justice Enforce- 
ment and Procedure, Vol. 2, J 8301.10. 
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For the plaintiff: Stanley N. Barnes, Assistant Attorney General; William D. Kil- 
gore, Jr.; Vincent Gorman; Lyle L. Jones; William B. Richardson; and Don H. Banks. 


For the defendants: Marshall P. Madison, Eugene D. Bennett, and James Michael, 
of Pillsbury, Madison & Sutro, San Francisco, Cal. (for California Packing Corp., Libby, 


McNeill & Libby, and Pacific Machinery Corp.). 


Roland Foerster, and Boice Gross, of 


Morrison, Hohfeld, Foerster, Shuman & Clark, San Francisco, Cal. (for Food Machinery 


& Chemical Corp.) 


Final Judgment 


Georce B. Harris, District Judge [In full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on Novem- 
ber 21, 1949; all of the defendants having 
appeared and filed their answers to such 
complaint denying the substantive allega- 
tions thereof; and all parties, by their re- 
spective attorneys herein, having severally 
consented to the entry of this Final Judg- 
ment herein without trial or adjudication 
of any issue of fact or law and without 
admission by any party in respect of any 
such issue; 

Now, therefore, before any testimony has 
been taken herein, and upon consent of all 
parties hereto, it is hereby 

Ordered, adjudged and decreed as follows: 


I 
[Jurisdiction] 

The Court has jurisdiction of the subject 
matter hereof and of all parties hereto. The 
complaint states a cause of action against 
the defendants under the Act of Congress 
of July 2, 1890, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies”, as amended, com- 
monly known as the Sherman Act, and 
under Section 3 of the Act of Congress of 
October 15, 1914, entitled “An Act to Sup- 
plement Existing Laws Against Unlawful 
Restraints and Monopolies and for Other 
Purposes,” commonly known as the Clay- 
ton Act. 


If 
[Defimtions | 

As used in this Judgment: 

(A) “Food machinery” means the defend- 
ant Food Machinery and Chemical Cor- 
poration, a corporation organized and existing 
under the laws of the State of Delaware; 

(B) “Calpack” means the defendant Cali- 
fornia Packing Corporation, a corporation 


organized and existing under the laws of 
the State of New York; 
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(C) “Libby” means the defendant Libby, 
McNeill & Libby, a corporation organized 
and existing under the laws of the State of 
Maine; 

(D) “Pacific’ means the defendant Pa- 
cific Machinery Company, a corporation 
organized and existing under the laws of 
the State of California; 


(E) “Peach pitters” means machinery 
designed for use in connection with the 
extraction of pits or stones from fresh 
clingstone peaches prior to their being 
canned; 

(F) “Existing type” peach pitters means 
the type known in the trade as of the date 
of this Judgment as the “Rotary” type 
pitters, including any other type which has 
been heretofore leased by defendant Food 
Machinery; 

(G) “Aligners” means devices and appa- 
ratus designed and intended to align or 
orient peaches on peach pitters or on or in 
a device which transports, carries or feeds 
peaches into peach pitters; 

(H) “United States patents” means all 
United States Letters Patent relating to 
peach pitters or to methods or processes 
for the mechanical pitting of clingstone 
peaches, including renewals, extensions or 
reissues thereof, which: 

(1) are issued and existing on the date 
of entry of this Judgment; and 

(2) may issue after the date of entry of 
this Judgment pursuant to applications now 
on file or filed at any time prior to October 
1, 1956; 

(1) “Person” means any individual, firm, 
partnership, corporation, association, trustee 
or any other business or legal entity. 


Tat 
[Applicability] 


The provisions of this Judgment appli- 
cable to any defendant shall apply to such 
defendant, its successors, subsidiaries, as- 
signs, officers, directors, agents and em- 
ployees, and to all other persons acting or 
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claiming to act under, through or for such 
defendant. 
IV 


[Sale or Lease of Food Machinery] 


Defendants Pacific and Food Machinery 
are each ordered and directed: 


(A) (1) To notify on or before Decem- 
ber 31, 1954 each person leasing peach pit- 
ters for use in the United States during the 
1954 season from such defendant that such 
lessee may at its option purchase at rea- 
sonable and nondiscriminatory prices, terms 
and conditions any of the machines so 
leased; 

(2) To include an option to purchase 
upon reasonable and nondiscriminatory prices, 
terms and conditions in each lease of exist- 
ing type peach pitters for use in the United 
States entered into subsequent to 1954. 
Said lease options provided for in these 
paragraphs (1) and (2) may be contingent 
upon the lessee’s making his election in 
writing not less than Sixty days prior to 
the expiration of the term of the lease; 

(B) To sell at reasonable and nondis- 
criminatory prices, terms and conditions 
any existing type peach pitters, to the ex- 
tent they are available, to any domestic 
clingstone peach canner applying in writing 
to purchase the same. 

Where any lessee or applicant under sub- 
sections (A) or (B) above is unable to 
agree with the defendant upon a reasonable 
price within sixty days from the date such 
request is received by Pacific or Food Ma- 
chinery the lessee or applicant may forth- 
with apply to this Court for the determination 
of a reasonable price and the defendants 
shall upon the receipt of notice of the filing 
of such application promptly give notice 
thereof to plaintiff. In any such proceed- 
ing the burden of proof shall be on the 
said defendant to establish the reasonable- 
ness of the price sought to be charged, and 
the price determined by the Court shall 
apply to the lessee or applicant and to all 
subsequent purchasers of peach pitters of 
the same type and similar condition; 


(C) To lease, upon written request, to 
any domestic manufacturer or lessor of 
peach pitters any aligners, which are avail- 
able, without discrimination as between 
such manufacturers or lessors and other 
customers or lessees of said defendants for 
such aligners. 
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V 
[Licensing and Royalty Provisions] 


(A) Defendants Pacific and Food Ma- 
chinery are each ordered and directed to 
grant to any applicant making written re- 
quest therefor, including any other defend- 
ant, a nonexclusive license to manufacture, 
use and vend peach pitters under any, some 
or all United States patents owned or con- 
trolled by said defendant during the entire 
term of said United States patents. Each 
of said defendants is enjoined and restrained 
from making any disposition of any of said 
United States patents which deprives it of 
the power or authority to grant such li- 
censes, unless it sells, transfers or assigns 
such patents and requires, as a condition of 
such sale, transfer or assignment, that the 
purchaser, transferee or assignee thereof 
shall observe the requirements of subsec- 
tions (A), (B) and (C) of this Section V 
and the purchaser, transferee or assignee 
shall file with this Court, prior to consuma- 
tion of said transaction, an undertaking to 
be bound by the said subsections of this 
Section V. The above reference to an 
“undertaking” shall not be construed as re- 
quiring the posting of a bond. 

(B) Defendants Pacific and Food Ma- 
chinery are each enjoined and restrained 
from including any restriction or condition 
whatsoever in any license granted pursuant 
to the provisions of this Section V except 
that (1) the license may be nontransferable; 
(2) a reasonable nondiscriminatory royalty 
may be charged; (3) reasonable provisions 
may be made for periodic inspection of 
books and records by an independent audi- 
tor, or any person acceptable to both the 
licensor and the licensee, who shall report 
to the licensor only the amount of the 
royalty due and payable; (4) reasonable 
provision may be made for cancellation of 
the license upon failure of the licensee to 
pay the royalties or to permit the inspection 
of books and records as hereinabove pro- 
vided; (5) the license must provide that the 
licensee may cancel the license at any time 
after one year from the initial date thereof 
by giving thirty days’ notice in writing to 
the licensor. 

(C) Upon receipt of a written request for 
a license under the provisions of this Sec- 
tion V, the applicant shall be advised in 
writing of the royalty which the said de- 
fendant deems reasonable for the United 
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States patent or patents to which the re- 
quest pertains. If the parties are unable to 
agree upon a reasonable royalty within 
sixty days from the date such request for 
the license was received by the defendant, 
the applicant therefor may forthwith apply 
to this Court for the determination of a 
reasonable royalty, and the defendant shall, 
upon receipt of notice of the filing of such 
application, promptly give notice thereot 
to the plaintiff. In any such proceeding, 
the burden of proof shall be on the defend- 
ant owning or controlling said patents to 
establish the reasonableness of the royalty 
requested, and the reasonable royalty rates, 
if any, determined by the Court shall apply 
to the applicant and prospectively to all 
licensees under the same patent or patents. 
Pending the completion of any such pro- 
ceeding, the applicant shall have the right 
to make, use and vend peach pitters under 
the United States patents to which its ap- 
plication pertains but subject to the pay- 
ment of such reasonable royalty as may be 
determined by the Court. Nothing herein 
shall be deemed to prevent the said de- 
fendant from applying to the Court for the 
determination of an interim royalty rate 
pending final determination of what con- 
stitutes a reasonable royalty. Nothing con- 
tained in this Judgment shall prevent any 
applicant for such patent license from at- 
tacking in the aforesaid proceedings, or 
in any other controversy, the validity or 
scope of any of said patents; nor shall this 
Judgment be construed as importing any 
validity or value to any of said patents. 

(D) Defendants Pacific and Food Ma- 
chinery are each ordered and directed to 
grant, upon written request, and without 
additional charge for such grant, to any 
licensee under this Section V, for manu- 
facture in the United States of peach pitters 
for sale or lease in foreign countries, im- 
munities under any foreign patents owned 
or controlled by said defendants correspond- 
ing to any patent or patents covered by 
such license. 


VI 
[Furnishing of Information] 

Each of the defendants Pacific and Food 
Machinery is ordered and directed to give 
to each person who becomes a licensee of a 
defendant pursuant to the provisions of 
Section V of this Judgment, upon written 
request therefor, technical assistance and 
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information disclosing the methods and 
processes used in the commercial practice 
of the licensed invention. Wherever prac- 
ticable such technical assistance and in- 
formation shall be furnished in writing. 
However, where not practicable to furnish 
it in writing, technical personnel shall be 
made reasonably available to assist and 
advise such licensee concerning the opera- 
tion of such methods and processes. Such 
technical assistance and information shall 
be charged for at no more than actual cost, 
without allocation of any administrative or 
selling expense. 


VII 
[Leasing Terms Enjoined| 


(A) Defendants Pacific and Food Ma- 
chinery are jointly and severally enjoined 
and restrained from: 


(1) Conditioning, directly or indirectly, 
the granting of any lease for peach pitters 
to domestic canners upon any agreement, 
understanding or obligation that the lessee 
shall lease, purchase or use any other ma- 
chine, apparatus or device; 

(2) Leasing peach pitters to domestic 
canners for a term or period longer than 
one year, except that leases of any new 
types of peach pitters may be for a period 
of three years for the first leasing term; 

(3) Requiring that any domestic lessee 
of peach pitters acknowledge, or refrain 
from contesting, the validity of any patent 
or any future patent or any defendant; 

(4) Requiring that any domestic lessee 
of any peach pitter shall refrain from using 
any peach pitters other than those leased, 
sold or otherwise furnished by said defendant. 

(B) Within thirty days after the date of 
entry of this Judgment defendants Pacific 
and Food Machinery shall write to each 
lessee of peach pitters waiving any provi- 
sions of existing leases for peach pitters 
contrary to the provisions of this Judgment. 


WALI 
[Discrimination Prohibited] 


(A) Each defendant is enjoined and re- 
strained from entering into, adhering to or 
claiming any rights under any contract, 
agreement or understanding with any other 
defendant which has the purpose or effect 
of discriminating in favor of any defendant 
in the manufacture of peach pitters. 
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(B) The defendants are jointly and sever- 
ally enjoined and restrained from either 
granting to, or knowingly receiving from, 
any person any preference in connection 
with the sale or leasing of peach pitters, 
including but not limited to preferential 
treatment: 


(1) in the availability for sale or leasing 
of such peach pitters; 

(2) in the prices, rentals or other terms 
for the sale or leasing of such peach pit- 
ters; or 

(3) in the furnishing of any maintenance, 
repair or overhaul service for, or in the 
availability or prices of repair or replace- 
ment parts for, such peach pitters. 


IX 
[Patent Suits Enjoined] 


Defendants are jointly and severally en- 
joined and restrained from instituting or 
maintaining any suit, counterclaim or pro- 
ceeding, judicial or administrative, for in- 
fringement, or to collect charges, damages, 
compensation or royalties, which occurred 
or accrued prior to the date of entry of 
this Judgment under any United States 
patent owned or controlled by any de- 
fendant. 


x 
[Acquisitions] 


Defendants are jointly and severally en- 
joined and restrained from: 

(A) Acquiring in any manner, or owning 
or holding, directly or indirectly, any right, 
title or interest in the business, physical 
assets (except goods or products purchased 
or leased in the ordinary course of busi- 
ness) or capital stock of any person en- 
gaged as a competitor in the manufacture, 
sale or distribution of peach pitters. 

(B) Acquiring in any manner, directly 
or indirectly, from any person any right, 
title or interest in any existing or future 
patent or patent application; provided, how- 
ever that nothing shall be deemed to pre- 
vent any defendant from acquiring: 


(1) Any existing or future patent or pat- 
ent application by assignment from any 
bona fide officer, director or employee of 
such defendant who is the actual inventor 
of the subject of such patent; and 


(2) Any license, exclusive or otherwise, 
under any existing or future patent or patent 
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application owned by any other person, 
which license grants such defendant full 
or partial sublicensing rights in which event 
such defendant shall grant sublicenses to 
any applicants therefor on reasonable terms; 
and 


(3) Any nonexclusive license under any 
existing or future patent or patent applica- 
tion owned by any other person in instances 
where such defendant, despite its bona fide 
efforts to do so, has been unable to secure 
a license granting it full or partial sub- 
licensing rights. 

For the purpose of this subsection (B) 
“patents or patent application” shall be 
limited to patents and patent applications 
relating to peach pitters or to methods or 
processes for the mechanical pitting of 
clingstone peaches, including renewals, ex- 
tensions or reissues thereof. 

(C) Authorizing or knowingly permitting 
any officer, director, agent or employee to 
serve as an Officer, director, agent or em- 
ployee of any other person engaged as a 
competitor in the manufacture, sale or dis- 
tribution of peach pitters. 


XI 
[Additional Restrictions] 


The defendants are jointly and severally 
enjoined and restrained from entering into 
or adhering to any contract, agreement or 
understanding, directly or indirectly involv- 
ing peach pitters, which has the purpose or 
effect of restricting, allocating or dividing 
territories, markets or fields for manufac- 
ture, distribution, sale, lease or use; pro- 
vided, however, that this Section XI shall 
not be deemed to prohibit the conveyance, 
without more, of patent rights. 


XII 
[Dissolution] 


(A) Defendants are each ordered and 
directed to take such steps as are necessary 
to bring about by December 31, 1954 the 
final dissolution of defendant Pacific and, 
in connection therewith, notwithstanding 
the provision of subsection (A) of Section 
X herein, defendant Food Machinery may 
acquire the assets and/or outstanding capi- 
tal stock of defendant Pacific. Subsequent 
to the final dissolution of defendant Pacific 
defendant Food Machinery shall be subject 
to and shall carry out the provisions of 
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this Final Judgment applicable to said de- 
fendant Pacific. Notwithstanding the terms 
of Sections IV and VII(A)(2) and (4) of 
this judgment, in connection with the dis- 
solution of defendant Pacific, defendant 
Food Machinery may lease peach pitters to 
defendants Calpack and Libby for a term 
not to extend beyond October 1, 1956. 


(B) Defendants are jointly and severally 
enjoined and restrained from organizing or 
attempting to organize, directly or indi- 
rectly, jointly with any other defendant, any 
person to engage in the manufacture, dis- 
tribution, sale or use of peach pitters. 


XIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Judgment, duly authorized repre- 
sentatives of the Department of Justice 
shall, upon written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division and on 
reasonable notice to any defendant, be per- 
mitted, subject to any legally recognized 
privilege (1) access during the office hours 
of said defendant to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any matters contained in this 
Judgment, and (2) subject to the reason- 
able convenience of said defendant and with- 
out restraint or interference to interview 
officers or employees of said defendant, who 
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may have counsel present, regarding any 
such matters. For the purpose of securing 
compliance with this Judgment any defend- 
ant upon the written request of the At- 
torney General or the Assistant Attorney 
General in charge of the Antitrust Division 
shall submit such written reports with respect 
to any of the matters contained in this 
Judgment as from time to time may be 
necessary for the purpose of enforcement 
of this Judgment. No information obtained 
by the means permitted by this Section 
XIII shall be divulged by any representa- 
tive of the Department of Justice to any 
person other than a duly authorized repre- 
sentative of the Department of Justice, ex- 
cept in the course of legal proceedings to 
which the United States is a party for the 
purpose of securing compliance with the 
Judgment or as otherwise required by law. 


XIV 
[Retention of Jurisdiction] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Judg- 
ment to apply to the Court at any time for 
such further orders and directions as may 
be necessary or appropriate for the con- 
struction or carrying out of this Judgment 
or for the modification or termination of 
any of the provisions thereof, and for the 
purpose of the enforcement of compliance 
therewith and the punishment of violations 
thereof. 


[1 67,830] Opinion of the Attorney General of the State of Wisconsin. 
Addressed to Donald N. McDowell, Director, State Department of Agriculture. 


Dated January 25, 1954. 43 O. A. G. 27. 


Wisconsin Unfair Sales Act 


Sales Below Cost Under State Acts—Meeting Competition—Cutting Prices To Meet 
Competition from Similar Products.—Where a chain grocer sells bread of its own manu- 
facture and under its own brand name for 19 cents, and also sells a locally manufactured 
brand of bread for 25 cents, competing grocers who buy the locally manufactured brand 
of bread for 21 cents and sell it for 25 cents would not be meeting competition in good 
faith if they cut the price of the locally manufactured brand of bread to 19 cents to compete 
with the chain’s own brand of bread. Under the circumstances, there appears to be no 
identity between the two brands of bread which would justify the independent grocers 
in cutting the price of the local brand of bread. It would appear that the local brand of 
bread was being used as a loss leader; therefore, the claim that the price was cut in good 
faith to meet competition could not be sustained. 


However, if a product produced and sold by a chain is in actual price competition 
with a product of like quality and size produced by someone else and sold by competing 
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retailers, then the competing product could lawfully be sold at the same price as the chain 
article, even though that price is below the “cost to retailer” as defined in the statute. 


See Sales Below Cost, Vol. 2, { 7161. 


Sales Below Cost Under State Acts—Proof of Unlawful Sales—Intent.— Proof of a 
sale below cost, not shown to be included in the statutory exceptions, is a prima facie 
case of violation without further proof of criminal intent. The act makes the sale below 
cost prima facie evidence of the intent required. 


See Sales Below Cost, Vol. 2, § 7151.53. 


[Construction of Unfair Sales Act] 


You have requested an opinion with 
reference to the meaning of the unfair 
sales act, sec. 100.30, Stats., upon a question 
which you state as follows: 


“Some of the large merchandising 
chains manufacture or otherwise produce 
certain staple grocery items such as bread, 
flour, coffee, canned milk, salad dressing 
and the like. They thus have no ‘invoice 
cost’ as that term is used in Section 
100.30. They generally sell such articles 
at a price which is lower than the price 
at which independent merchants can sell 
similar items marketed under the trade 
name or trade-mark of another manu- 
facturer. 

“Listed among the exceptions in Sec- 
tion 100.30 is the provision, (6)(g), that 
the statute is not applicable where ‘the 
price of merchandise is made in good 
faith to meet competition.’ Specifically 
our question is this: When chain grocers 
sell items, such as those listed above, of 
their own manufacture and under their 
own exclusive trade names, may other 
grocers sell similar but other branded 
items ‘below cost’ to meet the competi- 
tion of the chains?” 


The nature and purpose of the unfair 
sales act must be taken into consideration 
in arriving at an answer to your question. 
The policy of the act is stated in sec. 100.30 
(1) in part as follows: 


“(1) Policy. The practice of selling 
certain items of merchandise below cost 
in order to attract patronage is gen- 
erally a form of deceptive advertising 
and an unfair method of competition in 
commerces yet a7? 


Subsec. (2) contains definitions and need 
not be considered in this opinion. Subsec. 
(3) provides as follows: 

“(3) Illegality of loss leaders. Any ad- 


vertising, offer to sell, or sale of any 
item of merchandise either by retailers 
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or wholesalers, at less than cost as de- 
fined in this section and any advertising, 
offer to give, or gift of any item of 
merchandise contingent upon the sale of 
any other item of merchandise, with the 
intent, or effect of inducing the pur- 
chase of other merchandise or of unfairly 
diverting trade from a competitor, im- 
pairs and prevents fair competition, injures 
public welfare, and is unfair competition 
and contrary to public policy and the 
policy of this section.” 


Subsec. (4), which defines the criminal 
offense created by the statute, provides 
in part as follows: 


“(4) Penalties. Any retailer who, with 
the intent of inducing the purchase of 
other merchandise or of unfairly diverting 
trade from a competitor or otherwise 
injuring a competitor, shall advertise, of- 
fer to sell, or sell at retail any item of 
merchandise at less than cost to the re- 
tailer as defined in this section; * * * 
shall be fined not less than $50 nor more 
than $500 for the first offense and not 
less than $200 nor more than $1,000 for 
the second and each subsequent offense, 
or, for each offense, imprisoned not less 
than one month nor more than 6 months, 
or both. Evidence of any advertisement, 
offer to sell, or sale of any item of mer- 
chandise by any retailer or wholesaler 
at less than cost as defined in this 
section shall be prima facte evidence of 
intent to induce the purchase of other 
merchandise, or to unfairly divert trade 
from a competitor, or to otherwise imjure 
@ competitor.” 


Subsec. (5) provides for enforcement by 
injunction, and subsec. (6) creates certain 
exceptions in part as follows: 


“(6) Exceptions. The provisions of this 
section shall not apply to sales at retail 
or sales at wholesale where: 

(Ok ok ok 


_ “(g) The price of merchandise is made 
in good faith to meet competition; 
(Ok ok ok 0? 
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[Exception as to “Meeting Competition” 


No judicial construction of the exception 
about “meeting competition” has been 
found which bears upon this problem. It 
seems clear that the question is essentially 
one of fact (cf. Federal Trade Comm, v, 
A. E. Staley Mfg. Co., (1945) [1944-1945 
TRADE CASES § 57,364], 324 U. S. 746, 758, 
65 S. Ct. 971, 976, 89 L. ed. 1338) and that 
the exception must be construed in the 
light of the purpose and intent of the rest 
of the statute, which may be succinctly 
stated to be to prevent the use of loss 
leaders as bait to attract customers. When- 
ever an article is advertised and sold below 
cost it is presumptively a loss leader, unless 
it comes within one of the exceptions. 
Under what conditions, therefore, may an 
article be sold below cost “to meet com- 
petition’? 

Examination of a substantial number of 
cases defining “competition” indicates that 
the three following definitions are typical: 


‘ex > * Competition exists only where 
both parties are soliciting purchasers of 
similar goods in the same territory at the 
same time.” Silbert v. Kerstein, (1945) 
318 Mass. 476, 62 N. E. 2d 109, 111. 

“<Competition’ is defined as ‘the act 
or proceeding of striving for something 
that is sought by another at the same 
time; a contention of two or more for 
the same object or for superiority; rivalry 
as between aspirants for honors or for 
advantage in business.’ Funk & Wagnalls’ 
Standard Dictionary.” Merchants’ Nat. 
Bank v. Dawson County, (1933) 93 Mont. 
310, 19 P. 2d 892, 896. 

“k > %* Competition implies a struggle 
for advantage between two or more 
forces, each possessing in substantially 
similar if not identical degree, certain 
characteristics essential to the contest; 
and as used in political economy, is thus 
defined in Funk & Wagnalls’ dictionary: 
‘An independent endeavor of two or more 
persons to obtain the business patronage 
of a third by offering more advantageous 
terms as an inducement to secure trade.’”’ 
Schill v. Remington Puinam Book Co., 
(1941) [1940-1943 Trape Cases { 56,095] 
179 Md. 83, 17 A. 2d 175, 178. 


[Competition Must Be in “Same or 
Similar” Goods] 


It is apparent that the legislature did 
not mean to permit sales of one type of 
item below cost in order to meet com- 
petition in another item. Such conduct, in 


Trade Regulation Reports 


Cited 1954 Trade Cases 
Wisconsin Attorney General's O pinion 


69,699 


fact, is the very evil against which the law 
was directed. For example, suppose dealer 
A finds himself being undersold by dealer 
B in some specific item of merchandise, 
such as brand X canned peas. Assuming 
that A in good faith believes that B’s price 
is not itself in violation of the statute, it 
is apparent that A may reduce the price 
of brand X canned peas to the price set 
by B, even though as to A that price is 
below cost. But A cannot retaliate by sell- 
ing some other quite unrelated item, for 
example shoe polish, below cost, in order 
to meet competition in the field of can- 
ned peas. This much appears to be certain. 
The competition must be in the same or 
similar goods. 


[Competition Must Be in Same 
Territory] 


It may also be pointed out that a dealer 
in Madison, Wisconsin, would not be justi- 
fied in cutting his price for brand X canned 
peas to a point below cost in order to 
meet the price for which that article is 
being sold in Milwaukee or Chicago, even 
though newspapers carrying the advertised 
price in the latter two cities may be cir- 
culating in Madison. The competition must 
be for business patronage im the same ter- 
ritory. 37 O. A. G. 420, 422. 


The question which you have submitted, 
however, is not quite so simple. It in- 
volves competition between articles which 
are similar but not identical and which, 
moreover, attract customers by reason of 
different brand names. 


In the case of bread, for example, we are 
informed that a certain large grocery chain 
sells its own bread under its own brand 
name for 19 cents a loaf in a certain trading 
area, and also purchases bread manufac- 
tured by local bakers, which it sells for 
25 cents a loaf. Some customers do not 
want the bread manufactured by the chain 
and are willing to pay 6 cents more for 
bread manufactured by local bakers. 


Now the question is whether competing 
grocers, who buy the bread of local bak- 
eries for 21 cents (which bread they have 
been selling for 25 cents and which the 
chain continues to sell for 25 cents) may 
sell it for 19 cents “to meet competition” 
from the bread manufactured and sold by 
the chain. 
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[Lack of Identity of Products] 


In view of the fact that the bread of the 
local bakers apparently has sufficient ap- 
peal to customers so that it can be sold by 
the chain itself for 6 cents more per loaf 
than the price of the chain’s own bread, it 
seems apparent that there is no such 
identity as would justify independent dealers 
in cutting the price of local bread to com- 
pete with what the public evidently con- 
siders an inferior product. If a loaf for 
which at least some members of the public 
are willing to pay 25 cents were to be ad- 
vertised and sold for 19 cents, it would be 
quite apparent that it was being used as a 
loss leader and that the claim that the 
price was cut in good faith to meet com- 
petition could not be sustained. 


On the other hand, if a product produced 
and sold by a chain is in actual price com- 
petition with a product of like quality and 
size produced by someone else and sold by 
competing retailers, then the competing 
article could lawfully be sold at the same 
price as the chain article, even though that 
be below “cost to retailer” as defined in 
the statute. In that case it would not bea 
loss leader used as bait to get customers, 
but would be priced in accordance with 
competitive conditions in the trade. 
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[Question of Fact] 


As pointed out above, these are questions 
of fact which have to be determined in each 
specific case. The same point was made in 
37 O. A. G. 420, 422, dealing with the ex- 
ception of “bona fide clearance sales,’’ sec. 
100.30(6) (a). 

In that opinion, however, it was stated 
that in criminal prosecutions “the state 
must prove an intent to violate the statute 
beyond a reasonable doubt,” citing State v. 
20th Century Market, (1940) [1940-1943 
TravE Cases { 56,073], 236 Wis. 215, 294 
N. W. 873, and State ex rel. Heath v. Tankar 
Gas, Inc., (1947) [1946-1947 TRapE CasEs 
157,555], 250 Wis. 218, 26 N. W. 2d 647. 
The statement is technically true, but it 
should be pointed out that after the decision 
in the 20th Century Market case, subsec. (4) 
was amended to make the sale below cost 
prima facie evidence of the intent required. 
The Heath case does not deal with this 
question. It appears that under the present 
statute proof of sale below cost, not shown 
to be included in the statutory exceptions, 
is a prima facie case of violation without 
further proof of criminal intent. State v. Ross, 
(1951) [1950-1951 TrapE Cases { 62,860], 
259 Wis. 379, 385-386, 48 N. W. 2d 460. 


[67,831] General Electric Co. v. Golden Rule Appliance Co., Inc. 
In the New York Supreme Court, New York County, Special Term, Part I. 132 


N. Y. L. J., No. 23, p. 2. Dated August 3, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—A fair 
trader was denied temporary injunctive relief where there were conflicting versions as to 
what the fair trader claimed was an evasion of its fair trade contract. In the absence of 


a showing of a clear legal right to the drastic relief, temporary injunctive relief must be 
denied. 


See Fair Trade, Vol. 1, § 3354.34. 


[Temporary Injunction Denied] 


SAYPOL, Justice [Jn full text]: Plaintiff 
moves for temporary injunction. In view 
of the conflicting versions, the court may 
not exercise its judgment with respect to 


what plaintiff claims is an evasion of its 
fair trade agreement. In the absence of a 
showing of clear legal right to the drastic 
relief, the motion for temporary injunction 
must be denied. 
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[f 67,832] R. E. Rushing v. Metro-Goldwyn-Mayer Distributing Corporation of 
Texas, et al. 


In the United States Court of Appeals for the Fifth Circuit. No. 14746. Dated 
August 12, 1954. 


Appeal from the United States District Court for the Northern District of Texas. 
Wii1aM H. Atwe tt, Judge. 


Sherman Antitrust Act 


; Combinations and Conspiracies—Proof of Unlawful Conspiracy—Lack of Substantial 
Evidence—Directed Verdict.—A directed verdict for motion picture distributors and a 
chain exhibitor, alleged by an exhibitor to have conspired to prevent him from obtaining 
first run licenses on class “A” and “AA” pictures, was affirmed where the evidence 
disclosed that the exhibitor had no experience in the industry, and that his only experienced 
employee resigned and was replaced by a manager who was later discharged for habitual 
drunkenness; that the area would not support all of the theatres; that the grading of 
pictures was done by the exhibitor himself, without any standard against which his 
opinion could be measured; that the exhibitor admitted receiving many first run pictures 
and failed to offer evidence to support his contention that first run films were offered to 
him only after being refused by the chain exhibitor; and that the exhibitor was allowed 
to bid competitively with other theatres. The record disclosed no substantia] evidence 
from which reasonable minds could infer either conspiracy or damage proximately 


resulting therefrom. 
< 
Procedure, Vol. 2, | 9014.25. 


See Combinations and Conspiracies, Vol. 1, § 2005.553; Private Enforcement and 


For the appellant: Chas. H. Slaughter and D. A. Frank, both of Dallas, Texas. 


For the appellees: John A. Johnson, Oklahoma City, Okla.; Paul Carrington, William 
H. Neary, and Carlisle Blalock, all of Dallas, Texas. 


Before Strum, Circuit Judge, and DAwxins and Hooprr, District Judges. 


[Appeal from Directed Verdict] 


Dawkins, District Judge [In full text]: 
Appellant brought an action for treble 
damages and injunctive relief under the 
Sherman and Clayton Antitrust Acts against 
the following defendants: Metro-Goldwyn- 
Mayer Distributing Corporation of Texas, 
Warner Bros. Picture Distributing Corpo- 
ration, United Artists Corporation, Twentieth 
Century-Fox Film Corporation, Republic 
Pictures Corporation, Universal Film Ex- 
changes, Inc., Columbia Pictures Corpo- 
ration, all distributors of motion picture 
films, and Theatre Enterprises, Inc., a chain 
exhibitor. 


He alleged that he was the owner and 
operator of Ward Theatre in Monahans, 
Texas, which he opened on July 2, 1948. 
At that time Theatre Enterprises operated 
the Texan and the Tower in Monahans. 
The complaint charged in detail that all the 
defendants had conspired to stifle compe- 
tition, and to prevent appellant from ob- 


1See, for example, Binderup v. Pathe Hax- 
change, 263 U. S. 291; Bigelow v. RKO Radio 
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taining first run licenses on class “A” and 
“AA” pictures, with the result that he was 
unable to operate a first class theatre. He 
alleged damage in the amount of $105,000.00. 


At the close of the evidence, on motion, 
the trial] court directed a verdict for all de- 
fendants. Appellant’s motion for new trial 
was denied. 


This appeal presents three questions: 
(1) was there any substantial evidence of 
conspiracy on the part of any or all of 
appellees; (2) even if there was a con- 
spiracy, did appellant prove any damage 
caused by the activities of defendants; and 
(3) was there reversible error in the trial 
court’s conduct of the trial and his ruling 
on appellant’s objection to questions as 
leading? 

Surely it is not necessary to consider at 
length the legal principles applicable to the 
first two questions when there are so many 
similar cases in the reports treating the 
problem exhaustively.1 We deem it suf- 


Pictures [1946-1947 TRADE CASES { 57,445], 327 
U. S. 251; Theatre Enterprises, Inc, v. Para- 
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ficient to state that even though the stand- 
ard of proof required of a plaintiff in such 
actions has been reduced to a point con- 
siderably below that in most civil suits, it 
is still necessary that there be at least 
circumstantial evidence which reasonably 
supports an inference of conspiracy. Theatre 
Enterprises, Inc. v. Paramount [1954 TRADE 
Cases J 67,604], 346 U. S. 537. 


[Lack of Substantial Evidence] 


Without any experience whatsoever in 
the industry, appellant removed from East 
Texas to Monahans and opened a theatre. 
There were already two established theatres 
in the town, which had a population of 
some 6,200; and a short time later a drive-in 
theatre was opened. The evidence is con- 
clusive that the area would not support four 
theatres, and later Theatre Enterprises was 
forced to close the Tower after consider- 
able financial losses. 


In addition it is shown by appellant’s 
own testimony that his only experienced 
employee resigned without explanation prior 
to the opening of the Ward, and that he 
was replaced by a manager who appellant 
admitted was later discharged for habitual 
drunkenness. 


The evidence, largely substantiated by ap- 
pellant’s own testimony, shows that the 
grading of pictures as “A” or “AA” was 
done by appellant himself, purely as a 
matter of opinion and without any standard 
against which his opinion could be measured. 
Appellant admitted receiving many first run 
pictures, although he expressed the self- 
serving thought that they were not top- 
grade pictures and were offered to him only 
after being refused by Theatre Enterprises. 
He offered no evidence to substantiate such 


mount [1954 TRADE CASES f 67,640], 346 U. S. 
537; Westway Theatre v. Twentieth Century- 
Fox Film Corp., 30 F. Supp. 830, affirmed 
113 F. 2d 932; Momand v. Universal Film 
Hachanges, Inc. [1948-1949 TRADE CASES 
1 62,360], 172 F. 2d 37; Ball v. Paramount Pic- 
tures [1948-1949 TRADE CASES {f 62,466], 176 
F. 2d 426; Fifth and Walnut, Inc. v. Loew’s, 
Inc. [1948-1949 TRADE CASES f 62,453], 176 F. 
2d 587; Bordonaro Bros. Theatres v. Paramount 
Pictures, [1948-1949 TRADE CASES f 62,467], 
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conclusions. His own exhibits show that 
in many instances the Ward received more 
first runs than the Texan or Tower; and 
it plainly appears that on the only occasion 
when the Texan and the Ward showed 
comparable pictures at the same time, the 
Texan “out-grossed” the Ward. 


Further, it is shown that very shortly 
after being requested to do so by appellant, 
every distributor named in the suit allowed 
appellant to bid competitively with the 
other theatres. Yet appellant failed to bid 
on many pictures, and submitted very low 
bids on many others. We are convinced 
that appellant received a fair share of first 
run pictures under the circumstances and 
that his real complaint is only that he did 
not receive as many as he wanted or the 
particular ones he most desired. 

Without further comment, we hold that 
the record discloses no substantial evidence 
from which reasonable minds could infer 
either conspiracy or damage proximately 
resulting therefrom. 


[Rulings Not Prejudicial] 


While we do not approve of the abrupt 
manner of the trial judge or of some of 
his rulings as to obviously leading ques- 
tions, the evidence is so clearly insufficient 
that no prejudice could have resulted from 
such conduct and rulings. In spite of the 
unpleasant circumstances under which the 
case was tried, we are convinced that 
appellant had ample opportunity to develop 
his case fully. He failed simply because he 
had no substantial evidence. 


Affirmed. 


(Judge Srrum participated in the hearing 
and decision of this cause, but died before 
the opinion was filed.) 


176 F. 2d 594; Windsor Theatre Co. v. Walbrook 
Amusement Co. [1950-1951 TRADE CASES 
62,721], 94 F. Supp. 388, affirmed [1950-1951 
TRADE CASES {f 62,857], 189 F. 2d 797; Miil- 
waukee Towne Corp. v. Loew’s, Inc. [1950-1951 
TRADE CASES { 62,891], 190 F. 2d 561; Dipson 
Theatres v. Buffalo Theatres [1948-1949 TRADE 
CASES f 62,492], 86 F. Supp. 716, affirmed [1950- 
1951 TRADE CASES f 62,896], 190 F. 2d 951; 
Milgram v. Loew’s, Inc. [1950-1951 TRADE 
CASES { 62,938], 192 F. 2d 579. 
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[1 67,833] Kurt M. Jachmann Co., Inc. v. Marine Office of America, S. D. McComb 
& Co., Inc., Owen C. Torrey, Carl P. Kremer, George Inselman, American Insurance 
Co., American Eagle Fire Insurance Co., Continental Insurance Co. of the City of New 
York, Fidelity-Phoenix Fire Insurance Co., Firemen’s Insurance Co., Glens Falls Insur- 
ance Co., and Hanover Fire Insurance Co. 


In the United States District Court for the Southern District of New York. Civ. 
76-158. Filed August 6, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Discovery—Priority—Lack of Dili- 
gence.—A plaintiff is not entitled to an order staying defendants from requiring answers 
to interrogatories until the plaintiff completes the taking of depositions, where the plaintiff 
served notice of the taking of depositions in August, 1952, examined one of the defendants 
in January, 1953, and did not resume taking any depositions until June, 1954, after 
defendants’ interrogatories were served, and after plaintiff filed an amended complaint. 
While priority in discovery proceedings is frequently obtained by the party who first 
demands it, a party may not fail to take them and therefore block his opponent from com- 
mencing discovery proceedings. Diligence as well as priority is needed. If priority is to be 
determined by the party first to move after the pleadings were amended, then defendants 


have priority. 


See Private Enforcement and Procedure, Vol. 2, § 9013.775, 9013.875. 
For the plaintiff: Joseph S. Meadow, Murray K. Josephson, and Rhea Josephson, all 


of New York, N. Y. 


For the defendants: Bigham, Englar, Jones and Houston, New York, ING NE, 


Memorandum 


[Motion To Stay Interrogatories| 

Dawson, District Judge [Jn full tert]: 
Defendants have served on plaintiff a series 
of interrogatories. Plaintiff, by this motion, 
seeks an order (1) staying defendants from 
requiring answers to the interrogatories 
until plaintiff has completed the taking of 
oral depositions noticed by him, or (2) 
denying the defendants the right to take all, 
or certain, of the interrogatories. 

This is a triple damage antitrust suit 
alleging, in effect, that defendants conspired 
to boycott plaintiff and drive it out of 
the business of writing marine insurance, 
and that as a result thereof, the plaintiff’s 
business as a broker in marine insurance 
has been substantially destroyed. 

The action was started on or about June 
11, 1952. On August 11, 1952, plaintiff 
served notice of the taking of the deposi- 
tions of certain parties and witnesses on 
oral examination. The examination of one 
of the defendants, pursuant to such notice, 
took place on January 21, 1953. It appears 
that after this date, no further depositions 
were taken, and plaintiff did not seek to 
resume taking any depositions until June, 
1954, after defendants’ interrogatories were 
served. 


Trade Regulation Reports 


[Priority Contended] 


Plaintiff contends that it is entitled to 
priority in the discovery proceedings since 
it first served notice of taking of the deposi- 
tions, and that it should not be compelled 
to answer the interrogatories submitted by 
the defendants until it has completed the 
taking of the depositions heretofore noticed 
by it. While it is true that priority in dis- 
covery proceedings is frequently obtained 
by the party who is first to demand pst 
is not true that a party may notice deposi- 
tions and then fail to take them, and thus 
block his opponent from commencing 
discovery proceedings. Diligence, as well 
as priority, is needed if one is to stay his 
opponent from proceeding with depositions 
or interrogatories. 


[Unduly Dilatory] 


Plaintiff alleges that the delay in com- 
pleting the depositions was due to change 
of counsel and to the fact that an amended 
complaint was served by the new counsel. 
If we are to determine priority by the 
party first to move after the pleadings 
were amended, then defendants have priority. 
If, however, we are to consider that the 
depositions noticed by the plaintiff are as 
equally applicable to the cause of action 
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set forth in the amended complaint as they 
were to the original complaint (which is 
the contention of the plaintiff), then plaintiff 
has been unduly dilatory in the taking of 
depositions. Under all the circumstances, 
I do not believe that plaintiff has a right 
at this time to prevent defendants from 
proceeding with their discovery. The mo- 
tion of the plaintiff to stay defendants’ 
interrogatories is denied. 
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[Interrogatories Not Oppressive] 


This brings me to the specific objections 
made by the plaintiff to the interrogatories 
propounded by the defendants. In the light 
of the issues raised by the amended com- 
plaint, I do not believe that the interroga- 
tories, considered as a whole, are oppressive 
or harassing. The plaintiff’s objections to 
interrogatories 1E, 5C, 5F, and 13C are 
sustained. All other objections are overruled. 


[| 67,834] Leo J. Meyberg Company v. Eureka Williams Corporation. 


In the United States Court of Appeals for the Ninth Circuit. 


30, 1954. 


No. 13,877. Filed July 


Appeal from the United States District Court for the Northern District of California, 
Southern Division. Epwarp P. Murpxy, District Judge. 


Clayton Antitrust Act 


Exclusive Dealing—Termination of Contract—Refusal to Agree to Deal Exclusively 
in Products.—A defendant’s refusal to continue business relations with the plaintiff unless 
the plaintiff would agree to deal exclusively in the product of the defendant, and the 
defendant’s termination of a contract between the parties because the plaintiff was con- 
tinuing to deal in the product of a competitor of the defendant, were not unlawful under 
Section 3 of the Clayton Act. The contract was terminable at will and did not contain 
any provision prohibiting the plaintiff from dealing in the products of a competitor. There 
was no contract, lease, or sale between the parties; therefore, there could be no violation 
of the section by entering into an illegal lease, sale, or contract. 


See Exclusive Dealing, Vol. 1, § 4009.100. 


For the appellant: H. W. Glensor, San Francisco, Cal. 


For the appellee: Pillsbury, Madison and Sutro; Maurice D. L. Fuller, Jr.; John B. 
Bates; Thomas E. Haven; Anthony P. Brown; Goddard, McClintock, Fulton and Donovan; 


all of San Francisco, Cal. 


Before: Matuews, Heaty and Bong, Circuit Judges. 


[Refusal To Deal—Exclusive Dealing] 


Per CurtamM [In full text]: The com- 
plaint herein alleges a violation of §3 of 
the Clayton Act (15 U. S. C. A. §14) by 
reason of the refusal of appellee to continue 
business relations with appellant unless 
appellant would agree to deal exclusively 
in the product of appellee. That section 
of the Clayton Act makes it unlawful to 
enter into any lease, sale, or contract con- 
ditioned upon the lessee or purchaser not 
dealing in the goods of a competitor, where 
the effect of such lease, sale or contract 
may be to substantially lessen competition 
or create monopoly. The contract (of 1944) 
previously existing between the parties was, 
by its terms, terminable at will, and con- 
tained no provision violative of §3 of the 
Clayton Act. In July, 1952, appellee termi- 


nated the contract by telegram for the 
reason heretofore stated, because appellant 
was continuing to deal in the product of a 
competitor of appellee. 


[No Existing Contract] 


Prior to July, 1952, the contract between 
the parties did not forbid appellant to deal 
in products of a competitor of appellee. 
After July, 1952, there was no contract, 
lease or sale between the parties at all. 
It is manifest that there could be no viola- 
tion of said §3 by entering into an illegal 
lease, sale or contract. 


[Dismissal A firmed] 


The judgment of the district court dis- 
missing this case must therefore be, and it 
hereby is, affirmed. 
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[| 67,835] Revere Copper and Brass, Inc, v. The Economy Sales Company. 


In the United States District Court for the District of Connecticut. Civil Action 
No. 4929. Filed July 16, 1954. 


Connecticut Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Noncontracting Dealer—Effect of 
McGuire Act.—Absent the federal McGuire Act, resale price maintenance contracts are 
unenforceable against nonsigners because such enforcement is in violation of the Sherman 
Antitrust Act. 


See Fair Trade, Vol. 1, J 3040.40, 3258.08. 


: Fair Trade—Enforcement of Fair Trade Prices—Preliminary Injunction—Irreparable 
Injury.—A fair trader which is seeking a preliminary injunction satisfies the requirement 
of irreparable injury when it alleges violations and threatened future violations of its 
fair trade prices. Whether or not damages are to be viewed as irreparable depends more 
upon the nature of the right which is injuriously affected than upon the pecuniary measure 
of the loss suffered. 


See Fair Trade, Vol. 1, J 3362.08. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Policy.— 
The defense that a fair trader should be denied a preliminary injunction in its enforcement 
action because it was not diligent in policing its price structures, which defense was based 
on the testimony of an employee of the defendant who purchased the fair trader’s products 
at less than the minimum price in two stores, was not established where the fair trader 
showed that it has commenced actions against discount houses in two areas, that another 
store discontinued its line of products after demands by the fair trader, and that the 
fair trader is maintaining a watchful eye on retail outlets in the area. A fair trader is not 
required to resort to legal process against every violator; he need only show a sincere 
and diligent effort to police through legal process, if necessary. 


See Fair Trade, Vol. 1, J 3440. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Free and Open Competi- 
tion—The defense to a fair trade enforcement action that the fair trader’s copper- 
bottomed kitchenware was not in free and open competition with commodities of the same 
general class produced or distributed by others was not established in view of evidence 
concerning other producers of such kitchenware. 


See Fair Trade, Vol. 1, § 3154. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Conspiracy in Restraint 
of Trade.—The defense to a fair trade enforcement action that the fair trader has engaged 
in a conspiracy in restraint of trade, based on the defendant’s evidence that on at least 
nine specific items the fair trader and a competitor fixed identical prices, was not estab- 
lished. Even if the fair trader and the competitor were the only two competitors, it is 
extremely doubtful whether the coincidence of identical prices alone could be held to 
constitute a conspiracy in restraint of trade. 


See Combinations and Conspiracies, Vol 1, { 2005.360; Fair Trade, Vol. 1, 3428.08. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement of Prices 
Against Nonsigners Prior to McGuire Act.—It is not a defense to an enforcement action 
that a fair trader used price maintenance against nonsigners prior to the effective date 
of the McGuire Act. The fair trader was not a knowing violator; therefore, there was 
no taint on its present price enforcement attempts. 


See Fair Trade, Vol. 1, { 3040.50, 3258.08. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Existence of Valid Fair 
Trade Contract—A defense to a fair trade enforcement action that the fair trader did 
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not have in existence a valid fair trade contract with a retailer because a witness of the 
defendant could not find the fair trader’s products in the retailer’s store was not estab- 
lished. The defendant’s evidence did not invalidate the contract. 


See Fair Trade, Vol. 1, J 3130. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Lack of Damage—Wide- 
spread Price Violations.—If the violation of fair trade contracts is the rule rather than the 
exception in a vicinity, no damage either past or future could be shown. 


See Fair Trade, Vol. 1, [ 3362.08, 3440. 


Fair Trade—Enforcement of Fair Trade Prices—Economic Considerations.—A court 
must enforce the law as it is, regardless of its opinion as to the economic advisability of 


the so-called “fair trade” theory. 


It is part of our law by acts of Congress and the state 


legislatures, which are valid even if considered inconsistent with the basic principles of 
a free competitive system as formerly carried out in the federal antitrust laws. 


See Fair Trade, Vol. 1, 3085.08. 


For the plaintiff: John H. Filer of Gumbart, Tyler, Corbin and Cooper, New 


Haven, Conn. 


For the defendant: Arthur S. Sachs of Sachs, Sachs and Sachs, New Haven, Conn. 


Memorandum of Decision on Motion 
for Temporary Injunction 


J. JosepH SmiruH, District Judge [In full 
text except for omission of Findings of Fact 
and Conclusions of Law indicated by aster- 
isks]: This is a motion by plaintiff seeking 
a temporary injunction restraining defend- 
ant from selling goods manufactured and 
trademarked by plaintiff at less than the 
price stipulated in an alleged fair trade 
contract between plaintiff and Olds and 
Whipple, Inc., a Hartford retailer. 

x ok x 


DISCUSSION 
Plaintiff seeks a temporary injunction 
under the Conecticut Fair Trade Act; 
Connecticut General Statutes Sec. 6708 


et seg., Revision of 1949, as sanctioned by 
the McGuire Act. Absent the iatter federal 
legislation, resale price maintenance con- 
tracts are unenforceable against non-signers 
because in violation of the Sherman Anti- 
trust Act; Schwegmann Bros. v. Calvert 
Distillers Corp. [1950-1951 TrapveE CAasES 
7 62,823], 341 U. S. 384 (1951). Defendant 
opposes this motion on various bases. Plain- 
tiff appears to have made out a prima facie 
case for injunction. 


[Requisites for Preliminary Injunction] 

Although applications for preliminary 
injunctions are frequently refused where 
the right is doubtful because of disputed 
questions of fact or law, it is noted that 
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even if there is such a conflict, if plaintiff 
shows an irreparable injury will be suf- 
fered prior to the final hearing, that there 
is a reasonable probability that the facts 
will be established as he alleges and that 
the injunction will not cause great injury 
to the defendant, a preliminary injunction 
may issue, 

The question presented is whether the 
defenses raise any valid issues that present 
a dispute to be considered only in a final 
hearing. 


[J rreparable Injury] 


(1) Should plaintiff's motion be denied 
because it has not proven irreparable in- 
jury? Generally today, if a plaintiff comes 
within the purview of the Fair Trade Act, 
then violations and the threat of continued 
violations entitle him to injunctive relief. 
Burroughs Wellcome and Co. v. Johnson 
Wholesale Perfume Co. [1940-1943 TraprE 
Cases § 56,194], 128 Conn. 596 (1942). In 
an action for an injunction forbidding the 
defendant from selling the plaintiff’s prod- 
ucts at cut rate prices, defendant contended 
that since only slight monetary damage 
had been shown, the injury was not irrep- 
arable and there was no basis for injunctive 
relief. The court in granting the injunction 
stated: 


“Whether damages are to be viewed 
by a court of equity as irreparable or not 
depends more upon the nature of the 
right which is injuriously affected than 


Copyright 1954, Commerce Clearing House, Inc. 


Number 6—47 
10-5-54 


upon the pecuniary measure of the loss 
suffered, . . .’ The basis for injunctive 
relief in such a case as this is not past 
violations but threatened future ones.” 


This would appear to coincide with the 
general doctrine in injunctive relief cases. 
Plaintiff here has alleged the threatened 
future violations, and since the McGuire 
Act re-establishes the 1942 Connecticut case 
as good law over the body of Schwegmanmi, 
plaintiff satishles the requisite irreparable 
injury aspect. 


The case cited by defendant in CCH 
[1948-1949] Trane Cases [f 62,427], Ditchek 
v. Weiss, 121 NYLJ 1892 (1949), appears 
to be based on the proposition that “the 
violation of the Fair Trade contracts is the 
rule rather than the exception in the vicinity.” 
If such an assertion could be proven, no 
damage either past or future could be 
shown. Unless we construe the evidence of 
defendant’s witness who bought Revere 
Ware at less than the minimum retail price 
in several area stores to constitute abandon- 
ment of its policy by plaintiff, then the 
injunction should not be denied, 


[Policing Prices] 


(2) The second contention made by de- 
fendant is that plaintiff’s motion should be 
denied because plaintiff has not been dili- 
gent in policing its price structures. This 
argument is based on the testimony of de- 
fendant’s employee who shopped in two 
stores in the Hartford area and purchased 
plaintiff’s products at below the Fair Trade 
minimum price. Plaintiff counters with refer- 
ence to testimony showing that it has com- 
menced an action against another discount 
house in the Hartford area and one in the 
New Haven area, that another Hartford 
area store, Consumer Sales Company, after 
demands by the plaintiff, discontinued plain- 
tiff’s line of merchandise. There was other 
testimony that plaintiff is maintaining a 
watchful eye on the various retail outlets 
in the area. 


On the testimony as adduced there would 
appear to be no significant conflict or dis- 
pute on the facts, and the evidence pre- 
sented by the defendant would seem to raise 
only the barest inference that plaintiff is 
not policing its price structure. The gen- 
eral principle of law oft-cited on this point 
was stated by Shientag, J. in Calvert Dis- 
tillers v. Nussbaum Liquor Stores, 2 NY 
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Supp. (2d) 320. The court there held that 
all the producer-plaintiff must show is a 
sincere and diligent effort to police, through 
legal process if necessary, but that he is not 
required as a matter of law to resort to 
legal process against every violator. On 
the other hand, the cases cited by the de- 
fendant present situations where defendant 
introduced evidence of abandonment by 
plaintiff of his rights by failure to enforce 
them in any way over a long period of time. 
Such evidence is not present here. The 
defense of non-enforcement is not well 
taken, 


[Free and Open Competition] 


(3) The third defense is that plaintiff's 
products are not “in free and open competi- 
tion with commodities of the same general 
class produced or distributed by others.” 


The Eastman Kodak case concerning color 
and black and white film can hardly be held 
analogous to the case before us. Eastman 
Kodak Co. v. Federal Trade Commission, 
CA 2 [1946-1947 Trave Cases § 57,517], 158 
F. 2d 592. Plaintiff’s cases are much closer. 

At any rate, the evidence concerning 
other producers of copper-bottomed kitchen- 
ware was sufficient to obviate this defense. 


[Alleged Conspiracy] 


(4) Defendant next relies on a theory 
of implied conspiracy in restraint of trade. 
This contention is grounded in his evidence 
that on at least nine specific items plaintiff 
and Eckoware fixed identical prices. 

Even if Revere and Eckoware were the 
only two competitors, it is extremely doubt- 
ful whether the coincidence of identical 
prices alone could be held to constitute a 
conspiracy in restraint of trade. 

The note cited by defendant at 63 Yale 
L. J. 538 presents the theory of implied 
conspiracy as an advocated weapon in given 
situations, but the case cited at n, 50, [nter- 
state Circuit v. U. S., 306 U. S, 208 (1939), 
presents a situation of conscious plan and 
participation. Even if such a policy argu- 
ment were generally adopted, this does 
not appear to be the case warranting its 
application. 


[Enforcement Against Nonsigners| 


(5) Defendant’s fifth defense is based on 
the theory that plaintiff's use of price main- 
tenance against non-signers prior to the 
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effective date of the McGuire Act is cause 
for the denial of the injunctive relief he 
now seeks. Plaintiff maintains, and we 
agree, that since plaintiff was not a knowing 
violator prior to Schwegmann (and who 
was?), there is no taint on his price struc- 
ture enforcement attempts now. In count- 
less other cases plaintiff was enforcing 
against non-signors prior to Schwegmann 
without incurring any post-McGuire dis- 
ability in enforcement. Neither of the cases 
cited by defendant are applicable to this 
situation. 


[Existence of Fair Trade Contract] 


(6) The final defense is based on the 
alleged failure by plaintiff to prove that 
there is in existence a required valid con- 
tract with Olds and Whipple. This con- 
tention is based on the fact that although 
plaintiff has introduced what appears to be 
a subsisting contract with Olds and Whipple, 
a witness of defendant could find no Revere 
Ware or other kitchenware in the Olds 
and Whipple store on June 14, 1954. 


Defendant’s evidence in this regard does 
not invalidate the contract introduced into 
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evidence. There is nothing to indicate that 
any notice of termination was ever given by 
either party as required. That there was 
no Revere Ware in the shop in a given 
day does not necessarily imply that Olds 
and Whipple no longer carry Revere prod- 
ucts at all, or more important, that they 
did not carry Revere products on the date 
of notice to the defendant of the contract 
and minimum price list. 


[Economic Issue] 


Regardless of a court’s opinion as to the 
economic advisability of the so-called “Fair 
Trade” theory, it is now part of our law 
by acts of Congress and the state legisla- 
tures, which are valid even if considered 
inconsistent with the basic principles of a 
free competitive system as formerly carried 
out in the federal antitrust laws. The court 
must enforce the law as it is. 


[Injunction] 


The temporary injunction may be granted 
with a bond of $1,000 as stipulated to be 
furnished by plaintiff pending final hearing. 


[| 67,836] Joseph H. Lyons and Jessie H. Lyons, individually and as co-partners 
doing business under the name and style of Lyons Electrical Distributing Company v. 
Westinghouse Electric Corporation and General Electric Company. 


In the United States District Court for the Southern: District of New York. Civ. 


77-94. Dated August 23, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Stay of Proceeding— 
State Court Action.—A treble damage action brought by distributors against manufac- 
turers was stayed pending the final outcome of a state court accounting proceeding which 
was brought by one of the manufacturers against the distributors, and in which the 
manufacturers claimed that identical issues were being considered, where the state court 
found that the distributors’ claim of antitrust violations as a defense to the accounting 
action was unsubstantiated and ordered an accounting. Although the distributors con- 
tended that they should be permitted to take depositions, the expense and hardship of 
depositions in an antitrust proceeding should not be compelled when there is reasonable 
likelihood that the conclusion of the state court proceeding would make it unnecessary 
to try the present antitrust action. This is especially true when the antitrust charge was 
an apparent retaliation to the accounting proceeding. 


See Private Enforcement and Procedure, Vol. 2, 7 9010.355. 
For the plaintiffs: Copal Mintz, New York, N, Y. 


For the defendants: Cravath, Swaine and Moore, New York, N. Y., and Simpson, 
Thacher and Bartlett, New York, N. Y. 


For a prior opinion of the U. S. Court of Appeals, Second Circuit, see 1953 Trade 
Cases J 67,423. 
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Memorandum 
[Antitrust Action Stayed] 

Watusu, District Judge [Jm full text]: 
Defendants move to stay further proceed- 
ings in the above entitled action pending 
the outcome of an accounting proceeding 
in the courts of the State of New York in 
which they claim identical issues are being 
considered and in which an interlocutory 
order for an accounting has already been 
entered. 


The motion is granted. 


[State Court Action] 


This action to recover triple damages for 
violation of antitrust laws was commenced 
by plaintiffs after Westinghouse had initi- 
ated a proceeding in the State Court to 
recover from them for dishonest account- 
ing. Plaintiffs were agents of Westinghouse 
in the distribution of electric lamps. A 
claim of antitrust violation was raised by 
them as a defense in the State action and 
was found unsubstantiated. An accounting 
has been ordered and its conclusion now 
awaits their prosecution of an appeal. 


[Depositions] 

Plaintiffs claim they should be permitted 
to take the depositions of the officers and 
employees of the defendants without fur- 
ther delay. They have already examined 
the officers and employees of Westinghouse 
in the State action. Depositions cover 800 
pages of testimony and 6,000 documents. 
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They have not examined General Electric 
because a pre-trial order requires that these 
depositions follow those of Westinghouse. 


[Trial of Action May Be Unnecessary] 


The expense and hardship of depositions 
in an antitrust proceeding should not be 
compelled when there is reasonable likeli- 
hood that the conclusion of the State pro- 
ceeding will make it unnecessary to try the 
action pending here. Especially is this true 
when the antitrust charge was an apparent 
retaliation to a proceeding to recover for 
false accounting. It is no longer a matter 
of charge and counter charge; the State 
Court has found the antitrust claim unsub- 
stantiated and it further found that: 


«ck ok %* The defendants boldly admitted 
not only that a special, and apparently 
secret, consignment ledger was kept but 
also that their monthly reports were 
false and to such an extent that even 
they themselves were unfamiliar with all 
of the details. Those admissions cast a 
very severe and obvious pall over the 
defendants’ position. * * *” 


The “obvious pall” cast over the plaintiffs’ 
position in the State Court extends here. 


There is no showing that they will be 
improperly prejudiced by delay. Neither 
plaintiffs nor defendants have pressed this 
action vigorously. Twenty months have 
passed since the pre-trial order. 


Motion granted. Settle order. 


[1 67,837] Ida Amusement Corp. v. RKO Pictures Corporation, Radio Keith- 
Orpheum Corporation, RKO Radio Pictures, Inc., Warner Bros. Pictures, Tic. athue J. 
Theatres, Inc., Universal Corporation, Universal Film Exchanges, Inc., and Twentieth 


Century Fox Film Corporation. 


In the United States District Court for the Southern District of New York. Civ. 


94-67. Filed August 17, 1954. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Violation of Govern- 
ment Decree as a Cause of Action—Effect of Clayton Act, Section 5—A motion picture 
exhibitor’s cause of action alleging that distributors have been violating a decree entered 


in an independent antitrust proceeding brought against the 


distributors by the United 


States was dismissed on the ground that the claim for relief must be based on a violation 


of the antitrust laws and not upon a violation of an antitrust decree. 


Section 5 of the 


Clayton Act does not give the exhibitor a cause of action for the violation of a United 
States decree, nor does it create a new cause of action. The section only makes such a 
decree prima facie evidence against a defendant and does not make such a decree con- 


clusive evidence against a defendant. 


See Private Enforcement and Procedure, Vol. 2, $9009.170, 9012.300. 
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Private Enforcement and Procedure—Suit for Civil Damages—Motion To Strike 
Allegations of Background.—In an action by a motion picture exhibitor alleging that 
motion picture distributors and an exhibitor required it to show motion pictures seven 
days after they were shown at a theatre owned by the defendant exhibitor, a motion to 
strike allegations of background was denied. Allegations of background are within 


permissible limits, and there was no showing of prejudice to the defendant. 
See Private Enforcement and Procedure, Vol. 2, J 9013.595. 
For the plaintiff: Frederick E. M. Ballon, New York, N. Y. 


For the defendants: 
New York, N. Y. 


Memorandum 


Watsu, District Judge [In full text]: 
Plaintiff, an independent theatre operator, 
alleges that the defendants who are motion 
picture distributors and defendant, J. ily 
Theatres, Inc., have damaged plaintiff by 
engaging in restraint of trade in violation 
of the Sherman Antitrust Act and the Clay- 
ton Act in that they, without any reasonable 
basis, require plaintiff to show their pictures 
seven days after they are shown at another 
theatre owned by J. J. Theatres, Inc. 


[Violation of Government Decree Not 
Actionable] 


This motion by defendant Twentieth Cen- 
tury Fox Film Corporation seeks dismissal 
of a second cause of action in which plain- 
tiff alleges that these defendants have been 
violating a decree entered in an independent 
proceeding brought against them by the 
United States. It contends that this decree 
can only be enforced by a contempt pro- 
ceeding brought by the United States. 
United States v. Paramount Pictures, Inc., 
D. C. S. D. N. Y. [1948-1949 Trape Cases 
1 62,215], 75 F. Supp. 1002. 


This motion must be granted. It is not 
violation of the decree as such which is 
actionable. Conduct inconsistent with the 
decree is prima facie evidence of violation 
of the statute but the claim for relief must 
be for violation of the statute not violation 
of the decree. Tivoli Realty, Inc. v. Para- 
mount Pictures, Inc., D. C. Del. [1948-1949 
TRADE Cases { 62,327], 80 F. Supp. 800, 
803; Brownlee v. Malco Theatres, D. C. W. 
D. Ark, [1950-1951 Trapr Cases 7 62,911], 
SOP OUD pe Ole eSl7- 

Section 5 of the Clayton Act (15 U. S. 
C. A. § 16) provides, in part, as follows: 

“A final judgment or decree rendered 
in any criminal prosecution or in any suit 
or proceeding in equity brought by or on 
behalf of the United States under the 
antitrust laws to the effect that a defend- 
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Dwight, Royall, Harris, Koegel & Caskey (John F. Caskey), 


ant has violated said laws shall be prima 
facie evidence against such defendant in 
any suit or proceeding brought by any 
other party against such defendant under 
said laws as to all matters respecting 
which said judgment or decree would be 
an estoppel as between the parties there- 
to: Provided, This section shall not apply 
to consent judgments or decrees entered 
before any testimony has been taken. 

«OK OK” 

It was the purpose of this section to 
simplify plaintiff’s problem of proof not to 
give it a new cause of action. Its only 
right of recovery is derived from Section 4 
of the Clayton, Act, (15,,U. SCs A..§.15), 
which allows recovery for triple damages 
to “any person who shall be injured in his 
business or property by reason of anything 
forbidden in the antitrust laws”. To argue 
that Section 5 gave plaintiff a cause of 
action for violation of such United States 
decree, it would be necessary to argue that 
this section made such a judgment or decree 
concluswe evidence against a defendant rather 
than prima facie. 


[Motion To Strike Allegations] 


Paragraph THIRTY-FIRST is improper 
and must be stricken. Paragraphs TWENTY- 
NINTH and THIRTIETH may be prop- 
erly alleged. Sinaiko Bros. Coal & Oil Co. 
v. Ethyl Gasoline Corp., D. C. S. D. N. Y., 
PARIS ADS 20S). 


Defendant also moves to strike certain 
language from the first cause of action: 
namely, part of paragraph THIRD which 
alleges that defendant, RKO Pictures Cor: 
poration, was created as part of the plan 
of reorganization of the Radio Keith- 
Orpheum Corporation in accordance with a 
decree of this court and certain language in 
paragraph TWENTY-SEVENTH, and cer- 
tain statutory references in paragraph FIRST 
and TWENTY-SEVENTH which allege 
that the restraint of trade complained of 
extends to the District of Columbia and 
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Westinghouse Electric Corp. v. Charles Appliances, Inc. 

the territories and possessions of the United 
States. This motion is denied. The allega- 
tions of background are within permissible 
limits. There is no showing of prejudice 
to defendant. 


Plaintiff is allowed ten days within which 
to amend its complaint in accordance with 
this memorandum. 


Settle order. 


[] 67,838] Westinghouse Electric Corp. v. Charles Appliances, Inc. 


In the New York Supreme Court, New York County, Special Term, Part IX. 132 
N. Y. L. J., No. 38, p. 2. Dated August 24, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Activity 
Against “Club Plans.”—The defense to an enforcement action that the fair trader was 
being indulgent with its “Club Plan” purchasers, and that it was not prosecuting them 
for any unfair trade practices, was insufficient where the fair trader, after being denied 
a temporary injunction (in part) because of its dealings with such plans, notified the 
plans that their method of doing business was open to question and thereafter did not 
sell any merchandise to them. It was not necessary for the fair trader to sue the plans 
for there was no evidence that they had been selling below the scheduled prices. Further- 
more, there was no proof as to the effect of sales through “Club Plans” upon the business 
of retail dealers in the area. The fact that the fair trader, in the last two years, has 
brought injunction proceedings in over fifty actions in the area shows that the fair trader 
has been diligent at least against dealers other than the plans. 


See Fair Trade, Vol. 1, { 3440.34. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Activities at Time of 
Trial._The defense to an enforcement action that the fair trader was selling to club plans 
at the time the suit was commenced, and that therefore the fair trader acquiesced to 
the club plans’ disregard of scheduled resale prices, was insufficient where the fair trader 
ceased selling to the plans prior to trial. Relief will be granted in accordance with the 
facts as they appear on the trial of the action. 


See Fair Trade, Vol. 1, {| 3440.34. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Consumer Discount 
Plan.—A plan under which a purchaser of a soap would receive coupons and, by present- 
ing a certain number of coupons to a dealer of a fair trader’s products, would receive a 
reduction of two dollars from the dealer on the purchase of the fair trader’s products did 
not bar the fair trader from enforcing its prices against a retailer. The plan was open to 
all dealers, including the retailer, and was inciuded in the schedules by which the fair 
trader established its resale prices. Since the retailer chose not to make use of the plan 
and to violate the law by underselling, it was not in a position to criticize the plan. Fur- 
thermore, the plan was discontinued prior to the trial of the action. 


See Fair Trade, Vol. 1, J 3436.34. 


For a prior opinion of the New York Supreme Court, New York County, see 1954 
Trade Cases {] 67,685. 


[Club Plans—Defense] 


CoLEMAN, Justice [Jn full text]: But for 
the defenses there would be no question 
that the plaintiff is entitled to injunction; 
the defendant concedes so much. The de- 


them for any unfair trade practices. But 
the plaintiff after the decision denying a 
temporary injunction in part because of 
its dealings with “Club Plans” notified the 
latter that their method of doing business 


fenses are two fold and neither one is suff- 
cient. First, the defendant says that the 
plaintiff is being indulgent with its “Club 
Plan” purchasers; that it is not prosecuting 
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was open to question and advised them that 
no more merchandise would be sold to 
them. No merchandise was sold to the 
plans following this notice. As to the plea 
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that the plaintiff has not sued the plans to 
enforce its notice that seems to me to be 
an extravagant position on the part of the 
defendant. There is no proof that the plans 
have been selling below the scheduled prices 
and in the absence of such proof it must be 
assumed that the plans are adhering to the 
schedules or are in fact discontinuing the 
sale of the plaintiff’s products. The con- 
tinued use by the plans of their catalogues 
(for all sorts of articles from innumerable 
manufacturers) prepared well in advance of 
their distribution is no proof for the de- 
fendant; and in any case since the date of 
printing the plaintiff has reduced its sched- 
uled retail prices below those stated in the 
catalogues. Nor has there been any proof 
as to the effect of sales through “Club 
Plans” upon the business of retail dealers 
in this area. Unless and until there has 
been some showing that the plans have been 
offending and that the plaintiff has been 
inert with respect to them, the defendant 
is in no position to argue his plea. That the 
plaintiff has been diligent to assert its rights 
at least against dealers other than plans is 
shown by the fact that in the last two years 
it has brought injunction proceedings in 
over fifty actions in the metropolitan area 
and nearby. 

The second ground of defense relates 
again to the plaintiff’s dealings with the 
plans. When this suit was started plaintiff 
was still selling to them; and this, accord- 
ing to the defendant, prevents the plaintiff 
from asking equitable relief. But there 
have been genuine differences of opinion 
on the question whether sales to “Club 
Plans” constituted an acquiescence on the 
part of manufacturers in a disregard of 
their scheduled resale prices. There has 
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been no showing, as I have said, of the 
extent to which competition by “Club Plans” 
interfered with defendant’s business. Sales 
to such plans have ceased and I believe 
that the state of affairs here is such that 
the principle of granting relief in accordance 
with the facts as they appear on the trial 
should be invoked. We cannot say that 
the plaintiff “has violated conscience” and 
it seems to me that the defendant is the last 
one to assert that defense. 


[Soap Plan—Defense]| 


The ‘Woodbury Soap Plan” does not affect 
the result. That, too, had been discontinued 
by the time of the trial. It was a plan by 
which purchasers of Woodbury soap by pre- 
senting four coupons of the soap would re- 
ceive a reduction of $2 from a dealer on the 
purchase of a Westinghouse product. The 
dealer would then redeem the coupons with 
the plaintiff’s distributor. The plan was 
open to all dealers including the defendant 
and was included in the schedules by which 
the plaintiff established its resale prices. 
(One of the documents offered in evidence 
by the defendant is a notice sent to him by 
the plaintiff announcing the plan and mak- 
ing it available to him.) The upshot of the 
plan is that the plaintiff apparently lost 
money in its immediate operation. Its ob- 
ject undoubtedly was to encourage con- 
sumers to resort to dealers who adhered to 
scheduled resale prices. If the defendant 
chose not to make use of the plan and to 
violate the law by underselling, it is hardly 
in a position to criticize the plan itself. 
There will be a decree for the plaintiff, the 
provisions of which will be settled on two 
days’ notice. 


[f 67,839] Hunter Douglas Corporation v. Lando Products, Inc. v. Hunter Douglas 


Corporation. 


In the United States Court of Appeals for the Ninth Circuit. 


August 18, 1954. 


No. 13,372. Filed 


Appeals from the United States District Court for the Northern District of Cali- 
fornia, Southern Division. Micuaert J. Rocue, District Judge. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Inconsistent Findings of Fact—Proof of Violation of Section 3, Clayton Act—The dis- 
missal of a counterclaim in a patent infringement suit, wherein a manufacturer of 
aluminum venetian blind slat stock alleged that the only manufacturer of a patented 
plastic venetian blind tape required purchasers of its tape to buy unpatented blind slat 
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Hunter Douglas Corp. v. Lando Products, Inc. 
stock from it, was vacated and the cause remanded where there was an irreconcilable 
inconsistency in the trial court’s findings, that is, the court found that the alleged tie-in 
sales were not clearly proved while it also set forth in the findings classical examples of tie-in 
sales. There should be a clear statement of whether or not there were any tie-in sales. 
Unless there were actual sales, there was no violation of Section 3 of the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, | 9009.907, 9015.80. 


: Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Findings of Fact—Damages.—The dismissal of a counterclaim alleging illegal tie-in sales 
was vacated and the cause remanded where the trial court’s findings of fact contained no 
statement as to whether or not the counterclaimant had been damaged by any violation 
of the antitrust laws. A conclusion of law which set forth that the counterclaimant had 
not established that it had been so damaged cannot take the place of a finding of fact. 


See Private Enforcement and Procedure, Vol. 2, J 9009.318, 9015.80. 


For the plaintiff-appellant: Donovan O. Peters, Charles F. Hutchins, Jr., and Sherman 
& Peters (Pennie, Edmonds, Morton, Barrows & Taylor, New York, N. Y., of counsel), 
San Francisco, Cal., for Hunter Douglas Corp. 


For the defendant-appellee: Flehr & Swain, and Julian Caplan, San Francisco, Cais 


for Lando Products, Inc. 


Affirming in part and vacating and remanding in part a judgment of the U. S. District 
Court, Northern District of California, Southern Division, 1952 Trade Cases { 67,273. 


Before: Bonz, Orr and Lemmon, Circuit Judges. 


Lemmon, Circuit Judge [Jn full text except 
for that portion of the opinion concerning the 
validity of the patent]: There are two appeals 
before us. Hunter Douglas Corporation, 
hereinafter referred to as Hunter, appeals 
from that portion of a judgment which de- 
creed that the claims in patent No, 2,503,824 
are not infringed by Lando Products, Inc., 
and that said claims are invalid. Lando 
Products, Inc., hereinafter referred to as 
Lando, appeals from a dismissal of its 
counterclaim. 


THE PATENT CONTROVERSY 


Letters patent were issued to Hunter as 
assignee of the inventors on April 11, 1950. 
The inventors perfected a process of trim- 
ming the edges of aluminum strips used in 
Venetian blinds so as to minimize or elimi- 
nate cracks which had heretofore been 
found in the finished product after rolling 
the siipse * > 

x k OX 


THE COUNTERCLAIM 


We turn now to Lando’s counterclaim. 
Lando alleges that Hunter violated the 
Federal Antitrust Laws and that as a result 
of this violation Lando suffered injury to 
its business and property. Damages and 
an injunction are prayed for. See 15 USCA 
Secs. 15 and 26. 
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[Tie-in Sales Alleged] 


The violation charged is that, during the 
period from the middle of 1949 to the middle 
of 1950, Hunter, being the only manufac- 
turer of patented plastic Venetian blind tape, 
as a condition of sale of such tape required 
purchasers to buy unpatented aluminum 
Venetian blind slat stock. It is further al- 
leged that Lando, which makes aluminum 
slat stock but not tape, thereby lost sales 
of slat stock. In other words, illegal tie-in 
sales are alleged as the substance of the 
counterclaim. 


[Findings Inconsistent] 


There is an irreconcilable inconsistency 
between Finding No. 22, on the one hand, 
and Findings Nos. 25 and 26, on the other 
hand, The text of the findings in question 
follows: 


“(22) Assuming that the alleged tie-in 
sales were clearly proved, which they 
were not, and that the Defendant lost 
customers thereby, there is no showing 
that Defendant’s plant could have han- 
died additional orders.” 

“(25) In May, 1949, shortly after the 
plastic tape (was) put on the market, 
Plaintiff instructed its salesmen to restrict 
the sale of tape to those who purchased 
aluminum slat stock from Plaintiff, and 
this instruction was subsequently repeated. 
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“(26) Customers of Plaintiff were told 
both orally and in writing that it was nec- 
essary to purchase slat stock from Plain- 
tiff in order to get plastic tape. Several 
potential customers of Defendant refused 
to purchase Defendant’s slat stock be- 
cause consumers demanded plastic tape 
and in order to get the tape it was neces- 
sary to buy the slat stock from Plaintiff.” 
(Emphasis supplied) 

In Finding No. 22, we are told that the 
“alleged” tie-in sales were not “clearly proved”. 
Findings Nos. 25 and 26, on the other hand, 
set forth classical examples of tie-in. 


Furthermore, there should be a clear 
statement of whether or not there were any 
tie-in sales. The oblique and incidental 
assumption regarding such “alleged” sales, 
in Finding 22, is not an acceptable substi- 
tute for a definite and forthright Finding of 
Fact. Unless there were actual sales, there 
was no violation of 15 USCA Sec. 14. See 
Nelson Radio & Supply Co. v. Motorola, Inc., 
5 Cir., 1952 [1952 Trape Cases f 67,386], 
200 F. 2d 911, 914-916, certiorari denied, 
1953, 345 U. S. 925, and Leo J. Mevyberg 
Company v. Eureka Williams Corporation, 9 
Cir. [1954 TrapE Cases { 67,834], decided on 
July 30, 1954. 


Faced with similar situations, this Court 
has repeatedly followed the practice of re- 
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manding the case to the trial court for con- 
sistent or otherwise proper findings.” Such a 
procedure is here clearly the desirable one. 


[Damage Issue] 


The Findings of Fact contain no state- 
ment as to whether Lando has been damaged 
by any alleged violations of the Antitrust 
Acts, as averred in the Counterclaim. Con- 
clusion of Law No. 8 sets forth that 
Lando has not established that it has been 
so damaged, but a Conclusion of Law 
should not take the place of a Finding of 
Fact. The District Court is hereby directed 
to make a Finding of Fact on the question 
of damages, if any, suffered by Lando on 
its Counterclaim. 

Accordingly, that portion of the judg- 
ment which holds the patent to be invalid 
for want of invention, is affirmed. The por- 
tion of the judgment dismissing the coun- 
terclaim is vacated and the case is remanded 
to the District Court with directions to 
enter consistent Findings of Fact and Con- 
clusions of Law on the issues of the exist- 
ence of tie-in sales and the damages, if any, 
suffered by Lando on its Counterclaim. 

Affirmed in part, vacated in part, and 
remanded. 


[] 67,840] River Company, Inc., Chotin Towing Corporation and Greenville Towing 
Company, Inc. v. Texas Eastern Transmission Corporation, Texas Eastern Production 
Corporation, Triangle Pipeline Company and Triangle Refinery, Inc. 


In the United States District Court for the Southern District of New York. 


93-209. Filed August 20, 1954. 


Civ. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Transfer of Wenue—Convenience of Parties 
and Witnesses.—A motion of defendants to change venue from New York to Louisiana 
was granted for the convenience of the parties and witnesses and in the interest of justice. 
The main offices of all of the parties were in Mississippi, Louisiana, or Texas, and 
virtually all of their business activities took place west of Pittsburgh. Only one of the 
defendants conducted business regularly in New York; however, its New York contacts 
were insignificant for the purposes of the motion. The only grounds advanced for a 
trial in New York were that New York would receive, to some extent, the economic 
effect of an alleged monopoly, and that the plaintiffs expected to question the officers 
of companies whose main offices were in New York. 


See Private Enforcement and Procedure, Vol. 2, J 9008.600. 
For the plaintiffs: Groban and Rava, New York, N. Y. 
For the defendants: Lord, Day and Lord, New York, N. Y. 


177 F. 2d 564, 565; Gillis v. Gillette, 9 Cir., 1949, 
fides PACU G tah 


2 Paramount Pest Control Service v. Brewer, 
9 Cir., 1948, 170 , 24.553; 554; id., 9 Cir., 1949, 
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Memorandum 
[Change of Venue] 


Watsu, District Judge [Jn full text]: 
Defendants move to change venue of the 
above entitled antitrust action from this 
district to the Western District of Louisiana. 
In addition, three defendants move to quash 
service on the ground that they do not 
transact business in the Southern Districi 
and that they may not be found there. 


It is admitted that the defendant Trans- 
mission intends to convert one of its large 
pipelines from the transportation of natural 
gas to the transportation of petroleum 
products. As converted it will run from the 
Texas-Louisiana-Arkansas area to cities in the 
Ohio River Valley as far east as Pittsburgh. 
The complaint alleges that this conversion 
will establish a monopoly in the transporta- 
tion of petroleum which will injure plain- 
tiffs who presently operate barges for such 
transportation along the Mississippi and 
Ohio Rivers. 


The motion to change venue is granted. 
The convenience of the parties and wit- 
nesses and the interest of justice will be 
better served by a trial in Louisiana than 
a trial in New York City. 


[Business Activities] 


The main offices of all of the parties, 
plaintiffs as well as defendants, are in Mis- 
sissippi, Louisiana or Texas. Virtually all 
of their business activities take place west 
of Pittsburgh. Transmission, alone, con- 
ducts business regularly in New York and 
its New York contacts are insignificant for 
purposes of this motion. Its business is 
the transportation of natural gas from 
Texas to eastern Pennsylvania and New 
Jersey. Its sole delivery in the State of 
New York is by a lateral line from its 
New Jersey terminals, delivering up to a 
maximum daily quantity of 7,627,000 cubic 
feet of natural gas to the New York and 
Richmond Gas Company in Staten Island. 
This delivery is substantially less than one 
percent of the system’s deliveries in other 
states. It shares with another company a 
small office suite in Manhattan, where it 
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employs a single employee who acts as 
telephone operator and secretary. Its ex- 
ecutives visit New York irregularly. They 
arrange financing through New York firms 
and they undoubtedly confer with New 
York executives of other firms. Officers of 
plaintiffs visit New York only in connection 
with the solicitation of business for their 
Mississippi and Ohio River barges. 


New York is not a natural forum for 
either plaintiffs or defendants. Neither is 
it a natural forum for resolution of the 
issues of this action. The only bases ad- 
vanced for a trial in New York are: (1) 
New York will receive, to some extent, the 
economic effect of the alleged monopoly, 
and (2) plaintiffs expect to question, and 
perhaps call as witnesses, the officers of the 
petroleum refining companies whose main 
offices are in New York. 


A reading of the complaint and plaintiffs’ 
affidavit leaves no doubt that the area 
principally concerned with their action is 
the Mississippi Valley and not the Atlantic 
Seaboard. So obvious is this fact that 
there is no basis for taking hearings or 
depositions as requested by plaintiffs. This 
is not a close question and there is no 
reason of policy for this Court’s straining 
to hold this action. 


[Consent to Change of Venue] 


The three defendants which move to 
quash service have consented to an order 
changing venue. Their complete absence 
from New York is a further justification for 
the change in venue. Two of these de- 
fendants are subsidiaries of Transmission: 
Texas Eastern Production Corporation 
which is engaged in the development of oil 
and gas properties in Louisiana, Texas, 
Arkansas, Oklahoma and Alabama; and de- 
fendant Triangle Pipeline Company which 
operates a common carrier pipeline in 
Texas, Louisiana and Arkansas. The re- 
maining defendant, Triangle Refinery, Tacs 
is not affiliated with the others; it purchases 
and resells petroleum products along the 
Mississippi and Ohio Rivers. 


It is so ordered. 


Trade Regulation Reports 


1 67,840 


69,716 Court Decisions Number Ruste 
Sunbeam Corp. v. Masters, Inc. Pi:5e 


[| 67,841] Sunbeam Corporation v. Masters, Inc. 


In the United States District Court for the Southern District of New York. Civ. 
57-54. Dated August 21, 1954. 


McGuire Act and New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Violation of Injunction—Sale of Products from Non-Fair Trade Area to 
Fair Trade Area—Contempt ActionAn electrical appliance manufacturer’s petition to 
have a contracting discount house be adjudged in contempt for violating a final decree 
(prohibiting the discount house from advertising, offering for sale, or selling the manu- 
facturer’s appliances at prices less than those established in New York fair trade con- 
tracts) by (1) organizing and operating a mail order house in Washington, D. C., for 
the express purpose of evading the decree; (2) turning over its list of New York cus- 
tomers to the mail order house; (3) causing the mail order house to advertise the 
manufacturer’s appliances to defendant’s New York customers at cut prices; (4) furnishing 
customers in its New York discount house with order blanks to be sent to the mail order 
house; (5) referring customers in its New York discount house to the mail order house; 
and (6) selling the manufacturer’s appliances to customers in New York, through the 
mail order house, at substantially cut prices will not be granted nor dismissed until after 
a complete hearing. 


The issue is whether the Washington, D. C., mail order house was organized, and 
whether the defendant’s activities in New York in connection with the sale and advertising 
of the manufacturer’s appliances from the Washington, D. C., mail order house were 
and are being utilized, as a means of circumventing and defeating the decree entered 
in New York. 


If the defendant has used the Washington, D. C., mail order house as an instrument 
through which to evade the decree, it cannot escape the consequences of flouting the 
decree because the Washington, D. C., mail order house happens to be a distinct corpora- 
tion or that within proper bounds it may carry on its lawful activities. 


See Fair Trade, Vol. 1, ] 3262.34, 3380.34. 


Fair Trade—Violations in Interstate Commerce—Effect of Miller-Tydings Act and 
McGuire Act.—An injunction entered against a contracting party prior to the enactment 
of the McGuire Act cannot be interpreted to exclude from its scope interstate transactions. 
The case of Schwegmann Bros. v. Calvert Distillers Corp. (U. S. Sup. Ct. 1951) 1950-1951 
TRADE CASES {[ 62,823, 341 U. S. 384, neither held nor suggested that the Miller-Tydings 
Act was inapplicable to the interstate transactions of a contract signer. Furthermore, 
the contracting party agreed to abide by the injunction, and the acts complained of in 
the present contempt action occurred, after the enactment of the McGuire Act, which 
was designed to open all interstate commerce to the operation of state fair trade acts. 


See Fair Trade, Vol. 1, § 3262.75, 3262.80. 


For the plaintiff: Rogers, Hoge & Hills (Herman T. Van Mell and Francis P. Kelly, 
of counsel), New York, N. Y. 


* eo the defendant: Joseph F. Ruggierio (Thurman Arnold, of counsel), Brooklyn, 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1950-1951 Trade Cases {| 62,824, 62,653. 


Opinion Plaintiff is a manufacturer of electrical 

[Contempt Action] household appliances which are sold under 

Hels its general trade mark “Sunbeam” and an 

WEINFELD, District Judge [Jn full text]: additional trade mark for specific items 
Plaintiff petitions that defendant be adjudged such as “Coffeemaster,” “Mixmaster” and 
in contempt for violating the injunctive “Shavemaster.” Its business is very sub- 
provisions of a final decree in this action. stantial. In the sale of its appliances in 
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New York plaintiff has availed itself of the 
New York Fair Trade Law, commonly 
known as the Feld-Crawford Act,’ by mak- 
ing contracts with retailers binding the 
latter not to advertise, offer for sale or sell 
articles covered by the contracts for less 
than the minimum prices prescribed by 
plaintiff in its schedules. Defendant, a 
retailer in the City of New York, is a 
discount house which sells various house- 
hold commodities including electrical appli- 
ances manufactured by plaintiff and bearing 
its trade marks. Under date of March 1, 
1950, defendant entered into a fair trade 
agreement with plaintiff. 


[Prior Decree and Order] 


On March 28, 1950 plaintiff instituted 
this action for an injunction, charging de- 
fendant with violation of plaintiff’s fair 
trade contracts with defendant and other 
dealers in the State of New York. On 
consent of the parties, a final decree was 
entered on November 24, 1950. Plaintiff 
claims on the present application that de- 
fendant has violated the following provision 
of the final decree: 


“3. That the defendant, its respective 
officers, employees, servants, agents and 
attorneys, and all persons in active con- 
cert or participation with them, be and 
hereby are permanently enjoined and re- 
strained from advertising, offering for 
sale or selling any commodity bearing, 
or the label of which bears, plaintiff's 
trade-mark or name at prices less than 
those stipulated in plaintifi’s aforesaid 
fair trade contracts with retailers of elec- 
trical appliances in the State of New 
York at prices less than the minimum 
retail prices from time to time set forth 
in plaintiff’s current retail price list fur- 
nished by plaintiff to defendant while 
such fair trade contracts are in force and 
effect.” 


By order entered on November 2, 1953 
defendant has heretofore been adjudged 
guilty of civil contempt for violating this 
decree and directed to pay a substantial 
sum. The order specified that it disposed 
of all violations up to the date of its entry 
“but in the event of future violations of the 
order of this court of November 24th, 1950, 
petitioner may apply for further relief.” 
The order of November 2, 1953 also con- 

1 New York General Business Law, Sec. 369-a 
et seq., L. 1935, c. 976, re-enacted L, 1940, c. 
195. 
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tained a representation by defendant that 
“it will respect and abide by said injunctive 
order of this court.” 


[Activities in Washington, D. C.} 


The present proceeding in which plaintiff 
asserts that defendant has again violated 
the injunction arises out of occurrences 
since the order of November 2, 1953. In 
March, 1954 the principals of the defendant 
organized in Maryland a corporation known 
as Masters Mail Order Co. of Washington, 
D. C, Inc., which will be referred to as 
Masters Mail Order House. The stock owner- 
ship of Masters Mail Order House and de- 
fendant is the same and both companies have 
substantially the same officers. Stephen Mas- 
ters is the president and Anthony Masters 
is the vice-president of each corporation. 
Masters Mail Order House has a store in 
Washington, D. C. from which, in addition 
to an over the counter business, it also 
fills mail orders. Some of the orders so 
filled originated in New York and represent 
sales of plaintiff’s products at less than the 
retail prices established by plaintiff in its 
fair trade contracts with New York re- 
tailers. The circumstances surrounding the 
inception and the filling of these orders and 
the impact in New York of the operations 
of Masters Mail Order House form the 
basis of the charge of contempt now before 
the court. 


Masters Mail Order House has through a 
circular or “flyer” mailed from Washington, 
D. C. to residents in New York and other 
states, offered plaintiff's articles at cut 
prices. Masters Mail Order House has in 
this fashion circularized, automatically and 
without solicitation, on their part, defend- 
ant’s New York customers who hold so- 
called discount or identification cards. In 
addition, order blanks of Masters Mail 
Order House are available at defendant’s 
New York store and have there been sup- 
plied to prospective customers with instruc- 
tions that they be sent to Masters Mail 
Order House in Washington. The order 
blank states that it is subject to acceptance 
by Masters Mail Order House in Washing- 
ton, D. C. Though at first Masters Mail 
Order House made shipments on both a 
prepaid and a C. O. D. basis, it is stated 
that it no longer ships unless it has received 


1 67,841 


69,718 


prior payment. Plaintiff claims that defend- 
ant has violated the injunction by: 


1. Organizing and operating Masters 
Mail Order Co. of Washington, D. C. 
Inc. for the express purpose of evading 
the injunction; 

2. Turning over its list of New York 
customers to that corporation; 


3. Causing Masters Mail Order Co. to 
advertise Sunbeam appliances to defend- 
ant’s New York customers at cut prices; 


4. Furnishing customers in its New 
York store with order blanks to be sent 
to the Master Mail Order Co. in Wash- 
ington; 

5. Referring customers in its New York 
store to the Washington store; and 


6. Selling Sunbeam appliances to cus- 
tomers in New York, through the Wash- 
ington store, at substantially cut prices. 


The gist of plaintiff’s grievance is, then, 
that defendant has created and used Masters 
Mail Order House as a vehicle through 
which to circumvent the injunction in the 
final decree. 


It would be superfluous to restate here the 
development of fair trade legislation, for 
its complete history with references to the 
relevant decisions is found in the recent 
opinion of the New York Court of Appeals 
in General Electric Company v. Masters, Inc. 
[1954 Trapre Cases { 67,776], 307 N. Y. 229 
(June 4, 1954). 


[Defendant's Position] 


There is no fair trade statute in the Dis- 
trict of Columbia. Defendant’s position is, in 
substance, this: Masters Mail Order House 
iS a separate corporate entity which has the 
right to conduct its mail order business in 
Washington; no fair trade statute being in 
effect in the District of Columbia it may 
freely sell there the plaintiff’s trade marked 
appliances for less than the prices estab- 
lished by plaintiff’s fair trade agreements, 
and, in the absence of an explicit federal 
statutory prohibition, may further ship the 
appliances at such prices into states, in- 
cluding New York, where fair trade prices 
prevail. I find no occasion to pass on this 
contention because, in my opinion, it is 
academic here. Plaintiff is not proceeding 
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against Masters Mail Order House but 
against the defendant and it attacks the 
propriety of defendant’s activities. Of course 
if the offenses imputed to defendant, how- 
ever committed, are not forbidden by the 
injunction, their commission cannot con- 
stitute a contempt. 


[Wentling Case Not Applicable | 


On the authority of Sunbeam v. Wentling 
[1950-1951 TrapE Cases § 62,739], 185 F. 
2d 903, reversed [1950-1951 Trape CASES 
{ 62,840], 341 U. S. 944, mod. 192 F. 2d 
7, defendant argues that the injunction in 
the final decree of November 24, 1950 never 
extended to interstate commerce. This is a 
completely untenable position, for the de- 
fendant here was proceeded against as a 
signer of a fair trade agreement whereas the 
defendant in the Wentling case was a non- 
signer. Schwegmann Bros. v. Calvert Corp. 
[1950-1951 TrapE Cases 62,823], 341 U. S. 
384? held merely that under the Miller-Tydings 
Act State fair trade laws could not be invoked 
against a non-signer in respect of transactions 
in interstate commerce. It neither held nor 
suggested that the Miller-Tydings Act was 
inapplicable to the interstate transactions of a 
contract signer. Not alone was the final decree 
in this action made before the decision in the 
Wentling case had been rendered, but at that 
time there was no question of the applica- 
bility of the Miller-Tydings Act to a con- 
tract signer. Finally, as the New York 
State Court of Appeals noted, the Wentling 
case “was decided prior to the McGuire 
Act’s enactment. That the statute was 
designed to alter the Wentling’s rule so as 
to open all interstate commerce to the opera- 
tion of State fair trade acts, appears from 
the statutory language as aforesaid, from 
its legislative history and from judicial de- 
cision (Sunbeam Corp. v. McMillan, 110 F. 
Supp. 836)”. General Electric Co. v. Masters, 
Inc., supra, p. 240. Significantly, the Mc- 
Guire Act was in full force and effect in 
November 1953 when the defendant repre- 
sented that it would “respect and abide by 
said injunctive order of this Court [decree 
of November 24, 1950]” and all the acts now 
complained of occurred after the effective 
date of the Act. In the light of all the 
foregoing, it is clear that the injunction de- 
cree cannot be interpreted to exclude from 
its scope defendant’s interstate transactions. 


2 The Schwegmann case was decided while the 
petition for certiorari was pending in the 
Wentling case. Shortly thereafter the Supreme 
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Court granted certiorari and remanded the 
case for reconsideration in the light of its 
ruling in the Schwegmann case. 
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[Central Issue] 


In final analysis the central issue on this 
motion is not, as posed by defendant, the 
right of individuals affiliated with defend- 
ant to organize and operate a discount com- 
pany in a non-fair trade state or even to 
ship from such a state into fair trade states. 
The essential question is whether Masters 
Mail Order House was organized, and 
whether the defendant’s activities here in 
New York in connection with the sale and 
advertising of plaintiff's products from the 
Washington store were and are being 
utilized as a means of circumventing and 
defeating this court’s mandate of November 
24, 1950. In other words, was a lawful 
activity used to achieve an illegal objective. 


The decree is explicit in its prohibition 
and obviously defendant does not gain im- 
munity by doing through indirection what 
it is forbidden to do directly.2 If defend- 
ant has used Masters Mail Order House as 
an instrument through which to evade the 
decree, it cannot escape the consequences of 
flouting the decree because the Mail Order 
House happens to be a distinct corpora- 
tion or that within proper bounds it may 
carry on its lawful activities. 


[Stmuilar Case] 


It is, however, significant that Judge 
McGohey has recently had occasion to pass 
directly on the activities of Masters Mail 
Order House.* General Electric Company 
brought an action in this court for an in- 
junction and damages, charging, among 
other things, that Masters Mail Order House 
offers for sale, sells and delivers its prod- 
ucts to New York residents for less than 
the retail prices fixed in plaintiff’s con- 
tracts made under the New York Fair 
Trade laws. Defendant moved for summary 
judgment on the grounds that there was no 
issue of material fact and that the complaint 
failed to state a claim on which relief can be 
granted. In support of this motion Masters 
Mail Order House argued, as does the de- 
fendant here, that it was merely conducting 
its mail order business from Washington 
and was not engaged in any activity in New 


3 Leman v. Krentler-Arnold Co., 284 U. S. 448, 
451-452: Cassidy v. Puett Electrical Starting 
Gate Corp., 182 F. 2d 604; Walling v. Reuter 
Co., 321 U. S. 671, 674-675; Hipp v. Buhl Optical 
Co., 282 Mich. 128, 1937; Bigelow v. RKO Radio 
Pictures, [1948-1949 TRADE CASES f 62,328], 
170 F. 2d 783; Aerovox Corporation v. Concourse 
Electric Co., 90 F. 2d 615. 
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COMI? 


York. Judge McGohey, in a comprehensive 
and instructive summary of fair trade legis- 
lation, rejected this contention and held that 
there were issues of fact as to whether 
Masters Mail Order House was advertising, 
offering for sale or selling in New York, 
and said: 


‘* * * Tt is sufficient here to say that, 
from its preamble and its terms, the Act® 
does not leave Masters of Washington 
free from the consequences of its acts 
done in New York in violation of New 
York’s law.” 


It follows a fortiori that if the defendant is 
found to be using Masters Mail Order 
House to evade this court’s injunction, the 
device of a mail order operation to attain 
its end will not immunize its conduct of 
its contemptuous nature. Nor is the defend- 
ant’s contempt less so because committed after 
advance proclamation rather than furtively. 


[Petition Will Not Be Dismissed] 


It follows that defendant is not absolved 
of the charge of contempt, as a matter of 
law, merely because Masters Mail Order 
House is the principal actor and conducts 
a mail order business from Washington, 
D. C. Hence, the petition for a contempt 
adjudication may not be dismissed. 


[Special Master Appointed] 


On anxious reflection the court has, how- 
ever, reluctantly reached the conclusion that 
the application cannot, in justice to the 
litigants, be determined on the papers sub- 
mitted. Plaintiff prays for the imposition 
of a fine which will compensate it for 
damages suffered through defendant’s sales 
at cut prices, including defendant’s profits, 
and for an order authorizing plaintiff to 
make an audit of defendant’s sales. The 
sales here in question are presumably those 
made to New York residents by Masters 
Mail Order House. It may or may not be 
true that the Mail Order House was orga- 
nized as the alter ego of the defendant to 
frustrate the decree of this court. It is not 
inconceivable that it was formed to take ad- 
vantage of the absence of a fair trade law in 


4 General Electric Company v. Masters Mail 
Order Company of Washington, D. C. Inc., 
UES DINGS. Dy NG HW, (Civ-"'93-260, ‘decided 
July 28, 1954 [1954 TRADE CASES {f 67,827]. 

5 McGuire Act, 15 U.S. C. A. 45. 
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the District of Columbia, with the genuine 
purpose of conducting the enterprise within the 
limitations of the law. Even so, its sales to 
New York residents or some of such sales at 
any rate, might still be found to be in viola- 
tion of the injunction. Obviously, if Masters 
Mail Order House was created for the purpose 
of evading the decree in this action, its con- 
tact with New York must be viewed differ- 
ently than would be the case if it was formed 
as a lawful enterprise. The present papers do 
not sufficiently enlighten this basic issue to 
enable the court to reach an informed judg- 
ment on it. The consequences to defendant 
of a possible second contempt adjudication 
in this action are indeed serious. Similarly 
a denial of this motion is fraught with 
serious results to plaintiff since it would 
breach its fair trade structure which has 
represented a basic policy with respect to 
the preservation of its good will and the 
value of its trade marks. Under the cir- 
cumstances a full hearing should be had. 
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The court is confirmed in the view that 
this application should not be decided on 
papers by the circumstance that a like 
course was adopted in the earlier proceed- 
ing culminating in the contempt order of 
November 2, 1953. Then the ascertainment 
of the sales made was probably the chief 
problem. Now we have added the com- 
plicating factors which require a searching 
inquiry into motives. Moreover, whether a 
given sale to a New York resident was in 
defiance of the decree or was a bona fide 
transaction not participated in by defend- 
ant in any way, may involve inquiry into 
the origin and circumstances of each and 
every sale to New York residents unless all 
fall into a set pattern. The court finds no 
alternative to the appointment of a special 
master before whom such and kindred issues 
may be fully and expeditiously explored. 


Settle order on notice. 


[7 67,842] United States v. National Association of Leather Glove Manufacturers, 


Inc., Milwaukee Glove Company, et al. 


In the United States District Court for the Northern District of New York. Civil 


No. 3715. Filed August 9, 1954. 


Case No. 1060 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Trade Associations—Adoption of Trade Practice 
Agreement—Temporary Withdrawal from Membership.—A manufacturer of leather gloves 
engaged in a conspiracy in restraint of trade when it signed and urged the concerted en- 
forcement of a trade association’s trade practice agreement which bound the manufacturer 
and other members to add a specific charge to small orders and to make a specific charge 
for repairs made to defective or damaged merchandise. The fact that the manufacturer 
temporarily withdrew its membership from the association was not controlling. It is not 
membership in the association itself that constitutes the wrong; the vice is in the voluntary 
association in a combination dedicated to an unlawful end. Furthermore, the manufacturer 
did not maintain the burden of showing that it withdrew from the conspiracy by an affirma- 
tive act. A party joining a conspiracy is responsible for what may be or has been done. The 
manufacturer had the knowledge of what had gone on prior to its withdrawal, and, after 
it renewed its membership, it had knowledge of the continued existence of the trade practice 
agreement and other activities of the association. 


See Combinations and Conspiracies, Vol. 1, | 2017.121; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8229.550. 


Combinations and Conspiracies—Defenses—Motive, Intent, and Purpose.—It is not 
a defense that a manufacturer of leather gloves did not intend to join an illegal combination, 
that the purpose of an illegal agreement was to perpetuate the practices approved by the 
Government during the existence of the National Recovery Act, or that the elimination of 
evils or ills of the industry was sought. A specific intent or good motive is not material. 
The character of the illegal agreement is judged by the purpose and effect of all of its 
parts considered as a whole, rather than by considering each one separately. 
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U.S. v. Natl. Assn. of Leather Glove Mfrs., Inc. 

See Combinations and Conspiracies, Vol. 1, J 2005.205; Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8229.600. 


Combinations and Conspiracies—Defenses—Alleged Repudiation of Unlawful Agree- 
ment.—When a manufacturer of leather gloves advised the secretary of its association 
that the provisions of an illegal agreement were unworkable and were not being enforced 
in its business dealings, the manufacturer did not repudiate the illegal agreement. It was 
the combination which was illegal; no overt act is required. Also, the manufacturer’s 
‘signature and prestige continued to be allowed to exert their influence to the stability of 
the agreement. 


See Combinations and Conspiracies, Vol. 1, J 2005.390; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8229.550. 


Department of Justice Enforcement and Procedure—Injunctive Relief—Necessity.— 
A defendant’s contention that under the circumstances of the case injunctive relief should 
be denied because such relief looks to the future rather than the past was denied because 
the economic evils sought to be cured still exist and the vehicle afforded by an association 


to correct them still functions. 


See Department of Justice Enforcement and Procedure, Vol. 2, 7 8229.550. 


For the plaintiff: Stanley N. Barnes, Special Attorney General; Richard B. O’Donnell 
and John D. Swartz, Special Assistants to Attorney General; and Charles L. Beckler and 
Elliott H. Feldman, Trial Attorneys; United States Court House, New York, N. Y. 

For the defendant: Whyte, Hirschboeck & Minahan (Victor M. Harding and Martin 
R. Browning, of counsel), Milwaukee, Wis., for Milwaukee Glove Co. 


For a prior consent decree entered in the U. S. District Court, Northern District of 
New York, see 1953 Trade Cases {| 67,623; for a prior opinion, see 1954 Trade Cases 
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Decision 


BrENNAN, Judge [Jn full text]: This is an 
equitable action brought under the provi- 
sions of law popularly referred to as the 
“Sherman Antitrust Act.” (15 U.S.C. A. 4). 
Plaintiff seeks a decree adjudging that de- 
fendants have conspired to restrain inter- 
state trade and commerce in violation of 
the: Sherman Act) §/1..'(15 U. S)'Ci0A. 1). 
An injunction restraining certain practices 
alleged to be in such violation is the ulti- 
mate relief sought. 

The defendants are all manufacturers or 
distributors of leather gloves, and members 
of the National Association of Leather 
Glove Manufacturers, Inc., hereinafter re- 
ferred to as “Association,” which is a trade 
organization apparently formed for the pur- 
pose of promoting the interests of its mem- 
bers. The Association is made a defendant 
herein, together with its secretary, Mr. 
Casey. 


[Alleged Violations] 


The complaint charges in substance that 
each of the defendants violated the provi- 
sions of the Sherman Act, $1, in that they 
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engaged in a continuing conspiracy and 
combination in unreasonable restraint of 
interstate commerce and trade. Specifically 
it is alleged that it was an object of the 
conspiracy to stabilize the selling price 
of leather gloves by agreement between 
the conspirators as to the prices, terms of 
sale, exchange of information concerning 
costs, production and sales. It is further 
alleged that it was an object of the conspir- 
acy to maintain a black list among the 
members of the Association which would 
contain the names of retailers and jobbers, 
who refuse to accept the selling price, terms 
and conditions agreed upon by the defend- 
ant, and that they would be coerced into 
the acceptance thereof by the threat to 
include their names in said list; and that 
they would be further coerced to make pay- 
ment of amounts claimed by members of 
the Association under like threat. The com 
plaint contains the further allegation that 
the conspiracy had the effect of suppressing 
and eliminating competition in the industry, 
and that such effect was intended by de- 
fendant. The material allegations in the 
complaint are put in issue by defendant’s 
answer. 


| 67,842 
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[Prior Consent Decree—Nature of Evidence] 


Prior to the trial of this action this liti- 
gation was disposed of as against all de- 
fendants, except Milwaukee Glove Company, 
hereinafter referred to as “Milwaukee,” by 
the entry of a consent decree on November 
23, 1953. The action, therefore, proceeds 
against defendant Milwaukee alone. As is 
usual in this type of litigation, the evidence 
was in large part documentary in form. 
While we are concerned here primarily with 
the actions, conduct and knowledge of de- 
fendant Milwaukee, a considerable portion 
of the evidence relates to or is concerned 
with the documents issued by the Associa- 
tion, since it is urged that the unlawful 
agreement alleged in the complaint came 
into existence by reason of the acts of the 
defendants as members of such Association, 
and were perpetuated by the individual 
defendants acting through said Association. 
The proof relied upon by the government 
for the most part came from the files of 
the Association. Again as is usual in this 
type of litigation, the actual evidence re- 
ceived upon the trial from both litigants 
is not in dispute. It is the effect thereof 
and the inferences to be drawn therefrom, 
together with the application of the law 
thereto, which poses the problem for the 
Court in the disposition of this case. 


Facts 
[The Association] 


The National Association of Leather 
Glove Manufacturers, Inc. was formed in 
1935, with its principal office at Gloversville, 
New York. A majority of the defendants 
were located in that area. Some eighteen of 
its members are defendants herein. No 
doubt the membership of glove manufac- 
turers was not constant, but in January, 
1949, membership was national in scope and 
accounted for ninety per cent of the leather 
glove production in the United States. The 
existence of interstate commerce was stipu- 
lated upon the trial. The membership in 
the Association was divided or divided 
itself into geographical groups, so that we 
find in the evidence documents relating to 
actions by the Fulton County group, appar- 
ently composed of members from or near 
the vicinity of Gloversville, New York, and 
the mid-west group apparently composed of 
members from the mid-west section of the 
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country. It is readily inferred that the action 
of such groups—not decisive here—was 
subject to the overall control or ratification 
by the National Association. 


[Resolution and Agreement] 


Milwaukee was and is a comparatively 
small manufacturing corporation, engaged 
in the manufacture and sale of men’s 
gloves. Its place of business is in Mil- 
waukee, Wisconsin. Milwaukee was a mem- 
ber of the Association in 1935, and at the 
convention of the Association held in that 
year the following resolution was adopted: 


“WHEREAS the Fair Trade Practices 
as embodied in the Code of Fair Competi- 
tion represent a sincere effort to raise 
the standard of business conduct in the 
industry and eliminate unfair abuses which 
have grown up in the industry in the past, 


NOW, THEREFORE, be it resolved 
that the National Association of Leather 
Glove Manufacturers, Inc. adopt these 
Fair Trade Practices as a standard of 
business ethics for its members and bind 
itself voluntarily to observe and enforce 
the same, 


AND BE 1D BURTHER RESOLVED; 
that a standard committee be appointed 
to observe the workings of these trade 
practices and to recommend, from time 
to time, such changes as may become 
necessary to meet the changing needs of 
the industry.” 


At the next convention of the Association 
held June 15, 1936, attended by a representa- 
tive of the defendant Milwaukee, certain 
trade practices referred to on the trial as 
“Glove Trade Practices,” “Standard Glove 
Policies” or “Fair Trade Practice Rules” 
were adopted by the Convention, and a 
document or agreement embodying the same 
was signed by a number of the members, 
among which was the defendant Milwaukee. 
The agreement is set out in full below: 


“Johnstown, N. Y. 
“June 15, 1936 


“We, the undersigned, members of the 
National Association of Leather Glove 
Manufacturers, Inc. for the purpose of 
promoting an equitable and uniform treat- 
ment of Trade Practice policy in the 
industry to [do] hereby agree to adopt 
the following method in the handling of 
our Trade Practices: 
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“GLOVE TRADE: PRACTICES 


“1. To discourage the placement of 
small, impractical and uneconomic orders, 
a charge of 10% shall be added to the list 
price where less than three (3) pairs of 
a style and color are ordered. 

“2. Gloves returned to the manufacturer 
for adjustment will be adjusted as fol- 
lows: 

“A, Repaired and returned to the store 
with a charge of not less than $.15 for 
repairs 


“cc 


or 


_ “B. Credited at 50% of the original 
invoice price, such gloves to be retained 
by the manufacturer. 

“C. Gloves showing extreme wear are 
not subject to return or adjustment. 

“D. Gloves will not be accepted for 
credit or exchange because of complaint 
on account of color or style if gloves have 
been in possession of consignee for ten 
days or more.” 


At that time the then president of Mil- 
waukee expressed himself strongly in favor 
of the Fair Trade Practices, as adopted 
and agreed upon, and, in substance, urged 
that they be made effective by concerted 
action. In October, 1936, the Fulton County 
group purported to authorize the Secretary 
of the Association to issue a confidential 
letter to the signers of the agreement giving 
the names of accounts with whom “there 
had been trouble.” Whether or not such 
letters were in fact sent is not disclosed. 


[Renewal of Membership | 


About July, 1938, Milwaukee ceased to 
be a member of the Association until No- 
vember 17, 1943, when it again renewed 
its membership. Same has continued to the 
present date. There is no evidence to show 
that Milwaukee participated in the activities 
of the Association between those dates. It 
can be stated generally that during the last 
mentioned period of time the Association at- 
tempted to secure the adoption and enforce- 
ment of the so-called Fair Trade Policies by 
its members. In 1939, a uniform accounting 
system was promulgated by the Association 
for the use of its members; one of the pur- 
poses of which “will tend to establish a 
more uniform selling price and educate the 
unintelligent and uninformed, who do tend 
to establish a price market.” In September, 
1939, the Association reports that seventy 
per cent of the glove industry had signified 
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intentions of making all quotations on a 
net thirty-day basis, in accordance with 
the recommendation adopted the same month 
and evidenced by a proposed agreement 
submitted to the members for signature, 
which also banned selling on consign- 
ment as an unfair trade practice. The ar- 
rangement as to net terms is referred to by 
the Association as a means of stabilizing 
prices. The Association further reported a 
strengthening of the Fair Trade policy, 
especially as to returned merchandise and 
the adding of ten per cent on all orders of 
three pairs of gloves or less. 


It is doubtless correct that Milwaukee’s 
rejoining the Association in 1943 was oc- 
casioned by reason of the number and com- 
plexities of war-time regulations. It would 
also appear to be correct that from 1943 to 
1947 the Fair Trade policies of the As- 
sociation were not stressed, due to the 
seller’s market which continued throughout 
the war-time period. Such policies, however, 
were never rescinded and, as far as the evi- 
dence shows, they were at all times in full 
force and effect, and were occasionally re- 
ferred to in the Association’s bulletins or 
correspondence which came into the posses- 
sion of Milwaukee. In 1939, the Associa- 
tion took steps relative to the installation 
of a uniform cost accounting system for the 
members of the Association. The project or 
the ground work therefor was pursued for 
a couple years, but there is no evidence to 
show that such a system was adopted or 
used generally by the members. This mat- 
ter also came to the attention of Milwaukee, 
as did a credit collection plan undertaken 
by the Association in 1947. The so-called 
credit plan involved an arrangement whereby 
a member of the Association reported to 
the Association the names of customers 
who made unjust cancellations of orders, 
unjust returns of merchandise or claimed 
unjust discounts. The Association then 
wrote a letter to the customer requesting 
payment of the amount due, which letter 
contained a thinly-veiled threat to report 
the name of the customer to the members 
of the glove and other apparel industries. 
This service was used by Milwaukee in the 
matter of several of their accounts. 

It is the government’s contention that 
the facts as above related constitute a 
violation of Section 1 of the Sherman Act, 
stemming from the illegal agreement of 
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June 15, 1936, and supplemented by the 
additional concerted efforts of the signers 
thereof. 

Milwaukee’s contention is to the effect 
that the facts are insufficient to establish 
an unreasonable restraint of trade con- 
demned by Section 1 of the Sherman Act, 
and in any event, its participation in the 
concerted action of the defendants was so 
limited as to avoid a judgment against it 
in this action. 


Discussion 


It is hardly necessary to look beyond 
the often quoted case of U. S. v. Socony- 
Vacuum Oil Co. [1940-1943 TrapE CASES 
7 56,031], 310 U. S. 150, to conclude that an 
illegal combination of the defendants ex- 
isted here. 

“Any combination which tampers with 

price structures is engaged in an unlawful 

activity.” (Page 221). “Under the Sher- 
man Act a combination formed for the 
purpose and with the effect of raising— 
or stabilizing the price of a commodity 
in interstate or foreign commerce is illegal 

per se.” (Page 223.) 

In many cases the actual agreement must 
be spelled out from the documents and acts 
of the parties involved, but here we have a 
written agreement which on its face binds 
the signers to add a specific charge to a 
certain type of merchandise orders, and to 
make a specific money charge for repairs 
made to defective or damaged returned mer- 
chandise. Acceptance of the agreement is 
sufficient to establish an unlawful conspiracy 
under the Sherman Act. (Interstate Circuit 
v. U. S., 306 U. S. 208 at 226 and 227). This 
is especially true here when applied to 
defendant Milwaukee, whose representative 
urged at the inception of the agreement that 
same be enforced by concerted action. 
Certainly competition was restrained in 
the matter of the items mentioned above. 


To discuss the development and extension 
of the original agreement would only repeat 
the facts as already outlined above. The 
original agreement remained always in full 
force and effect. It remained a continuing 
background for the efforts made to estab- 
lish a uniform accounting system for the 
members of the Association; for the banning 
of sale of merchandise on consignment; 
the arrangement whereby discounts were 
to be discontinued by the members, and for 
the credit collection plan involving the 
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circulation of the names of unsatisfactory ac- 
counts; all of which supply important ear- 
marks in determining the nature of and 
overall purposes of the combination. 


[Defenses Alleged] 


There remains to be discussed the de- 
fendant’s contentions which are urged as a 
defense here. They will be briefly referred to. 


That Milwaukee did not intend to join 
an illegal combination is no defense. (U. S. 
v. Patten, 226 U. S. 525 at 543). That the 
purpose of the agreement was to perpetuate 
the practices approved by the government 
during the existence of the National Re- 
covery Act likewise affords no defense (U. S. 
v. Socony-Vacuum Oil Co., supra, page 228); 
nor does the elimination of evils or ills of 
the industry. (P. 220-221). A specific in- 
tent or good motive is not material. (U.S. 
v. Richfield Oil Corp. [1950-1951 TrapE CASES 
{ 62,878], 99 F. Supp. 280, and cases cited.) 
The character of the agreement is judged 
by the purpose and effect of all of its parts 
considered as a whole, rather than by con- 
sidering each one separately. (U. S. v. Pat- 
ten, supra at 544). 


A short time after the execution of the 
agreement of 1936 by Milwaukee, its repre- 
sentative advised the Secretary of the As- 
sociation in substance that the provisions 
of the agreement were unworkable, and 
were not being enforced in its business 
dealings. Even if this occurrence be ac- 
cepted at face value, it is not of importance 
here. It was the combination which was 
illegal; no overt act is required. (U.S. v. 
Socony-Vacuum Oil Co., supra; Footnote 59 
P. 224-225). The agreement was not re- 
pudiated by this defendant. Its signature 
and prestige continued to be allowed to 
exert their influence to the stability thereof. 
Such statement by this defendant is of no 
value. (U. S. v. Masonite Corp. [1940-1943 
TRADE CASES {[ 56,209], 316 U. S. 265 at 275). 


This defendant places great importance 
upon the fact that it ceased to be a member 
of the Association from 1938 to 1943. The 
Court is not impressed that such fact is of 
controlling importance here. It is not 
membership in the Association itself that con- 
stitutes the wrong; the vice is in the volun- 
tary association in a combination dedicated 
to an unlawful end. Such a combination 
may well include members and non-members 
of the Association. It is fundamental law 
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that a party may withdraw from a conspir- 
acy by an affirmative act, (Hyde v. U. S., 
225 U. S. 347), but withdrawal from the 
Association alone, leaving the agreement 
effective—at least on its face—is hardly 
such an act. The burden of showing with- 
drawal is upon the defendant. (U. S. v. 
Cohen, 145 F. 2d 82). The decision does 
not hinge on this point, for it is also funda- 
mental law that a party joining a con- 
spiracy is responsible for what may be or 
has been done. (U. S. v. Manton, 107 F. 
2nd 834, at 848). This rule militates against 
this defendant, especially for in 1943 Mil- 
waukee had the knowledge of what had 
gone before in the 1935 to 1938 period, 
which, taken together with its knowledge 
acquired after 1943 as to the continued 
existence of the Fair Trade Policies, the 
gathering of statistics for uniform account- 
ing purposes, and the use and contents of 
so-called credit reports, brings it within the 
decision cited by the defendant. (Phelps 
Dodge Refining Co. v. Federal Trade Com- 
mission [1940-1943 Trape Cases {[ 56,297], 
139 F. 2nd 393). 


Defendant urges that under the circum- 
stances injunctive relief should be denied, 
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since it looks to the future rather than the 
past. The court does not agree. The eco- 
nomic evils sought to be cured still exist. 
The vehicle afforded by the Association to 
correct them still functions. (U. S. v. U. S. 
Alkali Export Ass’n [1948-1949 Trape Cases 
]] 62,474], 86 F. Supp. 59 at 81). 


Conclusions 


1. This court has jurisdiction of this 
action and of the parties thereto. 


2. The defendant, Milwaukee Glove Com- 
pany, has engaged in a combination and 
conspiracy in restraint of trade and com- 
merce among the several states in the 
matter of the trade in leather gloves, in 
violation of Section 1 of the Sherman Act. 
CSW. Si C.2AbL). 

3. The plaintiff is entitled to relief by 
appropriate decree of this court in sub- 
stantially the content of the consent decree 
heretofore entered herein on November 23, 
1953. Same to be prepared by the plaintiff, 
and, unless agreed upon by the parties, to 
be settled on five days’ notice. It is so 
ordered and adjudged. 
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In the United States Court of Appeals for the Ninth Circuit. 


August 11, 1954. 


No. 13,308. Filed 


Upon appeal from the United States District Court for the Southern District of 


California, Central Division. Lron R. YANKwICcH, District Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Runs and Clearances—Parallel Action—Independent 
Determinations—Reasonableness.—A finding that motion picture distributors and ex- 
hibitors did not contract, combine, or conspire among themselves or with others in refus- 
ing to license pictures to an exhibitor on a first run basis, and in licensing pictures to the 
exhibitor after a twenty-one day clearance, was affirmed where the trial court’s findings 
of fact were not clearly erroneous and all the findings were confirmed. The trial court 
correctly found that each distributor acted individually in accordance with its own judg- 
ment, taking into consideration the general economic and business requirements of the 
distribution of motion pictures and special conditions affecting the particular distributor. 
Although there was parallel action by the various distributors in licensing pictures, it was 
not the result of a conspiracy, and the licensing system was not unreasonable. 


See Combinations and Conspiracies, Vol. 1, J 2005.372, 2005.570. 


Private Enforcement and Procedure—Evidence Admissible To Prove Violations— 
Prior Government Decrees—Prima Facie Evidence Rebutted—Similarity of Issues.— 
In a private enforcement suit by a motion picture exhibitor against motion picture 
distributors and other exhibitors, the trial court properly gave prior Government decrees 
the effect of prima facie evidence in favor of the exhibitor and properly found that 
the prima facie evidence was rebutted by the evidence as a whole. The Government decrees 
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related to a combination to fix prices, whereas the present case was not based upon any 
claim of price fixing. The weight of such decrees, when balanced with changed conditions 
and present trade practices, may be very slight. 

See Private Enforcement and Procedure, Vol. 2, J 9012.414, 9012.426. 


For the appellant: MacFarlane, Schaefer & Haun, Los Angeles, California; James ial, 
Arthur and Russell Hardy, Washington, D. C. 


O’Melveny & Myers; Homer I. Mitchell; Newlin, Holley, Tacka- 
Frank R. Johnston; and 


For the appellees: 
bury & Johnston; W. B. Carman; Philip F. Westbrook, Jr.; 
Hudson B. Cox; all of Los Angeles, California. 


Affirming a judgment of the U. S. District Court, Southern District of California, 
Central Division, 1950-1951 Trade Cases {] 62,909. 


Before: Orr, Lemmon and Fez, Circuit Judges. 


[Finding of No Conspiracy Affirmed] 


James Atcer Fer, Circuit Judge [/n full 
tert]: This is an action under the Anti- 
trust Act by a corporation which owns and 
operates motion picture theatres in Los 
Angeles and elsewhere against distributors 
of motion pictures and other theatre owners 
and operators. It is claimed there is a 
combination of defendants, who control 
eighty per cent of the supply and have a 
monopoly of distribution, to refuse dis- 
criminatorily to release motion pictures to 
the Baldwin Theatre, operated by plaintiff 
on the outskirts of the metropolitan core, 
on first run day and date with theatres in 
downtown Los Angeles and to confine that 
house to a twenty-one day clearance in 
favor of the first run theatres, denying it a 
seven day or fourteen day basis. The action 
is not based on price fixing, but is con- 
cerned exclusively with runs and clearances. 
The Trial Judge found against plaintiff and 
dismissed the action. 

The lengthy record and exhibits intro- 
duced have been carefully considered by 
this Court. Based upon this examination of 
the record ruled upon by an able and 
experienced Trial Judge, Hon. Leon Yank- 
wich, who heard the case without a jury 
and who is well acquainted with the local 
distribution of motion pictures and opera- 
tion of theatres in the Los Angeles area, 
the judgment must be affirmed. 

During the course of the trial, the Judge 
carefully defined the issues of fact. A read- 
ing of the record indicates a crystallization 
of issues as exact as if there had been a 
definitive pre-trial order. Upon the issues 
so developed, the Trial Judge ruled seriatim. 

The elaborate findings of fact have been 
reviewed, and there is no one of them which 
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is clearly erroneous. Indeed, on the record, 
the Court confirms all the findings. 


The essence of the findings is that de- 
fendants have not contracted, combined 
or conspired among themselves or with any 
motion picture producing or distributing 
companies, with Fox West Coast or with 
anyone else, in violation of the Act or as 
charged in the complaint. It is found that, 
in all determinations and action affecting 
appellant or the Baldwin Theatre, each 
distributor acted in accordance with its 
individual judgment. It is found that, in 
licensing first runs in the Los Angeles area, 
each acted individually in accordance with its 
own judgment, taking into consideration 
the general economic and business require- 
ments of the distribution of motion pictures 
and special conditions affecting the partic- 
ular distributor. It is found that the general 
pattern of negotiating licenses for exhibition 
in theatres with clearances to protect first 
runs is based upon the location of the theatre 
being considered, whether in more or less 
competitive municipalities on the perimeter 
of urban Los Angeles or in urban Los 


Angeles itself. It is found that the refusal 


of a first run to the Baldwin and its licensing 
on a twenty-one day availability was not 
the result of any concert, combination, con- 
spiracy or agreement on the part of defend- 
ants or of any purpose to favor Fox West 
Coast, but was the result of each distributor 
for himself determining the business and 
economic grounds. It is found that, al- 
though the result may have been the refusal 
of a different basis to Baldwin, this was 
not due to concert of action among defendants. 


The appellant sets out in its brief before 
this Court the ground of appeal as follows: 


Copyright 1954, Commerce Clearing House, Inc. 


Number 6—67 
10-5-54 


“Specifications of Error 


“The Trial Court erred in finding and 
concluding, as a matter of fact and of 
law, that the unanimous refusals of ap- 
pellees to license pictures to appellant for 
first run use at the Baldwin Theatre, or 
for second run use on 7 days availability, 
or on 14 days availability, were not in 
pursuance of conspiracy and monopoliza- 
tion, but were the individual acts of 
appellees.” 


An examination of the specifications them- 
selves indicates that this statement is repre- 
sentative as to the points raised. The errors 
specified are general, and there is no indica- 
tion that the findings are clearly erroneous 
by virtue of a special situation such as a 
drive-in theatre.* 


The appeal relates entirely to questions 
of fact. 


[Weight and Effect of Previous Decrees| 


The only question of law possibly sug- 
gested is the use and effect of the decrees 
in United States v. Paramount and allied 
cases.. The weight and effect thereof were 
for the trial court. The main complaint ® 
of appellant is that the Trial Judge did not 
give the findings and judgments an effect 
which would result in findings of discrimina- 
tion against appellant. It is here contended 
that these decrees were “conclusive” or 
“almost conclusive.” A conclusive presump- 
tion is a rule of law. No rule of law 
requires appellees to give Baldwin a pre- 
ferred position irrespective of conditions at 
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the time of filing of this case. The effect 
given the judgment by law is extremely 
limited. The trial court clearly stated the 
rule of the statute* and gave these decrees 
and judgments the effect of prima facie 
evidence in favor of appellant as though 
it had been a party thereto, but properly 
found under the evidence as a whole that 
the presumption was rebutted and that 
appellees were not at the time conspiring 
to discriminate against the Baldwin or 
appellant. 


[Sumilarity of Issues] 


Appellant contends there is no question as 
to credibility of a judgment as against wit- 
nesses. This is true. Nor can there be 
any contradiction of the effect to be given 
to the judgment, as that is fixed by statute. 
On the other hand, the weight of the judg- 
ment, if given full legal effect when balanced 
with changed conditions and present trade 
practices, may be very slight. For it must 
be remembered the decrees in above cases 
related to a combination to fix prices, runs 
and clearances, whereas all agree the pres- 
ent case is not based upon any claim of 
price fixing.©” The basic Paramount case 
indeed had its major emphasis upon price 
fixing. The findings upon which that decree 
was based indicated that runs and clear- 
ances were systematized. There were, it is 
admitted, no injunctions or prohibitions 
against the continuance of this system. It 
would seem the gravamen of the concert 


1Miloram v. Loew’s, Inc., 3 Cir. [1950-1951 
TRADE CASES { 62,938], 192 F. 2d 579. In that 
case, the trial court found conspiracy on the 
facts, and the appellate court affirmed. How- 
ever, see dissenting opinion by Hastie, C. J., 
pages 587-595. 

2The decrees in evidence are as follows: 
United States v. Paramount Theatres Corpora- 
tion, et al., decree, December 31, 1946; findings 
of fact, conclusions of law and decree, June 
11, 1946; decree, March 31, 1948; decree, May 
3, 1948 (reversed in part, affirmed in part and 
remanded to the statutory court by the Supreme 
Court of the United States [1948-1949 TRADE 
CASES { 62,244], 334 U. S. 131). United States 
v. RKO, consent decree, November 8, 1948. 
United States v. Paramount, consent decree, 
March 31, 1949. Orders severing and terminat- 
ing the litigation were entered as to Paramount 
April 21, 1949, and as to RKO January 18, 1950. 
On February 8, 1950, the statutory court in 
United States v. Paramount (Paramount being 
no longer a party) entered a decree against 
Loew’s, Warner’s and Fox, and a decree against 
Columbia, Universal and United Artists. 

30On the basis of some clerical slips as to 
figures and dates in the opinion of the trial 
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court, appellant also complains that some of the 
decrees in evidence as exhibits) were not con- 
sidered. The contention has no merit, since 
the dating on the exhibits themselves in evi- 
dence is confused. 

4Fanchon & Marco v. Paramount Pictures, 
Inc. [1950-1951 TRADE CASES { 62,909], 100 
F. Supp. 84, 88. 

5 There is no charge here of a conspiracy to 
fix prices. The trial court so recites in the 
opinion on file. No allegation of an attempt to 
fix prices is made in the complaint. And, in 
response to questions from the Court on oral 
argument, counsel for appellant admitted this 
jis not a case based upon price fixing. The 
question as to whether there was a conspiracy 
was fully considered upon the basis laid in the 
trial court by the complaint and other proceed- 
ings. The findings on this point were positive. 
This distinguishes J. J. Theatres v. Twentieth 
Century-Fox Film Corporation, 2 Cir. [1954 
TRADE CASES 67,757], 212 F. 2d 840, where 
the question of conspiracy to deprive the theatre 
of preferred position was withdrawn from the 


jury. 
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of action found in that and related cases 
was price fixing and a series of other con- 
trols. However, the trial court found the 
other proscribed practices have been abandoned. 


“Whatever may have been the practice of 
the defendants before the decree of the 
statutory court, it is quite evident that 
* * * there has been an abandonment of 
the condemned distributing policies, such 
as ‘zoning,’ ‘block-booking,’ ‘key’ deals, 
and the like, a revision of clearances and 
the establishment of a picture-by-picture 
exploitation.” ° 


Notwithstanding, there is a distinct tend- 
ency in the oral presentation and briefs of 
appellant here to slant the argument as 
though price-fixing were the key to this 
case and to go outside the record in re- 
ferring to documents and other factors. 
This is improper. The case should be tried 
on the same basis and theory in this Court 
as in the District Court. 


[Parallel Action; Reasonableness]| 


The District Court found the systems of 
runs and clearances not in itself illegal. 
Also, it found that vertical and horizontal 
combinations are not in themselves illegal. 
The regulation of distribution was required 
by the nature of the product and by the 
economic and social forces prevailing in the 
particular area. The pattern of licensing 
used in the industry as a whole and in the 
Los Angeles area was lawful. It would 
become illegal only if set up by concert of 
action and was unreasonable. In this case 
the record showed parallel action by various 
appellees in distribution, but the methods 
used were the choice of the individual dis- 
tributors, and were not dictated by a con- 
spiracy. The Court found that such action 
was reasonable toward appellant. 

“No parallelism, conscious or uncon- 
scious, can overcome a finding of rea- 
sonableness.’’* 


[Competitive Industry] 


The impression gathered from the whole 
of the record is that of a highly competi- 
tive industry, in which the managers of 
appellant took an active part and indeed 
profited from some of the situations of 
which they now complain. It was only 


6100 F. Supp. 84, 95. 
7100 F. Supp. 84, 104. 
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when appellant found the same conditions 
operated against it as well as in its favor 
and when its vociferous demands that 
economic law be repealed in its favor were 
disregarded, that suit was commenced. 


It is said that Fox West Coast Theatres 
had tremendous buying power, which was 
used to exclude appellant from the first run 
market. But this is a highly competitive 
market, and, if there were actual economic 
advantages offered to a distributor by one 
group of prospective purchasers over appel- 
lant, there is no reason that the latter can 
complain. If appellant had built the theatre 
in the heart of the Mojave, there might 
have been other economic discriminations 
of which to complain. 


In considering whether there has been 
unlawful discrimination, the courts hold 
that an individual distributor not engaged 
in a conspiracy may consider in determining 
whether to give a preferential clearance to 
a particular motion picture house, such as 
Baldwin, the admission prices charged there, 
all the factors involved in the location and 
availability of the particular theatre, the 
possibility and probability of similar appli- 
cations by theatres adjacent to that making 
the application, the competition existing or 
to be expected with other theatres in the 
area, the policies followed or to be expected 
of the applying theatre, since policy of 
exhibition must ordinarily be consistent, and 
the policy of the particular distributor as 
to the use of “showcase” exhibition. 


[Appeal on Questions of Fact] 


The net result is that this is an appeal 
solely on questions of fact. Notwithstand- 
ing the reversal of some District Courts 
in this field upon the basis of erroneous 
findings, we do not think the appeal on the 
facts and the weight of the evidence in this 
case from an able and experienced judge 
who had experience in the exact area was 
justified. Although this Court has reviewed 
the long and complicated record with ex- 
treme care because of the questions of 
fact so raised, we do not believe an appellate 
court, already burdened, should have been 
required to pass on such questions. 

Affirmed. 
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[f] 67,844] United States v. J. Myer Schine, Louis W. Schine, John A. May, Schine 
Chain Theatres, Inc., Schine Theatrical Co., Inc., Schine Lexington Corporation, Schine 
Enterprises Corporation, Schine Circuit, Inc., Chesapeake Theatres Corporation, Hildemart 
Corporation, Darnell Theatres, Inc., and Elmart Theatres, Inc. 


In the United States District Court for the Western District of New York. Civil 
Action No. 223. Dated August 10, 1954. Filed August 12, 1954, 


Case No. 1187 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Civil Contempt Proceeding— 
Right of United States To Institute and Maintain Suit—A motion by defendants to dis- 
miss a Government civil contempt proceeding on the ground that the United States, in 
enforcing the antitrust laws, acts purely in the public interest, solely in its capacity as 
a sovereign and without any proprietary or quasi-proprietary interest, and therefore has 
no standing to institute and maintain a civil contempt proceeding, was denied. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8141. 


Department of Justice Enforcement and Procedure—Civil Contempt Proceeding— 
Proper Parties.—Defendants’ motion to dismiss a Government civil contempt proceeding 
on the ground that they are not parties to the proceeding and are not named in or bound © 
by the judgment in the original action was denied. The Government did not seek to join 
the defendants as parties in the original action, and the defendants were named as co-con- 
spirators only with respect to the civil contempt proceeding. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8141. 

For the plaintiff: John O. Henderson, U. S. Attorney, Buffalo, N. Y.; Herbert 
Brownell, Jr., Attorney General of the U. S., Washington, D. C.; Stanley N. Barnes, As- 
sistant Attorney General; Joseph E. McDowell, Trial Attorney; and Lewis Bernstein 
and Herbert F. Peters, of counsel. 


For the defendants: Raichle, Tucker and Moore, Buffalo, N. Y. (Frank G. Raichle 
and James O. Moore, of counsel). 

For prior judgments and opinions in the case, see 1954 Trade Cases {[ 67,845, 67,848— 
67,850; 1952-1953 Trade Cases {[ 67,237; 1948-1949 Trade Cases {] 62,447, 62,245; 1946-1947 
Trade Cases {| 57,518, 57,478; and 1944-1945 Trade Cases {[ 57,413, 57,310, 57,309. 


[Civil Contempt Action] Procedure, to vacate the Order to Show 


Knicut, Chief Judge [Jn full text]: In dis- 
tinction from an Order to Show Cause brought 
by the government and charging the above- 
named defendants with criminal contempt of 
this Court and upon which this Court has 
herewith rendered a decision, there is pre- 
sented here for determination an Order to 
Show Cause why the above-named defend- 
ants should not be found in civil contempt of 
this Court by reason of his or its failure to 
obey, disobedience of and resistance to the 
final judgment of this Court entered June 
24, 1949, as amended by the Order of this 
Court entered January 22, 1952, nunc pro 
tunc December 17, 1951, and why this Court 
should not impose such sanctions as are au- 
thorized by law to compel performance of 
the acts required by said judgment. 


The defendants appearing by counsel move, 
under Rule 12 of the Federal Rules of Civil 
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Cause and to dismiss the petition aforesaid 
on the ground that it fails to state a claim 
upon which relief can be granted in that the 
plaintiff has no standing to institute a pro- 
ceeding to punish for civil contempt of a 
decree in an action under the Antitrust Laws. 


There is joined with this motion, on behalf 
of the respondents named in this proceeding, 
who were not parties to the original action, 
a motion to dismiss on the same ground, 
and on the further ground that they are not 
parties to this proceeding and are not named 
in or bound by the final judgment herein. 


[Provisions of Judgment] 


The final judgment, in part, provided: 


“Jurisdiction of this cause is retained 
for the purpose of enabling any of the 
parties to this consent decree to apply 
to the Court at any time for such orders 
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or direction as may be necessary or appro- 
priate for this construction, modification, 
or carrying out of the same, for the en- 
forcement of compliance therewith, and for 
the punishment of violations thereof, or 
for other or further relief.” 


The judgment in great detail states the 
divestiture of theatres to be made by the 
Schine interests, the conduct of the Schine 
interests with relation to competing theatres 
and other restrictions related to the pur- 
pose of the action. 


The final judgment required the Schine 
defendants to dispose of all of their interest 
in certain theatres within three years. The 
time for such divestiture was extended to 
June 24, 1953, on condition that defendants 
dispose of at least one-third of the theatres 
remaining undisposed of not later than 
June 24, 1952, and at least two-thirds no 
later than December 24, 1952. As petitioner 
alleges, the defendants failed to meet the 
conditions of this extension and failed to 
make any of the required divestitures, save 
those stated in the petition. 


[Petition] 


The gravamen of the petition is that the 
pooling arrangement existing at Fostoria, 
Ohio, was required to be dissolved, and this 
was to be effected either by dissolution of 
the corporation through which the defend- 
ants’ theatre interests in Fostoria, Ohio, 
were held jointly with nondefendants and 
return the theatres involved to respective 
stockholders who owned them prior to the 
formation of the corporation, or by a sale of 
defendants’ stock in such corporation. It 
also provided that if such corporation had 
not been dissolved prior to August 15, 1949, 
the defendants’ stock therein was directed to 
be sold to the other parties to the pool and 
to a party other than a defendant or owned 
by or controlled by or affiliated with or 
related to the defendants. The petition sets 
out that the Schine defendants represented 
that the pooling arrangement covering the 
joint operation of the theatres in Fostoria, 
Ohio, had ended on August 13, 1949, and in 
substance that Schine defendants had di- 
vested themselves of all interests in any of 
the theatres in the Fostoria pooling arrange- 
ment; that, in truth and in fact, the Schine 
defendants still retain an interest in such 
Fostoria pooling arrangement. It is the claim 
of the respondents that the proceeding is 
vitally defective by reason of the failure of 
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the plaintiff to effect a proper joinder of 
Hildemart, Darnell and Elmart. The defend- 
ants Hildemart, Elmart and Darnell theatres 
are made respondents in this proceeding in 
so far only as it relates to their own acts 
charged against them by the petitioner herein. 


[Proper Parties] 


The procedure here employed has been 
sustained by the Courts in many instances. 
The government does not seek to join these 
respondents as parties in the original action. 


In a recent case titled J. J. Theatres v. 
Twentieth Century-Fox Film Corp. [1954 
TRADE CASES. “'67,/57|) (21z Eyed 6640) 
Judge Chase said: 


“Warner Bros. Pictures Distributing 
Corporation, RKO Radio Pictures, Inc., 
Universal Film Exchanges, Inc., and Uni- 
versal Pictures, Inc., which are large pro- 
ducers and distributors of motion pictures 
were added by an amendment to the com- 
plaint in the pretrial order as co-conspira- 
tors but not as defendants and also so 
named were RKO Theatres, Inc., and 
Radio-Keith Orpheum Corp., which op- 
erated theatres in a chain called the RKO 
Circuit.” 

See also: United States v. Dean Rubber 
Mfg. Co., 71 F. Supp. 96; Evans v. Inter- 
national Typographical Union, et al., 81 F. 
Supp. 675; Lamb v. Cramer, 285 U. S. 217; 
Regal Knitwear Co. v. Board, 324 U. S. 9. 


[Right To Institute Action] 


It is claimed that the United States in 
enforcing the Antitrust Law acts purely in 
the public interest, solely in its capacity as 
sovereign and without any proprietary or 
quasi-proprietary interest, and so acting has 
no standing to institute and maintain civil 
contempt proceedings. The contention is 
contrary to the decisions in similar cases. 
United States v. Brotherhood of Railroad 
Trainmen, 95 F. Supp. 1019; United States 
v. United Mine Workers, 330 U. S. 258. 


[Joinder] 


It is also claimed that this proceeding is 
vitally defective by reason of the failure of 
the plaintiff to effect a proper joinder of 
Hildemart Corporation, Darnell Theatres, 
Inc., and Elmart Theatres, Inc., in that no 
order of the Court has been entered adding 
them as parties to the action. Rule 21 of 
the Federal Rules of Civil Procedure pro- 
vides for the addition of parties by the 
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Court on motion or on its own initiative. 
The three corporations were not added as 
defendants by any order of the Court and 
none such was necessary. This defect is 
capable of correction and would not alone 
justify dismissal. Orloff v. Hayes, 7 F. R. D. 


Cited 1954 Trade Cases 
U. S. v. Schine 


e 
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Co.,1 F. R. D. 53; Society of European S. A. 
& C. v. W. C. A. U. Broadcasting Co., 1 
F. R. D. 264. These respondents are co-con- 
spirators only with respect to the Order to 
Show Cause. 


The motion to dismiss is denied. 


75; Shultz v. Manufacturers & Traders Trust 


[67,845] United States v. J. Myer Schine, Louis W. Schine, John A, May, Schine 
Chain Theatres Inc., Schine Theatrical Co., Inc., Schine Lexington Corporation, Schine 
Enterprises Corporation, Schine Circuit, Inc., Chesapeake Theatres Corporation, Hilde- 
mart Corporation, Darnell Theatres, Inc., Elmart Theatres, Inc. 


In the United States District Court for the Western District of New York. 
Action No. 223. Dated August 10, 1954. Filed August 12, 1954. 


Case No. 1187 in the Antitrust Division of the Department of Justice. 


Civil 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Civil Contempt Proceeding— 
Production of Documents.—A motion under Rule 34 of the Federal Rules of Civil Pro- 
cedure for an order requiring the defendants in a civil contempt proceeding to produce 
certain documents for inspection, copying, or photographing was granted where the final 
judgment specifically gave an authorization for an examination of material relating to 
“any of the matters contained in this decree.” This provision of the final decree disposes 
of any question of the right of the Government at this time to the production of docu- 
ments not previously examined. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8141. 


For the plaintiff: John O. Henderson,’ U. S. Attorney, Buffalo, N. Y.; Herbert 
Brownell, Jr., Attorney General of the U. S. Washington, D. C.; Stanley N. Barnes, 
Assistant Attorney General; Joseph E. McDowell, Trial Attorney; and Lewis Bernstein 


and Herbert F. Peters, of counsel. 


For the defendants: 
and James O. Moore, of counsel). 


Raichle, Tucker and Moore, Buffalo, N. Y. (Frank G. Raichle 


For prior judgments and opinions in the case, see 1954 Trade Cases {| 67,844, 67,848— 
67,850; 1952-1953 Trade Cases {| 67,237; 1948-1949 Trade Cases {| 62,447, 62,245; 1946-1947 
Trade Cases J 57,518, 57,478; and 1944-1945 Trade Cases {| 57,413, 57,310, 57,309. 


[Order for Production of Documents] 


Knicut, Chief Judge [Jn full text]: The 
petitioner moves under Rule 34 of the 
Federal Rules of Civil Procedure for an 
order requiring the defendants to produce 
certain documents for inspection, copying 
or photographing. 

One claim made by the defendants is that 
it does not appear from the moving papers 
that the production of these documents is 
necessary for the preparation of petitioner’s 
case. It is true that Rule 34 requires that 
the application shall be based upon a show- 
ing of good cause. It seems to me that 
such a showing is clearly made by the al- 
legations of the petition. It also is clear 
that the documents requested show matter 
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relevant to the motion for the Order to 
Show Cause. 


Paragraph VI A. (1) of the final judg- 
ment specifically gives authorization for the 
examination by the petitioner of “all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this decree.” 


This provision disposes of any question 
of the right of the petitioner at this time 
to the production of relevant documents 
and records not heretofore produced and 
examined by the petitioner. There have 
been various examinations by the petitioner 
of some of the books and records of all 
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of the corporations named as defendants 
herein. The petitioner, however, asserts 
that it is necessary that it have an exami- 
nation of other documents, and it has 
pointed out the particular ones which it 
claims have not been examined, 


[Examination of New Matter] 


The Court has carefully endeavored to 
eliminate re-examination of documents or 
records heretofore had and confines the 
direction here to new matter. 


The defendants Schine Chain Theatres, 
Inc., Schine Theatrical Co., Inc., Schine 
Lexington Corp., Schine Enterprises Corp., 
Schine Circuit, Inc., Chesapeake Theatres 
Corp., are required to produce for inspec- 
tion and/or copying and photographing all 
their journals and ledgers, corporate minute 
books, stock certificate books, and corpo- 
rate minute books covering a period from 


1939 to the time of the application for the 
Order to Show Cause herein. 

It appears from the petition that Darnell 
Theatres, Inc., Elmart Theatres, Inc., and 
Hildemart Corporation have had such close 
connection or relations with the various 
Schine companies that it is presumably 
necessary that the petitioner be permitted 
to examine books and records of these three 
corporations. It does appear that partial 
examination has heretofore been had, but it 
appears that further examination of certain 
of their books and records is necessary. 

Darnell Theatres, Inc., Elmart Theatres, 
Inc., and Hildemart Corporation will be re- 
quired to produce stock certificate books, 
all journals and records, all insurance poli- 
cies and all weekly report sheets, 

If so advised a later application can be 
made for production of other records or 
documents upon a proper showing. 


[f 67,846] United States v. J. Myer Schine, et al. 


In the United States District Court for the Western District of New York. Criminal 
No. 6279-C. Dated August 4, 1954. Filed August 12, 1954. 


Case No, 1186 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Contempt Proceeding— 
Motion for Bill of Particulars—Sufficiency of Answers to Proposed Questions.—Where a 
court found that it was extremely difficult to determine the sufficiency of certain answers 
filed by the Government in response to a motion by defendants, in a criminal contempt 
proceeding, for an order requiring the Government to file a bill of particulars, it permitted 
the defendants to point out in detail the respects in which the answers were insufficient if 
the defendants did not agree with the court’s rulings. A separate motion by one of the 
defendants for an order requiring the Government to answer the same questions put forth 
by the other defendants was denied. 


See Department of Justice Enforcement and Procedure, Vol. 2, 1 8141-520: 


For. the plaintiff: John O. Henderson, U. S. Attorney, Buffalo, N. Y.; Herbert 
Brownell, Jr., Attorney General of the U. S., Washington, D. C.; Joseph E. McDowell; 
Lewis Berstein; Herbert F. Peters; Stanley N. Barnes, Assistant Attorney General. 


For the defendants: Raichle, Tucker and Moore, Buffalo, N. Y.; Frank G. Raichle, 
Counsel for Howard M. Antevil; William B. Mahoney, Attorney for Elmer Lux. 


For related judgments and opinions, see 1954 Trade Cases 1 67,844, 67,845, 67,847— 
67,850; 1952-1953 Trade Cases { 67,237; 1948-1949 Trade Cases {| 62,447, 62,245; 1946-1947 
Trade Cases {[ 57,518, 57,478; and 1944-1945 Trade Cases 7 57,413, 57,310, 57,309. 


[Motion for Bill of Particulars} petitioner has filed lengthy answers to 


KwnicHt, Chief Judge [In full text]: All 
respondents, save respondent Lux, move 
for an order requiring petitioner to file a 
Bill of Particulars setting forth certain 
matters. In response to this motion the 
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many of the proposed questions. It is 
extremely difficult to determine whether 
certain of these proposed answers meet the 
demands of respondents. If in the opinion 
of the respondents, they do not agree with 
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the action of the Court, they will be per- 
mitted to point out in detail the respects in 
which such answers are not sufficient. 


[Sufficiency of Proposed Answers] 


The following is the decision of the Court 
with respect to the sufficiency of the peti- 
tioner’s answers: 


No. 1. (a). The petitioner’s answer is 
sufficient, because in the opinion of the 
Court the question of whether the pending 
conspiracy charge is the same conspiracy 
charged in United States v. Schine Chain 
Theatres, Inc., Civil 223, is a question of law 
for the decision of the Court. 

No. 1(b); No. 1(c); No. 1(d); No. 1(e); 
No. 2; No, 3; No. 4; No. 5; No. 6; No. 7; 
No. 8; each is sufficiently answered. 


Cited 1954 Trade Cases 
U. S. v. Schine 
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No. 9. The petitioner is directed to state 
more particularly the financial and operat- 
ing interest acquired by respondents in the 
Pontiac and Capitol Theatres. 

No. 10. This is sufficiently answered. 

Nos. 11,/12,'13, 14, 15,16, 17°18 (Sup- 
plemental) are sufficiently answered. 


[Separate Motion] 


The respondent Lux, through his at- 
torney, has made a separate motion for 
an order requiring the plaintiff to answer 
the same questions set forth above and this 
memorandum is to be taken as a denial 
of such motion made on behalf of respond- 
ent Lux: 


Present Order. 


[1 67,847] United States v. J. Myer Schine, Louis W. Schine, John A. May, Howard 


M. Antevil, Donald G. Schine, Elmer Lux, Schine Chain Theatres, Inc., Schine Theatrical 
Co., Inc., Schine Lexington Corporation, Schine Enterprises Corporation, Schine Circuit, 
Inc., Chesapeake Theatres Corporation, Hildemart Corporation, Darnell Theatres, Inc., 
Elmart Theatres, Inc. 


In the United States District Court for the Western District of New York. Criminal 
Action No. 6279-C. Dated August 6, 1954, Filed August 12, 1954. 


Case No. 1186 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Contempt Proceeding— 
Essential Elements of Petition—A motion to dismiss a criminal contempt action, by 
defendants who were not parties to the original civil action, but who were alleged in the 
contempt action to have conspired in violation of the judgment entered in the civil action, 
was denied where the petition sufficiently met the requirements of Rule 42(b) of the 
Federal Rules of Criminal Procedure with respect to the showing of the “essential facts.” 
The “essential facts” constituting the contempt charged were (1) disobedience and 
resistance to the lawful order of the court, (2) participation in such disobedience and 
resistance, and (3) knowledge of the order. Such a petition is to be judged by the same 
standards as for an indictment for a criminal charge, and the defendants are entitled to 
the same benefits as those accused of a crime. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8141.400. 


Department of Justice Enforcement and Procedure—Criminal Contempt Proceeding— 
Proper Parties—Non-Defendants in Original Action—A motion to dismiss a criminal 
contempt action, by defendants who were not parties to the original civil action, on the 
ground that they cannot be brought under the provisions of the consent decree entered in 
the civil action was denied. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8141. 


For the plaintiff: John O. Henderson, U. S. Attorney, Buffalo, N. Y.; Herbert 
Brownell, Jr., Attorney General of the U. S., Washington, D. C.; Stanley N. Barnes, 
Assistant Attorney General; Joseph E. McDowell, Trial Attorney; Lewis Bernstein and 
Herbert F. Peters, of counsel; and William D. Kilgore, Jr., Acting Chief, Judgments and 
Judgment Enforcement Section. 
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For the defendants: Raichle, Tucker and Moore, Buffalo, N. Y.; Frank G. Raichle, 
Counsel for Howard M. Antevil; James O. Moore, of counsel; and William B. Mahoney, 


Buffalo, N. Y., Attorney for Elmer Lux. 


For related judgments and opinions, see 1954 Trade Cases {] 67,844-67,846, 67,848- 
67,850; 1952-1953 Trade Cases {| 67,237; 1948-1949 Trade Cases {[ 62,447, 62,245; 1946-1947 
Trade Cases {[ 57,518, 57,478; and 1944-1945 Trade Cases {[ 57,413, 57,310, 57,309. 


[Consent Judgment] 


Kwnicut, Chief Judge [/n full text]: This 
proceeding arises out of an action com- 
menced in August, 1939. On June 24, 1949, 
following the trial of that action, a final 
Judgment was entered by consent. 


The defendants in the aforementioned 
action were the owners engaged in the 
operation of numerous motion picture houses, 
located in various parts of the United 
States. By the provisions of the Judgment, 
as amended, the Schine defendants and the 
Schine Circuit, their officers, agents, ser- 
vants and employees were enjoined from 
entering into any conspiracy or combination 
with each other or with any other person 
which had the purpose or effect of main- 
taining theatre monopolies and, among 
other things, dissolving certain existing 
pooling arrangements in certain locations; 
directing the sale of certain theatres, and 
limiting the acquisition of other theatres. 


[Violation of Judgment] 


The petition herein alleges that Howard 
M. Antevil, Donald G. Schine, Elmer Lux, 
Hildemart Corporation, Darnell Theatres, 
Inc., and Elmart Theatres, Inc., with knowl- 
edge of the provisions of such Consent 
Judgment, conspired with the other re- 
spondents and assisted them in the violation 
of certain of its provisions. 


It sets forth the names and offices held 
by J. Myer Schine, Louis W. Schine and 
John A. May in certain corporations named 
as defendants in the original action; that 
respondent Antevil had been an employee 
or officer of the respondent Schine Chain 
Theatres, Inc., Hildemart Corporation and 
Elmart Theatres, Inc., and Darnell Thea- 
tres, Inc.; that Donald G. Schine, son of 
defendant Louis W. Schine, served as presi- 
dent of Darnell Theatres, Inc., and Elmart 
Theatres, Inc., and as an employee of 
respondent Schine Chain Theatres, Inc.; 
that Schine Chain Theatres, Inc., owned all 
of the capital stock issued by Schine Thea- 
trical Co., Inc., Schine Lexington Corpora- 
tion, Schine Enterprises Corporation, Schine 
Circuit, Inc., and Chesapeake Theatres, Inc.; 
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that Hildemart Corporation, from about 
July 1, 1952, owned all of the capital stock 
issued by Elmart Theatres, Inc.; that El- 
mart Theatres, Inc., organized under the 
name of Schine Jefferson Corporation, was 
changed to Elmart; that Darnell Theatres, 
Inc., was a Delaware corporation and main- 
tained its principal offices at Gloversville; 
that the acts alleged to have been done by 
each corporate respondent were authorized, 
ordered or done by the officers of such 
corporations. 


The petition sets forth that respondents 
disobeyed the final Judgment; that Schine 
Circuit, Schine Bros., and John A. May, 
in violation of the Judgment, have. con- 
tinued with the purpose to maintain Schine’s 
theatre monopolies and prevent other thea- 
tres and exhibitors from competing with 
them; that the respondents Antevil, Donald 
G. Schine, Elmer Lux, Hildemart, Darnell, 
and Elmart, knowing the provisions of the 
Judgment, joined such conspiracy; and that 
respondents Hildemart, Elmart and Darnell 
obtained control of certain theatres in which 
Schine Circuit was not permitted to retain 
any interest; that Schine Circuit continued 
the operation-of a pooling arrangement in 
Fostoria, Ohio, by substituting Darnell and 
subsequently Elmart for Schine Circuit in 
the ownership of the Civic and Roxy 
theatres; that in the performance of a 
pooling arrangement, such theatres were 
and are operated as a unit with the State 
Theatre owned by another exhibitor; that 
Darnell acquired theatres which Schine 
Chain was prohibited from acquiring; that 
they continued until about July, 1952, to 
perform through the respondent Darnell, 
and later continued to perform through 
respondent Elmart a pooling agreement 
whereby two theatres in Fostoria, Ohio, 
normally competitors, operated as a unit 
and profits were divided according to pre- 
arranged percentages; that Schine Circuit 
and Schine Bros., from its date until July, 
1952, violated the final Judgment in that 
Darnell, acting for Schine Circuit and 
Schine Bros., did buy and book films for 
certain theatres designated in which neither 
Schine Circuit nor the Schine Bros, owned 
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financial interest; that Elmart acting for 
Schine Circuit and Schine Bros. bought and 
booked films for certain theatres in Ken- 
tucky; and finally that Schine Circuit and 
Schine Bros., through Darnell, violated the 
Judgment by acquiring a financial and oper- 
ating interest in the Pontiac (Ogdensburg, 
N. Y.) and the Capitol (Oswego, N. Y.) 
theatres without showing that such acqui- 


sition would not unreasonably restrain 
competition. 
[Motion to Dismiss 
Criminal Contempt Action] 
The respondents Antevil, Donald G. 


Schine, and Lux move to vacate the Order 
to Show Cause and to dismiss the Petition 
on the grounds that the Petition fails to 
state “essential facts” constituting the crim- 
inal contempt charged and that these pro- 
ceedings have been instituted without a 
showing of probable cause. 


No motion in respect to this Order to 
Show Cause has been made by either Hilde- 
mart Theatres, Inc., Darnell Theatres, Inc., 
or Elmart Theatres, Inc. 


[Test of Sufficiency] 


The two types of contempt proceedings 
have been classified and defined as follows: 
A proceeding for civil contempt has as its 
object remedial punishment “by way of a 
coercive imprisonment, or a compensatory 
fine, payable to the complainant.” Gompers 
v. Buck’s Stove & Range Co., 221 U. S. 418, 
448; Oriel v. Russell, 278 U.S. 358, 364, 365. 
“A proceeding for criminal contempt seeks 
punishment to vindicate the authority of 
the court.” City of Campbell, Mo. v. Arkan- 
sas-Missouri Power Co., 65 F. 2d 425, 427; 
In re Nevitt, 117 F. 448, 458. 


We are here concerned with a criminal 
contempt charge, This must be brought 
upon notice. Rule 42(b) of the Federal 
Rules of Criminal Procedure provides, in 
part: 


“The notice shall state the time and 
place of hearing, allowing a reasonable 
time for the preparation of the defense, 
and shall state the essential facts consti- 
tuting the criminal contempt charged and 
describe it as such.” 


The significant words here are “essential 
facts.” It seems that the foregoing suff- 
ciently meets the requirements of such rule 
as respects showing the “essential facts.” 
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The proceedings herein are brought under 
the provisions of 18 U. S. C. Section 401 
titled “Crimes and Criminal Procedure.” 
This section provides that the Court shall 
punish by fine or imprisonment for “(3) Dis- 
obedience or resistance to its lawful writ, 
process, order, rule, decree, or command.” 


The proceeding to punish for criminal 
contempt is a criminal proceeding, and 
respondents are entitled to the same bene- 
fits as those accused of crime, This is an 
information or indictment. Gompers v. 
United States, 233 U. S. 604, 610; Michaelson 
v, United States, 266 U. S. 42; Woodside v. 
United States, 60 F. 2d 823; Sona v. Alumi- 
num Castings Co., 214 F. 936. 


The Petition is to be judged by the same 
standards as for an indictment for a crim- 
inal charge. United States v. Jones, 108 F. 
Supp. 266. 


The “essential facts” constituting the 
criminal contempt here charged are “diso- 
bedience” and “resistance” to the lawful 
order of the Court; (2) participation in such 
disobedience and resistance; (3) knowledge 
of the order. 

It is to be noted that in this proceeding 
the respondents have- demanded a Bill of 
Particulars for a statement of the substan- 
tial terms of the conspiracy and the means 
employed, the parties participating, and 
the acts of Hildemart, Darnell, and Elmart 
which are claimed to constitute a joining. 
The government in response to the demand 
for a Bill of Particulars has submitted an- 
swers stating in much detail the activities of 
Antevil, Lux, Donald G. Schine, Hildemart 
Corp., Darnell, Inc., Elmart, Inc., in con- 
nection with the Schine respondents. 


Counsel have submitted numerous briefs 
with many citations which have been ex- 
amined. Independent research has broad- 
ened the scope adding greater detail. Only 
a few of the outstanding opinions will be 
noted as they relate to certain phases of 
the petition for criminal contempt. 

There is no disagreement that the allega- 
tions of a petition for criminal contempt 
should correspond in its requirements to 
an indictment. United States v. Tarpon 
Springs Sponge Exchange [1944-1945 TRADE 
Cases § 57,236], 142 F. 2d 125, whose in- 
dictment as a whole is an artificial and 
overstuffed document, was held to be suf- 
ficient but is not recommended as a pattern 
to be followed. The opinions in Gompers v. 
United States, 233 U. S. 604; Michaelson v. 
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United States, 266 U. S. 42; Anargyros v. 
Anargyros & Co., 191 F. 208; Woodside v. 
United States, 60 F. 2d 823; Sona v. Aluminum 
Castings Co., 214 F. 936; United States v. 
Johnson, 53 F. Supp. 167; United States v. 
Waltham Watch Co., 47 F. Supp. 524; Bowles 
v. Bullock, 5 F. R. D. 147; Mercer v. United 
States, 61 F. 2d 97; United States v. Seidmon, 
154 F. 2d 228; among others have been 
examined, 


[Non-Defendants in Original Action] 


The captioned respondents Hildemart, 
Elmart, Darnell, Donald G. Schine, Antevil 
and Lux were not before the Court at the 
time the final Judgment was rendered and 
contend they cannot be brought under its 
provisions. With such contention I can- 
not agree. The Court of Appeals, Second 
Circuit, held in J. J. Theatres v. Twentieth 
Century-Fox Film Corp. [1954 TRapE CasEs 
7 67,757], 212 F. 2d 840, in a somewhat 
similar situation that they would be added 
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as co-conspirators rather than as defend- 
ants. And see Regal Knitwear Co. v. Board, 
324 U.S. 9. 

On the oral arguments made on the 
25th day of May, 1954, respondents’ coun- 
sel urged two cases, Federal Trade Commis- 
sion v. A. McLean & Sons, 94 F. 2d 802, 
and Bowles v. Comillaci, 53 F. Supp. 976, as 
authorities for the dismissal of the civil 
contempt. Those cases together with Mc- 
Cann v. New York Stock Exchange, 80 F. 2d 
211, fortify the government’s contention 
against this motion to dismiss the criminal 
contempt. And see Locke v. United States, 
75 F, 2d 157; Trickett v. Kaw Valley Drain- 
age Dist., 25 F. 2d 851; Kreplik v. Couch 
Patents Co., 190 F. 565; Brougham v, Oceanic 
Steam Navigation Co., 205 F. 857; United 
States v. Mine Workers, 330 U. S. 258, 293; 
United States v. Goldman, 277 U. S. 229; 
Bough v. Lee, 29 F. Supp. 498, 501. 


Motion for dismissal of the criminal con- 
tempt is denied. 


[| 67,848] United States v. Schine Chain Theatres, Inc., et al. 


In the United States District Court for the Western District of New York. Civil 
No. 223. Dated July 29, 1954. Filed August 12, 1954. 


Case No. 451 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Injunctive Decrees—Motion for 
Court Approval of Contract of Sale—Interests of Defendant—Pending Contempt Action. 
—In an action in which a decree had been entered against a motion picture theatre chain, 
a motion to have the court approve a contract providing for the sale or transfer of theatre 
interests was denied, where the Government contended (1) that the theatre chain has an 
interest in one of the parties to the contract and (2) that the approval of the contract 
would involve a partial determination of a pending civil contempt action and therefore 
interfere with the orderly presentation of the Government’s proof therein, Also, the court 
was of the opinion that the contract, because of its complicated optional provisions, should 
not be approved at the present time. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8361.37. 


For the plaintiff: John O. Henderson, U. S. Attorney, Buffalo, N. Y.; Joseph E. 
McDowell, Trial Attorney; Lewis Bernstein; and Herbert F. Peters. 


For the defendants: Raichle, Tucker and Moore, Buffalo, N. Y., for Antevil and 
others; Frank G. Raichle and James O. Moore, of counsel; and William B. Mahoney, 
Buffalo, N. Y., for Elmer Lux. 


For prior judgments and opinions in the case, see 1954 Trade Cases {| 67,844, 67,845, 
67,849, 67,850; 1952-1953 Trade Cases {| 67,237; 1948-1949 Trade Cases ff 62,447, 62,245; 1946- 
1947 Trade Cases {[ 57,518, 57,478; and 1944-1945 Trade Cases {] 57,413, 57,310, 57,309. 

[Approval of Sale Sought] 
Kwicut, Chief Judge [Jn full text]: El- 
mart Theatres, Inc., moves to have this 
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Court approve a contract between Elmart 
Theatres, Inc. and Cumberland Amusement 
Co., Inc. for the sale to Cumberland Amuse- 


Copyright 1954, Commerce Clearing House, Inc. 


Number 6—77 
10-5-54 


ment Co., Inc. of all of Elmart’s interest in 
the State Theatre in Appalachia, Va., and 
in leases on the Liberty and Weddington 
Theatres in Pikeville, Ky., and also all of 
its interest acquired from Darnell Theatres, 
Inc. in a partnership arrangement in Fos- 
toria, O., under the terms of which Darnell 
operated the Civic Theatre and State Thea- 
tre in partnership with the owners of the State 
Theatre and a subsidiary of a Darnell lease in 
Civic Theatre, also through Darnell a con- 
tract to buy and book pictures for theatres 
operated by the Cumberland Amusement 
Co., Inc., a Kentucky corporation. A copy 
of the proposed contract is submitted with 
the moving papers. The government op- 
poses approval of the coritract at this time 
on the claim that the Schine Circuit had 
complete control of the operating policies of 
the Cumberland theatres and operated such 
theatres as an integral part of Schine Cir- 
cuit even after a purported assignment of 
a contract between Schine Circuit and 
Cumberland by J. E. Isaac, Sr., its president, 
to Hildemart Corporation and on the fur- 
ther claim that when the Alene Theatre in 
Whitesburg, Ky., was being constructed 
it was described in signs posted in Whites- 
burg, Ky., and in the local newspaper ad- 
vertisements as a new Schine theatre; that 
this theatre during construction included 
Schine Circuit in the coverage provided 
and payments to contractor for theatre were 
made directly by or on behalf of Schine Cir- 
cuit; that it appears from the moving affi- 
davit that all of the stock of the Elmart 
Theatres, Inc. was owned by Hildemart 
Corporation and that all of the stock of 
Hildemart Corporation was owned by J. 
Myer Schine, Louis W. Schine, their re- 
spective wives and children, in their own 
behalf or in trust for their children; that a 
serious question is raised concerning the 
good faith of the defendants in seeking 
Court approval of the proposed contract 
because of the foregoing. 


Cited 1954 Trade Cases 
U.S. v. Schine Chain Theatres, Inc. 
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[Approval Denied] 


Thus, it seems to the Court to be the 
position of the government that Schine 
Circuit has an interest in this Elmart Thea- 
tres, Inc., and it is necessary to examine 
the books of the corporations concerned 
with respect to their relationship with thea- 
tres of Cumberland Amusement Company, 
Inc.; that the present application on the 
merits would involve partial determination 
pending in the civil contempt proceeding 
and interfere with the orderly preparation 
of the government’s proof therein. 


Because of the claim of the government 
in the respects above stated, it seems to 
the Court that it would at this time be 
improper to authorize the execution of 
the proposed contract. 


[Option to Purchase] 


Again, it seems to the Court, irrespective 
of the contention of the government, that 
the contract. because of its complicated op- 
tional provisions, should not be approved 
at ihis time. Attention particularly should 
be called to paragraph 15 of the proposed 
contract which reads: 


“In the event second party should aban- 
don this contract at the end of any con- 
tract year, then all sub-leases referred to 
herein shall be deemed canceled, and 
second party will reassign to first party 
all leases and contracts assigned to sec- 
ond party, and second party’s obligation 
to meet any payments due under any 
such assignments or sub-leases shall forth- 
with terminate.” 


At the most it seems to the Court that 
this contract is only an option to purchase 
and is to be continued as such from year 
to year. 


Motion denied. Also the motion to amend 
the final judgment is denied. 


[1 67,849] United States v. Schine Chain Theatres, Inc., et al. 


In the United States District Court for the Western District of New York. Civil 
Action No. 223. Dated August 2, 1954. Filed August 12, 1954. 


Case No. 451 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Injunctive Decrees—Motion to 
Approve Acquisition of Furniture——A motion by a motion picture theatre chain, a party 
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U.S. v. Schine Chain Theatres, Inc. 


69,738 


to a consent decree, for an order approving the acquisition of the furniture, furnishings, 
and equipment of a theatre was granted, where it did not appear that such an acquisition 
was covered by the consent decree, and the court did not otherwise oppose the acquisition. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8361.37. 


For the plaintiff: John O. Henderson, U. S. Attorney, Buffalo, N. Y.; Herbert 
Brownell, Jr., Attorney General of U. S., Washington, D. C.; Joseph E. McDowell; Lewis 
Bernstein; Herbert F. Peters; and Stanley N. Barnes, Assistant Attorney General. 


For the defendants: Raichle, Tucker and Moore, Buffalo, N. Y.; Frank G. Raichle, 
Counsel for Howard M. Antevil; and William B. Mahoney, Buffalo, N. Y., for Elmer Lux, 
For prior judgments and opinions in the case, see 1954 Trade Cases { 67,844, 67,845, 


67,848, 67,850; 1952-1953 Trade Cases {| 67,237; 1948-1949 Trade Cases {] 62,447, 62,245; 
1946-1947 Trade Cases { 57,518, 57,478; and 1944-1945 Trade Cases {[ 57,413, 57,310, 57,309. 


[Acquisition of Furnishings Approved] 


Kwnicut, Chief Judge [in full text]: De- 
fendant Schine Chain Theatres, Inc. has 
moved for an order approving the acquisi- 
tion by it of the furniture, furnishings and 
equipment of the Lake Theatre in Canan- 
daigua, New York. 


While the application does not appear 
to be a matter covered by the final judg- 
ment dated June 24, 1949, the Court has 
no opposition to the proposed purchase. 

The sale of the furniture, furnishings and 
equipment of the Lake Theatre in Canan- 
daigua, New York, to defendant Schine 


Chain Theatres, Inc. is approved. 


[67,850] United States v. Schine Chain Theatres, Inc., et al. 


In the United States District Court for the Western District of New York. Civil 
No. 223. Dated July 30, 1954. Filed August 12, 1954. 


Case No. 451 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Motion To Extend Time for 
Disposing of Interests—Pendency of Civil Contempt Proceeding—A motion by defend- 
ants to extend the time within which they must dispose of interests in properties described 
in a consent decree, and a motion to modify the terms and provisions of the decree, 
were not decided by the court, pending a final decision in contempt proceedings. 


See Department of Justice Enforcement and Procedure, Vol. 2, 1 8361.37. 


For the plaintiff: John O. Henderson, U. S. Attorney, Buffalo, N. Y.; Herbert 
Brownell, Jr., Attorney General of U. S., Washington, D. C.; Joseph E. McDowell; Lewis 
Bernstein; Herbert F. Peters; and Stanley N. Barnes, Assistant Attorney General. 


For the defendants: Raichle, Tucker and Moore, Buffalo, N. Y.; Frank G. Raichle, 
Counsel for Howard M. Antevil; William B. Mahoney, Buffalo, N. Y., Attorney for Elmer 
IL be, 


For prior judgments and opinions in the case, see 1954 Trade Cases ] 67,844, 67,845, 
67,848, 67,849; 1952-1953 Trade Cases {| 67,237; 1948-1949 Trade Cases J 62,447, 62,245; 
1946-1947 Trade Cases { 57,518, 57,478; and 1944-1945 Trade Cases 7 57,413, 57,310, 57,309. 


[Motion To Amend Decree] 


Knicut, Chief Judge [In full text]: A 
motion is pending to extend the time within 
which the defendants shall dispose of inter- 
ests in certain properties described in the 
Consent Decree, and also to modify the 
terms and provisions of such Decree. This 


motion has not been argued as yet, and 
upon a hearing herein held on April 15, 
1954, it was understood that the hearing 
on such motion should be adjourned along 
with the civil proceedings. In view of this, 
no action is taken on this motion, pending 
a final decision in the civil proceedings. 
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‘ Wisconsin Attorney General’s O pinion 
[] 67,851] Opinion of the Attorney General of the State of Wisconsin. 
Addressed to Robert C. Altman, District Attorney, Marathon County. Dated May 6, 


1954. 43 O. A. G, 104. 
Wisconsin Unfair Sales Act 


Sales Below Cost Under State Acts—Computation of Cost to Retailer—Deduction of 
Quantity Discount Computed at a Subsequent Time.—A 4 per cent quantity discount on 
purchases over $500 a month, which (1) is paid by check approximately 30 days after 
the end of the month in which the purchases are made, (2) is not stated on any invoice 
rendered to customers, and (3) is not deducted by customers in paying twice monthly 
invoices, can be deducted from invoice cost in determining “cost to retailer” under Section 
100.30(2) (a) of the Wisconsin Unfair Sales Act. Even though the words “less all trade 
discounts” are broad enough to include a quantity discount computed at a time subsequent 
to the purchase of goods, the question arises whether the retailer receiving such a discount 
can readily determine his “‘cost to retailer” at the time he establishes his selling price. 
However, the above section provides that a retailer may use the invoice cost within 30 days 
prior to the date of sale. Therefore, a retailer on any given date may compute his “cost 
to retailer’ based upon his invoice cost for that commodity at any time within the 
preceding 30-day period. 


A retailer could not deduct such a quantity discount from his invoice cost to com- 
pute “cost to retailer’ during the first month that he did business with a company granting 
such a discount, until his purchases totaled $500. However, after his purchases totaled 
$500, he could compute his “cost to retailer” based upon his invoice cost less the 
quantity discount earned. 


See Sales Below Cost, Vol. 2, J 7141.53. 


[Unfair Sales Act—Quantity Discounts] 


You have asked this office to construe the 
language “less all trade discounts” found 
in Sec. 100.30(2)(a), Stats. The facts upon 
which this opinion will be based are as 
follows: 

The A & P store at Wausau purchases 
a product known as Premium Saltines from 
the National Biscuit Company. A Nabisco 
salesman takes orders from A & P twice 
a week and deliveries are made to A & P 
twice a week, Each delivery is accompanied 


Upon these facts you ask whether this 
4 per cent quantity discount can be de- 
ducted from invoice cost. in determining 
cost to retailer as defined in Sec. 100.30(2) (a), 
Stats. This Section reads in part: 


“Cost to retailer’ means the invoice 
cost of the merchandise to the retailer 
within 30 days prior to the date of sale, 
or replacement cost of the merchandise 
to the retailer, whichever is lower; less 
all trade discounts except customary dis- 
counts for cash; * * *” 


by an invoice for the goods delivered. 
Twice monthly a master invoice is sent by 
Nabisco to the Milwaukee office of A & P 
covering purchases for the past two weeks. 
A & P pays these invoices twice monthly. 
Nabisco allows all customers a 4 per cent 
quantity discount on purchases over $500 a 
month. The discount is paid by Nabisco by 
check approximately 30 days after the end of 
the month in which the purchases are 
made, This quantity discount plan is made 
known to all customers in advance of their 
purchases. The A & P store at Wausau 
consistently buys over $500 worth of this 
product each month. This discount is not 
stated on any invoice rendered to A & P 
by Nabisco and is not deducted by A & P 
in paying the twice monthly invoices. 


Trade Regulation Reports 


[Problem in Ascertaining Discount] 


You state that for some time you have 
been engaged in the active enforcement of 
this statute, called the unfair sales act, and 
that it has been your practice as well as the 
practice of the department of agriculture to 
require that all discounts, which are to be 
deducted from invoice cost to determine 
cost to retailer, must be stated on the in- 
voice. This practice facilitates enforcement 
of this statute by making cost to retailer 
readily determinable from the invoice alone. 
You point out that the problem of deter- 
mining cost to retailer will be greatly com- 
plicated if you have to search beyond the 
invoice to find out whether there are any 
applicable discounts which might properly 
be deducted, Also you point out that many 
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such discounts not appearing upon the 
invoice are of a nebulous, uncertain, pros- 
pective nature, which discounts may or may 
not be allowed depending upon whether 
the retailer purchases a certain required 
volume before the end of the month. Thus 
at the time the retailer receives his de- 
livery of goods and the accompanying in- 
voice he would in effect have to guess at 
what his discounts were going to be in 
order to deduct them from his invoice cost 
to arrive at cost to retailer. 

It is clear that any criminal statute which 
required a businessman to estimate ac- 
curately what his future discounts were 
going to be in order to determine his 
cost would be void for lack of certainty. 
To constitute due process of law a statute 
must prescribe the elements of the offense 
with reasonable certainty, fix an ascertain- 
able standard of guilt, and make known 
to those to whom it is addressed what con- 
duct on their part will render them liable 
for its penalty. 16 C. J. S., Constitutional 
Law, §580. Under this constitutional 
principle, as applied to the unfair sales act, 
a merchant must be able to determine ac- 
curately at the time he establishes his 
selling price exactly what his cost to retailer 
is going to be. It is also a familiar rule of 
statutory construction that in the inter- 
pretation of a statute, that construction of 
the language employed is to be adopted, if 
possible, which will sustain the validity of 
a statute under the constitution. In re Peti- 
tion of State ex rel. Attorney General, et al., 
(1936) 220 Wis. 25, 264 N. W. 633; 16 
C. J. S., Constitutional Law, § 98. We must 
construe the statutory language “less all 
trade discounts” in the light of these con- 
stitutional principles. 


[Quantity Discount Deductible 
Under Act] 


These statutory words “less all trade dis- 
counts” are broad enough to cover all dis- 
counts allowed by the seller as a reduction 
of the price of goods sold. This, of course, 
does not include cash discounts. The statute 
makes no distinction between discounts 
stated on the invoice and quantity discounts 
not stated on the invoice but computed on 
the basis of a full month’s purchases and 
paid at a subsequent time in the form of a 
rebate. It appears that no court has ever 
distinguished these two types of discounts 
in construing the unfair sales act. Callman, 
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Unfair Competition and Trade-Marks, 2nd ed., 
Vol. 1, p. 539. It has been said that trade 
discounts and quantity discounts are synony- 
mous terms referring to an amount taken 
off a list price, varying according to the 
quantities purchased. Standard Oil Co. v. 
State, (1937) 283 Mich. 85, 276 N. W. 908, 
911. Also a rebate may be considered as the 
equivalent of a discount. Either is a reduc- 
tion of cost. State v. Loucks, (1924) 32 
Wyo. 26, 228 P. 632, 634. 


[Determination of “Cost to Retailer”] 


Even though the words “less all trade 
discounts” are broad enough to include a 
quantity discount computed at a time sub- 
sequent to the purchase of goods, the ques- 
tion arises whether the merchant receiving 
such a discount can readily determine his 
cost to retailer at the time he establishes 
his selling price. The section of the statutes 
previously quoted provides that a merchant 
in computing his cost to retailer may use 
the invoice cost within 30 days prior to the 
date of sale. Under this provision, a mer- 
chant on any given date may compute his 
cost to retailer based upon his invoice cost 
for that commodity at any time within the 
preceding 30-day period. Thus a merchant 
who buys a commodity for 10 cents on 
January 1 can use that 10-cent invoice cost 
in computing his cost to retailer for all sales 
of that commodity which he makes during 
the next 30 days, regardless of the fact that 
his actual cost for such commodity may 
have gone up to 12 cents on January 2. 


[Examples] 


Apply these principles to the present 
situation, we arrive at a result as follows: 
In any one month A & P buys in excess 
of $500 worth of merchandise from Nabisco. 
Thus A & P purchases total $500 before the 
end of the month. On the day A & P re- 
ceives an invoice raising its total purchases 
for that month to $500, A & P knows the 
exact amount of the quantity discount which 
it will earn for that month, regardless of 
the fact that such discount has not yet 
been paid. A & P also knows its invoice 
cost. Knowing both the invoice cost and 
the discount, A & P can compute accurately 
its cost to retailer for that month. Under 
the 30-day provision of the statute, A & P 
can use this cost to retailer throughout the 
next 30-day period regardless of the fact 
that on purchases made from Nabisco dur- 


Copyright 1954, Commerce Clearing House, Inc. 


Number 6—81 
10-5-54 


ing this next 30-day period A & P may not 
know exactly what quantity discount it will 
qualify for on those purchases. This 30-day 
period begins the day A & P receives the 
invoice which raises its total purchases for 
that month to $500. 

Under the above reasoning, a merchant 
could not deduct such a quantity discount 
from his invoice cost to compute cost to re- 


Cited 1954 Trade Cases 
New Dyckman Theatre Corp. v. Radto-Keith-Orpheum Corp. 
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business with a company such as Nabisco, 
until his purchases totaled $500. However, 
after his purchases totaled $500, he could 
compute his cost to retailer based upon his 
invoice cost less the quantity discount earned. 

If this procedure unduly hampers effective 
enforcement of the unfair sales act it would 
be appropriate to call this fact to the atten- 
tion of the legislature. 


tailer during the first month that he did 


[| 67,852] McGraw Electric Co. v. Veeds Television & Appliance Co. 


In the New York Supreme Court, New York County, Special Term, Part I. 132 
N. Y. L. J., No. 3, page 3. Dated July 6, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Contempt—Defenses—Enforcement 
Activity.—A television and appliance dealer, found to be in contempt for its failure to obey 
a consent judgment, failed to establish that the fair trader had sought enforcement un- 
fairly so as to constitute a waiver. Also, the dealer’s defense that the fair trader was 
not enforcing its contracts against others was held to be unsupported and unavailing, with 
the court noting that, “All offenders cannot be prosecuted at one time.” 


See Fair Trade, Vol. 1, { 3380.34, 3440.34. 
For the plaintiff: Kenyon & Kenyon, New York, N. Y. 
For the defendant: Rachlin & Migdal, New York, N. Y. 


others is unsupported and is unavailing 
here. All offenders cannot be prosecuted 
at one time. Furthermore, there is no ade- 
quate showing that plaintiff has sought 
enforcement unfairly so as to constitute a 
waiver here. The cross-motion to vacate the 
judgment is denied. Settle order, 


[Contempt Action—Defenses] 


Hamner, Justice [In full text]: Motion is 
granted to the extent of finding the defend- 
ant in contempt for failure to obey the 
consent judgment entered herein. The at- 
tempted explanation by defendant that 
plaintiff is not enforcing its contracts against 


[ 67,853] New Dyckman Theatre Corp. v. Radio-Keith-Orpheum Corporation, et al. 


In the United States District Court for the Southern District of New York. Civ. 
93-398. Filed September 7, 1954. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Sufficiency of Com- 
plaint—Short and Plain Statement of Claim.—A motion picture exhibitor’s complaint, 
which included a series of allegations of all the misdeeds of the motion picture industry 
for the last thirty years, referred to numerous alleged practices having no relationship to 
its claim, and related to local manifestations of a single national conspiracy alleged to 
have taken place in various other cities, was stricken, with leave to the exhibitor to file 
an amended complaint which contains simple, concise, and distinct averments, and con- 
forms to Rule 8 of the Federal Rules of Civil Procedure. If such a complaint is allowed 
to stand, it “becomes a springboard from which the parties dive off into an almost bottom- 
less sea of interrogatories, depositions, and pre-trial proceedings on collateral issues, 
most of which may have little relationship to the true issue in the case.” The court 
further ordered the holding of a pre-trial hearing after an answer is filed to the amended 
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New Dyckman Theatre Corp. v. Radio-K eith-Orpheum Corp. 
complaint so that the issues may be particularized and the bounds of permissible dis- 
covery formulated. 


See Private Enforcement and Procedure, Vol. 2, f 9009.130. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Discovery— 
Interrogatories—Where a motion picture exhibitor’s complaint was stricken because 
it did not contain a short and plain statement of the claim, the court pointed out that the 
defendants should not be required to incur tremendous expense in answering the exhibitor’s 
interrogatories pertaining to that complaint. The court also pointed out, in effect, that the 
relevancy and materiality of the interrogatories are determined from the complaint; there- 
fore, if the complaint is insufficient, the relevancy and materiality of the interrogatories 
could not be accurately determined. 


See Private Enforcement and Procedure, Vol. 2, { 9013.875. 
For the plaintiff: William Gold, New York, N. Y. 


For the defendants: O’Brien, Driscoll & Raftery (George A. Raftery, of counsel) for 
Radio-Keith-Orpheum Theatres, Inc. and RKO Theatres Corp.; R. W. Perkins for Warner 
Bros. Pictures, Inc. and Warner Bros. Pictures Distributing Corp.; Dwight, Royall, 
Harris, Koegel & Caskey for Twentieth Century-Fox Film Corp. (New York) and 
Twentieth Century-Fox Film Corp. (Delaware); Donovan, Leisure, Newton & Irvine 
(James V. Hayes, of counsel) for RKO Pictures, Inc., RKO Pictures Corp., and Radio- 
Keith-Orpheum Corp. (dissolved); Schwartz & Frohlich (Everett Frohlich, of counsel) 
for Stanley Warner Corp., Warner Bros. Circuit Management Corp., now known as 
Stanley Warner Management Corp.; and Adolph Schimel for Universal Pictures Coz, Ine. 


and Universal Film Exchanges, Inc.; all attorneys of New York, N. Y. 


[Motion To Strike] 


Dawson, District Judge [Jn full text]: 
This is an action seeking triple damages 
for claimed violations of the Antitrust laws, 
15 U. S. C. Sec. 15. Two motions have 
been made: 


The first motion is made by the defend- 
ants to strike the complaint on the ground 
that the complaint fails to comply with 
the requirements of Rule 8(a)(2)1 and 
Rule 8(e) (1) * of the Federal Rules of Civil 
Procedure or, in the alternative, for an 
order pursuant to Rule 12(f)* of the Fed- 
eral Rules of Civil Procedure striking cer- 
tain allegations from the complaint on the 
ground that they are redundant and im- 
material. 


The second motion made by the de- 
fendants is for an order pursuant to Rule 
33 of the Rules of Civil Procedure striking 
interrogatories propounded by the plaintiff 
or, in the alternative, modifying and limit- 
ing said interrogatories. 


[Complaint] 


The motion to strike the complaint will 
be first considered. The complaint in this 
action apparently attempts to allege (if 
you can cull the essential allegations from 
a mass of prolix verbiage) that in or about 
July, 1953, plaintiff acquired a long-term 
lease on the Dyckman Theatre located in 
the Borough of Manhattan, New York 
City, and that plaintiff renovated the theatre 
so as to make it suitable in all respects 
for exhibition of neighborhood first-run 
of pictures; that in or about July, 1953, 
each of the defendant distributors was 
notified that plaintiff intended to open the 
theatre in or about October, 1953, and 
that it desired to be serviced with neigh- 
borhood first-run product of the RKO 
“split”’; that the premises were completed 
and opened for business on October 28) 
1953, and have been in operation by plain- 
tiff since that date; that immediately pre- 
ceding the date of opening and since that 
time, plaintiff has made repeated demands 
on the defendant-distributors that they each 


1 This Rule provides that: “A pleading which 
sets forth a claim for relief shall con- 
tain (2) a short and plain statement of the 
claim showing that the pleader is entitled to 
REVEL <5, Gees: 

? This Rule provides that: ‘‘Each averment of 
a pleading shall be simple, concise, and direct. 


| 67,853 


No technical forms of pleading or motions are 
required.”’ 

3 This Rule provides that the Court may, upon 
motion made within the time provided therein, 
“order stricken from any pleading any insuf- 
ficient defense or any redundant, immaterial, 
impertinent, or scandalous matter.”’ 
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license their product for neighborhood first- 
run at such theatre, and that each of the 
defendant-distributors and producers has 
failed and refused to comply with such 
demand or to negotiate with plaintiff for 
exhibition of their product at plaintiff’s 
theatre for a non-exclusive neighborhood 
first-run; that the refusal of the defendants 
is based upon a conspiracy among them 
and among favorite theatre operators, and 
is not based on the normal and legitimate 
best interests of defendant-distributors; 
and that by reason of the conspiracy and 
conduct of the defendant-distributors and 
their co-conspirators, plaintiff has been, and 
continues to be, unreasonably deprived of 
free and open access to the product of 
the defendant-distributors and barred from 
the right to negotiate for the exhibition 
of features on a non-exclusive neighbor- 
hood first-run in accordance with its pref- 
erence and desire, all to the damage and 
detriment of the plaintiff. 


[Requirements of Complaint] 


Such a complaint, if so stated, would be 
a short and plain statement of the claim 
in accordance with the provisions of Rule 
8 of the Rules of Civil Procedure. Such 
a complaint, if sustained by proof, and in 
absence of rebuttal by defendants, would 
be sufficient to establish a violation of the 
Sherman Anti-Trust Act, 15 U. S. C. 1, 
Milgram v. Loew’s, Inc., et al. [1950-1951 
TRADE CasES J 62,938], 192 F. 2d 579 (C. A. 
3, 1951). 


However, the plaintiff in this case is not 
content with a short and plain statement 
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of the claim, but includes in the complaint 
a series of allegations of all the misdeeds 
of the motion picture industry from the 
nineteen twenties to date, the relevancy of 
which to this particular complaint it is 
hard to fathom.* 


The extent to which certain types of 
cases, stich as triple damage anti-trust 
actions, have consumed the time of the 
courts has been a matter of great concern 
to those charged with the administration 
of justice.’ See Report of the Judicial Con- 
ference of the United States on “Procedure 
in Anti-Trust and other Protracted Cases,’ 
13 F. R. D. 62. This Report points out 
that cases of this sort are of sufficient 
frequency “to create an acute major prob- 
lem in the current administration of justice” 
(p. 64). The Report makes certain recom- 
mendations. One significant observation is: 


“Tt is not practical to proceed in these 
cases as in a lawsuit of ordinary complex- 
ity and bulk; that is, to let the parties 
exhaust the cross fire of pleading, to con- 
duct open-court pre-trial hearings, or to 
let counsel try the case as they please. 
The potential range of issues, evidence 
and argument is so great, and the neces- 
sities of adversary representation so com- 
pelling, that the activities of counsel will 
result in records of fantastic size and 
complexity unless the trial judge exercises 
rigid control from the time the complaint 
is filed.”’ (p. 66) 


This admonition should be taken seri- 
ously by the Bench and Bar. A complaint 
should not be allowed to wander far afield 
or include what Judge A. N. Hand with his 
gift for felicitous phrasing has aptly de- 


4A striking example of how far afield the 
plaintiff goes is shown in paragraph 6(a) of 
the complaint, which reads as follows: 

“6. (a) Pursuant to and in furtherance of 
such conspiracy the distributors, acting in con- 
cert and in combination with and for the bene- 
fit of the exhibitor affiliates of some of them 
and of favored local exhibitors in various cities 
and local areas, including greater New York, 
have discriminated against local independent 
exhibitors, including plaintiff, to the favor and 
advantage of the affiliated exhibitors and such 
locally favored exhibitors in such areas, as to 
runs and clearance; film rentals; maintenance 
of minimum admission prices, etc.; advertising 
allowances; deduction in film rentals on playing 
of double features; deduction in film rentals for 
extra expense incurred for patronage stimu- 
lants; in granting of move-overs, extended runs 
and day and date runs; in selection and re- 
jection of films theretofore contracted; forcing 
tie-in sales (block booking); in the granting of 
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road show and so-called pre-release showings 
and privileges; as to requirements respecting 
playing of foreign produced pictures; playing 
of pictures on preferred play dates; overage and 
underages (i.e. permitting commitments for 
one theatre to be worked off in other theatres 
of the same exhibitor or its atfiliate); playing 
of pictures out of order of release; bidding for 
pictures; checking box office receipts and audit- 
ing books; in determining ‘split figures’ (allow- 
ance for theatre operation expense on percentage 
rental pictures); guaranteed minimum film 
rentals; joint advertising campaigns; rebates, 
discounts or allowances as to film rentals and 
advertising and other elements of exhibition 
expense.” 


5 This is particularly true in the large Metro- 
politan districts such as the Southern District 
of New York where the calendars are far be- 
hind, and, as a result, litigants are forced to 
wait for years before their cases can be reached 


for trial. 
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scribed as “a great amount of archeology.” ® 


It is particularly important in this type of 
case that the complaint state the issue con- 
cisely and succinctly so that the issue may 
be framed with definiteness. 


[Historical Material] 


In such a complaint, it is not necessary 
to allege a great deal of history of past 
decades, Once a cause of action for viola- 
tion of the Anti-Trust laws is established, 
‘St adds nothing that the calendar of years 
gone by might have been filled with trans- 
gressions.” United States v. Oregon Medical 
Society [1952 Trapr Cases { 67,264], 343 
U. S. 326, 333 (1952). 

It is not merely that a complaint which 
fails to observe this principle does not com- 
ply with Rule 8(a)(2). Even more im- 
portant is the fact that such a complaint, 
if allowed to stand, becomes a springboard 
from which the parties dive off into an 
almost ‘bottomless sea of interrogatories, 
depositions, and pre-trial proceedings on 
collateral issues, most of which may have 
little relationship to the true issue in the 
case. The result is that the time of the 
court and counsel may be wasted and 
the parties put to needless expense and 
sometimes to improper harassment. It should 
be the duty of the court, at the outset, to 
see that the issue in the case is defined 
without unnecessary detours, for only by so 
doing may the future progress of the action 
be kept within its proper channel. 


An allegation that the particular dam- 
ages suffered by this plaintiff are the result 
of a nationwide conspiracy may be a proper 
allegation in a complaint. Metropolitan Thea- 
tre Company v. Warner Bros. Pictures, Inc., 
et al, [1952 TRapE Cases { 67,304], 12 F. R. D. 
516 (S. D. N. Y. 1952). However, it does 
not seem necessary, in order to establish 
a triple damage anti-trust action involving 
events in 1953-1954 relating to one theatre 
in New York City, to assert in the com- 
plaint, or to present in evidence, all of the 
wrong-doings of the motion picture indus- 
try for the last thirty years. The issue in 
the instant case should be whether there 
was a combination or conspiracy in exist- 
ence on or subsequent to October 23, 1953, 
and whether plaintiff was injured as a re- 
sult thereof. 
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[Prior Government Action] 


The practices of the motion picture in- 
dustry in connection with its distribution 
system and its procedure for clearance was 
the subject of long and protracted litiga- 
tion in an anti-trust case brought by the 
government. The case was started in this 
Court in 1938 and finally disposed of in 
1950. See United States v. Paramount Pic- 
tures [1946-1947 Trane Cases § 57,470], 66 
F. Supp. 323 (1946); [1948-1949 TraprE 
CASES {[ 62,244], 334 U. S. 131 (1948). The 
Supreme Court in its opinion stated: 


“The District Court enjoined defend- 
ants and their affliates from agreeing 
with each other or with any exhibitors 
or distributors to maintain a system of 
clearances, or from granting any clear- 
ance between theatres not in substantial 
competition, or from granting or enforc- 
ing any clearance against theatres in 
substantial competition with the theatre 
receiving the license for exhibition in 
excess of what is reasonably necessary 
to protect the licensee in the run granted. 
In view of the findings this relief was 
plainly warranted.” 


There certainly should be no reason for 
retrying all of the issues of that involved 
piece of litigation in the present action. If 
some of the practices condemned by the 
Court in that case continued, and were con- 
tinuing in 1953, it should be sufficient to 
assert that fact; the fact that such practices 
had existed in decades long past and were 
condemned by the Court clearly appears 
from the decree in the Paramount case. 


The present complaint is a complete 
violation of Rule 8. 


Paragraphs 5, 6, 7, and 8 of the complaint 
refer to practices which are alleged to have 
been in existence “from sometime-in the 
1920s.” Such “archeology” tends to con- 
fuse the issue. It adds nothing to the 
essential cause of action. 


These paragraphs also refer to numerous 
alleged practices, many of which have no 
relationship to the specific matter com- 
plained of in paragraph 10 of the complaint. 
Such allegations are not pertinent to the 
complaint. 


Paragraph 5(b) of the complaint relates 
to “local manifestations of a single national 
conspiracy” alleged to have taken place in 


SA. N. Hand ‘Trial Efficiency”’, Symposium 
on Business Practices under Federal Anti-Trust 
Laws (C. C. H. Anti-Trust Laws: 1951, pp. 31-32). 
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Chicago, Kansas City, Allentown, Bethlehem, 
Dallas, Ambridge, San Francisco, Oakland, 
Los Angeles, Minneapolis, Athol, Quincy, 
Greenville, Denver, Olean, Milwaukee, and 
Philadelphia. Is the time of court and 
counsel in this case to be taken up with 
proof of transactions and controversies in 
numerous other cities throughout the entire 
country which would have little or nothing 
to do with the particular cause of action 
asserted by this particular theatre in the 
City of New York? Is relief sought in this 
case because the alleged conspiracy of the 
defendants may have resulted in wrongs 
to other persons in other jurisdictions in 
other years? 


[Complaint Stricken] 


The complaint will, therefore, be stricken, 
with leave to plaintiff to file, within thirty 
days, an amended complaint which con- 
tains simple, concise, and distinct aver- 
ments, and conforms with Rule 8. The 
order to be entered hereon shall set a date, 
subsequent to the time that answers are 
due, at which an informal pre-trial hearing 
will be held so that the issues as set forth 
in the amended complaint and answers may 
be particularized and the bounds of per- 
missible discovery formulated, as suggested 
in the recommendations contained in the 
Report of the Judicial Conference, to which 
reference has heretofore been made. 


[Interrogatories | 


In view of the determination of the 
motion to strike the complaint, it becomes 
unnecessary at this time to dispose of the 
motion striking the interrogatories propounded 
by the plaintiff or modifying or limiting 
said interrogatories. It might be pointed 
out, however, that the interrogatories pro- 
pounded are a graphic illustration of the 
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evil that may flow from a loosely and im- 
properly drawn complaint.’ It has been 
stated by the defendants that simply to 
answer these interrogatories would require 
the assignment by defendants of a large 
staff of employees to the task on an over- 
time basis, and would result in tremendous 
expenditures by the defendants in preparing 
the necessary data. 


The fact that it might be necessary to 
incur substantial expense to answer inter- 
rogatories is, of course, no reason in itself 
to sustain objections to interrogatories. 
Caldwell-Clements, Inc, v. McGraw-Hill Pub. 
Co. [1952 Trave Cases { 67,261], 12 F. R. D. 
531 -(S.,,.D..N..:Y.. 1952)> But,to file a com- 
plaint such as this, and then to require 
defendants to incur tremendous expense to 
answer interrogatories on matters of his- 
tory long since past may well open the door 
to the use of our liberal Federal Rules for 
purposes of harassment rather than for 
the production of competent evidence. See 
“Tactical Use and Abuse of Depositions under 
the Federal Rules,’ 59 Yale L. J. 117 (1949). 


In passing upon interrogatories, it is cus- 
tomary for the court to inquire whether 
they are relevant and material, but to deter- 
mine from the complaint itself their rele- 
vancy and materiality. It is for this reason 
that it is particularly important in a case 
such as this to have the issues properly 
and succinctly stated so as to avoid a 
dragnet type of interrogatories being pre- 
sented which would require, at great ex- 
pense, answers with reference to past history 
which might seem to be relevant under the 
language of the complaint as stated, but 
which would have no revelancy to a com- 
plaint properly stated in accordance with 
Rule 8. 


Settle order on notice. 


™The interrogatories would, among other 
things, have called for the defendants RKO 
Pictures, Inc., RKO Pictures Corporation, their 
subsidiaries, affiliates, predecessors or assigns 
to have set forth for every year from 1927 to 
the date of the complaint the name of each fea- 
ture picture released, the total gross receipts 
from rental fees of each such picture where 
the gross receipts placed such picture within 
the upper half of all such pictures released in 
such year, and further information for all of 
such 25 years, in great detail, as to the exhibi- 
tion of such pictures in any theatre in the 
Counties of New York, Kings, Queens, Rich- 
mond, Bronx, Nassau, and Westchester in the 
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State of New York, and the Counties of Hudson, 
Bergen, Essex, Passaic, Union, Middlesex, Mor- 
ris, and Sommerset in the State of New Jer- 
sey. The answers to these interrogatories would 
have required details concerning many thou- 
sands of films displayed in hundreds of theatres 
showing, among other things, such diverse 
items as each theatre’s location, its affiliation at 
such time, the agent that booked the engage- 
ment, the theatre’s availability, the picture’s 
play dates, the scale of admission prices charged, 
the gross admission, the film rental fees, and 
similar data concerning co-features played on 
the same bill as the feature in question. 
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Sherman Antitrust Act 


Monopolies—Monopolization and Conspiracy To Monopolize—Refusals To Deal— 
Independent Determinations.—An independent wholesale distributor of magazines, periodicals, 
and paper-bound reprints to retailers failed to prove that publishers and national distribu- 
tors of such publications conspired to perfect a monopoly and did perfect a monopoly of 
such wholesale distribution to retailers in thirteen newly organized independent whole- 
salers by agreeing among themselves to refuse to deal with the distributor and to transfer 
their business from the distributor to the newly organized wholesalers, where the dis- 
tributor did not establish (1) the existence of monopoly power and the intent to exercise 
such power or (2) conduct intended to result in monopoly or monopoly power. Although 
one of the publishers, which had been dissatisfied with the distributor’s services, set up 
the thirteen wholesalers as competitors of the distributor, agreed to subsidize them, and 
actively sought the other publishers’ patronage for its subsidized wholesalers, there was 
no agreement binding the other publishers to support the new wholesalers. Each publisher 
independently negotiated its agreements with its respective new wholesalers, and each new 
wholesaler was in spirited competition with the distributor and with each other. However, 
the fact that the publishers were not competitors of the distributor did not, of itself, pre- 
clude guilt. 


See Monopolies, Vol. 1, J 2520.30, 2610.720. 


Combinations and Conspiracies—Refusals To Deal—Independent Determinations— 
Purpose—Public Injury.—An independent wholesale distributor of magazines, periodicals, 
and paper-bound reprints to retailers failed to prove that publishers and national distributors 
of such publications conspired to refuse to deal with the distributor and to transfer their 
business from the distributor to thirteen wholesalers organized by one of the publishers, 
where it was found that (1) the conduct was not unlawful per se, (2) the publishers’ 
purpose was not to accomplish a forbidden result, and (3) a forbidden result was not the 
natural effect of the publishers’ acts. Branding the publishers’ acts a boycott and therefore 
a per se violation of the Sherman Act is not justified by a mere showing of the refusal by 
the publishers to deal with the distributor and their choice to deal with the thirteen 
competing wholesalers. There was no convincing evidence that the publishers sought to 
acquire by their concerted action the power to control collectively the independent local 
wholesaling of their respective publications. The publishers, each acting on its own judg- 
ment in the light of existing realities, decided that its best interests lay in transferring its 
respective business from the distributor to the new wholesalers and in some instances 
back to the distributor. Furthermore, the element of public injury was not proven, the 
court not being persuaded that, as a result of the publishers’ conduct, the purchasing public 
had to pay any increase in price, suffered any diminution in the quality or kind of service 
prevalent in the market prior to the publishers’ alleged conduct, or that there was any effect 
resultant from the publishers’ conduct detrimental to any person but the distributor, 


See Combinations and Conspiracies, Vol. 1, { 2005.205, 2005.360, 2005.785; Private 
Enforcement and Procedure, Vol. 2, J 9009.475. 
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Combinations and Conspiracies—Proof of Unlawful Conspiracy—Conscious Parallel 
Action—Independent Determinations.—In an action charging that publishers conspired to 
refuse to deal with a distributor, the court held that the mere fact that the defendants 
each knew what the others were doing, and in some instances nearly contemporaneously 
did the same thing, did not, without more, make out an unlawful conspiracy. The conscious 
parallel action of the defendants in taking their business elsewhere was no more unlawful 
than the action of any group of persons who take their patronage from a common dealer to 
another or others who promise to give them better service. Each defendant acted on its 
own independent judgment in the light of existing realities. 


See Combinations and Conspiracies, Vol. 1, { 2005.360. 
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Opinion 
[Pleadings] 


SucarMAN, District Judge [Jn full text 
except for Appendix]: The defendants’ mo- 
tions to dismiss the complaint are granted. 


In this opinion and appendix [not repro- 
duced] a number in parentheses ( ) de- 
notes the page number of the printed trial 
record whereon testimony concerning the 
subject matter appears and a description 
and number in brackets [ ] denotes the 
identification mark of an exhibit received in 
evidence wherein the subject matter appears. 


On December 13, 1949 Interborough News 
Company (hereinafter Interborough) filed 
its complaint against Curtis Publishing 
Company, Curtis Circulation Company (Cur- 
tis), Triangle Publications, Inc. (Triangle), 
S-M News Company (S-M), McCall Cor- 
poration, Popular Science Publishing Co., 
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Inc., Meredith Publishing Company, Read- 
er’s Digest Association, Inc., Hearst Maga- 
zines, Inc. (Hearst), Fawcett Publications, 
Inc. (Fawcett), Macfadden Publications, Inc. 
(Macfadden), Hillman Periodicals, Inc. 
(Hillman), National Comics Publications, 
Inc., Independent News Company (Inde- 
pendent), Publishers Distributing Corpora- 
tion (PDC), Field Enterprises, Inc., Pocket 
Books, Inc. (Pocket Books), Walter D. 
Fuller, Benjamin Allen, Ray Gy Melaxtsy, 
Victor E. Lance, Marvin Pierce, William 
A. Rogers, Robert E. Haig, Roscoe Faw- 
cett, Jr., Allan Adams, O. J. Elder, Sol N. 
Himmelman, Alexander L. Hillman, Philip 
Keenan, Paul H. Sampliner, Harry Donen- 
feld, Irving S. Manheimer, Robert F. De- 
Graff, Wallis E. Howe, Jr., S. O. Shapiro 
and George B. Davis. 


All said defendants were served with the 
summons and complaint or appeared herein 
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except defendants Roscoe Fawcett, Allan 
Adams and Wallace [Wallis] E. Howe, Jr. 
(4). The defendant Ray C. McLarty died 
before trial and his estate has not been sub- 
stituted herein (4). Independent News Co., 
Inc., appeared in place and stead of Independ- 
ent News Company and S-M News Com- 
pany, Inc., filed an answer for S-M News 
Company. 


The first amended answer of Curtis and 
the answers of Triangle and Fawcett each 
pleaded a counterclaim against the plaintiff 
and Jules Stolz, Alfred E. Booth, George 
P. Booth and Herbert Meyer, who were im- 
pleaded as additional defendants to the 
said counterclaims and who, with plaintiff, 
replied thereto. 


After the other defendants answered, 
plaintiff filed an amended complaint to which 
defendants answered, Curtis, Triangle and 
Fawcett reasserting their several counter- 
claims against the plaintiff and the addi- 
tional defendants and Independent asserting 
a counterclaim against only the plaintiff 
which it subsequently during trial voluntarily 
dismissed (2731). 


By stipulation filed herein on August 7, 
1951 the plaintiff “discontinued” its action 
against defendant Triangle Publications, 
Inc., which in turn “discontinued” its counter- 
claim against the plaintiff and the said addi- 
tional defendants. Thereupon some of the 
defendants filed supplemental answers as- 
serting that the voluntary dismissal by the 
plaintiff of its suit against Triangle con- 
stituted a bar to the suit against said other 
defendants. The answers of the remaining 
defendants were, by a later pre-trial order 
deemed similarly amended. 


After other intermediate proceedings, 
including the filing of further amended plead- 
ings, motions addressed thereto and inter- 
rogatories, depositions and production of 
documents, the parties came to pre-trial. 


When the pre-trial order was entered on 
August 13, 1953 the pleadings stood as 
follows: The complaint asserted a “first 
separate claim” against all defendants for 
$4,860,000 ($1,620,000 trebled) “for injury 
to its business and property by reason of 
the defendants’ violation of Section 1 of the 
Sherman Act (15 U. S. C. §1), and for the 
cost of the action, including a reasonable 
attorney’s fee” (italics supplied) and a 
“second separate claim’ against all defend- 
ants, except S-M and certain other corpo- 
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rate and individual defendants connected 
with it, for $57,102 ($19,034 trebled), costs 
and attorney’s fee upon the same grounds 
as those of the ‘first separate claim” and 
finally it sought a permanent injunction 
against the continuance of the acts alleged 
in the first and second claims. 


The answers denied the allegations of 
wrongdoing in the complaint, set up cer- 
tain separate defenses and in the cases of 
Curtis, Fawcett and Independent asserted 
the counterclaims as aforesaid. 


During the trial of the plaintiff’s case its 
complaint was finally amended (2413) to 
plead in its first claim $5,996,556 ($1,998,852 
trebled) damages “by reason of the de- 
fendants’ violation of Sections 1 and 2 of the 
Sherman Act (15 U.S. C. 881, 2)” (italics 
supplied) and to plead in its second claim 
$38,070 ($12,690 trebled) damages upon the 
same grounds as those of the amended 
first claim, 

[Tssues] 


The earlier pre-trial hearings resulted in 
the order, filed as aforesaid on August 13, 
1953, wherein the issues to be tried were 
formulated by Judge Conger. Because of 
the plaintiff's amendment of its complaint 
during trial it became necessary to amend 
the pre-trial order appropriately and that 
was done (2486) so that the issues were 
finally formulated as follows: 


“8. The issues to be tried are formulated 
by the Court as follows: 


“(a) With respect to the First Claim of 
the Amended Complaint: 


“1. Whether, in or about 1947, defend- 
ants, or any of them, entered into and 
carried out, by the means alleged, a com- 
bination or conspiracy to withdraw from 
plaintiff, and transfer to others, the whole- 
sale distribution of magazines, periodicals 
Aue reprints in the Greater New York 
rea; 


“2, Whether, in or about 1947, defend- 
ants, or any of them, entered into and 
carried out, by the means alleged, a com- 
bination or conspiracy to monopolize, or 
monopolized, or attempted to monopolize, 
the wholesale distribution of magazines, 
periodicals and reprints in the Greater 
New York Area; 


“3. If so, whether any such combina- 
tion or conspiracy, monopolization, or 
attempt to monopolize, was 


(a) a violation of Section 1 of the Sher- 
man Act, or 
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(b) a violation of Section 2 of the 
Sherman Act, or 


(c) a violation of both said Sections. 


“4. Tf there was such a violation; 

(a) Which defendants were parties 
thereto; 

(b) Was plaintiff injured in its busi- 
ness or property by reason thereof; and 

(c) What, if any, damages were sus- 
tained by plaintiff by reason thereof. 
“(b) With respect to the Second Claim 
of the Amended Complaint: 


“1. Whether, during the period 1946 
through 1949, any of the defendants 
(other than S-M News Company, Inc., 
McCall Corporation, Popular Science Pub- 
lishing Company, Inc., Reader’s Digest 
Association, Inc., Meredith Publishing 
Company, Marvin Pierce and William A. 
Rogers), or any of them, entered into 
and carried out, by the means alleged, a 
combination or conspiracy to withdraw 
from plaintiff the galley distribution of 
magazines and reprints in Ohio, Penn- 
sylvania, New York, Massachusetts, Maine, 
Vermont, or New Hampshire; 


“2. Whether, in or about 1947, defend- 
ants, or any of them, entered into and 
carried out, by the means alleged, a com- 
bination or conspiracy to monopolize, or 
monopolized, or attempted to monopolize, 
the galley distribution of magazines, peri- 
odicals and reprints in Ohio, Pennsylvania, 
New York, Massachusetts, Maine, Ver- 
mont, or New Hampshire; 
“3. If so, whether any such combina- 
tion or conspiracy, monopolization, or 
attempt to monopolize, was 

(a) a violation of Section 1 of the 
Sherman Act, or 

(b) a violation of Section 2 of the 
Sherman Act, or 

(c) a violation of both said Sections. 


“A Tf there was such a violation; 
(a) Which defendants were parties 
thereto; 
(b) Was plaintiff injured in its busi- 
ness or property by reason thereof; and 
(c) What, if any, damages were sus- 
tained by plaintiff by reason thereof.” 
Later in the trial plaintiff's counsel con- 
ceded that plaintiff under its second claim 
had “not put in evidence in respect of the 
galley situation except in the case of Ohio” 
(2655). 
[Corporate Defendants] 
The following facts concerning the present 
corporate parties to the suit, the substance 
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of which is alleged in the complaint, are 
admitted by the answers. 


(In those instances where an allegation 
directly concerns one defendant and is ad- 
mitted by that defendant, even though the 
other defendants deny or deny knowledge 
or information sufficient to form a belief 
as to that allegation it has been deemed 
to have been admitted by all defendants.) 


_ Plaintiff Interborough News Company 
is a New York corporation. 


Defendant The Curtis Publishing Com- 
pany is a Pennsylvania corporation, quali- 
fied to do business in New York with a 
regular and established place of business 
in the Southern District of New York. 


Defendant Curtis Circulation Com- 
pany, a wholly-owned subsidiary of de- 
fendant The Curtis Publishing Company, 
is a Delaware corporation, qualified to , 
do business in New York with a regular 
and established place of business in the 
Southern District of New York. 


Defendant S-M News Company, Inc., is 
a New York corporation, with a regular 
and established place of business in the 
Southern District of New York; is owned 
by defendants McCall Corporation, Popular 
Science Publishing Company, Inc., Mere- 
dith Publishing Company, The Reader’s 
Digest Association, Inc. and one other 
corporation, all of which publish maga- 
zines and periodicals of which defendant 
S-M News Company, Inc., is the national 
distributor together with publications of 
other publishers who are not defendants. 


Defendant McCall Corporation is a 
Delaware corporation, qualified to do 
business in New York, with a regular 
and established place of business in the 
Southern District of New York. 


Defendant Popular Science Publishing 
Company, Inc., is a New York corpora- 
tion, with a regular and established place 
of business in the Southern District of 
New York. 


Defendant Meredith Publishing Com- 
pany is an Iowa corporation, with a 
regular and established place of business 
in the Southern District of New York. 


Defendant Reader’s Digest Associa- 
tion, Inc., is a New York corporation, 
with a regular and established place of 
business in the Southern District of 
New York. 

Defendant Hearst Magazines, Inc., is a 
Delaware corporation, qualified to do busi- 
ness in New York, with a regular and 


established place of business in the 
Southern District of New York. 
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Defendant Fawcett Publications, Inc., 
is a Delaware corporation, qualified to do 
business in New York, with a regular and 
established place of business in the 
Southern District of New York. 

Defendant Macfadden Publications, Inc., 
is a New York corporation, with a regular 
and established place of business in the 
Southern District of New York. 

Defendant Hillman Periodicals, Inc., is 
a New York corporation, with a regular 
and established place of business in the 
Southern District of New York. 

Defendant National Comics Publica- 
tions, Inc., is a New York corporation, 
with a regular and established place of 
business in the Southern District of 
New York. 


Defendant Independent News Co., Inc., 
a wholly-owned subsidiary of defendant 
National Comics Publications, Inc., is a 
New York corporation, with a regular and 
established place of business in the Southern 
District of New York. 


Defendant Publishers Distributing Cor- 
poration is a New York corporation, with 
a regular and established place of busi- 
ness in the Southern District of New York. 

Defendant Field Enterprises, Inc., is a 
Delaware corporation. 

Defendant Pocket Books, Inc., a wholly- 
owned subsidiary of defendant Field Enter- 
prises, Inc., is a New York corporation, 
with a regular and established place of busi- 
ness in the Southern District of New York. 


[Individual Defendants] 


When this suit was commenced the status 


of the individual defendants was admitted 
by the answers to have been as follows: 


Walter D. Fuller was President of The 
Curtis Publishing Company; 

Benjamin Allen was Director and Presi- 
dent of Curtis Circulation Company; 

Ray C. McLarty was Director, Vice 
President and Director of Sales of Curtis 
Circulation Company; 

Victor E. Lance was District Sales 
Manager for New York of Curtis Cir- 
culation Company; 

Marvin Pierce was Chairman of_ the 
Board of Directors of S-M News Com- 
pany, Inc., and President of McCall Cor- 
poration; 

William A. Rogers was Director, Vice 
President and General Manager of S-M 
News Company, Inc.; 


Robert E. Haig was General Manager 
of International Circulation Division, 
Hearst Magazines, Inc., and Vice Presi- 
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dent and Circulation Director of Hearst 

Magazines, Inc.; 

O, J. Elder was President of Mac- 
fadden Publications, Inc.; 

Sol N. Himmelman was Vice President 
and Circulation Director of Macfadden 
Publications, Inc.; 

Alexander L. Hillman was Director 
and President of Hillman Periodicals, Inc.; 

Philip Keenan was Director, Vice Presi- 
dent and Circulation Director of Hillman 
Periodicals, Inc.; 

Paul H. Sampliner was Director and 
President of Independent News Co., Inc.; 

Harry Donenfeld was Director and Vice 
President of Independent News Co., Inc.; 

Irving S. Manheimer was Director and 
President of Publishers Distributing Cor- 
poration; 

Robert F, De Graff was Director and 
President of Pocket Books, Inc.; 

S. O. Shapiro was, until November, 
1948, Vice President and Director of Cir- 
culation of Macfadden Publications, Inc.; 
and 

George B. Davis was, until May 6, 1949, 
Director of Sales of Publishers Distri- 
buting Corporation. 

When this suit was commenced the status 
of the additional defendants was admitted 
by the replies to have been as follows: 

Jules Stolz had been President of In- 
terborough until January 29, 1949 and 
thereafter vice chairman of the board of 
directors of Interborough; 

Almond E. Booth was a Vice President 
and a director of Interborough; 

George P. Booth was a Vice President 
and a director of Interborough; 


Herbert Meyer was Treasurer and a 
director of Interborough. 


[Interstate Commerce] 


The pleadings establish that the publica- 
tion and distribution in interstate commerce 
of magazines, other periodicals and paper 
bound reprints is a large and important in- 
dustry. The corporate defendants are publish- 
ers or distributors of both of such publications. 


[Transactions Between the Parties] 


The pleadings further establish that as to 
some of the corporate defendants their deal- 
ings with Interborough were as follows: 


Curtis 


Curtis’ publishers severally shipped their 
publications to Interborough’s New York 
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offices in bulk in accordance with instruc- 
tions from Curtis where, until June, 1947, 
Interborough distributed said publications 
to and in the New York counties of New 
York, Bronx, Queens, Kings, Richmond, 
Westchester, Nassau and Suffolk and to and 
in Hudson and Bergen Counties, New Jersey, 
by trucks owned and operated by Inter- 
borough; and to and in and throughout the 
New England States, Pennsylvania, Dela- 
ware, Maryland, Ohio and in a few places 
in New Jersey and Westchester and Suffolk 
Counties, New York, by mail and express, a 
method known as “galley distribution.” In- 
terborough’s interstate distribution for Curtis 
included among other services, promotion 
of its publications, checking of sales, collec- 
tions and the pickup and return of unsold 
copies. In April, 1947, Curtis transferred, 
effective thereafter, its distribution in areas 
in New York and New Jersey served by 
Interborough’s trucks to other distributing 
agencies made up in part by former em- 
ployees of Interborough and Curtis who 
were encouraged and assisted in organiza- 
tion and financing by Curtis. On May 19, 
1947 Curtis notified Pilgrim News Com- 
pany that it would after June 21, 1947 cease 
using the wholesale distribution facilities 
of Pilgrim News Company. In October, 
1947 Curtis ceased to do gallery business 
with Interborough with respect to the State 
of Ohio. 
S-M 


Until about August, 1948, Interborough 
was wholesale distributor to retail outlets 
in the New York counties of New York, 
Bronx, Queens, Kings, Richmond and in 
parts of the New York counties of West- 
chester, Nassau and Suffolk and in the New 
Jersey counties of Hudson and Bergen of 
publications of which S-M was national 
distributor which publications were delivered 
to Interborough in New York for such 
distribution. In August of 1948 said dis- 
tribution was transferred by S-M from 
Interborough to thirteen wholesale distributors. 


Hearst 


Between April, 1932, and July, 1948, In- 
terborough distributed by truck in the New 
York area, pursuant to agreements with 
Hearst and its predecessors or affiliates, 
magazines distributed but not published by 
Hearst and between April, 1946 and July, 
1948 Interborough distributed by truck in 
the New York area, pursuant to agreements 
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with Hearst and its predecessors or affiliates 
magazines published and distributed by 
Hearst. Since April, 1946 Interborough has 
distributed for Hearst and its predecessors 
and affiliates on galley by mail and express 
to out-of-town places not served by truck. 
In July, 1948 Hearst transferred its truck 
distribution from Interborough to other 
wholesalers and in January, 1949 it re- 
transferred 50% of its truck distribution 
from the competing wholesalers back to 
Interborough and in June, 1949 retrans- 
ferred said 50% of its truck distribution 
from Interborough back to the competing 
wholesalers. The magazines distributed by 
Interborough for Hearst were in the greater 
part shipped in bulk to Interborough’s New 
York offices from out-of-state places and 
then distributed by Interborough. Inter- 
borough’s agreements with Hearst and its 
predecessors and affiliates required that In- 
terborough, in addition to distribution render 
other services including checking on sales, 
making collections and picking up and re- 
turning unsold copies. In September, 1947 
and in the summer of 1948 Hearst termi- 
nated its contracts with Pilgrim News Com- 
pany and Long Island News Company 
respectively, 


Fawcett 


Interborough built up, maintained and 
operated facilities for the distribution of 
the publications of Fawcett and others in 
the New England States, New York, New 
Jersey, Pennsylvania, Delaware, Maryland 
and Ohio. Some, but not all of the publica- 
tions which Interborough thus distributed 
for Fawcett were shipped in bulk to Inter- 
borough’s New York offices and thereafter 
distributed by Interborough. Interborough’s 
distribution for Fawcett was by truck in the 
counties of New York, Bronx, Queens, 
Kings, Richmond, Westchester, Nassau, Suf- 
folk, Hudson and Bergen. Interborough’s 
distribution for Fawcett was by mail and ex- 
press, t.¢., galley, in the New England 
States, other parts of New York and New 
Jersey and Pennsylvania, Delaware, Mary- 
land and Ohio, Interborough also _per- 
formed other services for Fawcett including 
promotion of Fawcett’s publications, check- 
ing of sales, collections, and the pickup and 
return of unsold publications. In October, 
1948 Fawcett withdrew from Interborough - 
distribution in certain areas, part of which 
was shortly thereafter, for a period of time, 
returned to Interborough. Distribution, 
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when withdrawn from Interborough by 
Fawcett, was turned over to other agencies 
in the same area. On February 10, 1948 
and on September 10, 1948 Fawcett gave 
notice to Interborough of cancellation of con- 
tracts covering North Wilbraham, Massa- 
chusetts and Riverhead, L. I., respectively. 


Macfadden 


For many years Interborough distributed 
for Macfadden, its publications and others 
which were shipped to Interborough in bulk. 
Interborough’s interstate distribution for 
Macfadden included among other services, 
promotion of its publications, checking of 
sales, collections and the pickup and return 
of unsold copies. About October, 1948 Mac- 
fadden ceased to do business with Inter- 
borough in certain areas and transferred 
that business to distributing agencies serv- 
ing Curtis. 

Independent 


For many years Interborough was a dis- 
tributor for Independent. Interborough dis- 
tributed in the New York counties of New 
York, Bronx, Queens, Kings, Richmond, 
Westchester, Nassau and Suffolk and in the 
New Jersey counties of Hudson and Bergen 
all of the publications of which Independent 
was the distributor. Interborough’s dis- 
tribution in interstate commerce included 
among other services, the promotion of In- 
dependent’s publications, the checking of 
sales, collections, and the pickup and return 
to Independent of unsold publications. In 
September, 1947 Independent withdrew its 
business from Pilgrim News Company. In 
November, 1948, May, 1949 and July, 1949 
Independent cancelled certain distribution 
contracts between it and Interborough. 


Pocket Books 


For many years Interborough was a dis- 
tributor for Pocket Books in portions of 
the New England States, New York, New 
Jersey, Pennsylvania, Delaware, Maryland 
and Ohio. Interborough distributed Pocket 
Books’ publications by trucks owned and 
operated by Interborough to and in the 
New York counties of New York, Bronx, 
Kings, Queens, Richmond, Westchester, 
Nassau and Suffolk and to and in the New 
Jersey counties of Hudson and Bergen. In- 
terborough distributed Pocket Books’ pub- 
lications by mail and express, a method 
known as galley distribution to parts of 
New Jersey, New York, the New England 
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States, Pennsylvania, Delaware, Maryland 
and Ohio. In 1947 Pocket Books withdrew 
galley business from Interborough in Ohio. 
Between May, 1947 and May, 1948 Pocket 
Books withdrew its truck distribution from 
Pilgrim News Company, a Massachusetts 
subsidiary of Interborough and, in the sum- 
mer of 1948, withdrew its truck distribu- 
tion from Long Island News Company, a 
Suffolk County subsidiary of Interborough. 
In September, 1948 Pocket Books withdrew 
its Greater New York truck distribution 
service from Interborough and turned over 
most of that business to other wholesale 
distributors. 
PDE 


For a number of years Interborough was 
a distributor of magazines distributed by 
PDC and built up, maintained and oper- 
ated facilities for distribution of PDC’s 
publications in the New England States, 
New York, New Jersey, Pennsylvania, Dela- 
ware, Maryland and Ohio. Some of PDC’s 
magazines were shipped in bulk to Inter- 
borough’s New York offices and thereafter 
distributed by Interborough to and in said 
places. Interborough distributed PDEs 
publications by truck to various places in 
the counties of New York, Bronx, Queens, 
Kings, Richmond, Westchester, Nassau and 
Suffolk and in Hudson and Bergen counties, 
New Jersey. Interborough distributed PDC’s 
publications by the mail and express method 
of galley distribution to places in New 
Jersey, New York, the New England States, 
Pennsylvania, Delaware, Maryland and Ohio. 
Interborough, when it distributed PDC’s 
publications performed for PDC certain 
services including the promotion of PDC’s 
publications, the checking of sales, collec- 
tions and the pickup and return of unsold 
publications of PDC. Effective October 1, 
1948, January 1, 1949 and April 1, 1949, 
PDC withdrew from Interborough certain 
distribution business in New York and New 
Jersey and transferred same to other dis- 
tribution agencies operated in those areas. 
PDC in September 1948 notified Inter- 
borough of cancellation of their contract for 
Riverhead, Long Island, 7. e., Long Island 
News Company. PDC notified Interborough 
of the transfer of distribution in the North 
Wilbraham, Massachusetts area to other 
wholesalers. 


Hillman 


Interborough distributed magazines for 
Hillman for a considerable period of time 
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prior to the commencement of this action 
in the New England States, New York, 
New Jersey, Pennsylvania, Delaware, Mary- 
land and Ohio. In some of these places dis- 
tribution was by galley. In connection with 
Interborough’s distribution for Hillman, In- 
terborough was required to promote sales, 
check sales and collections and pick up 
and return unsold magazines, On August 
9, 1948 Hillman notified Interborough that 
distribution of Hillman’s magazine would be 
handled by other distributors. Prior to 
commencement of this action Hillman with- 
drew its business from Long Island News 
Company and Pilgrim News Company. 


[Conspiracy and Monopolization Charged ] 


The defendants are unanimous in resisting 

aragraph 22 of the complaint which charges 
“each of said individual defendants partic- 
ipated in the conspiracy herein alleged”; 
and those paragraphs of the first separate 
claim of the complaint, as finally amended, 
which charge: 


in Paragraph 23 that 


“this is an action authorized by Section 
4 of the Clayton Act (15 U.S.C. § 15) 
for threefold the damages sustained by 
the plaintiff for injury to its business and 
property by reason of the defendants’ 
violation of Sections 1 and 2 of the Sher- 
man Act (15 U.S. C. §§1, 2), and for the 
cost of the action, including a reasonable 
attorney’s fee”; 


in Paragraph 28 that 


“TiJn or about 1947 the defendants entered 
into, and at all times since 1947 have 
maintained, continued and carried out, a 
contract, combination, and conspiracy in 
restraint of, and they have monopolized, 
attempted to monopolize, and combined 
and conspired to monopolize the trade 
and commerce among the several states 
in the distribution of magazines, other 
periodicals, and paper-bound reprints de- 
scribed herein”; 


in Paragraph 29 that 


“[t]he conspiracy and monopolization al- 
leged consisted in a continuing agreement 
and concert of action among the defend- 
ants to boycott Interborough, to cancel 
defendants’ contracts with and to with- 
draw their business from Interborough, 
to induce and conspire with Interborough’s 
employees to leave its employ and to 
organize new distribution agencies sup- 
ported by defendants, to disparage and 
slander Interborough, its distribution 
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facilities and services, and to monopolize 
independent wholesale distribution of 
magazines, other periodicals, and paper- 
bound reprints in the Greater New York 
area and in other areas served by Inter- 
borough, and thus to destroy Inter- 
borough’s business and property; and the 
defendants did monopolize the independ- 
ent wholesale distribution herein described.” ; 


in Paragraph 35 that 


“[b]y reason of the conspiracy and monopo- 
lization described in this first claim Inter- 
borough has been injured in its property 
in the sum of $1,998,852.” 


Curtis denies also Paragraph 32 which 
charges that 


“[a]t or about the time of said with- 
drawals and during the period thereof 
the Curtis Company engaged in a cam- 
paign to disparage and slander and to 
spread false rumors concerning Inter- 
borough, its facilities and services, and 
thus to injure Interborough’s reputation, 
credit, and business.” 


The defendants (other than S-M News 
Company, Inc., McCall Corporation, Popular 
Science Publishing Company, Inc., Meredith 
Publishing Company, Reader’s Digest Asso- 
ciation, Inc., Marvin Pierce and William A. 
Rogers who are excepted therefrom) also 
deny those paragraphs of the second sepa- 
rate claim of the complaint, as finally 
amended, which charge: 


in Paragraph 36 that 


“fi]n or about the years 1946 through 
1949 the defendants . . . in combination 
and by unlawful agreeemnt among them- 
selves, withdrew galley business from 
Interborough in Ohio . . . [t]hese with- 
drawals were made in the same pattern 
as that of the conspiracy and monopoliza- 
tion against Interborough and its sub- 
sidiaries set forth in the first claim herein 
and in accordance with practices of long 
standing established by the defendants 
to control distributors and distribution 
generally in the United States, and to re- 
strain and monopolize interstate trade 
and commerce in the distribution of maga- 
zines and paperbound reprints”: 


in Paragraph 37 that 


“Tb]y reason of the conspiracy and monopo- 
lization described in this second claim 
Interborough has been injured in its 
galley business and property in the sum 
of $12,690.” 


At pre-trial Interborough withdrew a 
third separate claim based upon the New 
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York General Business and Stock Corpora- 
tion Laws. 


As hereinabove indicated, the defendants, 
in addition to their admissions and denials 
aforesaid, set forth specific defenses in their 
answers (other than that predicated upon 
the voluntary dismissal of the suit against 
Triangle) but no purpose will be served in 
analysing them or the two surviving counter- 
claims of Curtis and Fawcett and replies 
thereto in this decision on defendants’ 
motions to dismiss the complaint made at 
the end of the plaintiffs case. 


From the foregoing it appears that plain- 
tiff’s claims against the defendants may be 
briefly summarized as follows: 


THE FIRST CLAIM 


1. Defendants agreed between and among 
themselves to unlawfully restrain the inter- 
state distribution of magazines, periodicals 
and paper-bound reprints from defendant 
independent national distributors to re- 
tailers in the Greater New York area by 
eliminating Interborough as an independent 
wholesaler thereof. Plaintiff was so elimi- 
nated through a boycott, expressly or tacitly 
agreed on by defendants, resulting in the 
destruction of plaintiff's City Department. 


2. Defendants acquired or attempted to 
acquire a monopoly in the same interstate 
activity of distributing magazines, periodi- 
cals and paper-bound reprints in the Greater 
New York area by agreeing between and 
among themselves to exclude plaintiff from 
any opportunity to compete with the thirteen 
newly organized independent wholesalers, 
on any terms, for the defendants’ business. 
This monopoly resulted from the same con- 
certed action claimed to sustain the charge 
of restraint of trade in 1. above. 


THE SECOND CLAIM 


Plaintiff makes similar charges with re- 
spect to the destruction of its Ohio galley 
business. 


The parties went to trial to the court, a 
previously demanded jury having been waived 
and Interborough put in its proof. There- 
upon all defendants moved to dismiss Inter- 
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borough’s complaint. The issue on such 
motion is—has plaintiff proven by a fair 
preponderance * of the evidence that such 
an agreement was made and (a) that it 
was a contract, combination or conspiracy 
in restraint of trade or commerce within 
the meaning of that phrase in the Sherman 
Act and hence a conspiracy condemned by 
Section 1 of that Act or (b) that it was 
an agreement resulting in a monopoly or 
attempt to monopolize within the meaning 
of Section 2 thereof or (c) that it was both. 


The existence or not of an agreement 
between or among the defendants amount- 
ing to a contract, combination or conspiracy 
in restraint of trade or resulting in a monop- 
oly or attempt to monopolize can be re- 
solved only by detailed analysis of the 
plaintiff's proof oral and documentary and 
such has been attempted in the appendix 
[not reproduced] annexed. Based thereon 
I conclude that plaintiff has failed to prove 
by a fair preponderance of the credible evi- 
dence the existence of such an agreement 
and for that reason grant the defendants’ 
motions to dismiss the complaint. 


[Sherman Act] 


The Sherman Act is designed to assure 
to the public at large the benefits which 
accrue from the flow of commerce and 
trade unrestricted by unreasonable restraints 
thereon. The public interest is sought to 
be protected; private interests are only inci- 
dentally within its protective force in that 
private rights encroached upon by violations 
of the Act may be vindicated through the 
processes of Sections 4 and 16 of the Clay- 
ton Act in order to protect the paramount 
public interest.* 


To establish a violation of the Sherman 
Act, a plaintiff must prove conduct of de- 
fendants resulting in or at least tending 
toward the regulation by defendants, directly 
or indirectly, of interstate commerce, the 
regulation of such commerce by private 
parties being unlawful by reason of the con- 
stitutional reservation of that power ex- 
clusively to the Congress.” 


Absent proof of such effect on the com- 
merce among the states, a plaintiff cannot 


*The plaintiff urges that the defendants’ 
motions must be denied if plaintiff has pre- 
sented a prima facie case. This is not the law. 
Moore’s Fed. Prac., 2nd Ed., Vol. 5, p. 1044, 
para. 41.13[4]. 

1Shotkin v. General Electric Co., 10 Cir. 
[1948-1949 TRADE CASES f 62,341], 171 F. 2d 
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236, 239; Associated Press v. United States 
[1944-1945 TRADE CASES f 57,384], 326 U. S. 
1, 17 note 16. 

2 Addyston P' & S Co. vi. U.S., 175 U.S. 211, 
223, 228. 
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prevail. There is nothing in the statute or 
the cases which indicates that Congress in 
enacting the Sherman Act, intended to con- 
demn by Federal legislation practices that 
do not adversely affect interstate commerce 
by regulation of such commerce either (a) 
through concerted action resulting in a re- 
straint of trade, or (b) monopolistic practices. 


It must be kept in mind that the Sherman 
Act guarantees to the plaintiff no more than 
the right to compete on equal terms with its 
competitors for so much of the distribution 
market as it can capture and hold by legiti- 
mate business means. It does not guarantee 
to any person an unchanging status quo, 
i.e., the enjoyment of a trade built up over 
the years despite changing conditions. 


The acts of defendants in this case, allegedly 
constituting the claimed conspiracy are, of 
course, to be considered in the light of all 
the surrounding circumstances, including 
the condition of the industry at the time 
and the forces bearing on the parties, to 
determine the true meaning to be attributed 
to the defendants’ conduct and to ascertain 
the probable effects of the defendants’ act 
on free competition in that industry. In 
other words, the alleged conspiracy is to be 
judged by viewing it as a whole, not by 
dismembering it and viewing its separate 
parts.® 

[Trade or Commerce Involved] 


The interstate trade or commerce which 
plaintiff accuses defendants of conspiring 
to restrain and monopolize and in fact re- 
straining and monopolizing is the wholesale 
independent distribution of magazines, periodi- 
cals, etc., t.e., the distribution thereof from 
defendants or other publishers to the retailers. 


THE FIRST SEPARATE CLAIM— 
INTERBOROUGH’S CITY 
DEPARTMENT 


Treating first the charge of monopoly,’ 
it must be kept in mind that the defendants 
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as independent national distributors were 
not engaged in the business, wholesale dis- 
tribution from distributors to retailers, which 
plaintiff claims was the object of the con- 
spiracy to monopolize.’ Plaintiff's new competi- 
tors, the thirteen so-called Curtis wholesalers, 
were.® Therefore, the gravamen of plaintiff’s 
charges in this respect must be that the 
defendants sought to perfect a monopoly 
of that business for those new competitors 
of plaintiff. This allegation is not sustained 
by the evidence. The evidence fails to show 
an intent on the part of any defendant to 
monopolize, nor does it show the creation 
of a monopoly of such business. The de- 
fendants were not interested in the gather- 
ing of that business for the new wholesalers 
to the exclusion of substantially all other 
competitors, actual and potential. The evi- 
dence does show at most a bare refusal by 
defendants to deal with one competitor of 
the Curtis-sponsored newcomers, namely, 
Interborough, because of Interborough’s real 
or imagined deficiencies in operation. This 
exclusion of a single person from competi- 
tion is not monopoly. The essence of 
monopoly is power to effect the exclusion 
of competition generally in a field for the 
benefit of a particular person or class.” 


Neither Curtis nor any other defendant 
had the intent or the power to garner for 
the thirteen new so-called Curtis wholesalers 
a monopoly of any segment of the wholesale 
business in the area served by plaintiff's 
City Department in the anti-trust sense of 
the word “monopoly.” Of course, in the 
word-root meaning of monopoly, each new 
wholesaler was a monopolist, 7.e., the “only 
seller” of the various publications of a de- 
fendant in his particular district. But this 
is necessary for the financially successful 
distribution of each of the defendants’ publi- 
cations and the distribution agreements 
entered into between defendants and the 
new wholesalers are clearly the “normal and 


3U. 8. v. Patten, 226 U. S. 525, 544, 

4The Sherman Act’s §§$1 and 2 are neither 
mutually exclusive nor mutually comprehen- 
sive, but to some extent at least overlap in the 
sense that conduct constituting a violation of 
§ 2 is a species of restraint of trade under § 1. 
U. S. v. Socony Vacuum Oil Co. [1940-1943 
TRADE CASES {f 56,031], 310 U. S. 150, foot- 
note 59, p. 224 at p. 226. 

5 Defendants did not intend nor did they 
accomplish a suppression of competition among 
themselves and on the contrary it appears that 
competition was and is keen among defendants. 
Defendants are competitors each with the other 
in publishing and/or distributing on a nation- 
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wide scale their respective publications. Their 
prior rivalry was unaffected by the acts alleged 
in the complaint. 

6 That defendants were not competitors of 
plaintiff does not, of itself, preclude guilt of 
a charge of monopoly under § 2, Patterson v. 
U. S., 222 Fed. 599, 620; U. S. v. Patten, 226 
U.S. 525, 541. 

™ American Tobacco Co. v. U. 8. [1946-1947 
TRADE CASES { 57,468], 328 U. S. 781, 784—787, 
809; United States v. Associated Press, 52 F. 
Supp. 362, 369 (aff'd [19441945 TRADE CASES 
{| 57,384], 326 U. S. 1, rehearing denied, 326 
Um Si 302)" Patterson vo: U. S., 222 Fed. 599; 


620, 621. 
1 67,854 


69,756 


usual agreements in aid of trade and com- 
merce which may be found not to be within 
thew. wer Achee 


The fact that Curtis actively and aggres- 
sively sought the other defendants’ patron- 
age for its subsidized wholesalers was not 
unusual under the circumstances presented. 
Curtis was no mere interloper intruding into 
plaintiff’s field of endeavor for nefarious 
purposes, particularly after it gave plaintiff 
the opportunity of continuing in Manhattan, 
Brooklyn, Bronx and Queens, which plain- 
tiff rejected. Curtis had a legitimate economic 
interest in seeking the other defendants’ 
patronage for the newcomers, viz., the lighten- 
ing of its subsidy payments as fresh busi- 
ness tended to raise the new wholesalers’ 
profit level. 


Curtis having been long dissatisfied with 
plaintiff's services, set up the thirteen new- 
comers as competitors of plaintiff. At great 
expense to itself, more than it anticipated, 
Curtis agreed to subsidize its proteges and 
certainly had the right (and duty to its 
stockholders) to solicit the other defend- 
ants’ patronage for them. That there was 
no agreement binding the other defendants 
to support Curtis’ wholesalers is adequately 
demonstrated by the vacillating course of 
conduct pursued by several of the major 
defendants. Nothing in the record indicates 
that had plaintiff or any wholesaler other 
than the Curtis group offered to serve de- 
fendants on terms and performance equal to 
or better than those of the newcomers, the 
defendants would have refused to deal with 
them. In fact just the opposite occurred in 
Richmond with respect to defendant PDC. 
If anything, the record demonstrates that 
all the defendants, including Curtis, avidly 
sought the local wholesaler offering the best 
terms for the distribution of its periodicals. 


If there was any sinister arrangement be- 
tween the defendants and the wholesalers 
or between any defendants whereby the 
Greater New York distribution of defend- 
ants’ publications was to be handled by the 
new wholesalers to the exclusion of other 
competition generally and without regard to 
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the play of normal competitive forces, it 
has not been brought out by plaintiff's 
evidence. 

In the absence of either (a) the existence 
of monopoly power and intent to exercise 
it or (b) conduct intended to result in 
monopoly or monopoly power, there is no 
violation of §2.° Plaintiff has not proved 
the defendants to have held such unlawful 
power nor to have acted with intent to 
achieve it in this case. 

The evidence shows that the new whole- 
salers were not mere tools in the hands of 
the defendants in furtherance of a design 
to control that segment of trade and com- 
merce. Each defendant independently nego- 
tiated its agreements with its respective 
wholesalers. Each new wholesaler was in 
spirited competition with plaintiff and each 
other. 

There remains the question of defendants’ 
violation of §1 of the Act with respect to 
the Greater New York area. The plaintiff 
charges that Curtis brought pressure to bear 
on the other defendants to deal with the 
new wholesalers instead of with plaintiff, 
that the other defendants acceded thereto 
thus knowingly cooperating in plaintiff’s de- 
struction and so became co-conspirators. 
That such pressure was exerted and that at 
least some of the defendants yielded to it 
seems clear. Was this conduct unlawful 
under §1? It was if (1) the conduct was 
unlawful per se, (2) the defendants’ purpose 
was to accomplish a forbidden result or (3) 
a forbidden result was the natural effect of 
the defendants’ acts.” 

Plaintiff contends defendants’ acts were 
a “per se” violation of the Act, ie. a “boy- 
cott’” condemned by the cases.” 

Plaintiff’s abstract proposition of law urged 
in this case that a “boycott” by others of 
even one person engaged in interstate com- 
merce is now to be deemed a per se viola- 
tion of §1 of the Act, and that no inquiry 
need be made in such case as to the sub- 
stantiality of the restraint imposed by the 
boycott on the affected commerce, appears, 
at first glance, to be supported by the more 


8 Associated Press v. U. 8S. [19441945 TRADE 
CASES { 57,384], 326 U. S. 1, 19. 

° United States v. Aluminum Co. of America, 
2 Cir. [1944-1945 TRADE CASES { 57,342], 148 
F. 2d 416, 432. 

10 Times-Picayune v. United States [1953 
TRADE CASES f 67,494], 345 U. S. 594, 614; 
United States v. Patten, 226 U. S. 526, 543. 
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1 Hastern States R. L. D. Asso. v. U. 8., 234 
U. S. 600; Binderup v. Pathe Huchange, 263 
U. S. 291; Fashion Guild v. Trade Commn 
[1940-1943 TRADE CASES 1] 56,101], 312 U. S. 
457; Associated Press v. United States [1944- 
1945 TRADE CASES f 57,384], 326 U. S. 1; 
Kiefer-Stewart Co. v. Seagram & Sons [1950- 
1951 TRADE CASES f 62,737], 340 U. S. 211; 
Times-Picayune v. United States [1953 TRADE 
CASES {| 67,494], 345 U. S. 594. 
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recent decisions of the Supreme Court.” 
However, I have doubt that such all encom- 
passing condemnation of group refusals to 
deal, as plaintiff urges, was intended by 
those cases. On analysis, it seems that the 
boycott itself was not condemned as an 
unreasonable restraint of trade in each of 
those cases, but rather the Court condemned 
either what was sought to be accomplished 
by the concerted refusals to deal or what 
was the necessary result thereof.* Hence, 
branding of defendants’ acts a “boycott” and 
therefore a per se violation of the Act is not 
justified by a mere showing of the refusal 
by defendants to deal with plaintiff and 
their choice to deal with the 13 competing 
wholesalers.* 


The “purpose” of the accused agreement, 
1.é., the result sought to be achieved, is deci- 
sive in determining liability to a party claim- 
ing to be injured by reason of the claimed 
violation of § 1.% 


Testing defendant’s conduct in this light, 
the record shows no convincing evidence 
that the defendants sought to acquire by 
their concerted action the power to control 
collectively the independent local whole- 
saling of their respective publications. 


Rather the defendants in the instant case 
each acting on its own independent judg- 


Cited 1954 Trade Cases 
Interborough News Co.v 
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. Curtis Publishing Co. 


ment in the light of existing realities, al- 
though under much persuasion from Curtis, 
decided that its best interests lay in trans- 
ferring its respective business from Inter- 
borough to the new wholesalers and in 
some instances back to Interborough. The 
mere fact that under the circumstances pre- 
sented, each knew what the others were 
doing and in some instances nearly contem- 
poraneously did the same thing, does not, 
without more, make out an unlawful con- 
spiracy.” 

The “conscious parallel action” of the de- 
fendants in taking their business elsewhere 
was no more unlawful than the action of any 
group of persons who take their patronage 
from a common dealer to another or others 
who promise to give them a better product 
or better services. 


The instant case is thus distinguishable 
from Butterick Pub. Co. v. Federal Trade 
Commission™ cited by plaintiff where the 
court said at page 526 “. . . the business 
of selling secondhand magazines had been 
seriously curtailed by the agreement of the 
publishers and the action taken thereunder; 
and... the action was plainly for the pur- 
pose of stifling competition.” 

Undoubtedly, plaintiff’s strength was sapped 
by the inroads on its business made by the 


2 “Group refusals to deal are clearly viola- 
tions of §1.’’ Times-Picayune v. United States 
[1953 TRADE CASES f 67,494], 345 U. S. 594: 
“But the Sherman Act makes it an offense 
for respondents to agree among themselves to 
stop selling to particular customers,’’ Kiefer- 
Stewart Co. v. Seagram & Sons [1950-1951 
TRADE CASES { 62,737], 340 U. S. 214; ‘‘For 
example, where a complaint charges that the 
defendants have concertedly refused to 
deal with non members of an association, ... 
then the amount of commerce involved is 
immaterial because such restraints are illegal 
per se.” United States v. Steel Co. [1948-1949 
TRADE CASES { 62,260], 334 U. S. 495, 522; 
cf. Kahn, ‘‘A Legal and Economie Appraisal of 
the ‘New’ Sherman and Clayton Acts,’’ 63 
Yale L. J. 293, 305-313. 

13 In Hastern States R. L. D. Asso. v. U. B., 
supra, the refusals to deal were found to in 
fact suppress competition and interfere with 
the natural flow of commerce (p. 614) and it 
appears that they tended toward the creation 
of a monopoly in favor of the members of the 
association. In Binderup v. Pathe HExuchange, 
supra, the case was in the Supreme Court on 
appeal from the affirmance of a motion to dis- 
miss the complaint which alleged inter alia 
that the group refusal to deal was intended to 
restrain the interstate commerce involved (p. 
312). In Fashion Guild v. Trade Comm’n, supra, 
the boycott was held to tend toward the crea- 
tion of a monopoly in the participants (p. 466). 
In Associated Press v. United States, supra, 
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the Court condemned an arrangement or com- 
bination ‘‘designed to stifle competition’’ (p. 19) 
which was unreasonable in the light of ‘‘the 
significance of the restraint in relation to [the] 
particular industry’’ (p. 27). In Kiefer-Stewart 
Co. v. Seagram & Sons, supra, the concerted 
refusals to deal were condemned not as such 
but because they were the implementation of a 
“combination formed for the purpose and with 
the effect of raising, depressing, fixing, pegging, 
or stabilizing the price of a commodity in 
interstate or foreign commerce. . .’’, which is 
illegal per se (p. 213); Times-Picayune v. 
United States, supra, dealt with an individual’s 
refusal to deal. The dictum ‘‘group boycotts, 
or concerted refusals to deal, clearly run afoul 
of §1.. .’’ is followed by citations to Kiefer- 
Stewart v. Seagram & Sons and Associated 
Press v. United States, both discussed herein. 
See United States v. Associated Press, 2 Cir., 
52 F. Supp. 362, 369, 370; Refusals to Sell and 
Public Control of Competition, 52 Yale L. J. 
1121, 1134-1140. 

14 Arkansas Brokerage Co. v. Dunn & Powell, 
8 Cir., 173 Fed. 899, 901; Prairie Farmer Pub. 
Co. v. Indiana Farmer’s G. Pub. Co., 7 Cir., 
88 F. 2d 979, 982-984. 

1% American Tobacco Co. v. U. 8. [1946-1947 
TRADE CASES f 57,468], 328 U. S. 781, 809. 

16 Theatre Hnterprises Inc. v. Paramount 
Film Distributing Corp. [1954 TRADE CASES 
{ 67,640], 346 U. S. 537, 541. 
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new competition under the leadership and 
the active financial assistance of defendant 
Curtis. However, plaintiff’s unfortunate plight 
is merely an incidental result of the opera- 
tion of those competitive forces that the 
Sherman Act was designed to foster. 

The final test to be applied to plaintiff’s 
First Separate Claim to determine whether 
§1 of the Sherman Act was violated is 
whether the defendants’ several refusals to 
deal with plaintiff necessarily had or will 
have any substantial pernicious effect on the 
commerce concerned in the sense that an 
adverse effect therefrom will be felt by the 
public. No such element of public injury 
is proven by the testimony and exhibits in 
the case2® I am not persuaded that as a 
result of defendants’ conduct, the purchasing 
public had to pay any increase in price, 
suffered any diminution in the quality or 
kind of service prevalent in the market prior 
to the defendants’ acts complained of, or 
that there was any effect resultant from de- 
fendants’ act detrimental to any person but 
the plaintiff. 

What occurred with respect to Long 
Island News Company and Pilgrim News 
Company, the Interborough subsidiaries men- 
tioned in the plaintiff’s First Separate Claim, 
offers nothing to alter the above conclusion. 


THE SECOND SEPARATE CLAIM 
—THE OHIO GALLEY 


The above discussion of the law applies 
equally to the plaintiff's second claim and 
need not be repeated. 


{7 67,855] Rifkin v. Rose. 
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The record on this score similarly fails 
to expose more than a common effort to 
substitute the admittedly more desirable 
methods of reshipment and truck delivery 
for its archaic, expensive and unsatisfactory 
forerunner, strict galley. Interborough hav- 
ing declined to progress to the more effec- 
tive method of operation lost the business 
by force of economic pressure, not by rea- 
son of any conspiracy to restrain or monop- 
olize interstate commerce. 


In summary of the plaintiff’s whole case 
I do not find that common design and 
understanding or unity of purpose of de- 
fendants or any of them to do anything that 
did or tended to or was intended to monop- 
olize the Greater New York or Ohio whole- 
saling of publications or otherwise unlawfully 
restrain that segment of interstate trade and 
commerce within the meaning of the Sher- 
man Act. 


This conclusion makes it unnecessary to 
analyze plaintiff's proof of damages or to pass 
upon defendants’ several motions to strike 
which accompanied their motions to dismiss. 


Pursuant to F. R. Civ. P. 52 this decision 
and the appendix hereto shall constitute the 
court’s findings of fact and conclusions of 
law. "1 


The court will notify counsel when they 
will convene for the purpose of fixing time 
and place for the trial of the remaining 
counterclaims. . 


Settle order. 


In the New York Supreme Court, Kings County, Special Term, Part I. 132 N. Y. L. J., 


No. 46, page 7. Dated September 3, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Necessity of 
Trial—A motion for a temporary injunction restraining defendants from violating alleged 
fair trade contracts was denied on the ground that the plaintiffs’ right to relief depended 
upon issues which could only be decided upon a trial. 


See Fair Trade, Vol. 1, 3354.34. 


1 Of, Hudson Sales Corp. v. Waldrip, 5 Cir. 
[1954 TRADE CASES jf 67,694], 211 F. 2d 
268, 273: Neumann v. Bastian-Blessing Co. 
(D. Ci N. D. Ill, E. DD.) [1946-1947 TRADE 
CASES { 57,531], 70 F. Supp. 447; Ruddy Brook 
Clothes v. British Foreign & Marine Ins. Co. 
(DFC. N. -De DhS E. D?) [19501951 TRADE 
CASES { 62,873], 103 F. Supp. 290, aff’d [1952 
TRADE CASES f 67,244], 195 F. 2d 86, cert. 
den. 344 U. S. 816; National Used Car M, Report 
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v. National Auto. D, Ass’n (D. C. D. C.) [1952 
TRADE CASES {f 67,369], 108 F. Supp. 692, 694, 
modified [1952 TRADE CASES {f 67,370], 200 
By 2053593 

[?° The phrase ‘‘unless the parties desire more 
formal findings and conclusions in which event 
the settlement of same will await the conclu- 
sion of the trial’? was withdrawn pursuant to 
a Supplemental Opinion, November 22, 1954, 
1954 TRADE CASES f 67,909.] 
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[Temporary Injunction Denied | 
Brown, Justice [In full text]: This motion 
for a temporary injunction restraining de- 
fendants from violating certain alleged fair 


Cited 1954 Trade Cases 
U.S. v, Liquid Carbonic Corp, 
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can only be decided upon a trial and, con- 
sequently, plaintiffs’ application for an in- 
junction cannot be granted (Voorhees & 
Hobart, Inc. v. Hobart, 251 App. Div. 111). 


trade contracts is denied. Plaintiffs’ right to Submit order, 
the relief sought depends upon issues which 


[67,856] United States v. The Liquid Carbonic Corp., et al. 


In the United States District Court for the Eastern District of New York. Civ. 9179, 
Dated September 2, 1954. 


Case No. 930 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Failure of Trustee To Sell Plants—Validity of Order Prohibiting Use of Plants.— 
Where the Government moved for an order directing a manufacturer of carbon dioxide 
and dry ice to dispose of two of its plants and for such other and further orders as might 
be deemed appropriate and necessary, after a court-appointed trustee failed to find a 
purchaser for either of the plants under a divestiture provision of a consent decree entered: 
against the manufacturer, the court could deny the specific relief requested and, at the same 
time, enjoin the manufacturer from using the plants for the production, storage or dis- 
tribution of carbon dioxide or dry ice. A provision of the decree requiring the manufacturer 
to operate the plants during the trusteeship did not confer a right upon the manufacturer, 
but, on the contrary, it imposed a duty. Furthermore, this provision was designed to 
make the plants more attractive to prospective purchasers. The granting of injunctive 
relief did not constitute a modification of the decree. A sale of the plants would have 
imposed an even greater burden upon the manufacturer because it would have resulted 
not only in the discontinuance of operations but also in the introduction of additional 
competition. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.14, 8361.15, 
8401, 8421. 


For the plaintiff: Alfred Karsted, Department of Justice, Washington, D. C. 
For the defendant: Satterlee, Warfield & Stephens (James F. Dwyer, of counsel). 


For a prior decision and judgment of the U. S. District Court, Eastern District of 
New York, see 1954 Trade Cases {67,760 and 1952 Trade Cases {[ 67,248. 


[Trustee Unable To Sell Plants] 


RAYFIEL, Judge [Jn full text]: the plaintiff 
commenced this action under the Sherman 
Act (Sections 1 and 2 of Title 15, U. S. C.) 
charging that the defendant, Liquid Car- 
bonic Corp., hereinafter called Liquid, to- 
gether with the other defendants herein, 
engaged in an illegal combination and con- 
spiracy to restrain competition and monopolize 
interstate commerce in connection with the 
manufacture, distribution and sale of carbon 
dioxide and dry ice. 


relief against the defendant Liquid: section 
IX (E) of the decree directed the sale of 
the Long Island City and Indianapolis 
plants of Liquid by a court-appointed Trus- 
tee under terms and conditions therein 
provided, the sale to be effected within one 
year from the date of the decree, which 
time was later extended to June 1, 1953, 
as. to the Long Island City plant, and to 
November 2, 1953, as to the Indianapolis 
plant. The Trustee was unable to obtain a 
purchaser for either plant. 

; Section XIII of the judgment provided 
Thereafter the parties consented to the that 
entry of a decree bearing date the 7th day 
of March, 1952 [1952 Trape Cases § 67,248], 
which provided, iter alia, for the following 


_ “Jurisdiction is retained for the purpose 
of enabling any of the parties to the 
Final Judgment to apply to this Court 
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at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying 
out of this Final Judgment or for the 
modification or amendment of any of the 
provisions thereof, the enforcement of 
compliance therewith and the punishment 
of violations thereof.” 


[Defendant Not Ordered To Sell Plants} 


Thereafter the Government moved under 
said section for an order carrying out the 
judgment by directing Liquid to dispose of 
its Long Island City and Indianapolis plants, 
and for such other and further orders as 
might be deemed appropriate and necessary. 


Liquid’s opposition to the Government’s 
motion rested chiefly on the premise that 
the sole method of divestiture provided by 
the judgment, viz: the sale through the 
court-appointed Trustee, had failed of suc- 
cess, and that the granting of the Govern- 
ment’s motion would constitute a modifica- 
tion of the judgment beyond Liquid’s consent. 

On May 4, 1954 [1954 TrapE CASES 
{ 67,760], the Court, for reasons therein 
stated, made its decision denying the Gov- 
ernment’s motion for an order directing 
Liquid to sell the plants in question. 


[Production at Plants Prohibited] 

In the course of the argument on said 
motion counsel for Liquid stated, in sub- 
stance, that it was his opinion that since 
the Trustee had been unable to effect the 
sale of the said plants under the conditions 
provided in the judgment Liquid had the 
right to continue operation thereof, and 
intended so to do. As hereinabove stated, 
the Government, in its notice of motion, 
sought, in addition to an order directing 
the sale of said plants, “such other and 
further orders as might be deemed appro- 
priate and necessary.” In view of the afore- 
mentioned expression of opinion of Liquid’s 
counsel the Court considered it advisable 
to incorporate in its decision of May 4, 
1954, the provision to the effect that Liquid 
would be enjoined from the production of 
carbon dioxide and/or dry ice at both of 
the said plants. 


[ Reargument] 

On May 17, 1954, Liquid filed its motion 
for re-argument under General Rule 9(h) 
of the Rules of the United States District 
for the Southern and Eastern Districts of 
New York, stating as its grounds therefor 
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(1) that the matter of injunctive restrictions 
was not provided for in the Consent Decree, 
(2) that it was not sought by the Govern- 
ment in its motion, and (3) that it was not 
submitted to the Court at the hearing and 
Liquid was given no opportunity to argue 
in opposition. On the third ground urged 
the Court granted leave to re-argue. 


[Notice of Motion Sufficient] 


As to the second ground urged by Liquid 
—that injunctive relief was not sought by 
the Government under its motion—attention 
is directed to the notice of said motion, 
which, in substance, asks for an order 
carrying out the final judgment by directing 
Liquid to dispose of its Long Island City 
and Indianapolis plants and for such other 
and further orders as might be deemed appro- 
priate and necessary. Under the said notice 
of motion the Court could, as it did, deny 
the specific relief asked for by the Govern- 
ment and, at the same time, grant the 
injunctive relief provided for in its decision 
of May 4, 1954. 


[Prohibition in Order Proper] 


The remaining ground urged for re- 
argument, the first, is that the matter of 
injunctive relief, to which Liquid’s motion 
is addressed, was not provided for in the 
consent judgment, and in support of that 
point Liquid argues that the consent decree 
required it to maintain and operate the said 
plants during the trusteeship. It apparently 
overlooks or ignores the fact that that 
provision in the decree was designed to 
make the plants more attractive to prospec- 
tive purchasers from the Trustee. Such 
purchasers, it may be added, would thereby 
become competitors of Liquid. The case of 
Hughes v. United States [1952 Trape CAsEs 
{ 67,213], 342 U. S. 353, referred to in the 
memorandum on re-argument, submitted by 
Liquid in support of its position on this 
point, was fully considered by the Court 
on the argument of the original motion, 
and was found to be distinguishable from 
the instant case. 


Liquid argues further that if it thought 
the Government contended that it had any 
right to the injunctive relief granted by 
the Court it could have urged that the 
stoppage of the operation of the Indian- 
apolis plant would be “considerably more 
of a penalty than a conditional order of 
divestiture with the right to operate until 
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sold.” (italics added). The above quoted 
statement, particularly the italicized por- 
tion, is at complete variance with what the 
Court believes to have been the intent of 
the decree respecting the matters therein 
stated. In the opinon of the Court the 
provision for divestiture of the said plants 
was not conditional. Further, the provision 
for the operation thereof did not confer a 
right upon Liquid; on the contrary, it im- 
posed a duty. 


The Liquid memorandum makes entirely 
inapposite argument when it distinguishes 
between the Long Island City and Indian- 
apolis plants, and dwells upon the harmful 
effect which compliance with the Court’s 
injunctive order would have upon the latter, 
its owner and personnel. The judgment 
herein, to the entry of which Liquid gave 
its consent, makes no such distinction. 


[Decree Not Modified] 


Liquid further lays great stress on what 
it characterizes as the Court’s substantial 
modification of the judgment in granting 
injunctive relief herein. I find it difficult 
to understand how it can be seriously urged 
that the injunctive restrictions add a burden 
on Liquid which was not contemplated by 
the judgment. A sale of the plants by 
the Trustee would have imposed an even 
greater burden, for it would have resulted 
not only in a discontinuance of operations 
by Liquid but also in the introduction of 
additional competition in the areas involved, 
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a prime objective of the Government in 
the suit. The Court’s granting of injunctive 
relief did not constitute a modification of 
the decree, as claimed by Liquid. It was 
merely an interpretation thereof. 


[Prohibition Extended to Distributing 
and Storing] 


In its decision of May 4, 1954, the Court 
enjoined the production of carbon dioxide 
and dry ice by Liquid at the Long Island 
City and Indianapolis plants. The Govern- 
ment, claiming that an order enjoining pro- 
duction alone would be inadequate, has 
asked the Court to extend the provision 
for injunctive relief to include storage 
and/or distribution of the restricted article. 
Obviously the failure to extend the relief, 
as requested would nullify, in part at least, 
the consent decree entered herein. There- 
fore, in order to effectuate what I believe 
to be the basic purpose of the decree, the 
Government’s application to so extend the 
injunctive relief herein is granted. 

Since it is my opinion that the decision 
of May 4, 1954, is consistent and in harmony 
with the consent judgment herein I am 
constrained to adhere to it, modified, how- 
ever, so that Liquid shall be enjoined from 
using the Long Island City and Indianapolis 
plants for the production, storage or dis- 
tribution of carbon dioxide and/or dry ice. 

Settle, on notice, the order to be entered 
on the Court’s decision of May 4, 1954, as 
hereby modified. 


[1 67,857] D. B. Cole v. Hughes Tool Company. B. F. Conaghan v. Hughes Tool 
Company. Hughes Tool Company v. R. W. Ford. 


In the United States Court of Appeals for the Tenth Circuit. September Term, 1954. 
Nos. 4785, 4786, and 4787. Dated September 15, 1954. 


Appeals from the United States District Courts for the Eastern and Western Districts 


of Oklahoma. 


Clayton Antitrust Act and Sherman Antitrust Act 


Monopolization—Restraint of Trade—Patents—Lease-Only System—Return of Prod- 
uct Required.—A manufacturer-patentee of rotary drilling bits did not monopolize or 
restrain trade in the bit industry, as charged by retippers of bits, by only leasing its bits 
under an agreement which provides that the lessee will return the bit only to the manu- 
facturer when the original cutter teeth and/or bearings have served their useful life. The 
leasing system was put into operation long before the retipping of bits was practiced, and 
the purpose of the system was to enable the manufacturer to repossess wornout bits for 
field inspection and examination, for laboratory tests and analyses, for comparison of their ; 
performance with other bits, and for the discovery and correction of defects, thus, enabling 
the manufacturer to improve the quality of its bits, to provide the proper bit for the particu- 
lar job, to provide information to drillers, and to protect its reputation. The leases did. not 
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interfere with the right of the lessees to use competitors’ bits and contained no provision 
making it disadvantageous for the lessees to use competitors’ bits. Furthermore, the court 
found no evidence of antitrust violations after examining the manufacturer’s patent policy, 
patent enforcement activity, volume of business, prices, and profits. 


See Combinations and Conspiracies, Vol. 1, { 2013.451; Monopolies, Vol. 1, § 2610.460, 
2610.462; Private Enforcement and Procedure, Vol. 2, 7 9041.183, 9041.570. 


Monopolization—Patents—Lease-Only System—Return of Product Required—Patent 
Monopoly.—A manufacturer-patentee of rotary drilling bits did not monopolize the bit 
industry by only leasing its bits under an agreement which provides that the lessee will 
return the bit only to the manufacturer when the bit has served its useful life. In contract- 
ing for the use of a patented device, the patentee may impose restrictions on its use, either 
as to time or space, or any other restriction upon the exercise of the granted privilege. 
However, the patentee may not attach a condition to the right that will enlarge the 
monopoly granted him by his patent and thus acquire a monopoly which the statutes and 
the patent did not give him. In the present case, the lease agreement merely provided for 
the termination of the right to use the patented device on the happening of a future event, 
namely, the termination of the useful life of the bit. This was simply a limitation as to 


time. The antitrust laws are not directed at a lawful patent monopoly. 
See Monopolies, Vol. 1, { 2580.30, 2610.555. 


Exclusive Dealing—Patents—Lease-Only System—Return of Product Required.— 
A manufacturer-patentee of rotary drilling bits did not violate Section 3 of the Clayton 
Act by only leasing its bits under an agreement which provides that the lessee will return 
the bit only to the manufacturer when the bit has served its useful life. This section does 
not impinge upon the lawful monopoly granted to a patentee, namely, the exclusive right 
to manufacture, use, and vend the patented device nor does it prohibit the patentee from 
inhibiting the manufacture, use, or sale or restricting the manufacture, use, or sale of the 
patented device by others. The present agreement contains no tie-in provision, expressed 
or implied, nor does it restrict the right of the lessees to use or deal in the goods of 
a competitor. 


See Exclusive Dealing, Vol. 1, J 4005.156, 4005.220, 4009.601. 


Monopolization—Practices as Evidence—Patents—Acquisition—Institution of In- 
fringement Suits—A manufacturer-patentee of rotary drilling bits did not monopolize the 
bit industry by obtaining patents or by enforcing its patent rights. Since a certain period of 
time, each patent issued to the manufacturer was developed by its employees. The inven- 
tions which have contributed most materially to the improvement of rotary drilling bits 
were found in the patents issued to the manufacturer, which comprised approximately 
12 per cent of all such patents issued in the period. The manufacturer utilized its inventions 
to improve its bits and made them available to the industry, in many instances, before the 
patent was granted. It had never brought an infringement suit upon a patent where it or 
its employees had not actually developed the patented device, proved it in the field, and 
engaged in the manufacture and leasing of such device. Furthermore, the purpose of the 
infringement suits brought by the manufacturer was to protect its lawful patent monopoly 
and not to prevent lawful competition. Section 271(d) of the patent code, 66 Stat. 811, 
provides, in part, that no patent owner otherwise entitled to relief for infringement of a 
patent shall be denied relief or deemed guilty of misuse or illegal extension of the patent 
right by reason of his having sought to enforce his patent rights against infringement. 


See Monopolies, Vol. 1, { 2610.500, 2610.525. 


Monopolization—Monopoly Power—Size of Business—Practices—Patents—Competi- 
tion.—A manufacturer-patentee of rotary drilling bits, which was assumed to have manu- 
factured approximately 75 per cent of the rotary bits used in the industry, did not monopolize 
the industry, where the evidence established that the manufacturer had a lawful patent 
monopoly, under one or more patents, the validity of which has been established by 
adjudicated cases; and that the large volume of business which it enjoys is due to its 
lawful patent monopoly under its valid patents, unaccompanied by any unlawful com- 
petitive practices, and to the fact that it manufactures the most efficient, the most economical, 
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and the best bit on the market for certain formations and renders excellent service to users 
of its bits. The Sherman Act is not directed against one “who happens by his skill and 
energy to command an innocent and legitimate monopoly of a business.” One who gains 
a large portion of a market by manufacturing a better product and by furnishing better 
service to its customers is not denounced by the Act. The manufacturer’s position was not 
attributable to any unlawful practice. Furthermore, there was no evidence that the manu- 
facturer controls the market or enjoys a monopoly in the industry, in view of the competition 
in the industry. 


See Monopolies, Vol. 1,  2510.305, 2510.516, 2530.50, 2540.16. 


Monopolization—Monopoly Power—Price Leadership—Conspiracy To Fix Prices— 
Evidence of Monopoly.—Although there was evidence that when a manufacturer-patentee 
of rotary drilling bits changed the price of its bits, its competitors changed their prices to 
correspond with the prices set by the manufacturer, there was no evidence of any under- 
standing, arrangement, or agreement, expressed or implied, between the manufacturer and 
its competitors to fix prices. However, the evidence did disclose that competitors followed 
the manufacturer’s prices in the exercise of their own judgment and in order to offset 
increasing manufacturing costs and make greater profits. Furthermore, there was no 
showing that a price change could not be brought about immediately and without pains- 
taking research and preparation. The fact that competitors of the manufacturer could 
price their product at the same price of corresponding bits of the manufacturer and sell 
them in increasing numbers and at substantial profits indicates competition and not the 
lack of competition with the manufacturer. Also, the fact that competitors may see proper, 
in the exercise of their own judgment, to follow prices of another manufacturer, does not 
establish any suppression of competition or show any sinister domination. 


See Monopolies, Voi. 1, § 2530.10, 2610.600. 


Monopolization—Monopoly Power—Profits—Where a manufacturer’s annual ‘profits 
during a specified period of time varied from 23 per cent to 32 per cent before taxes and 
where competitors’ percentage of profits were similar to the manufacturer’s profits, the 
profits of the manufacturer were not indicative of price control or monopoly prices. 


See Monopolies, Vol. 1, ¥ 2530.34. 


Private Enforcement and Procedure—Evidence Admissible—Testimony of Attorney— 
Privileged Communications.—A trial court should have disregarded the testimony of a 
defendant’s witness because substantially all of the material portions of such testimony 
constituted disclosures of confidential information which came to the witness in his capacity 
as an attorney for the plaintiff. The testimony was inadmissible under the rule which 
precludes the disclosure of privileged communications between attorney and client. 

See Private Enforcement and Procedure, Vol. 2, § 9012.170. 

For the appellants (Nos. 4785 and 4786) and appellee (No. 4787): Robert F. Davis 
and Charles M. McKnight for D. B. Cole, B. F. Conaghan, and R. W. Ford. 

For the appellees (Nos. 4785 and 4786) and appellant (No. 4787): Edward A. Haight 
(George I. Haight, Robert F. Campbell, Ray L. Smith, and Lynn Adams were with him 
on the briefs) for Hughes Tool Co. 

Reversing and affirming a decision of the U. S. District Court, Western District of 
Oklahoma, 1953 Trade Cases { 67,527; and reversing and affirming a decision of the U. S. 
District Court, Eastern District of Oklahoma, 1953 Trade Cases § 67,528. 

Before Purtiips, Chief Judge, and Bratton, HuxmMaAN, Murran and Pickett, Circuit 
Judges. 

: : : These are appeals from judgments in three 

[Patent Swits—Antitrust Claims] cases, of identical nature, commenced by the 
Puitiips, Chief Judge [Jn full text except Hughes Tool Company.’ One case, brought 
for that portion of the opinion relating to the against Ford, was commenced in the East- 
validity of the patent indicated by asterisks]: ern District of Oklahoma. The other two 


1 Hereinafter called Hughes. 
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cases, brought against Cole and Conaghan, 
respectively, were commenced in the West- 
ern District of Oklahoma. Each defendant 
is engaged in reconstructing or rebuilding 
rotary drilling bits used for drilling oil and 
gas wells manufactured by Hughes and leased 
by it to drillers. Such reconstructing or 
rebuilding is commonly called and will here- 
inafter be referred to as retipping. 

Each complaint contained three counts: 
(1) for patent infringement, (2) for conver- 
sion of Hughes bits, and (3) for interference 
with Hughes’ property and contract rights. 
The defendant in each case filed a counter- 
claim charging violations of §§1 and 2 of 
the Sherman Act* and sought damages un- 
der §4 of the Clayton Act.’ For conven- 
ience, the three cases were consolidated for 
trial, but not for decision. The trial judges 
sat together. Chief Judge Edgar S. Vaught 
decided the Cole and Conaghan cases and 
Judge William Robert Wallace decided the 
Ford case. 

The patents in suit are Fletcher No. 
1,856,627; Scott and Garfield No. 1,983,316, 
and Scott, et al., No. 2,333,746. 


[Trial Courts’ Holdings] 


In the Cole and Conaghan cases, each of 
the three patents in suit was adjudged to be 
valid and infringed and the respective de- 
fendants were adjudged to have converted 
Hughes’ bits and to have interfered with 
Hughes’ property and contract rights, and 
the defendants. were enjoined from infring- 
ing Claims 1 and 4 of Patent No. 2,333,746 
and from interfering with Hughes’ rights 
in its leased bits, and the counterclaims 
were dismissed. The other two patents had 
expired during the pendency of the suits. 

In the Ford case, Patents Nos. 1,856,627 
and 1,983,316 were adjudged to be valid and 
infringed and Patent No. 2,333,746 was ad- 
judged to be invalid for want of invention. 
In the Ford case, the court further found 
that the defendant had converted Hughes’ 
bits and interfered with Hughes’ property 
and contract rights, but denied relief on the 
ground that Hughes had violated §§ 1 and 2 
of the Sherman Act and § 3 of the Clayton Act. 

On the counterclaim in the Ford case, the 
court adjudged that Hughes had violated 
§§ 1 and 2 of the Sherman Act and §3 of 
the Clayton Act, enjoined further violations 
of such Acts by Hughes, and ordered an 
accounting. 
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[Rotary Drilling] 


In rotary drilling, the bit is the key piece 
of equipment and the remainder of the drill- 
ing rig is designed to serve the bit. Such 
additional equipment must provide weight, 
and provide for removing the cuttings, chang- 
ing the bit, and rotating it. Such additional 
equipment includes: A drill stem to which 
the bit is attached; a kelly joint and swivel 
used in rotating the bit; blocks, derrick and 
draw works to raise and lower the bit; mud 
pumps to circulate the flushing fluid; and 
a source of power. The cost of a large 
drilling rig for deep drilling is approximately 
$500,000. To operate the rig there are ordi- 
narily three crews of five men each, each 
crew working eight hours a day, together 
with a tool pusher in charge of the rig. The 
cost of drilling varies from approximately 
$450 a day with a light rig in shallow forma- 
tions to $1,500 per day with a large rig in 
deep formations. The requirements of a rock 
bit for rotary drilling are great and its struc- 
tural design is subject to severe limitations. 
Obviously, a bit can be of no larger diameter 
than the hole which it drills. The limited 
space available must be so allotted as to 
secure the most desirable relationship among 
all the elements that are essential in an 
effective rotary drilling bit. Balance must 
be achieved between tooth depth, shell di- 
mensions and bearings. Drilling conditions 
vary widely. Formations vary in hardness, 
tilt, and abrasiveness. It has been found 
desirable to provide bits that will obtain 
maximum performance in each of the vary- 
ing depths, formations, and other drilling 
conditions. The cost of operating a rig may 
run as much as $40 to $50 per hour. Hence, 
it is of great importance that a bit drill as 
rapidly as possible. It is important that the 
bit minimize fatigue on the drill stem and 
have adequate clearance, so that it may be 
lowered into the well and raised out of the 
well. The bit must maintain a full-gauge 
hole. Some formations are sticky and tend 
to adhere to the cutters. The bit must be 
designed to shed formation cuttings and per- 
mit facility of cleaning by the flushing fluid. 
Of paramount importance is the number of 
feet that a single bit will drill in a given 
formation. At depths of 10,000 feet it will 
take approximately eight hours to change 
the bit. At such depths, the cost of chang- 
ing a bit may be several times the cost of 
the bit itself. From the foregoing it will be 
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apparent that the designing of an efficient 
rotary drilling bit is both difficult and exacting. 


In the years 1929 and 1930, Hughes man- 
ufactured what was known as its “Simplex” 
bit, which had removable cones. It made 
and sold two types of cones for that bit. 
During those years, its cones were sold to 
supply stores, which supplied oil companies 
and drilling contractors with the cones. 


As early as 1931, Hughes had established 
a research department with a central re- 
search laboratory at Houston, Texas, with 
a laboratory staff and field personnel. Its 
research department had two primary objec- 
tives—to reduce the number of bits required 
to complete the drilling of a well and to 
increase the drilling rate of its bits, thereby 
reducing the drilling costs. 


[Leasing System] 


In 1931, there was an unusually large 
amount of rotary drilling of oil and gas 
wells in East Texas. A large part of the 
Hughes research field personnel was con- 
centrated in that area, and Hughes began 
a very extensive observation of the perform- 
ance of its bits in the field and made further 
examinations, tests and analyses of its bits 
in its central research laboratory. It was 
then that Hughes adopted the practice thereto- 
fore used by other bit manufacturers, of 
leasing, instead of selling, its bits. Under 
the leasing arrangement, the bits, when they 
had served their useful life, were returned 
to Hughes for field examinations and for 
examinations, tests and analyses in its re- 
search laboratory. Comparisons were also 
made of the performance of different bits and 
of the performance of particular bits in par- 
ticular formations and under particular drill- 
ing conditions. With the expansion of its 
field organization, the business of Hughes, 
between 1932 and 1934, was changed from 
that of manufacturing and selling to supply 
stores two types of conical cutters for its 
Simplex bits, to a bit service, which em- 
braced many types of bits, each type being 
particularly adapted to a specific formation 
or drilling condition, and, pursuant to which, 
bits were delivered, under an informal lease, 
to oil companies and drilling contractors at 
the derrick floor, which were of the size and 
type best suited to the formations and con- 
ditions in which they were drilling. It was 
in 1934 that Hughes adopted a formal leas- 
ing contract, which contained the following 
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“When the original cutter teeth and/or 
bearings have served their useful life, the 
user will surrender the bits to Hughes 
Tool Company upon request. In accept- 
ing delivery, the user agrees not to sur- 
render any of the tools as mentioned above 
to other than a duly authorized repre- 
sentative” 

of Hughes. Each bit is stamped with the 
words, “Property of Hughes Tool Co.” 


[Research] 


Hughes maintains, at its central research 
laboratory, personnel and equipment to test 
bits, make metallurgical investigations and 
chemical analyses, compare performance of 
different bits, and carry on other like re- 
search. It maintains a field organization of 
approximately 175 men. These men deliver 
new bits to the drilling rigs of the users and 
pick up the wornout bits. It also maintains 
a staff of field engineers, stationed at divi- 
sion points, who examine used bits and 
check their performance. Beginning in 1931, 
and continuing to the present time, each bit 
produced by Hughes had been marked with 
an identifying serial number. Hughes’ field 
men follow the life of each bit from the time 
it is received by the driller until the time 
it has served its useful life. They maintain 
records in which the bit is identified by its 
serial number and which set forth the foot- 
age drilled, hours run, weight carried, speed 
of rotation, quantity of fluid circulated, and 
formations drilled. They make certain that 
the right type of bit is delivered for the 
particular drilling conditions existing at each 
drilling rig. A field man examines the bits 
picked up, and, if he thinks further examina- 
tion is desirable, sends them to field division 
points, or to the central research laboratory 
at Houston, Texas, accompanied by informa- 
tion with respect to each bit as to the con- 
ditions of use, formations drilled, and its 
performance. The information gathered by 
Hughes’ field organization, as to the per- 
formance of its bits in particular formations 
and areas, under specific conditions, is made 
available to users of Hughes bits and is of 
substantial value to them. 

Such research has enabled Hughes not only 
to eliminate flaws appearing in its bits, but 
to constantly improve the design and oper- 
ating qualities of its bits, and to extend the 
useful life thereof. 

Illustrative of the meticulous care with 
which Hughes undertakes to discover and 
correct even minor defects in its bits was 
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its action with respect to reported failures 
at the spear point on the number one cone 
of a specific size and type of Hughes bit. 
Moore, a field engineer, who had learned 
of two such failures, was asked to investi- 
gate. He examined 260 dull bits of the 
specific size and type in which the failures 
had been reported. Each of the bits appar- 
ently had made a satisfactory run, but, in 
a few instances, had manifested potential 
weakness. The central research laboratory 
made suggestions for correcting the defect 
by shortening the pilot pin on the cone and 
changing the carburization. By changing 
the design and the heat treatment of a small 
portion of one specific cone, the discovered 
defect was corrected. Many like examples 
are reflected by the record in these cases. 


[Quality of Bits] 


There can be no eyewitness to the vicis- 
situdes and accomplishments of the rotary 
drilling bit operating under the earth’s sur- 
face, at times to a depth of as much as three 
miles. Operating conditions and perform- 
ance can be and are carefully noted, but 
they do not tell the whole story. It is only 
through examinations of the bits in the field, 
at field division points, and in the research 
laboratory, in the light of the record of each 
particular bit, that the manufacturer can 
eliminate flaws, design improvements in the 
drilling qualities and increase the life of the 
bits. These have been accomplished by Hughes 
in a very large measure through its research 
department. As a result, Hughes enjoys 
the reputation of producing the best rotary 
drilling bit on the market. 

At the present time, Hughes manufactures 
approximately 475 different sizes and types 
of bit, in order to accommodate the require- 
ments of the industry in different size holes 
and in different formations. Availability of 
used bits to compare performance of similar 
types and sizes, different sizes of the same 
type, and different sizes and types in differ- 
ent formations is essential to the carrying 
on of Hughes’ research program and the 
improving of its bits. In one year, Hughes 
leased 18,000 experimental bits. Return of 
these bits and also of the standard bits run 
under similar conditions was essential to 
Hughes’ research and development program. 
A dull standard bit is the yardstick by which 
Hughes measures the relative merits of its 
experimental bits. 

It was only through the recovery of the 
Hughes bits at the end of their useful life, 
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and examinations, tests, and analyses in its 
research department, that Hughes has been 
able to accomplish its phenomenal success 
in the designing and manufacture of rotary 
drilling bits. 

Hughes has manufactured through the 
years, and is today manufacturing and sup- 
plying to the industry, the best rotary drill- 
ing bits made by any manufacturer. This is 
established, not only by Hughes’ witnesses, 
but by witnesses for the defendants. The 
first witness called by the defendants, who 
was engaged in the drilling of oil and gas 
wells, testified that between 80 and 85 per 
cent of the bits used by him were Hughes 
bits, and that while he could use bits of 
other manufacturers, he used the Hughes 
bit because “it was the best bit that was 
built in the world, in my opinion.” 


[Retipping of Bits] 


The practice of retipping rotary drilling 
bits commenced in a small way in 1936, 
Conaghan began retipping bits in 1937 or 
1938, but discontinued after a short time, 
and began to retip again in 1944, Ford 
began retipping bits in July, 1944, and was 
so engaged until 1950. Cole has been re- 
tipping since April, 1946. There was no 
extensive use of retipped bits until 1937. 
The practice of retipping bits began long 
after Hughes adopted its informal leasing 
practice and its formal leasing contract in 1934. 


Ordinarily, when the teeth of a bit have 
become so worn from use that the original 
cutter teeth have served their useful life, 
the bearings are practically worn out, and 
the useful life of the bit is at an end. Gen- 
erally, a bit once placed in a hole is not 
withdrawn until its useful life has ended. 
However, in a limited number of the bits 
the bearings survive the life of the original 
teeth and the restoring of the original teeth 
by retipping makes possible the further use 
of such bits in the drilling of soft forma- 
tions. Only a small percentage, perhaps 12 
to 15 per cent, of bits are susceptible to 
the retipping process. 


Each of the defendants has been engaged 
in the same type of operation. Each has 
acquired dull bits leased by Hughes, either 
from a drilling contractor or by purchase 
from a “roughneck” or from a person ac- 
quiring and selling stolen bits. Each de- 
fendant has reconstructed the teeth on the 
bits and then sold the retipped bit, either 
to the person from whom the dull bit was 
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acquired, or, in many instances, to someone 
else. The retipping process was described 
by this court in Williams v. Hughes Tool Co. 
[1950-1951 TravE Cases { 62,785], 186 F. 2d 
278, 282, as follows: 

“Williams is engaged in the business of 
retipping bits on which the original teeth 
are worn out, and returning the bits to 
the lessees thereof for further use. Williams 
first washes the bits. With an aceiylene 
torch and tungsten tube metal, he then 
restores each worn tooth as nearly as 
possible to its original form, size and 
position. He keeps the bit and those teeth 
on which he is not working during the 
retipping process submerged in water to 
prevent loss of temper. Williams retips 
bits which have been worn through use 
to an extent that the original teeth have 
served their useful life.” 


The defendants’ retipping differs from 
that described by this court in only one 
material respect. Williams restored the teeth 
to their original form, size and position. In 
some instances in the instant cases, the de- 
fendants took dull Hughes bits which never 
embodied the improvement embraced in the 
Scott, et al. patent No. 2,333,746, and modi- 
fied the tooth structure to conform to 
Hughes bits, embodying the device of that 
patent. The device of that patent is par- 
ticularly designed to drill in the softer 
formations, the kind of formations in which 
retipped bits are ordinarily used. 

The evidence disclosed that many of the 
bits purchased or received by the defend- 
ants for retipping had been stolen and 
that the defendants accepted any bits that 
came to them, knowing that traffic was 
being carried on in stolen bits, and without 
any concern as to whether the rights of 
Hughes were being invaded. 

Two of the six Hughes bits found in 
the possession of Ford contained experi- 
mental features. The two bits had been 
leased in the regular course of business, 
without disclosing the fact that they em- 
bodied experimental features, to insure the 
use of the bit under normal conditions. 
The retipping of the bits prevented the 
examination in the research department 
of Hughes of the experimental dull bits 
after their normal run. 


Lr 
THE COUNTERCLAIMS 
In his opinion in the Ford case, Judge 
Wallace stated that the object of the leasing 
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practice of Hughes was to enable it ‘‘to 
make certain that the majority” of its bits 
would not be repaired and used again in 
competition with its new bits and “that the. 
paramount aim” of the leasing practice 
“was to promote sales rather than to achieve 
engineering perfection.” Those statements 
were completely refuted by competent and 
credible witnesses who had full knowledge 
of the facts with respect to the reasons 
for the adoption by Hughes of its leasing 
practice. 
[Attorney's Testimony] 


We disregard, and Judge Wallace should 
have disregarded, the testimony of de- 
fendants’ witness, Mobley, primarily for the 
reason that it was clearly pure hearsay 
and also because substantially all of the 
material portions of such testimony consti- 
tuted disclosures of confidential information 
which came to him in his capacity as at- 
torney for Hughes and was inadmissible 
under the rule which precludes disclosure 
of privileged communications between at- 
torney and client. Mobley was an associate 
of the law firm of Andrews, Kelley, Kurth 
& Campbell from October 3, 1931, until 
September 1, 1939. During that period such 
firm was legal counsel for Hughes. As a 
member of the firm assigned to serve 
Hughes, Mobley had access to Hughes’ 
file and familiarized himself therewith. His 
actions and communications during that 
time were in his capacity as lawyer for 
Hughes. What he did in connection with 
the leasing agreement was in his capacity as 
such lawyer. In a deposition taken in Chi- 
cago in Chicago Pneumatic Tool Co. vw. 
Hughes Tool Co., 10 Cir., 97 F. 2d 945, and 
introduced in the instant cases, Mobley 
testified that he knew nothing of his own 
knowledge with respect to the reasons for 
the adoption of the leasing agreement by 
Hughes, and that all he knew with respect 
thereto was hearsay. He reiterated that 
testimony in the instant cases. 


[Purpose of Leasing System] 


Responsible administrative employees of 
Hughes at the time the leasing practice 
was inaugurated and at the time the formal 
leasing contract was adopted, who had full 
knowledge of the facts, testified that the 
purpose of the leasing practice was to 
enable Hughes to repossess wornout bits 
for field inspection and examination, for 
laboratory tests and analyses, for com- 
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parison of their performance with other 
bits, including experimental bits, for the 
discovery and correction of defects in its 
bits, and to improve the quality, efficiency 
and drilling life of its bits. That testimony 
is fully corroborated by facts and circum- 
stances established by uncontroverted evi- 
dence in the record. Those facts and 
circumstances are these: The leasing prac- 
tice was adopted and put into operation by 
Hughes long before the beginning of the 
retipping of bits. It delivers to the driller 
the size and type of bit best suited for 
the formation in which it is to be used. 
Hughes keeps a record of performance of 
every bit which it leases. It repossesses 
the wornout leased bits and subjects them 
to field inspection and examination by its 
engineers, and, in a great many instances, 
to laboratory tests and analyses. It com- 
pares the performance of different bits 
in different formations and under different 
drilling conditions, including the perform- 
ance of experimental bits. That reposses- 
sion of wornout bits is essential and necessary 
to the carrying out of Hughes’ research 
program was clearly established by the 
evidence, both of Hughes’ witnesses and 
other disinterested witnesses. The majority 
of Hughes’ used bits are not susceptible of 
retipping. In only a small percentage 
of such bits is the additional life of the 
bearings sufficient to justify retipping. The 
following facts and examples show the 
comparatively minor part that retipped bits 
play in the drilling industry. Throughout 
the United States in 1950, in 1951, and the 
first half of 1952, Magnolia Petroleum 
Company ran 16,996 bits, of which 13,573 
were new Hughes bits and none were re- 
tipped bits. Magnolia had theretofore used 
retipped bits, but had discontinued their 
use. In the same period, Phillips Petroleum 
Company ran 12,880 bits, of which 10,917 
were new Hughes bits, and only 224 were 
retipped bits. Since 1948 the use of re- 
tipped bits by Phillips Petroleum Company 
has materially decreased. In the first nine 
months of 1952, in Oklahoma and Kansas, 
Phillips Petroleum Company ran 586 bits, 
of which 484 were new Hughes bits and 
only three were retipped bits. In the first 
seven months of 1952, in Oklahoma and 
Kansas, Loffland Brothers‘ ran 482 new 
bits, of which 362 were Hughes bits and 


‘Loffland Brothers and Noble are the two 
largest independent drilling contractors. 
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none were retipped bits. In the first nine 
months of 1952, in the same area, Noble * 
ran 1,994 bits, of which 1,736 were new 
Hughes bits and only five were retipped 
bits. In 1950, 1951, and the first half of 
1952, Loffland, in the entire United States, 
ran 33,906 bits, of which 27,124 were new 
Hughes bits and only 143 were retipped 
bits. In the same period and area, Noble 
ran 26,617 bits, of which 23,186 were new 
Hughes bits and only 53 were retipped bits. 
The foregoing show that Hughes is con- 
cerned, not with competition of retipped 
bits, but with interference with its research 
program by bits falling into the hands of 
retippers and not being delivered to it for 
research purposes. 

The fact that Hughes has proceeded 
against retippers in Oklahoma, Texas and 
adjoining states, and not in the area east 
of the Mississippi River and north of the 
Gulf Coast States, does not militate against 
the conclusion we have reached. In 1950, 
24,157 new Hughes bits, 5 per cent of its 
production, were used in such area. In the 
same year, in the States of Texas, Okla- 
homa, and in adjoining states, where Hughes 
has undertaken to prevent retipping, 361,707 
new Hughes bits were used. That consti- 
tuted 83%4 per cent of its total production. 
It is only natural that Hughes should con- 
centrate its efforts to prevent unlawful 
retipping in areas where there was the 
greatest interference from retipping with 
its research program. The fact that Hughes 
has not proceeded against retippers in the 
area east of the Mississippi River and 
north of the Gulf Coast States, where a 
large amount of retipping is practiced, but 
where only a small proportion of Hughes’ 
output of bits is used, and, therefore, where 
retipping results in comparatively insignifi- 
cant interference with its research pro- 
gram, and has undertaken to prevent 
retipping in areas where the major portion 
of its bits is used and retipping will greatly 
interfere with its research program, demon- 
strates that the purpose of Hughes’ leasing 
agreement and its enforcement thereof is 
not the elimination of competition by re- 
tipped bits, but to insure the availability 
of Hughes bits for research and develop- 
ment purposes and to protect its research 
program. 
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No doubt the leasing practice has indi- 
rectly increased the use of Hughes bits, 
but that is because it has enabled Hughes 
to furnish the drillers with the best avail- 
able bits for use in particular formations 
and under particular drilling conditions, and 
to greatly improve the quality, efficiency and 
drilling life of its bits, and to produce, as it 
has, the best rotary drilling bits manu- 
factured, 


It is fairly inferable from the record 
that there has been no objection or re- 
sistance to Hughes’ leasing practice or 
the form of the lease agreement by produc- 
ing oil companies or drilling contractors. 
It would be only natural for them to freely 
accept Hughes’ leasing practice, which is 
essential to Hughes’ research program and 
which has resulted in great benefits to 
the drilling industry. 


[United Shoe Machinery Case Distinguished] 


In United States v. United Shoe Machinery 
Corp., D. C. Mass. [1952-1953 Trape CASES 
{ 67,436], 110 F. Supp. 295, which involved 
leases of shoe machinery, the court did 
not condemn leasing as a practice or the 
requirement ‘that the leased device be re- 
turned to the lessor at the termination of 
the lease period. What it did condemn was 
the length of the lease term and certain 
restrictive provisions in the lease involved 
in that case. There, the lessees were re- 
quired to accept leases for 10-year terms. 
The lease contained a provision that the 
lessee would use the leased machinery “to 
its full capacity upon all footware . 
made by or for the lessee in the manu- 
facture of which such machinery 
is capable of being used, .. . .” It required 
the lessee to obtain from the lessor, ex- 
clusively, all duplicate parts, extras, mecha- 
nisms, and devices of every kind needed 
or used in operating, repairing, or renewing 
the leased machinery. As a matter of prac- 
tice, the lessor assumed the burden of 
keeping the leased machinery in good order, 
making no separate charge for such service, 
but charging only for the parts required. 
The lease contained provisions for deferred 
payments which adversely affected the 
lessees who used competitors’ machines. 
Such payments were greater when the 
lessees used competing machines, The lease 
also provided for an amortization plan, 
called a “right of deduction fund,” under 
which lessees received amortization benefits, 
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which made it advantageous for the lessees 
to use exclusively the machines of the lessor, 
and if a lessee used machines of com- 
petitors, his rights under the deduction fund . 
were substantially decreased. The court 
held that the long lease term made the 
lessee “reluctant to experiment with a com- 
petitive machine to the extent he would 
wish” and deprived competitors of a chance 
to have their machines adequately tried 
out by shoe manufacturers, and that under 
the terms of the lease if a manufacturer 
preferred a competitor’s machine to the 
lessor’s on hand “he may not know the 
exact rate at which future payments may 
be commuted” and that such provisions 
with respect to payment were not made 
solely for revenue, but were also for protection 
against competition, and were discriminatory 
as to a lessee who installs a competitor’s 
machine; that the use by a lessee of machines 
of competitors had a substantially adverse 
effect on his rights under the deduction 
fund; and that the practice of the lessor 
of rendering repair service only on its own 
machines and without separate charge had 
brought about a situation in which there 
were almost no large-scale independent re- 
pair companies, which situation had created 
a serious stumbling block to foreign manu- 
facturers who had sought to compete with 
the lessor. In its decree, the court did not 
enjoin the use of leases. It required that 
the maximum term of the leases should be 
five years; that provisions should be made 
giving the lessee the right to return the 
leased machinery at any time after one 
year; that provision for deferred payments, 
under which lessees who installed competi- 
tive machinery were discriminated against, 
should be eliminated; that the provision 
for a deduction fund should be eliminated; 
and that the lessor should not provide any 
service for the leased machines, except 
upon the basis of separate and reasonable 
charges for the services rendered. 


[Use of Competitors’ Bits Not Prevented] 


In the instant cases, Hughes’ lease in 
nowise interferes with the right of the 
lessees to use bits of competitors and they 
do use such bits. It contains no provision 
which makes it disadvantageous for the 
lessees to use bits of competitors. The 
reason the lessees use more Hughes bits 
is that Hughes offers to the industry a 
better bit than any other manufacturer. 
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The decree in the United Shoe case did 
provide that after a designated time the 
lessor, if it offered any type of its ma- 
chines for lease, should also offer such 
type for sale. But, it should be observed 
that the court in that case found that a 
shoe manufacturer “may psychologically or 
economically be more impeded by a leasing 
than by a selling system”; that the ob- 
jectionable features of the leasing system 
involved in that case have had such “a 
special deterrent effect,” and that the court 
was there confronted with correcting a con- 
dition that had resulted from a leasing 
system designed to prevent, and which 
had prevented, competition. No such con- 
dition exists here. The Hughes lease has 
not deterred nor tended to deter a driller 
from acquiring and using bits made by 
Hughes’ competitors. 


[Patents] 


Of the many improvements in roller rock 
bits developed by Hughes’ engineers, some 
have been found to be patentable. In some 
such instances, Hughes has patented its 
improvements and thus acquired a right for 
17 years to exclude others from practicing 
the inventions in return for the disclosure 
of the inventions for the free use of the 
public after the end of such period. Since 
January 1, 1935, 38 patents pertaining to 
roller cutter bit structures have been issued 
to Hughes. Each of the patentees was 
an employee of Hughes at the time each 
of the applications for such patents were 
filed. In the same period there were granted 
282 patents on similar types of bits to 
competitors of Hughes and to others. Of 
the total number 320 patents on roller cut- 
ter type bits issued since 1935, 48 were 
issued to Hughes’ competitor, Reed Roller 
Bit Company; 58 to Hughes’ competitor, 
Chicago Pneumatic Tool Company; 37 to 
Zublin, and 32 to Globe Manufacturing 
Company. The 107 remaining patents issued 
in the same period were granted to others, 
some of whom may also be competitors 
of Hughes. It clearly appears from the 
record that the inventions which have con- 
tributed most materially to the improve- 
ment of rotary drilling bits are to be found 
in the patents issued to Hughes, which 
comprise approximately 12 per cent of all 
such patents issued in the period. A number 
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of such patents have now expired and their 
disclosures are free for use by Hughes’ 
competitors. Hughes utilized its inventions 
to improve its bits and made them available 
to the industry, in many instances, before 
the patent was granted. Its policy in that 
respect is illustrated by its development and 
placing on the market of the improvement 
disclosed by Patent No. 2,333,746. The 
first field tests of the bit embraced in that 
patent were made in January, 1940, by 
one of Hughes’ engineers, stationed at 
Midland, Texas. By May, 1940, newly de- 
signed factory produced bits had been 
manufactured, run, inspected, and some 
of them returned to the research laboratory 
for further detailed examination. About a 
year and one-half after the first testing of 
the bit and even prior to issuance of the 
patent, the bits were already in wide use 
and largely responsible for an annual saving 
in drilling costs in the Texas Midland dis- 
trict of about 24 per cent. 


“The mere accumulation of patents, no 
matter how many, is not in and of itself 
illegal.” *® 


Of course, there must not be a misuse of 
the patent monopoly. Here, there was no 
such misuse by Hughes. 


[Prior Patent Suits] 


In Williams v. Hughes Tool Co., 10 Cir. 
[1950-1951 Trape Cases { 62,785], 186 F. 
2d 278, cer. den, 341 U. S. 903, rehearing 
den. 341 U. S. 934, second petition for 
rehearing den. 341 U. S. 956, we held that 
Patents No. 1,856,627 and No. 1,983,316 
were valid and were infringed by the de- 
fendant therein by retipping Hughes bits; 
that the reasons which motivated Hughes 
in leasing, rather than selling, its bits and 
in requiring the return thereof for inspec- 
tion, testing and research were to improve 
the quality of its bits, to provide the proper 
bit for drilling in particular formations or 
in a particular area, to provide valuable 
information for drillers who use Hughes 
bits, and to maintain the high standard 
of Hughes products and to protect their 
reputation; and that the leasing contract 
was practical, reasonable and fair. We 
further held that the provisions of the 
leasing agreement did not bring Hughes 
within the provisions of the “Tie-in” cases 
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and that Hughes was not guilty of a mis- 
use of its patents and had not violated 
the Clayton Act. In Kobertson Rock Bit 
Co., Inc., v. Hughes Tool Co., 176 F. 2d 783, 
cer. den. 338, U. S. 948, rehearing den. 340 
U. S. 923, second petition for rehearing den. 
340 U. S. 939, the Fifth Circuit sustained the 
validity of the following Hughes patents: 
Fletcher Patent No. 1,856,627; Scott and 
Garfield Patent No. 1,983,316; F. L. Scott 
Patent No. 2,011,084, and the Garfield and 
Scott Patent No. 2,030,442, and held that 
the leasing agreement employed by Hughes 
did not constitute a misuse of such patents. 
In Williams Iron Works Co. v. Hughes Tool 
Co., 10 Cir., 109 F. 2d 500, this court sus- 
tained the validity of the following Hughes 
patents: Scott Patent No. 1,480,014; Scott 
and Wellensiek Patent No. 1,647,753; 
Fletcher Patent No. 1,856,627 and Scott 
Patent No. 2,011,084.° In Chicago Pneumatic 
Tool Co. v. Hughes Tool Co., 10 Cir., 97 F. 
2d 945, this court sustained the validity 
of Hughes’ Scott and Wellensiek Patent 
No. 1,647,753. In Williams v. Hughes Tool 
Co., 10 Cir. 199 F. 2d 862, this court held, 
in effect, that Hughes’ system of leasing 
bits did not constitute an unlawful exer- 
cise of Hughes’ property and contract rights 
apart from its lawful patent monopoly. 


Hughes has never brought an infringe- 
ment suit upon a patent where it or its 
employees had not actually developed the 
patented device, proved it in the field, and 
engaged in the manufacture and leasing of 
such device. 


[Purpose of Infringement Suits— 
Patent Code] 


The purpose of the infringement suits 
brought by Hughes was to protect its law- 
ful patent monopoly and not to prevent 
lawful competition. In so doing, it was 
guilty of no misuse of its patents. Section 
271 of the Act of July 19, 1952," 66 Stat. 
811, 35 U. S. C. A. § 271, in part provides: 


“(d) No patent owner otherwise en- 
titled to relief for infringement or con- 
tributory infringement of a patent shall 
be denied relief or deemed guilty of mis- 
use or illegal extension of the patent right 
by reason of his having done one or more 
of the following: (3) sought to 
enforce his patent rights against infringe- 
ment or contributory infringement.” 
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It was only natural for Hughes to attack 
the unlawfull retipping process at its source 
and to proceed against retippers who had 
brazenly trafficked in stolen Hughes bits 
and bits otherwise unlawfully acquired, 
rather than proceeding against producing 
oil companies and drilling contractors, many 
of whom were its own lessee customers. 
In so doing, no improper motives can be 
attributed to Hughes. 


[No Bad Faith in Instituting Suit] 


While we hold for the reasons hereinafter 
more fully set forth that Patent No. 2,333,746 
is invalid for want of invention, Hughes 
was fully justified in bringing the instant 
actions for alleged infringement of that 
patent by the defendants. The bit covered 
by that patent was primarily designed for 
use in softer formations. That was a field 
in which Hughes’ competitors had provided 
a more satisfactory bit. The bit covered 
by that patent met problems of drilling in 
the softer and more plastic formations, which 
Hughes, with all its research organization, 
theretofore had not been able to solve, 
and it enjoyed very substantial commercial suc- 
cess. By virtue of 66 Stat. 812, 35 U. S.C. A. 
§ 282, that patent was presumed to be 
valid and the burden of establishing its in- 
validity rested upon the party asserting 
invalidity. Moreover, Chief Judge Vaught, 
a judge of long experience and recognized 
ability in the field of patent law, was of 
the opinion the patent is valid. In view of 
all these circumstances, it cannot be said 
that Hughes’ claim that the patent is valid 
and infringed was in anywise without sub- 
stantial basis, or thateit acted in bad faith 
in attempting to assert its claimed rights 
under that patent. 


[Kobe Case Distinguished] 


A comparison of Hughes’ patent policy, 
as reflected by the record in the instant 
cases and the policy of Kobe, Incorporated 
in Kobe, Inc. v. Dempsey Pump Co., 10 Cir. 
[1952-1953 Trapve Cases { 67,312], 198 F. 2d 
416, relied upon by Judge Wallace and 
counsel for the defendants, clearly dis- 
tinguishes the Kobe case from the instant 
cases. In that case, Kobe designed a plan 
to monopolize the rodless pump industry 
by the acquisition of all the important 


éClaim 6 of such patent was held valid and 
Claims 7 and 8 invalid. 
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patents in the field and the elimination of all 
actual and potential competitors, 


When Kobe decided to enter into the 
business of manufacturing rodless pumps, 
it concluded it was essential to acquire cer- 
tain patent rights held by one Crum and 
one Humphreys. The latter was a pump 
manufacturer. It was unable to obtain those 
patents immediately. Later, the Rodless 
Pump Company acquired the exclusive rights 
to the Crum and Humphreys patents, and 
other important patents relating to the 
hydraulic pump, and commenced the manu- 
facture of such pumps. Kobe then entered 
into an agreement with Rodless to form 
a patent holding company which was orga- 
nized under the name of Roko Corporation. 
The patents held by Rodless were trans- 
ferred to Roko and it proceeded to acquire 
all of the important patents relating to 
rodless pumps, as well as to acquire future 
patents in that field. By the terms of the 
original agreement and subsequent agree- 
ments, Rodless was eventually entirely 
eliminated from the competitive field. 


Typical of Roko’s actions to eliminate 
competitors and potential competitors were 
two agreements, one entered into with 
Arthur Gage and the other with Alta Vista 
Hydraulic Company, a corporation organized 
and controlled by Gage. The agreement 
between Gage and Roko provided that for 
a consideration of $12,000 Gage would 
transfer to Roko seven patents held by 
him, free from any license agreements; that 
Gage would not engage in any business or 
accept any employment in any way detri- 
mental to Roko or its licensees for a period 
of five years; that Gage would transfer to 
Roko any inventions or patents relating to 
rodless pumps, or which might be embodied 
in or used with rodless pumps competitive 
with those manufactured by Roko or its 
licensees which he might acquire within 10- 
year period, and that neither Roko nor its 
licensees would ever be obligated to manu- 
facture, sell or use any devices embodying 
the inventions of Gage. In the other agree- 
ment, Alta Vista gave Roko an exclusive 
license to patents held by it and Alta Vista 
agreed that should it acquire any patents in 
the future, relating to hydraulic pumps or 
any device capable of use in connection 


5 United States v. Line Material Co. [1948-1949 
TRADE CASES { 62,225], 333 U. S. 287, 305. 

* Bement v. National Harrow Co., 186 U. S. 
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therewith, that it would grant exclusive 
licenses therefor to Roko and its licensees. 
In a later agreement, Alta Vista further 
agreed that the license agreement to Roko 
was exclusive as to Alta Vista. The first 
agreement with Alta Vista also provided 
that royalties should be paid on the basis 
of the sale of Kobe pumps and not on the 
basis of pumps manufactured under patents 
licensed from Alta Vista. Kobe succeeded 
in acquiring control of all the known patents 
pertaining to the manufacture of hydraulic 
pumps and Roko actively engaged in the 
acquisition of all future patents in the 
field for the benefit of Kobe. After Kobe 
had acquired a complete patent monopoly, 
is began to engage actively in the manu- 
facture of hydraulic pumps, but none of 
them embodied the inventions disclosed by 
the patents which it obtained from Gage, 
Alta Vista and others, with the possible 
exception of certain features of the Humphreys 
patents. Those facts in the Kobe case led 
the trial court to conclude in that case 
that the patents were acquired solely as 
insurance against competitive manufacture 
by others. For many years Kobe had an 
absolute monopoly in the manufacture of 
rodless pumps. When the Dempsey Pump 
Company, defendant in the Kobe case, 
threatened Kobe with competition, Kobe 
immediately brought a patent infringement 
suit, supplemented by a persistent effort by 
Kobe to create a customers’ boycott of the 
Dempsey pump: 


“Within the limits of the patentee’s 
rights under his patent, monopoly of the 
process or product by him is authorized 
by the patent statutes.” ® 

“The very object of these laws (the 
patent laws) is monopoly . , .”° 


[Patent Monopoly—Time Limitation] 


The incentive offered by the patent laws 
to encourage development in the arts and 
sciences ig the monopoly given for a term 
of years. The anti-trust laws are not di- 
rected at lawful patent monopoly.” 


In contracting for the use of his patent 
device, the patentee may impose restrictions 
on the use thereof, either as to’ time or 
Space, or any other restriction upon the 
exercise of the granted privilege, save only, 


Vulcan Mfg. Co. v. Maytag Co., 8 Cireens 
PF. 2d 136, 138; United Shoe Machinery Co, v. 
La Chapelle, 212 Mass. 467, 99 N. E. 289, 291, 
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that he may not attach a condition to the 
right given that will enlarge the monopoly 
granted him by his patent, and thus acquire 
a monopoly which the statutes and the 
patent did not give him. Here, the Hughes 
lease agreement merely provided for the 
termination of the right to use on the 
happening of a future event, namely, the termi- 
nation of the useful life of the original 
cutter teeth and/or the bearings. It was 
simply a limitation as to time.™ 


[Clayton Act] 


Section 3 of the Clayton Act does not 
impinge upon the lawful monopoly granted 
to a patentee, namely, the exclusive right 
to manufacture, use and vend the patented 
device. It does not prohibit him from in- 
hibiting the manufacture, use or sale or re- 
stricting the manufacture, use or sale of the 
patented device by others. 


It does prohibit the patentee from making 
a contract which imposes limitations beyond 
his lawful patent monopoly on the right 
of his lessee or purchaser to use or deal 
in goods, wares, merchandise, supplies, or 
other commodities of a competitor where 
so to do will substantially lessen competi- 
tion or tend to create a monopoly.” 


The Hughes lease contains no “tie-in” 
provision, express or implied. It does not 
restrict in any way the right of the lessees 
to use or deal in the goods of a competitor. 


[Volume of Business—Reason] 


In the Ford case, Judge Wallace found 
that since 1936, Hughes has dominated the 
rotary drilling bit industry. That conclu- 
sion is based primarily on the premise that 
Hughes manufactures approximately 75 per 
cent of the rotary drilling bits used in the 
drilling industry. The record discloses that 
such premise is based, not upon accurate 
evidence of the total bits manufactured, but 
upon incomplete and possibly inaccurate 
estimates of the total bits manufactured. 


11 Williams v. Hughes Tool Co., 10 Cir. [1950- 
1951 TRADE CASES f 62,785], 186 F. 2d 278, 284. 

12 Steiner Sales Co. v. Schwartz Sales Co., 10 
Cir., 98 F. 2d 999, 1007, 1008, and cases cited 
in Notes 10 and 11 thereto. 

13 United States v. Yellow Cab Co. [1946-1947 
TRADE CASES { 57,576], 332 U. S. 218, 225. 

14 Standard Oil Co. v. Federal Trade Commis- 
sion [1950-1951 TRADE CASES { 62,746], 340 
U. S. 231, 248, 249; American Column Co. Vv. 
United States, 257 U. S. 377, 400; Apex Hosiery 
Co. v. Leader, 310 U. S. 469, 493, and Note 15 
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However, for the purposes of this opinion, 
we will assume, without deciding, that the 
75 per cent figure was approximately cor- 
rect. During all of the period involved 
in the instant cases, Hughes has had a law- 
ful patent monopoly, under one or more 
of its patents, the validity of which has 
been established by the adjudicated cases. 
The evidence clearly shows that the large 
volume of busines which Hughes enjoys, 
especially with respect to its bits designed 
for drilling in medium and hard formations, 
is due to its lawful patent monopoly under 
its valid patents, unaccompanied by any 
“tie-in” agreements or other unlawful com- 
petitive practices, and is due to the further 
fact that it manufactures the most efficient, 
the most economical, and the best bit on 
the market for use in the medium and hard 
formations and renders excellent service 
to users of its bits. 


[Purpose of Antitrust Laws] 


The purpose of the Sherman Act is to 
prevent restraint of trade and the monopoli- 
zation of any part of trade or commerce,”® 
to foster competition by lawful means and 
not to eliminate it.* The purpose of the 
Clayton Act is not to prevent competition, 
but to preserve legitimate competition and 
prevent unlawful and unfair discrimination 
and other unlawful competitive practices. 


Moreover, the Sherman Act does not 
make mere size of a corporation, nor the 
continued exercise of its lawful power an 
offense, when that size and power have been 
obtained by lawful means and developed 
by natural growth. Neither does it make 
the existence of unexerted power an offense.” 


The Sherman Act was not directed against 
one “who happens by his skill and energy 
to command an innocent and legitimate 
monopoly of a business.” ** One who gains 
a large portion of a market by manufactur- 
ing a better product and by furnishing 
better service to his customers, which con- 


thereto; Standard Oil Co. v. United States, 221 
U. S. 1, 78; White Bear Theatre Corp. v. State 
Theatre Corp., 8 Cir., 129 F. 2d 600, 604; North- 
western Oil Co. v. Socony-Vacuum Oil Co., 7 
Cir., 138 F. 2d 967, 970; Oxford Varnish Corp. v. 
Ault & Wiborg Corp., 6 Cir., 83 F. 2d 764, 767. 

18 United States v. United States Steel Corp., 
251 U. S., 417, 451, 460; United States v. Interna- 
tional Harvester Co., 274 U. S. 693, 708; United 
States v. Aluminum Co. of America, 2 Cir. 
[1944-1945 TRADE CASES { 57,342], 148 F. 2d 
416, 430. 

16 21 Cong. Rec. 3151 (1890). 
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stitutes legitimate competition, is not de- 


nounced by the Sherman Act.” 


The maintenance of a research depart- 
ment, the carrying on of intensive research, 
constant efforts to improve the manufac- 
tured products and to render better service 
to customers by a manufacturer are not con- 
demned by § 1 and are not a violation of § 2 
of the Sherman Act.* That Act does not 
condemn business success, arising from quality 
and performance of a manufacturer’s product. 


Here, Hughes position as the largest 
manufacturer and distributor of drilling bits 
is not attributable to any unlawful practice. 


[Competition] 


Any notion that Hughes controls the 
market or enjoys a monopoly in the rotary 
drilling bit industry is clearly refuted by 
the record. The Reed Roller Bit Com- 
pany” has prospered and, in the past 15 
years, has expanded its production of rotary 
drilling bits between 400 and 500 per cent. 
Chicago Pneumatic Tool Company,” a sub- 
stantial corporation with a large volume of 
business, had expanded several times prior 
to the trial of the instant cases and was 
then engaged in another large expansion 
program in Texas, including the construc- 
tion of a new plant, which would increase 
its then productive capacity two and one- 
half or three times. The Varel Manufactur- 
ing Company, which entered the business 
of manufacturing rotary drilling bits in 1947, 
had made a very substantial growth and 
had recently moved into a new and enlarged 
plant. The Security Engineering Company, 
manufacturer of rotary drilling bits, had 
recently completed a $2,000,000 plant in 
Dallas, Texas. 


In the softer formations drag bits, disc 
bits, cross-roller bits and new cone bits are 
used. It was not until the development of 
the bit disclosed by Patent No. 2,333,746 
that Hughes produced a bit that performed 
as well in the softer formations as the bits 
of Hughes’ competitors. Since that patent 
is invalid, the disclosures thereof are free 
for use by Hughes’ competitors. The bits 
of Reed are primarily designed for use in 
the softer formations. During the entire 
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period involved, they afforded effective com- 
petition with Hughes’ bits, especially those 
designed for drilling in the softer for- 
mations, and, as elsewhere herein indicated, 
Reed has prospered and expanded: the pro- 
duction of its bits between 400 and 500 
per cent. Improved drag bits afford ef- 
fective competition with the Hughes bits 
designed for drilling in the softer forma- 
tions. Drag bits are used extensively in 
Gulf Coast shales. In 1951, 21 manufac- 
turers were making and selling fish tail 
and drag bits. One manufacturer of a 
special designed rock cutter bit advertised 
that its improved bit would out-drill either 
drag or roller bits in the Gulf Coast shales 
and in New Mexico had resulted in a saving 
in drilling time of 30 per cent over soft 
formation roller drilling bits. The Hughes 
bits which have enjoyed the greatest market 
success are those designed for drilling in 
the medium and hard formations. There 
Hughes comes into competition with cross- 
roller bits and come bits of other manu- 
facturers. Diamond bits also come into 
direct competition with the Hughes bits 
designed for drilling in the harder forma- 
tions. Many of the large oil developing 
companies have ceased to use Hughes bits 
and are using diamond core bits in certain 
types of the harder formations for the 
reason that the diamond core bit drills 
faster and is more economical, since it is 
not necessary to pull it out and change bits. 


[Retipped Bits—Minor Competition] 


Retipped bits are not as sound metal- 
lurgically as new bits. They do not give 
the service that a new bit gives, and they 
are only practical for use in the softer 
formations. As soon as drilling progresses 
much beyond 3,000 feet, the cost of chang- 
ing a bit will exceed the cost of a new bit. 
At greater depths a retipped bit will not be 
used. Hence, retipped bits do not come into 
competition with Hughes bits designed for 
drilling in the harder formations, the field 
in which Hughes enjoys its greatest market 
success. 


Retipped bits in the competitive field are 
of comparatively minor importance. 


In re Greene, C. C. S. D. Ohio, 52 F. 104, 
115: United States v. American Naval Stores Co., 
C. C. S. D. Ga., 172 F. 445, 459: Uniteg States v: 
Standard Oil Co., CAC. EX DH Mow 173 SB ez 
alsa 
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8 United States v. EH. I. DuPont de Nemours 
& Co., D. C. Del. [1952-1958 TRADE CASES 
f 67,633], 118 F. Supp. 41, 216, 217, 

1” Hereinafter called Reed. 

°° Hereinafter called Chicago Pneumatic. 
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[Alcoa Case Distinguished] 


Judge Wallace relied heavily upon the 
decision of the Second Circuit in United 
States v. Aluminum Co. of America [1944- 
1945 Trapve Cases 57,342], 148 F. 2d 416. 
For many years prior to 1886 aluminum 
was isolated as a metal, but it was not 
until that year that it became commercially 
practical to eliminate the oxygen so that it 
could be exploited industrially. One Hall 
discovered a process by which this could 
be done in 1886 and obtained a patent on 
the process on April 2, 1889, which he as- 
signed to the Aluminum Company. Bradley 
invented a process by which the smelting 
could be carried on without the use of 
external heat, which had theretofore been 
thought necessary, and obtained a patent on 
his process on February 2, 1892. He granted 
the Aluminum Company an exclusive li- 
cense under his patent. During the period 
of the patents, the latter one expiring Feb- 
ruary 2, 1909, it was impossible for anyone 
to compete with the Aluminum Company in 
the manufacture of aluminum because of its 
patent monopoly and the Aluminum Com- 
pany produced practically 100 per cent of 
aluminum ingot. In the district court, in 
that case, the United States conceded that 
there had been no unlawful monopolization 
by the Aluminum Company prior to Feb- 
ruary 2, 1909, for the reason that it was 
protected by its patent monopoly up to 
that date and that the monopoly in both 
bauxite and the manufacture of aluminum 
which it held at the expiration of said 
patents was lawful." The decree against 
the Aluminum Company in that case was 
based, not upon misuse of its patent mo- 
nopoly but upon monopoly resulting after 
the expiration of the patent period by rea- 
son of unlawful competitive practices. Here, 
Hughes has not been guilty of discrimina- 
tion or other unlawful competitive practices. 


[Price Leadership] 

The record discloses that when Hughes 
changes the prices of its bits, its com- 
petitors change their prices to correspond 
with the prices set by Hughes. 


Cited 1954 Trade Cases 
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Hughes published a price change on May 
25, 1934. On August 1, 1935, Reed pub- 
lished a price list which followed the prices 
fixed by Hughes in 1934. More recently, 
Reed, when Hughes increased the price of 
its bits, followed with a like increase on the 
day following the announcement of the 
Hughes increase, and other competitors 
increased their prices to correspond to the 
Hughes prices within a few weeks after 
the Hughes increase.” 

The record is devoid of any evidence of 
any understanding, arrangement, or agree- 
ment, express or implied, between Hughes 
and other bit manufacturers to fix the price 
of bits. Moreover, Hamaker, vice president 
in charge of sales, of Reed, testified that 
there was no such understanding or agree- 
ment. Miller, manager of the Oil Tool 
Division of Chicago Pneumatic, testified 
to the same effect. Hughes’ president, its 
executive vice president, its senior vice 
president and managing director, a former 
sales manager, and other sales personnel 
denied that there was any understanding 
or agreement with Reed or any other of 
Hughes’ competitors to fix prices. Hamaker 
testified that with rising costs, Reed desired 
to increase its prices, but was reluctant to 
take the lead in price increases and pre- 
ferred to follow others. He further testified 
that when price increases were made, Reed 
learned of it immediately. He further testi- 
fied that while Hughes was the largest bit 
manufacturer, it did not dominate the price 
of bits fixed by Reed, and did not prevent 
Reed from fixing its prices at more or 
less than the prices fixed by Hughes, and 
that Reed followed the price increases made 
by Hughes because it was advantageous 
for it to do so. Other witnesses testified 
that it was common to find competitors 
having the same or similar prices for 
similar goods, and that there were many 
examples of price changes made by com- 
petitors immediately after another com- 
petitor had changed its prices. One witness 
testifed that such changes usually were 
made within periods varying from one hour 
to two weeks. 


21 United States v. Aluminum Co. of America, 
DAGON. Years haSupps 97, 115: 

22On July 23, 1948, Hughes sent out a notice 
by telegram of a price increase of 12 per cent, 
effective July 24. On July 24, Reed sent a 
telegram to supply companies, stating that on 
July 25, its prices would be increased 12 per 
cent. Chicago Pneumatic, H. C. Smith Tool 
Company, and Globe Oil Tool Company raised 
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their prices within a few weeks thereafter. On 
November 30, 1950, Hughes sent a telegram to 
a supply company stating that on December 1, 
its prices would be increased 10 per cent. Reed 
sent a telegram to its supply companies on 
December 1, setting out a price increase on 
certain of its products at 10 per cent and on 
other of its products at 5 per cent. 
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The mere fact that Reed increased its 
prices the day following an increase by 
Hughes does not indicate any prearrange- 
ment. Hughes sent out notice of proposed 
increases and that fact immediately became 
known to Reed and other competitors of 
Hughes. 

The record does not support the state- 
ment of Judge Wallace in the Ford case 
that a price change could not be brought 
about immediately and without painstaking 
research and preparation. 


That might be true of a price decrease, 
but certainly it would not be true of a 
price increase. Competitors knew that rising 
costs necessitated a price increase and they 
were ready to increase their prices when- 
ever Hughes increased its prices. 

The testimony of responsible officials of 
Reed and Chicago Pneumatic shows that 
other rotary drilling bit manufacturers fol- 
lowed Hughes’ prices in the exercise of 
of their own judgment and in order to 
offset increasing manufacturing costs and 
make greater profits. 


The fact that Reed and other manu- 
facturers of rotary drilling bits could price 
their product at the same price of corres- 
ponding bits manufactured by Hughes and 
sell them in increasing numbers and at 
substantial profits, as shown by this record,” 
indicates competition and not lack of com- 
petition with Hughes. Moreover, the fact 
~ that competitors may see proper, in the 
exercise of their own judgment, as in the 
instant cases, to follow prices of another 
manufacturer, does not establish any sup- 
pression of competition or show any sinister 
domination.” 


[Profits—Price Control] 


Judge Wallace points to the profits made 
by Hughes as indicative of price control, 
and counsel for the defendants urge that 
such profits “are certainly an indication 
of monopoly prices” and cite in support 
thereof United States v. Eastman Kodak Co., 
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D. C. N. Y., 226 F. 62. The evidence in 
the Eastman Kodak case showed that the 
defendant in 15 years’ time bought out 20 
competitors, dismantled their plants, pur- 
chased the entire control of the imported 
raw paper, which was the only standard 
paper for manufacturing photographic print- 
ing-out paper, refused to sell such paper 
to competitors, fixed resale prices, and 
made profits of 63 per cent. No such facts 
exist in the instant cases. We set out 
Hughes’ profits before taxes for the period 
for 1940 to 1951, inclusive, in marginal 
note 25, 


Counsel for the defendants point to their 
Exhibit 64, a Standard & Poor’s publica- 
tion, which they say reflects the profits “for 
similar type of manufacturing.” The publi- 
cation reflects only the profit record of two 
manufacturers of rotary drilling bits, Chicago 
Pneumatic and Ingersoll-Rand Company. 
Counsel for the defendants state that Hughes 
admits for the years 1940 to 1945, its profits 
varied from 23.4 per cent to 32.4 per cent 
before taxes, except for the year 1945, 
which they say was apparently a conversion 
year. They fail to point out that in the 
same period, Chicago Pneumatic’s profits 
varied from 25.8 per cent to 39.3 per cent 
and Ingersoll-Rand’s profits varied from 
26.1 per cent to 37 per cent. During the 
period 1940 to 1945, the average annual 
profits of the three companies before taxes 
were: Chicago’ Pneumatic, 32.7 per cent; 
Ingersoll-Rand Company, 30.7 per cent; 
Hughes Tool Company, 25.2 per cent. 


The same Exhibit 64 states, 


“Since overhead is relatively inflexible 
and accounts for a large proportion of 
manufacturing costs, profit margins are 
volatile. Spreads tend to widen sharply 
as volume expands beyond the break- 
even point... .” 


During the period 1946 to 1951, inclusive, 
Hughes’ leases of rotary drilling bits more 
than doubled. With a relatively inflexible 
overhead, Hughes’ profits necessarily in- 


23 Reed and Chicago Pneumatic were not 
feeble competitors, dominated by Hughes. In 
1951, Chicago Pneumatic produced and sold 
25,000 roller bits and at the time of the trial 
was in the midst of an expansion program, 
which would increase its production in excess 
of 60,000 roller drilling bits. 

Hamaker testified that in the past 15 years 
this business had increased four or five times 
and it has maintained a strong position in the 
industry. 
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*4 United States v. International Harvester 
Company, 274 U. S. 693, 708, 709; United States 
v. United States Steel Corp., 251 U. S. 417, 448, 
449, 


ae 1940 — 30.8% 1946 — 32.3% 
1941 — 32.4% 1947 — 39.6% 
1942 — 23.4% 1948 — 42.2% 
1943 — 25.4% 1949 — 41.5% 
1944 — 26.4% 1950 — 48.4% 
1945 — 12.7% 1951 — 53.1% 
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creased. But the net profits enjoyed by 
Hughes were not exorbitant. For the period 
1940 to 1951, inclusive, Hughes’ net profits 
were: 
1940—23.47% 
194122. 390% 
1942—14.03% 
1943—15.29% 
1944—15.89% 
1945— 7.64% 


1946—20.02% 
1947—24.55% 
1948—26.18% 
1949—25.77% 
1950-—23.25 % 
1951—17.01% 


[Direct Sales Policy] 


In his opinion in the Ford case, Judge 
Wallace concluded that Hughes had en- 
gaged in an “invasive sales policy.” The 
conclusion is predicated first on the fact 
that Hughes changed from delivery of its 
bits through supply houses to a direct 
delivery to customers, in order that its 
sales personnel “would regularly visit all 
active drilling rigs.” Of course, there is 
nothing inherently wrong in sales personnel 
visiting customers. Moreover, the reason 
which actuated the change was not the 
one suggested by Judge Wallace. Direct 
delivery was made, in order that the bit 
delivered would be best suited to the 
driller’s requirements and to maintain a 
record identifying each bit delivered, obtain 
a record of its performance during its useful 
life and secure its return for research pur- 
poses. Such conclusion is based on the 
further premise that Hughes made an im- 
proper use of the royalty reports made: by 
Reed to Hughes as patent licensor. The 
royalty reports showed sales, less returns 
of Reed complete bits and spare parts by 
sizes, but showed nothing with respect to 
customers or areas. Hughes’ sales force 
in the field checked in the respective areas 
with supply companies and reported sales 
of each type in each area. This was done 
to check the accuracy of the reports sub- 
mitted by Reed. Reed was a substantial 
competitor of Hughes, but all that Hughes 
did was to endeavor to meet by lawful 
methods Reed’s competition. The Reed 
bits were out-performing the Hughes Sim- 
plex bit. Hughes met that competition by 
development and putting on the market 
an improved product. The conclusion is 
further based on correspondence between 
Hughes and the Bethlehem Steel Company, 
with respect to Chicago Pneumatic. Charles 
M. Schwab was an executive of Bethlehem 


26 The counterclaims did charge a violation of 
the Clayton Act. 
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and held a large interest in Chicago Pneu- 
matic. Because of intimate relations be- 
tween Bethlehem and Hughes, Bethlehem 
had access to Hughes’ plant and had been 
permitted to study Hughes’ manufacturing 
and heating treatment methods and to learn 
what the analyses of all steel entering into 
Hughes’ production disclosed. What Hughes 
protested against was the use of that con- 
fidential information for the benefit of 
Chicago Pneumatic. It was not undertak- 
ing to prevent competition, but to prevent 
use of confidential information to further 
unfair competition. Hughes did not threaten 
to cut off its purchases from Bethlehem. 
It indicated merely that the confidential 
relationship under which Bethlehem had 
access to Hughes’ plant, which in turn 
gave it access to important information 
with respect to Hughes’ processes, had to 
be terminated. 


[Clayton Act Not Violated] 


In his opinion, Judge Wallace stated that 
“the ‘effect’ achieved by the lease agree- 
ment . . . is clearly within the broad 
language of Section 3 of the Clayton Act.” * 


15 U. S. C. A. §14 (§3 of the Clayton 
Act) provides: 


“Sale, etc., on agreement not to use goods 
of competitor. 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to lease or make a sale 
or contract for sale of goods, wares, 
merchandise, machinery, supplies, or other 
commodities, whether patented or un- 
patented, for use, consumption, or resale 
within the United States or any Territory 
thereof or the District of Columbia or 
any insular possession or other place 
under the jurisdiction of the United 
States, or fix a price charged therefor, or 
discount from, or rebate upon such price, 
on the condition, agreement, or under- 
standing that the lessee or purchaser 
thereof shall not use or deal in the goods, 
wares, merchandise, machinery, supplies, 
or other commodities of a competitor or 
competitors of the lessor or seller, where 
the effect of such lease, sale, or contract 
for sale or such condition, agreement, or 
understanding may be to substantially 
lessen competition or tend to create a 
monopoly in any line of commerce.” 


The language of §3, (15 U.S.C. A. § 14, 
supra), makes it clear that the lease, sale, 
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contract or practice prohibited is one that 
imposes a condition, agreement or under- 
standing that the lessee or purchaser shall 
not use or deal in goods, wares, mer- 
chandise, machinery, supplies or other com- 
modities of a competitor or competitors of 
the lessor or seller. The Hughes leasing 
agreement contains no such condition, 
agreement, or understanding, express or 
implied. Lessees were entirely free, so far 
as the provisions of the leasing agreement 
are concerned, to lease, purchase or use bits 
of Hughes’ competitors, including bits re- 
constructed by retippers. 

We conclude there was no violation of 
the Clayton Act. 

Upon a careful consideration of the entire 
record, we conclude that the findings made 
by Judge Wallace in the Ford case, upon 
which he based his conclusion that Hughes 
had violated the Sherman Act and the 
Clayton Act, are clearly erroneous, and 
that the findings made by Judge Vaught 
in the Conaghan and Cole cases, which are 
converse to those made by Judge Wallace 
on such issues, are clearly supported by the 
evidence and should be adopted by this 
court. 

* * * 

[The portion of the opinion relating to 
the validity of the patent is omitted as not 
within the scope of these Reports.] 
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[Judgment] 


That part of the judgment in the Cole 
and Conaghan cases holding the claims in 
suit of Patent No. 2,333,746 valid and in- 
fringed and enjoining the infringement of 
such claims is reversed and such judgment 
in all other respects is affirmed. That part 
of the judgment in the Ford case which 
denied Hughes relief on the ground it had 
violated the Sherman and Clayton Acts and 
which awarded Ford relief on the counter- 
claim is reversed. Such judgment in other 
respects is affirmed, and the cause is re- 
manded, with instructions to dismiss the 
counterclaims and proceed further in ac- 
cordance with views herein expressed. 

One-half of the costs in this court in each 
case shall be assessed against the appellant 
and one-half against the appellee. 


[Dissenting ] 

Murrau, Circuit Judge dissenting: 

I would reverse Judge Vaught and affirm 
Judge Wallace for precisely the reasons 
set forth in the opinion by Judge Wallace, 
reported [1952-1953 Trape Cases { 67,528] 
114 Fed. Supp. 525. It is my view that the 
factual distinctions he so meticulously draws 
between these cases and prior litigation are 
clearly and abundantly supported by the 
evidence, and irresistibly lead to the con- 
clusions he reached. I can add nothing to 
the fullness of the views expressed in his 
opinion. 


Holland Furnace Company v. James A. Purcell, Hearing Examiner, 


In the United States District Court for the Western District of Michigan, Southern 


Division. Civil Action No. 2495. Dated September 23, 1954. 


Federal Trade Commission Act 


Federal Trade Commission Enforcement and Procedure—Suit To Enjoin FTC Pro- 
ceeding—Review of Intermediate Rulings—Jurisdiction of United States District Court.— 
In an action by a furnace company to enjoin a Federal Trade Commission hearing 
examiner from holding hearings he had scheduled on the ground that an order issued by 
the examiner was an arbitrary and capricious abuse of discretion and denied the company 
due process of law, a United States district court dissolved a temporary restraining order 
it had issued against the examiner, where the court, after considering the Federal Trade 
Commission Act and the Administrative Procedure Act, concluded that the company had 
not exhausted the administrative remedies provided by the Federal Trade Commission 
Act; that the administrative remedies provided by the Federal Trade Commission Act 
afford the company due process of law; that the preliminary procedural and intermediate 
action or rulings of the Federal Trade Commission and its hearing examiner, of which 
the company complains, are all reviewable by the United States court of appeals upon its 
review of the final agency action of the Commission; and that a United States district 


| 67,858 Copyright 1954, Commerce Clearing House, Inc. 


Number 6—119 
10-5-54 


Cited 1954 Trade Cases 69,779 
Holland Furnace Co. v. Purcell ; 
court is without jurisdiction to interfere with or enjoin any steps or action being taken 
by the Commission in connection with its complaint and proceeding against the company, 
since the Federal Trade Commission Act expressly provides for judicial review of the 


Commission’s action. 


See Unfair Practices, Vol. 2, 1 5201.131; FTC Enforcement and Procedure, Vol. 2, J 8621. 
For the plaintiff: Joseph F. Deeb and Earl W. Dunn, Grand Rapids, Mich. 
For the defendant: James E. Corkey and Wendell A, Miles, U, S. Attorney, Grand 


Rapids, Mich. 


Dissolving a temporary restraining order enjoining proceedings in FTC Dkt. 6203. 


Opinion on Defendant’s Motion to Dissolve 
Temporary Restraining Order and Mo- 
tion for Additional Security 
for Costs 


[FTC Respondent Seeks to Enjoin FTC 
Proceeding | 


RayMonp W. Srarr, Chief Judge [Jn 
full text): The plaintiff, a Delaware corpo- 
ration with its principal office and place of 
business in Holland, Michigan, is engaged 
in the manufacture and sale of warm-air 
furnaces and heating equipment. On May 
4, 1954, the Federal Trade Commission 
issued its complaint against said Holland 
Furnace Company, the Commission’s docket 
No. 6203, alleging that the company had 
violated certain provisions of the Federal 
Trade Commission Act and that a proceed- 
ing by the Commission in respect to such 
alleged violations would be in the public 
interest. In particular, the Commission’s 
complaint alleged certain practices of the 
furnace company as being to the prejudice 
and injury of the public and the competitors 
of the company, and constituted unfair acts 
and practices in commerce and unfair 
methods of competition in commerce within 
the intent and meaning of the Federal 
Trade Commission Act. The defendant 
James A. Purcell, a qualified hearing ex- 
aminer of the Commission, was appointed 
as hearing examiner in this proceeding 
against the furnace company. 

On September 15th of this year the plain- 
tiff filed complaint in this court in which 
it asked that a temporary restraining order 
be issued restraining the defendant and 
those acting in concert with him, from hold- 
ing any of the hearings scheduled in the 
August 18, and September 3, 1954, orders of 
the Commission’s hearing examiner, (1) 
until such time as the plaintiff’s appeals 
then pending before the Federal Trade 
Commission are disposed of and (2) until 
such time as the hearing examiner shall 
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have disposed of certain motions then pend- 
ing before him and (3) until the Commis- 
sion shall have ruled on any appeal that the 
plaintiff may take from such rulings and 
(4) until such time as the plaintiff shall 
have been afforded an opportunity for sub- 
mission and consideration of facts, argu- 
ments, offers of settlement or proposals of 
adjustment, as provided by Paragraph 5(b) 
of the Administrative Procedure Act, 5 
U. S. C. Paragraph 1004(b). Plaintiff 
further asked that an order be entered di- 
recting defendant to show cause why a 
temporary injunction should not be issued 
against him, and that upon final hearing 
said temporary injunction be made permanent. 


[Motion To Dissolve Temporary Restraining 
Order—Complaint] 


Upon the filing of the complaint the court 
issued its temporary restraining order en- 
joining the defendant hearing examiner and 
persons acting with him from holding any 
of the hearings scheduled in the examiner’s 
orders of August 18, and September 3, 1954, 
and directing the defendant to show cause 
before the court on September 24, 1954, 
why a preliminary injunction should not 
be issued as prayed for in the complaint. 
On September 17th the defendant filed a 
motion to dissolve the temporary restrain- 
ing order, on the grounds: (1) that the 
complaint did not state a cause of action 
upon which the relief sought could be 
granted, and (2) that this court is without 
jurisdiction of the subject matter of the suit. 
A hearing was held on this motion, and the 
court has considered the pleadings and ex- 
hibits and the arguments and briefs of 
counsel. To present clearly the questions 
raised by the complaint and the defendant’s 
motion to dissolve the temporary restrain- 
ing order, it is necessary to set forth in 
some detail the allegations of the complaint. 
Plaintiff alleges in part: 
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“On May 4, 1954, the Federal Trade 
Commission issued its complaint against 
this plaintiff as respondent in the matter 
of Holland Furnace Company, a corpora- 
tion, Federal Trade Commission Docket 
6203, charging this plaintiff with certain 
violations of the Federal Trade Commis- 
sion Act. Said complaint established 
June 29, 1954, as the time and Grand 
Rapids, Michigan, as the place for initial 
hearings to be held, and notified this 
plaintiff, as respondent, of its option to 
file answer to the allegations therein 
contained. Said complaint was received 
by this plaintiff on May 14, 1954. 


“On May 18, 1954, this plaintiff, as 
respondent in the aforesaid administrative 
action, filed its request for an extension 
of time in which to answer. 


“On June 10, 1954, plaintiff, as such 
respondent, filed its request that the 
initial hearing so scheduled be postponed 
until July 27, 1954. 


“On June 16, 1954, defendant hearing 
examiner issued an order cancelling date 
of hearing and setting new date, which 
established June 27, 1954, as the time and 
Grand Rapids, Michigan, as the place 
for initial hearings in said administrative 
action. 


“On June 23, 1954, plaintiff filed its 
answer of respondent to complaint and a 
motion for more definite statement or bill 
of particulars, together with brief in sup- 
port thereof. The former denied gen- 
erally the allegations of the complaint, 
and specifically the allegations funda- 
mental to the Commission’s jurisdiction. 


“On July 7, 1954, defendant hearing 
examiner issued ruling by hearing ex- 
examiner on respondent’s motion for bill 
of particulars, denying same. 


“On July 13, 1954, defendant hearing 
examiner issued notice of hearings, estab- 
lishing a schedule of hearings to be held 
in the cities of Grand Rapids, Michigan, 
Rock Island, Illinois, Chicago, Illinois, 
St. Louis, Missouri, Indianapolis, Indiana, 
and Cincinnati, Ohio, commencing on 
July 27, 1954, and continuing through 
August 12, 1954. 


“On July 15, 1954, plaintiff, as re- 
spondent, transmitted to the secretary 
of the Commission for filing its appeal 
of ruling of hearing examiner on respond- 
ent’s motion for bill of particulars, to- 
gether with brief in support thereof and 
request for oral argument. 


“On July 21, 1954, counsel (for Com- 
mission) supporting the complaint filed 
his brief in opposition to the appeal of re- 
spondent, aforesaid. 
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“On July 21, 1954, plaintiff, as respond- 
ent, transmitted to the secretary of the 
Commission for filing three separate mo- 
tions and briefs in support thereof, 
namely: 

“Motion for suspension and referral, 
seeking suspension of adversary proceed- 
ings in the matter at hand and the re- 
ferral thereof to the bureau of industry 
cooperation of the Commission for in- 
formal consultation, negotiation, compro- 
mise and eventual settlement, in conformity 
with the Commission’s published policies. 


“Motion for preliminary hearing, re- 
questing that a preliminary hearing or 
hearings be held to determine the ques- 
tion of jurisdiction which was at issue by 
reasons of its having been alleged in the 
complaint and denied in the answer. 


“Motion to change place of hearing, 
seeking to remove the scheduled hearings 
to a location more convenient to this 
plaintiff. 

“On July 22, 1954, defendant hearing 
examiner issued notice of cancellation of 
hearings, for the reason, as later set forth 
in the record, that the appeal of ruling by 
hearing examiner on respondent’s motion 
for bill of particulars was then pending 
before the Commission. 


“On July 27, 1954, the Commission is- 
sued its order denying appeal from ruling 
of hearing examiner, denying the appeal 
aforesaid. 


“On July 29, 1954, counsel (for Com- 
mission) supporting the complaint filed 
their answer to respondent’s motion for 
preliminary hearing, which was received 
by this plaintiff on July 31, 1954. 

“On July 30, 1954, counsel supporting 
the complaint filed their answer to re- 
spondent’s motion to change place of 


hearing, which was received by this plain- 
tiff on August 3, 1954. 


“On July 30, 1954, counsel supporting 
the complaint filed their answer to re- 
spondent’s motion to suspend the hearings 
and refer the matter to the bureau of 
industry cooperation, which was received 
by this plaintiff on August 3, 1954. 


“On August 2, 1954, plaintiff herein, 
as respondent, advised the defendant 
hearing examiner by telegram and con- 
firming letter of its counsel, of the with- 
drawal of its motion for preliminary 
hearing and motion to change place of 
hearing. Said letter stated that the with- 
drawal was occasioned by the cancella- 
tion of the hearings theretofore scheduled, 
said schedule having been the object of 
the motions, and that respondent did not 
thereby intend to waive its rights to file 
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the same or similar motions, or any other 
motions seeking the modification of any 
schedule of hearings which might be pro- 
mulgated in the future should such a 
schedule be found similarly objectionable. 


“On August 3, 1954, the secretary of 
the Commission advised plaintiff by letter 
to its counsel, that its counsel’s letter of 
withdrawal would be treated as a motion, 


“On August 6, 1954, counsel (for Com- 
mission) supporting the complaint filed 
their answer to respondent’s motion to 
withdraw without prejudice its prior mo- 
tion for preliminary hearing and mo- 
tion to change place of hearing, which 
was received by this plaintiff on August 
10, 1954. 


“On August 13, 1954, plaintiff filed 
brief of respondent in support of its letter 
of withdrawal of respondent’s motion for 
preliminary hearing and motion to change 
place of hearing, which brief set forth 
objections to the treatment of its coun- 
sel’s letter of withdrawal as a motion and 
reiterated that it intended thereby to 
waive no rights to file the same motions 
or similar motions, or any other motions, 
directed to the conduct of any hearings 
which might be scheduled in the future 
and found similarly objectionable. 


“Notwithstanding, on August 18, 1954, 
defendant hearing examiner issued an 
order of hearing examiner fixing times 
and places of hearings, which order pro- 
vided a schedule in form and manner 
identical to that previously issued and 
cancelled, the object of plaintiff’s motions 
aforesaid, knowing or having the means 
of knowledge that the same would be ob- 
jectionable to this plaintiff in the same 
manner and to the same extent as the 
previous schedule. Said order was re- 
ceived by this plaintiff on Friday, August 
20, 1954. 


“Thereafter, on August 20, 1954, be- 
fore actual notice of the order of August 
18 aforesaid had been received by this 
plaintiff, defendant hearing examiner is- 
sued an order granting respondent’s mo- 
tion to abandon its prior motions for a 
preliminary hearing and change of place 
of hearing, and order denying respond- 
ent’s motion for suspension and referral. 
Said orders were received by this plaintiff 
on August 23, 1954. 


“Counsel for plaintiff immediately set 
about preparation of, and on Friday, 
August 28, 1954, transmitted to the secre- 
tary of the Commission for filing, appeal 
of ruling of hearing examiner on re- 
spondent’s motion for suspension and re- 
ferral, together with brief in support 
thereof, and a memorandum acquiescing 
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in the result achieved by the order of the 
defendant hearing examiner permitting 
the withdrawal of its motion for prelimi- 
nary hearing and motion to change place 
of hearing, but reiterating its objection to 
the treatment of its counsel’s letter of 
August 2, 1954, as a motion and recording 
its objection to the construction of that 
letter as a motion to ‘abandon’ its mo- 
tions aforesaid. The preparation and Ail- 
ing of said appeal was accomplished 
within the ten-day period required by the 
rules of practice of the Commission, not- 
withstanding the pressure of other busi- 
ness and the fact that actual notice of the 
adverse ruling was received three days 
after the issuance thereof. 


“Thereafter, with due regard to the 
pressure of other business, counsel for 
plaintiff began preparation of two mo- 
tions and briefs in support thereof di- 
rected to and seeking to modify the 
conduct of the hearings scheduled by the 
aforesaid order of August 18, 1954. Ow- 
ing to the intervention of the holiday 
week-end, September 3 through Sep- 
tember 6, these motions were not com- 
pleted until the evening of September 7, 
1954, after the registry of the United 
States post office had closed. Since the 
rules of practice of the Commission re- 
quire that all documents filed by mail be 
filed under register, these motions were 
transmitted by air mail to plaintiff's cor- 
respondent attorney in the city of Wash- 
ington, D. C., with instructions to deliver 
the same to the secretary of the Commis- 
sion for filing. Owing to the absence of 
said attorney from the city, the motions 
aforesaid remained in his office until 
September 10, 1954. 


“In the meantime, on Friday, Sep- 
tember 3, 1954, while the motions afore- 
said were in preparation, defendant hearing 
examiner issued a supplemental order 
fixing places of hearings, which order 
contained the following language: 


““Rurther ordered that all hearings 
scheduled in the order of August 18, 
1954, will be conducted as ordered and 
irrespective of any interlocutory appeals, 
motions or other procedure unless, on 
order of the Commission, the proceeding 
be stayed. This advice is served in order 
that the parties may be under no misap- 
prehension as to the necessity of proceed- 
ing promptly and as ordered.’ 


“Said order was received by this plain- 
tiff on Wednesday, September 8, 1954, 
after it had dispatched its motions for 
filing as aforesaid. 

“On September 10, 1954, plaintiff filed 
with the secretary of the Commission its 
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two motions aforesaid, namely, motion 
for preliminary hearing and motion to 
change place of hearing, seeking thereby 
to modify the objectionable features of 
the hearings scheduled to begin on Sep- 
tember 15, 1954, at Grand Rapids, Michigan. 


“On the same date, September 10, 1954, 
plaintiff filed with the secretary of the 
Commission its appeal from supplemental 
order fixing places of hearings, and brief 
in support thereof, seeking by the former 
the reversal of the order of September 
3, 1954, which denied consideration of 
plaintiffs motions aforesaid, and by the 
latter to suspend the conduct of the 
scheduled hearings until such time as all 
pending matters should have been acted 
upon and the opportunity afforded this 
plaintiff for the pursuance of all adminis- 
trative remedies provided by the statutes 
and rules applicable in the premises. Un- 
der the order of September 3, 1954, the 
first hearing was scheduled to be held in 
Grand Rapids, Michigan, on September 
15, 1954, at two o’clock in the afternoon. 


“Thus, there are presently pending be- 
fore the defendant hearing examiner re- 
spondent’s motion for preliminary hearing 
and motion to change place of hearing. 


“There are presently pending before 
the Commission respondent’s appeal of 
ruling of hearing examiner on respond- 
ent’s motion for suspension and referral, 
appeal from supplemental order fixing 
places of hearings and application for 
stay of proceedings.” 


[Contentions] 


The plaintiff contends that the hearing ex- 
aminer’s supplemental order of September 
3d, hereinbefore quoted, is an arbitrary and 
capricious abuse of discretion and denies 
plaintiff due process of law in the following 
particulars: (1) that said order denies the 
plaintiff a decision on the merits of its 
motion for preliminary hearing; (2) that it 
denies plaintiff a decision on the merits of 
its motion to change the places of hearings; 
(3) that it denies the plaintiff the right to 
administrative review on the merits of its 
motion for preliminary hearing; (4) that 
it denies plaintiff the right to administra- 
tive review on the merits of its motion to 
change places of hearings; (5) that it denies 
plaintiff's right of appeal and administra- 
tive review of its appeal from rulings of 
the hearing examiner on plaintiff’s motion 
for suspension and referral; (6) that it 
denies plaintiff's right to appeal and ad- 
ministrative review of its appeal from the 
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supplemental order of September 3d fixing 
places of hearings; (7) that it prevents 
plaintiff from pursuing and exhausting its 
administrative remedies with respect to its 
motions and appeals and deprives it of 
judicial review on the merits of said mo- 
tions and appeals; (8) and further that said 
order denies plaintiff the statutory right to 
an opportunity for the submission and con- 
sideration of facts, arguments, offers of 
settlement or proposals of adjustment prior 
to hearing. Plaintiff further contends that 
it has exhausted its administrative remedies 
insofar as it has been permitted to do so and 
that, unless restrained by order of this 
court, the hearing examiner will proceed 
with the conduct of the hearing scheduled 
in his orders of August 18th and September 
3d, and will thereby cause plaintiff ir- 
reparable harm and injury and will deprive 
it of its property without due process of 
law; and that the alleged arbitrary and 
capricious actions of the Commission and 
the hearing examiner, unless enjoined, will 
inflict incalculable damage upon plaintiff’s 
reputation and good will. 


[Exhaustion of Administratiwe Remedies | 


It is clear that the primary question pre- 
sented by the plaintiff's complaint and the 
defendant’s motion to dissolve the tempo- 
rary restraining order is whether this court 
has jurisdiction to interfere with and enjoin 
certain steps and action being taken by the 
Federal Trade Commission in connection 
with its proceeding against the plaintiff com- 
pany. In other words, does the administra- 
tive procedure expressly provided by the 
Federal Trade Commission Act, 15 U.S. C. 
Paragraph 41 et seg., accord the plaintiff 
due process of law, or does the Administra- 
tive’ Procedure, Acts) iUss See Cuatro 
et seq., give this court jurisdiction to review 
and enjoin certain steps and action being 
taken by the Commission and its hearing 
examiner in the course of its proceeding 
against the plaintiff? To determine these 
questions the provisions of the Federal 
Trade Commission Act and the Administra- 
tive Procedure Act must be considered. 
The Federal Trade Commission Act by its 
express working was enacted for the pur- 
pose of preventing the use of unfair methods 
of competition in commerce and unfair or 
deceptive acts or practices in commerce. 
That act provides the procedure to be fol- 
lowed by the Federal Trade Commission 
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when it shall have reason to believe that 
a person or partnership or corporation has 
been or is using any unfair methods of 
competition or unfair or deceptive acts or 
practices in commerce. Section R1Ccd eames 
the act provides that “the jurisdiction of the 
court of appeals of the United States to 
affirm, enforce, modify, or set aside orders of 
the Commission shall be exclusive,” and Par. 
5(e) provides that “such proceedings in the 
court of appeals shall be given precedence 
over other cases pending therein, and shall 
be in every way expedited.” The act further 
provides that the judgment of the court 
of appeals may be reviewed by the Supreme 
Court of the United States. Therefore, it 
is clear that the Federal Trade Commis- 
sion Act prescribes its own administrative 
procedure, including review of the Commis- 
sion’s orders by the court of appeals and 
the Supreme Court of the United States. 
It has been the long settled rule of judicial 
administration that no one is entitled to 
judicial relief for a supposed or threatened 
injury until the prescribed administrative 
procedural remedy has been exhausted. 
Myers v. Bethlehem Shipbuilding Corp., 303 
U.S. 41. In that case the Supreme Court 
said, pages 48-51: 


“The District Court is without jurisdic- 
tion to enjoin hearings because the power 
‘to prevent any person from engaging in 
any unfair practice affecting commerce,’ 
has been vested by Congress in the (Na- 
tional Labor Relations) Board and the 
Circuit Court of Appeals, and Congress 
has declared: ‘This power shall be ex- 
clusive, and shall not be affected by any 
other means of adjustment or prevention 
that has been or may be established by 
agreement, code, law or otherwise.’ The 
grant of that exclusive power is con- 
stitutional, because the Act provided for 
appropriate procedure before the Board 
and in the review by the Circuit Court 
of Appeals an adequate opportunity to 
secure judicial protection against possible 
illegal action on the part of the Board. * * * 


“Since the procedure before the Board 
is appropriate and the judicial review 
so provided is adequate, Congress had 
power to vest exclusive jurisdiction in 
the Board and the Circuit Court of Ap- 
peals. Anniston Manufacturing Co. v. Davis, 
SOLAU AS53337, 343-346, % + 

“The Corporation contends that, since 
it denies the interstate or foreign com- 
merce is involved and claims that a hear- 
ing would subject it to irreparable damage, 
rights guaranteed by the Federal Con- 
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stitution will be denied unless it be held 
that the District Court has jurisdiction 
to enjoin the holding of a hearing by the 
Board. So to hold would, as the Govern- 
ment insists, in effect substitute the Dis- 
trict Court for the Board as the tribunal 
to hear and determine what Congress 
declared the Board exclusively should 
hear and determine in the first instance. 
The contention is at war with the long 
settled rule of judicial administration that 
no one is entitled to judicial relief for 
a supposed or threatened injury until the 
prescribed administrative remedy has been 
exhausted. That rule has been repeatedly 
acted on in cases where, as here, the 
contention is made that the administrative 
body lacked power over the subject matter, 


“Obviously, the rule requiring exhaus- 
tion of the administrative remedy can- 
not be circumvented by asserting that 
the charge on which the complaint rests 
is groundless and that the mere holding 
of the prescribed administrative hearing 
would result in irreparable damage.” 


In Home Loan Bank Board v. Mallonee, 
Cir., 196 F. 2d 336, 380, 381, the court said: 


“Great emphasis is laid on the injury 
to Association that would result from 
pursuit of the tendered administrative 
remedy, but this concept runs counter to 
the well settled rule that no one is en- 
titled to judicial relief for a supposed or 
threatened injury until the prescribed ad- 
ministrative remedy has been exhausted, 
and this is true though it be asserted (as 
here) that the mere holding of the pre- 
scribed administrative hearing would re- 
sult in irreparable damage. See Myers v. 
Bethlehem Shipbuilding Corp., 303 U. S. 41, 
50-51, 58 S. Ct. 459, 82 L. Ed. 638; Macau- 
ley v. Waterman S. S. Corp., 327 U. S. 540, 
D44seR45, G609.. Ch 9712) 90, Hd. 1830: 
Goldsmith v. U. S. Board of Tax Appeals, 
LIMO MSIVII P23 AGUS. ICt 15, U7). Ty. 
Ed. 494; Federal Power Commission v. 
Arkansas Power & Light Co., 330 U. S. 
S02 OZ wo eCt1 965.1910 lontidesl26lenSee 
also pre-Administrative Procedure Act 
comments in 51 Harvard Law Review, p. 
1251 and Yale Law Journal, Vol. 51, No. 7, 
Diy HOO3 Rar otabt 

“The doctrine of exhaustion of ad- 
ministrative remedies requires not merely 
the initiation of prescribed administrative 
procedures; it requires pursuing them to 
their appropriate conclusion and awaiting 
their final outcome before seeking judicial 
intervention. Such is the view expressed 
by the Supreme Court in Aircraft & 
Diesel Equipment Corp. v. Hirsch, 331 U. S. 
DSL, 107 OF8S, Gt 14031 15000 bee Ed. 
1796, where it goes on to point out ‘The 
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very purpose of providing either an ex- 
clusive or an initial and preliminary ad- 
ministrative determination is to secure 
the administrative judgment either, in the 
one case, in substitution for judicial de- 
cision, or, in the other, as foundation for or 
perchance to make unnecessary later 
judicial procedings.’ ” 

In the 1953 cumulative supplement to 
42 Am. Jur., Public Administrative Law, 
Par, 197, page 45, it is stated: 

“The Administrative Procedure Act 
would appear to have left unaffected the 
established prerequisite of judicial review 
that the aggrieved party have exhausted 
his administrative remedy.” 

See also Aircraft & Diesel Equipment Corp. 
v. Hirsch, 331 U. S. 752; McGrath, Attorney 
General, v. Zander, C. A. D. C., 177 F. 2d 
649; Mondakota Gas Co. v. Montana-Dakota 
Utilities Co., D. C. 103 F. Supp. 666; Call v. 
Richfield Oil Corp., D. C., 101 F. Supp. 972; 
Goodyear Tire & Rubber Co., Inc., v. Federal 
Trade Commission, D. C. [1950-1951 TrapE 
Cases § 62,554], 88 F. Supp. 789; Olin In- 
dustries, Inc. v. National Labor Relations 
Board, 1D) Ch 72" FeSuppi 225<eAront v. 
Federal Trade Commission, D. C., 50 F. Supp. 
289, 290. 


[Administrative Procedure Act] 


The plaintiff Holland Furnace Company, 
as the respondent in the proceedings against 
it by the Federal Trade Commission, has 
not exhausted its administrative remedies 
provided by the Federal Trade Commission 
Act. However, the plaintiff contends that 
the administrative provisions of the Federal 
Trade Commission Act must be considered 
in the light of and in connection with the 
provisions of the Administrative Procedure 
Act. That is, the plaintiff claims that the 
action of the Commission and the hearing 
examiner’s order of September 3d herein- 
before quoted, deny it rights prescribed by 
the Administrative Procedure Act. In par- 
ticular, the plaintiff claims that it is denied 
exhaustion of its administrative remedies, 
denied review on the merits of its motion 
to change the places of hearings, denied its 
right of administrative review of its appeal 
from rulings of the hearing examiner on its 
motion for suspension and referral, and 
denied its rights under Par. 5(b) of the 
Administrative Procedure Act, 5 U. S. C. 
Par. 1004(b), which provides: 
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“The agency shall afford all interested 
parties opportunities for (1) the submission 
and consideration of facts, arguments, 
offers of settlement, or proposals of ad- 
justment where time, the nature of the 
proceeding, and the public interest permit, 
and (2) to the extent that the parties are 
unable so to determine any controversy 
by consent, hearing, and decision upon 
notice and in conformity with sections 
7 and on 


In other words, plaintiff contends that 
this court his jurisdiction to enjoin the action 
and steps being taken by the Federal Trade 
Commission and its hearing examiner, until 
such time as the plaintiff has been afforded 
the rights which it claims under the Admin- 
istrative Procedure Act. To determine the 
questions presented by this contention re- 
quires consideration of the provisions of the 
Administrative Procedure Act. Section 10 of 
that act, 5 U. S. C. Par. 1009, provides in part: 


“Except so far as (1) statutes preclude 
judicial review or (2) agency action is by 
law committed to agency discretion— 


“(a) * * * Any person suffering legal 
wrong because of any agency action, or 
adversely affected or aggrieved by such 
action within the meaning of any rele- 
vant statute, shall be entitled to judicial 
review thereof. 


“(b) * * * The form of proceeding 
for judicial review shall be any special 
statutory review proceeding relevant to 
the subject matter in any court specified 
by statute or, in the absence or inadequacy 
thereof, any applicable form of legal action 
(including actions for declaratory judg- 
ments or writs of prohibitory or manda- 
tory injunction or habeas corpus) in any 
court of competent jurisdiction. Agency 
action shall be subject to judicial review 
in civil or criminal proceedings for judicial 
enforcement except to the extent that 
prior, adequate, and exclusive opportunity 
for such review is provided by law.” 


Subsection (c) of Par. 10 of the Adminis- 
trative Procedure Act is particularly im- 
portant, as it is directly applicable to the 
question presented by the defendant’s mo- 
tion to dissolve the temporary restraining 
order. That section provides in part: 


“Every agency action made reviewable 
by statute and every final agency action 
for which there is no other adequate 
remedy in any court shall be subject to 
judicial review. Any preliminary, proce- 
dural, or intermediate agency action or 
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ruling not directly reviewable shall be sub- 
ject to review upon the review of the final 
agency action.” 


In considering this last quoted provision 
of the Administrative Procedure Act it should 
be kept in mind that the Federal Trade 
Commission Act expressly provides for the 
administrative remedy of judicial review by 
the court of appeals and the Supreme Court 
of the United States and that it has been 
held that such administrative remedy con- 
stitutes due process of law. It should also 
be kept in mind that under the last quoted 
Provision of the Administrative Procedure 
Act any Preliminary, procedural or inter- 
mediate action or rulings by the Federal 
Trade Commission and its hearing examiner 
would be subject to review, upon the review 
of the final action of that Commission. Sub- 
section (d) of the Administrative Procedure 
Act provides: 


“Pending judicial review any agency is 
authorized, where it finds that justice so 
requires, to postpone the effective date of 
any action taken by it. Upon such condi- 
tions as may be required and to the extent 
necessary to prevent irreparable injury, 
every reviewing court (including every 
court to which a case may be taken on 
appeal from or upon application for cer- 
tiorari or other writ to a reviewing court) 
is authorized to issue all necessary and 
appropriate process to postpone the effec- 
tive date of any agency action or to pre- 
serve status or rights pending conclusion 
of the review proceedings.” 


As hereinbefore stated, the principal ques- 
tion is whether this district court has juris- 
diction to review the intermediate steps and 
action being taken by the Commission and 
its hearing examiner and to enjoin such 
action. In considering this question, it must 
always be kept in mind that section 5(d) of 
the Federal Trade Commission Act provides 
that the jurisdiction of the court of appeals 
of the United States to affirm, enforce, modify 
or set aside orders of the Commission shall 
be exclusive. In Royal Baking Powder Co. v. 
Federal Trade Commission, C. A. D. C32 
F, Supp. 966, in affirming the lower court’s 
decree which refused to grant an injunction 
against the Federal Trade Commission, the 
court said at page 968: 


“It is well settled that the right of re- 
view herein afforded by the Circuit Court 
of Appeals constitutes a ‘plain, speedy, and 
adequate remedy at law,’ and is a bar to 
the remedy by injunction.” 
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See also Miles Laboratories, Inc., v. Federal 
Trade Commission, C. A. D. C. [1944-1945 
TRADE CASES 1 57,206], 140 F. 2d 683. In . 
Home Loan Bank Board v. Mallonee, 9 Cir., 
196 F, 2d 336, 357, the court said: 


“Long ago the Supreme Court announced 
the principle that ‘Courts will not issue 
injunctions against administrative officers 
on the mere apprehension that they will 
not do their duty or will not follow the 
law.’ Waite v. Macy, 246 U. S. 606, 609, 
38 S. Ct. 395, 396, 62 L. Ed. 892. (Gif 
Lehmann v. State Board, etc., 263 U. S. 394, 
SIT BAAS SHC OANABN GSU LH EANGSA” See 
also cases cited in Footnote 7 herein and 
the illuminating discussion on the question 
of exhaustion of administrative remedies 
as a prerequisite to suit, in Aircraft & 
Diesel Equipment Corp. v. Flirsch, 331 U.S. 
Jp3ex 04-5... C4,21493, Ol Le Ed. 1706.” 


In Brisbois v. Hague, D. C., 85 F. Supp. 
13, 14, the court said: 


“A sound basis for this Court’s juris- 
diction cannot be found in the Administra- 
tive Procedure Act,(5 U. S.'C..A. Par. 
1009, the Declaratory Judgments Act, 28 
UY SUGLAS Par i 220bnand: the Tucker 
Act, 28-U. S.C. A. Par. 1346. Olin. In- 
dustries, Inc., v. National Labor Relations 
Board, D. C., 72 F. Supp. 225, 228, decided 
in this Circuit, is authority for the proposi- 
tion that the Administrative Procedure Act 
‘is merely declaratory of the existing law 
of judicial review and that it neither con- 
fers jurisdiction on this court above and 
beyond that which it already has, nor 
grants to aggrieved parties any rights they 
did not have under the National Labor 
Relations. Act [29 U. S. C. A. Par. 151 
et seq.):’ Nor does the Declaratory Judg- 
ments Act extend the jurisdiction of this 
Court beyond its usual limitations, Massa- 
chusetts Protective Ass’n, Inc. v. Kittles, 5 
Cir., 1924, 2 F. 2d 211; Love v. United 
States, 8 Cir., 1939, 108 F. 2d 43; Di Bene- 
detto v. Morgenthau, 1945, 80 U. S. App. 
DrGns4148 b. 2d 223.” 


In A. & M. Brand Realty Corp. v. Woods, 
Housing Expediter, D. C., 93 F. Supp. 715, 
the court said: 


“Judicial review of administrative action, 
however, existed long before the Admin- 
istrative Procedure Act was enacted. The 
purpose of that Act was to extend judicial 
review that had previously existed and 
to prescribe procedure and scope of ju- 
dicial review. Such judicial review as ex- 
isted outside of the Act remained unaffected 
Byatt? 
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To hold with the plaintiff’s contentions in 
the present case would in effect substitute 
this court in the place of the Federal Trade 
Commission as the tribunal to hear and de- 
termine matters which the Congress declared 
that Commission should hear and determine 
in the first instance. 
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in considering the provisions of the Admin- 
istrative Procedure Act, the court said: 


“Both the terms of this section, and its 
legislative history, make it clear that sec- 
tion 10 is merely declaratory of the ex- 
isting law of judicial review and that it 
neither confers jurisdiction on this court 


In Aron v. Federal Trade Commission, D. C., 
50 F. Supp. 289, at page 290, the court said: 


“This court is without jurisdiction to 
enjoin any proceedings before the Federal 
Trade Commission. 


“A proceeding before the Commission 
is a statutory proceeding, under the pro- 
visions of Section 5 of the Act. Jurisdic- 
tion to determine what constitutes unfair 
acts or practices in commerce, within the 
meaning of the Act, is vested exclusively 
in the Commission—and this Court may 
not substitute its jurisdiction for that of 
the Commission for the purpose of de- 
termining whether the acts and practices 
charged in the Commission’s complaint con- 
stitute unfair acts or practices, which the 
Commission alone is authorized to restrain. 

“The Federal Trade Commission Act 
provides for full hearing to persons charged 
with its violation. The Act further pro- 
vides that any cease and desist order made 
by the Commission may _be reviewed by 
the United States Circuit Court.of Appeals, 
and that the jurisdiction of the Circmt Court 
of Appeals to affirm, enforce, set aside, or 
modify any order of the Commission is @X- 
clusive, under Section 5(d) of the Act. 


“Apart from the fact that the Circuit 
Courts alone are vested with exclusive jur- 
isdiction to review orders of the Federal 
Trade Commission, it is well settled that 
the conduct of a statutory proceeding by 
an administrative agency of the govern- 
ment, where judicial review is provided 
for by the enabling statute, may not be 
enjoined by either a District Court or a 
Circuit Court of Appeals. 


“As was stated in Myers et al. v. Bethle- 
hem Shipbuilding Corp., 303 U. S. 41, 51, 
52, 58 S. Ct. 459, 464, 82 L. Ed. 638: “Ob- 
viously, the rule requiring exhaustion of 
the administrative remedy cannot be cir- 
cumvented by asserting that the charge on 
which the complaint rests is groundless 
and that the mere holding of the prescribed 
administrative hearing would result in ir- 
reparable damage. Lawsuits also often 
prove to have been groundless; but no 
way has been discovered of relieving a de- 
fendant from the necessity of a trial to es- 
tablish the fact.’” 


In Olin Industries, Inc., v. National Labor 
Relations Board, D. C., 72 F. Supp. 225, 228, 
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above and beyond that which it already 
has, nor grants the aggrieved parties any 
rights they did not have under the National 
Labor Relations Act.” 


The fact that administrative action by the 
Federal Trade Commission or its hearing 
examiner may be erroneous, does not create 
any exception to the rule that the adminis- 
trative processes provided in that act must 
be exhausted before other judicial relief is 
sought, In Aircraft & Diesel Equipment Corp. 
v, Hirsch, 331 U. S. 752, 767, the court said: 


“The doctrine, wherever applicable, does 
not require merely the initiation of pre- 
scribed administrative procedures. It is one 
of exhausting them, that is, of pursuing 
them to their appropriate conclusion and, 
correlatively, of awaiting their final out- 
come before seeking judicial intervention.” 


“The very purpose of providing either 
an exclusive or an initial and preliminary 
administrative determination is to secure 
the administrative judgment either, in the 
one case, in substitution for judicial de- 
cision or, in the other, as foundation for 
or perchance to make unnecessary later 
judicial proceedings. Where Congress has 
clearly commanded that administrative judg- 
ment be taken initially or exclusively, the 
courts have no lawful function to antici- 
pate the administrative decision with their 
own, whether or not when it has been 
rendered they may intervene either in 
presumed accordance with Congress’ will 
or because, for constitutional reasons, its 
will to exclude them has been exerted in 
an invalid manner. To do this not only 
would contravene the will of Congress 
as a matter of restricting or deferring 
judicial action. It would nullify the con- 
gressional objects in providing the admin- 
istrative determination.” 

See also Lichter et al., doing business as 
Southern Fireproofing Co., v. United States, 
334 U. S. 742; Johnson, Secretary of National 
Defense, v. Nelson, C. A. D. C., 180 F. 2d 386. 


[Irreparable Injury] 


The plaintiff further contends that unless 
this court maintains the restraining order 
issued in this case, it will suffer irreparable 
injury and will suffer needless expense in 
having to participate in the scheduled Fed- 
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eral Trade Commission hearings. This point 
was considered in Goodyear Tire & Rubber 
Co., Inc. v. Federal Trade C ommission, D. C. 
[1950-1951 Trane Cases 7 62,554], 88 F. 
Supp. 789, where the court said at page 790: 


_ “Plaintiff contends that [it] will suffer 
irreparable injury if resort to a judicial 
remedy is delayed until after the pending 
administrative proceeding and stresses the 
inconvenience and cost of participating in 
said proceeding. Of such a contention the 
Court said in Utah Fuel Co. v. National 
Bituminous Coal C ommission, 69 App. D. C., 
333, 339, 101 F. 2d 426, 432: ‘That some 
injury may result from appellants being 
forced to await the entry of a final order 
before securing judicial review is a re- 
grettable but not controlling factor under 
such circumstances. Injury may result 
also from judicial determinations and from 
direct legislative action. “* * * the 
expense and annoyance of litigation is 
‘part of the social burden of living under 
government,’ ”’” 


The plaintiff in the present case cites and 
strongly relies upon Riss & Co., Inc. v. United 
States, 341 U. S. 907, reversing Riss & Co., 
Inc. v. United States, D. C., 96 F. Supp. 452; 
United States v. L. A. Tucker Truck Lines, 
Inc., 344 U. S. 33; and Stanard v. Olesen, 74 
S. Ct. 768. A careful reading of these de- 
cisions clearly indicates that they are not in 
point and are not determinative of the issues 
here involved. 


[Conclusions] 


From consideration of the allegations of 
the plaintiff's complaint, the provisions of 
the Federal Trade Commission Act and the 
Administrative Procedure Act, and the many 
authorities herein cited and discussed, the 
court concludes: (1) that the plaintiff has 
not exhausted the administrative remedies 
provided by the Federal Trade Commission 
Act; (2) that the administrative remedies 
provided by the Federal Trade Commission 
Act afford the plaintiff due process of law; 
(3) that the preliminary procedural and in- 
termediate action or rulings of the Federal 
Trade Commission and its hearing examiner, 
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of which the plaintiff complains, are all re- 
viewable by the United States court of ap- 
peals upon its review of the final agency | 
action of the Commission; (4) that as the 
Federal Trade Commission Act expressly 
provides for judicial review of the Commis- 
sion’s action, this court is without jurisdic- 
tion to interfere with or enjoin any steps 
or action being taken by the Commission in 
connection with its complaint and proceed- 
ing against the plaintiff; (5) that the de- 
fendant’s motion to dissolve the temporary 
restraining order entered September 15, 1954, 
should be granted. 


[Costs] 


In the course of the hearing on the de- 
fendant’s motion to dissolve the temporary 
restraining order, his counsel moved for the 
entry of an order requiring the plaintiff to 
give additional security in the amount of 
$7,000 for the payment of the defendant’s 
costs and damages, and also moved for an 
order that the security given by the plaintiff 
should be and stand as security for the costs 
and damages sustained by the Federal Trade 
Commission rather than by the individual 
defendant. These motions are denied. The 
security in the amount of $500 filed by the 
plaintiff upon the issuance of the temporary 
restraining order would appear to be ample 
to cover the actual and necessary costs and 
damages sustained by the defendant. The 
Federal Trade Commission is not named as 
a party defendant in this action and has not 
intervened therein, but it may be assumed 
that the security for costs and damages of 
the defendant filed by the plaintiff will inure 
to the benefit of the Commission. 


In accordance with this opinion an order 
will be forthwith entered granting the de- 
fendant’s motion to dissolve and set aside 
the temporary restraining order entered Sep- 
tember 15, 1954. An order will also be 
entered denying the defendant’s motion for 
additional security for costs and damages. 
No court costs will be allowed in connection 
with these motions. 


[167,859] Bissell Carpet Sweeper Corporation v. Minute Men Radio & Appliance 


Corporation. 


In the New York Supreme Court, New York County, Special Term, Part III. 132 
N. Y. L. J., No. 60, page 7. Dated September 24, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Defenses— 
Discrimination—A motion for a temporary injunction restraining violations of the fair 
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trade act was granted, where the defendant attempted unsuccessfully to raise an issue of 


discrimination in violation of federal law. 
See Fair Trade, Vol. 1, { 3428.34. 


[Temporary Injunction] 


GREENBERG, Justice [In full text]: Plaintiff 
moves for temporary injunction in this 
action based on claimed violation of the 


Feld-Crawford Act. Defendant attempts 
unsuccessfully to raise an issue of discrimi- 
nation in violation of federal statute. The 
motion is granted. Bond is fixed in the 
sum of $250. Settle order. 


[7 67,860] General Electric Company v. Stern. 


In the New York Supreme Court, New: York County, Special Term, Parte bileealo2 
N. Y. L. J., No. 60, page 7. Dated September 24, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Defenses— 
Discounts.—In granting a motion for a temporary injunction restraining violations of 
the fair trade act, the court held that the attempt of the defendant to establish that the 
plaintiff was not entitled to relief by virtue of its claimed sales which were in fact dis- 
guised discounts was insufficient to defeat the motion, and that the affiants failed to 


state that the articles delivered by the plaintiff’s subsidiary were in fact new. 


See Fair Trade, Vol. 1, J 3436.34. 


[Temporary Injunction] 


GREENBERG, Justice [Jn full text]: Plaintiff 
moves for temporary injunction to restrain 
violation of Fair Trade Act. The attempt 
to establish plaintiff as not entitled to relief 
by virtue of its claimed sales which are in 


fact disguised discounts is insufficient to 
defeat the application. The affiants fail 
to state that the articles delivered by 
plaintiff’s subsidiary were in fact new. Mo- 
tion is granted. Bond is fixed in the sum 
of $250. Settle order. 


[] 67,861] General Electric Co. v. Thrifty Sales, Inc., d. b.a. Broadway Merchandising 


Company. 


In the Third Judicial District Court in and for Salt Lake County, State of Utah. 


Civil No. 102665. 


Filed September 22, 1954. 


Utah Fair Trade Act 


Fair Trade—Utah Fair Trade Act—Constitutionality Under State Constitution.—The 
Utah Fair Trade Act is void, since it is in direct contravention of the Utah Constitution. 


See Fair Trade, Vol. 1, { 3085. 


For the plaintiff: Fabian, Clendenin, Moffat and Mabey, and Peter W. Billings, 


Salt Lake City, Utah. 


For the defendant: George E. Bridwell, Salt Lake City, Utah. 


Order 
[Utah Fair Trade Act Unconstitutional] 


Apert H. Exzertr, Judge [Jn full text]: 
On the 9th day of September, 1954, before 
the Honorable Albert H. Ellett, one of the 
Judges of the above entitled court, there 
came on for hearing plaintiff's motion for 
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Summary Judgment or for Temporary In- 
junction and Defendant’s motion to dismiss 
plaintiff's complaint. Plaintiff was repre- 
sented by its counsel, Fabian, Clendenin, 
Moffat and Mabey and Peter W. Billings, 
Defendant was represented by its counsel, 
George E. Bridwell, and the court having 
heard arguments of counsel in relation to 
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said motions, and having submitted the 
matter to the Court for its determination, 
and the Court being fully advised in the 
premises does therefor, order, adjudge, and 
decree: 


f: 


That Plaintiffs motion for Summary 
Judgment or for Temporary Injunction be 
and is hereby denied. 


Tf: 


That Defendant’s motion to dismiss ° 
plaintiff’s complaint be and hereby is granted 
and plaintiff’s complaint is hereby dismissed 
for the reason that said complaint is based 
upon Title 13, Chapter 4, 1953 Utah Code 
Annotated, and that said Title and Chapter 
is void as being in direct contravention of 
the Constitution of the State of Utah. 


—————— ee 


[| 67,862] Consolidated Theatres, Inc., and Philip Loew v. Warner Bros. Circuit 
Management Corporation, Warner Bros. Pictures, Inc., Universal Pictures Company, Inc., 
United Paramount Theatres, Inc., United Artists Corporation, Twentieth Century-Fox 
Film Corporation, RKO Radio Pictures, Inc., Radio-Keith-Orpheum Corporation, Para- 
mount Pictures, Inc., Paramount Pictures Corporation, and Loew’s Incorporated, et al. 


In the United States Court of Appeals for the Second Circuit. October Term, 1953— 
No. 235. Docket No, 22924. Argued June 8, 1954. Decided September 28, 1954. 


Appeal from an order entered by the United States District Court for the Southern 


of New York, Gopparp, Judge, confirming the report of a Special Master recom- 


mending that the appellant, Robert E. Nickerson, and the law firm of Gold & Nickerson, 
be precluded from conducting a private anti-trust action on behalf of Consolidated 
Theatres, Inc. and Philip Loew against the appellees. Affirmed. 


In Re Proceedings to Disqualify Robert E. Nickerson, and the Firm ‘of Gold & 
Nickerson, from Acting as Attorneys for the Plaintiffs in the Above-Captioned Case. 


Sherman Antitrust Act : 


Private Enforcement and Procedure—Civil Damages—Pretrial Procedure—Disqualifi- 
cation of Attorneys.—An attorney and the law firm of which he is a member were dis- 
qualified from acting as attorneys for the owner and the operator of a motion picture 
theatre in their antitrust damage action against motion picture companies, where the 
attorney had been formerly employed by a law firm which had represented certain of the 
motion picture companies named as defendants in the present action and had worked on 
cases in which the firm had been retained by these motion picture companies. The present 
case involved matters substantially related to matters involved in the cases which the 
attorney had been assigned by his prior employer, although there were differences of time 
and plaintiff-locale, and differences as to the scope of the conspiracies involved. It might 
properly be inferred that the information the attorney had received would have an 
effect adverse to these motion picture companies, if used by the attorney in the present 
action. Thus, so long as these producers are defendants in the present action, the attorney 
and any firm with which he may be associated, were disqualified from participating in 


the present action. 


See Private Enforcement and Procedure, Vol. 2, § 9013.519, 
For the appellant-respondent: Robert E. Nickerson, Greenwich, Conn., appearing 


pro se, 


For the appellees-defendants: E. Compton Timberlake, John F. Caskey, and William 


F. Koegel, all of New Yorke Ne 


Affirming a decision of the U. S. District Court, Southern District of New York, 


1953 Trade Cases { 67,543. 


Before: Case, Chief Judge, and FranxK and Hincks, Circuit Judges. 


[Disqualification of Attorneys] 
Hincks, Circuit Judge [Jn full text]: 
This appeal arises from a proceeding to dis- 
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qualify Robert E. Nickerson and the law 
firm of Robert E. Nickerson and William 
Gold from acting as attorneys in a private 
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motion-picture anti-trust suit. The facts of 
the case are as follows: Philip Loew and 
Consolidated Theatres, Inc., retained the 
law firm of Nickerson and Gold to institute 
an anti-trust action against a large number 
of motion picture producers. Messrs. Nick- 
erson and Gold drafted a complaint alleging 
that the defendants had seriously damaged 
a theatre owned by Loew and leased and 
operated by Consolidated Theatres, Inc., 
which was located in Worcester, Mass., by 
denying it first run quality films. The com- 
plaint charged a nation-wide conspiracy in 
violation of Sections 1 and 2 of the Sherman 
Act. The complaint charged that each of 
the named defendants have engaged in un- 
lawful practices pursuant to the nation-wide 
conspiracy, and that such practices were 
found against each of them in the judgment 
in the famous United States v. Paramount 
case [1948-1949 TrapE CASES J 62,244], 334 
U. S. 131. The complaint prayed for treble 
damages in the amount of ten million dol- 
lars in favor of Consolidated Theatres, Inc. 
and four million dollars in favor of Philip 
Loew. 

The defendants objected to participation 
by plaintiff's counsel in the case and moved 
that they be disqualified as attorneys. This 
aspect of the case was referred to a Special 
Master whose report recommended that the 
challenged attorneys be so disqualified. The 
report was adopted by the District Judge 
and from his order Mr. Nickerson has taken 
this appeal. 

The law firm of Nickerson and Gold is 
challenged in this case because Ofer 
former activities and associations of Mr. 
Nickerson. Stated broadly, the essence of 
the claim is that Mr. Nickerson had form- 
erly served as an attorney in a large law 
firm which represented the defendants 
herein. The charge is that, in his capacity 
as plaintiff's counsel in the instant case, 
he represents an interest which is adverse 
to that of clients of his former firm, and 
that such conduct is a breach of professional 
ethics. 


[Attorney's Relations with Defendants] 


In order to decide the questions of law 
presented, it is necessary that we set out 
some of the findings of fact made by the 
Special Master. The findings which we 
include are those supported by the evidence 
and not materially disputed by the parties. 


{| 67,862 


In 1942 Mr. Nickerson was employed as 
an attorney in the law firm of Dwight, 
Royall, Harris, Koegel and Caskey (herein- 
after called the Dwight firm). He remained 
as an employee of the firm for a period of 
eight years and in 1950 formed a partner- 
ship with Mr. Gold. About eighty percent 
of his work in the Dwight firm involved 
motion picture anti-trust matters. One of 
the principal clients of the Dwight firm is 
the Twentieth-Century Fox Film Corpora- 
tion (hereinafter called Fox) which is a de- 
fendant here. 


[Motion Picture Litigation] 


The charge against Mr. Nickerson is 
principally based on his participation in 
three motion picture anti-trust suits while 
in the employ of the Dwight firm. One 
such case is United States v. Griffith Amuse- 
ment Co. [1948-1949 TRaDE CASES q 62,246], 
334 U. S. 100. This case was instituted by 
the Government in 1938 and the complaint 
therein, as appears from the Supreme Court 
opinion, charged that, “ certain ex- 
clusive privileges which these agreements 
granted the appellee exhibitors over their 
competitors unreasonably restrained com- 
petition by preventing their competitors 
from obtaining enough first- or second-run 
films from the distributors to operate suc- 
cessfully. The exclusive privileges charged 
as violations were pre-emption in the se- 
lection of films and the receipt of clearances 
over competing theatres. It is also charged 
that the use of the buying power of the 
entire circuit in acquiring those exclusive 
privileges violated the Act.” 334 U. S. 100. 


Originally, Fox had been a defendant in 
the Griffith case. Pursuant to a consent de- 
cree, it and several other motion picture 
companies were dismissed as defendants, 
but in the amended complaint they had 
been named as co-conspirators. In that case, 
in addition to representing Fox, the Dwight 
firm was retained by Paramount Pictures, 
Inc., Warner Brothers Pictures, Inc., 
R. K. O. Radio Pictures, Inc., and Loews, 
Inc. (hereinafter these four companies are 
designated as the “group”). Each member 
of the “group” is a defendant in the instant 
case. 

Fox and the group were, upon subpoena, 
required to produce thousands of documents 
at the Griffith trial. The Dwight firm was 
retained to aid in this process and generally 
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to advise the Griffith attorneys. The 
Special Master found that Mr. Nickerson’s 
primary responsibility in the Griffith case 
was “largely in arranging the files of these 
companies for presentation to the Court, 
attending the trial, making notes of the 
testimony, and the general proceedings of 
the trial . . .’ Nickerson admitted that he 
had complete access to all the records and 
files of Fox and the group. He interviewed 
employees of some of the group companies, 
and with another lawyer conducted an in- 
terview with Paramount’s branch manager, 
who was instructed to “give them your co- 
operation in obtaining all the facts which 
they seek.” The Special Master also found 
that “. . . one of the main purposes of his 
endeavors was to get findings which would 
make it difficult for private litigation to be 
instituted” against Fox and the group. The 
Master found that some files entrusted to 
Nickerson included policy statements on 
the selling, releasing and withholding of 
pictures. 

Another case in which Nickerson par- 
ticipated is United States v. Schine Chain 
Theatres [1948-1949 Trapve Cases J 62,245], 
334 U. S. 110. Fox and the group were 
originally named as defendants in this case 
also but under the consent decree they were 
dismissed as such. But as in the Griffith 
case, they were still charged as co-con- 
spirators. They were required to respond 
to a subpoena duces tecum calling for huge 
quantities of documentary and other evi- 
dence. The retained the Dwight firm which 
put Nickerson on the “team” that worked on 
the case. The issues in the Schine case, were 
substantially similar to those in the Griffith 
case, a key question being, in the words of the 
Special Master, whether “. . . the Schine 
defendants had conspired with the dis- 
tributor defendants . .. by obtaining first 
and preferred runs over competing theatres.” 
Nickerson’s activities in the Schine trial were 
quite similar to those assigned to him in the 


1The Master’s report continues in referring 
to the restriction under the ‘‘Agreement’’: ‘‘As 
to Fox, he [Nickerson] says, ‘This means many 
areas and many time periods, not including 
Worcester, except possibly for the effect of the 
1943 Worcester arbitration.’ 

As to Paramount, he says, ‘This means Dallas, 
the Schine towns and the Griffith towns, for the 
periods involved in these actions, not including 
Worcester at all.’ 

As to time, the stricture terminates, no later 
than October 1, 1950, when Nickerson left 
Dwight’s employ. 


Trade Regulation Reports 


Griffith case—analyzing, digesting, and or- 
ganizing files containing documentary evi- 
dence. He was present at interviews of. 
sales and branch managers of Fox and the 
group companies. He also helped witnesses 
prepare to give testimony at the trial. Also, 
in McLendon v. Loews, Incorporated, D. C. 
Texas [1948-1949 Trane Cases {| 62,234], 76 
F. Supp. 390,\a suit involving Fox and the 
group, Nickerson helped in obtaining data 
on the facts in preparing the case for trial. 
The Special Master discussed other matters 
on which Nickerson worked while associated 
with the Dwight firm involving Fox especially, 
and in some instances members of the 
group. He never was the attorney of 
record in any of these cases, and always 
was assigned as an assistant to one of the 
senior partners in the Dwight firm. 


[Agreement with Former Firm] 


Mr. Nickerson, whose good faith and 
nroral character was in no way challenged 
in this proceeding, realized that he was un- 
der certain ethical obligations to the Dwight 
clients. Before leaving the Dwight firm he 
discussed the matter quite extensively with 
a partner of the firm. From these discus- 
sions emerged what Nickerson calls the 
“Caskey-Nickerson Agreement.” 


This was an informal understanding be- 
tween Mr. Caskey, a member of the Dwight 
firm, and Nickerson which had been reached, 
on the eve of Nickerson’s separation from 
the firm, as to the extent to which in the 
future Nickerson would be free to repre- 
sent interests adverse to those who had 
been clients of the firm while Nickerson had 
been associated therewith. Under this 
“Agreement,” Nickerson in the words of the 
Special Master, was to refrain “from accept- 
ing work in areas and in periods of time in 
which Nickerson was employed by Dwight, 
Royall, Harris, Koegel and Caskey against 
clients from whom such work was per- 
formed.” * 


He stated he was going to refrain from intro- 
ducing into any case against Fox any material 
which was involved on a geographical and 
time basis in connection with which he had any 
connection. He did not intend to offer, for 
example, adjudications in the case of Milwaukee 
Town (Milwaukee), Goldman (Philadelphia), 
Bigelow (Chicago) or Ball (Ambridge) cases 
against Fox; that he would not use the Federal 
Trade Commission proceedings in San Fran- 
cisco, Oakland and Los Angeles against Fox, 
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Further, in the hearing before the Special 
Master, the appellant testified that in the 
instant case he voluntarily accepted certain 
limitations upon his conduct in prosecuting 
the case against Fox and that it was his 
intent not to press Fox for pre-trial dis- 
closure by deposition or interrogatory. 


[Canons of Professional Ethics] 


The defendants urge disqualification of 
the law firm of Nickerson and Gold in this 
case under Canons 6 and 37. American 
Bar Association, Canons of Professional 
Ethics.2, We incline to accept the appel- 
lant’s contention that each of the above 
Canons must be considered independently 
within the factual framework of the case; 
that conduct is not necessarily unprofes- 
sional which collides with fragments only 
of one or more canons. We address our- 
selves to Canon 6, which we set out in full 
in the margin.’ 

Here, we are particularly concerned with 
the third paragraph of Canon 6, which 
directly raises the question whether Mr. 
Nickerson’s representation of the plaintiffs 
in the Worcester case is one “adversely 
affecting any interest of the former client 
(1. e. Fox and the group) in respect to 
which confidence has been reposed.” As to 
this, we do not blink the fact that there 
were no findings below—and perhaps no 
evidence—(1) of specific information given 
by their former clients to the Dwight firm, 
(2) which was of essentially confidential 
nature, (3) which ever passed into the 
knowledge of Nickerson while in the em- 
ploy of the Dwight firm, (4) the use of 
which in the Worcester case would ad- 
versely affect Fox or the group. There was 


thus no direct evidence that Nickerson was 
subject to the obligation of the third para- 
graph of Canon 6. However, there is no 
suggestion in the Canons that to invoke an 
obligation defined therein the proof thereof 
must be by direct evidence. We think that 
the professional obligation therein defined, 
like any legal relationship, may be estab- 
lished by reasonable inference. 


[T. C. Theatres Case] 


It was so held in a well reasoned opinion 
by Judge Weinfeld in T. C. Theatres Corp. 
v. Warner Bros. Pictures, Inc., S. D. N. Y. 
[1953 Trape Cases § 67,500], 113 F. Supp. 
265. There, on page 268, it was said that 
to prove the existence of the professional 
obligation: 


“cc 


the former client need show 
no more than that the matters embraced 
within the pending suit wherein his for- 
mer attorney appears on behalf of his 
adversary are substantially related to the 
matters or cause of action wherein the 
attorney represented him, the former client.” 


That was a treble damage suit under the 
anti-trust laws of the United States. And 
at least as applied to that case we think 
Judge Weinfeld’s statement was correct. 
The statement, it will be noted, was not 
a rule of substantive law purporting to de- 
fine the professional obligation. It went no 
further than to measure the quantum of evi- 
dence required for proof of the obligation.* 


[Past and Present Suits Compared) 


Bases for similar inferences were avail- 
able to the Master here. From the fact 
that Mr. Nickerson, when assigned by the 
Dwight firm to work on cases in which the 


2See Rule 5, Subdivision C of the General 
Rules of the United States District Court for the 
Southern District of New York, whereby the 
Canons were adopted as rules of court. 

3 Canon 6. Adverse Influences and Conflicting 
Interests. 

It is the duty of a lawyer at the time of 
retainer to disclose to the client all the cir- 
cumstances of his relations to the parties, and 
any interest in or connection with the contro- 
versy, which might influence the client in the 
selection of counsel. 

It is unprofessional to represent conflicting 
interests, except by express consent of all 
eoncerned given after a full disclosure of the 
facts. Within the meaning of this canon, a 
lawyer represents conflicting interests when, in 
behalf of one client, it is his duty to contend 
for that which duty to another client requires 
him to oppose. 


| 67,862 


The obligation to represent the client with 
undivided fidelity and not to divulge his secrets 
or confidences forbids also the subsequent ac- 
ceptance of retainers or employment from others 
in matters adversely affecting any interest of 
the client with respect to which confidence has 
been reposed. 

#In the T. C. Theatres case, Judge Weinfeld 
denied the application of Paramount to dis- 
qualify the plaintiff's attorney: his order went 
no further than to preclude further participa- 
tion in the case by plaintiff’s attorney as long 
as Universal was a party. However, Paramount 
interests thereafter sought a rehearing and re- 
consideration of its motion. This application 
was denied by Judge Weinfeld in a brief sup- 
plemental memorandum which was not officially 
reported but may be seen in 1953 C. C. H. 
TRADE CASES, paragraph 67,513. Since the 
effect of this order was to leave plaintiff’s 
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firm had been retained by Fox and the 
group, received or had access to informa- 
tion furnished by those clients, who were 
distributors of motion-picture films, in con- 
nection with their defense to treble damage 
actions brought by exhibitors, we think that 
the Master might reasonably infer that 
some at least of that information was con- 
fidential. Here the Worcester case involved 
matters substantially related to matters in- 
volved in the previous Griffith and Schine 
cases. It is true that there are differences 
of time and plaintiff-locale; and in the 
Worcester case a nation-wide conspiracy is 
charged, whereas in Griffith and Schine the 
charges were somewhat more restricted. 
But the differences were not crucial: they 
were far outweighed by the similarities. 
The Master, therefore, might properly infer 
that the information, if used in the Worcester 
case, would have an effect adverse to the 
distributors. Thus the existence of a pro- 
fessional obligation and its breach were 
sufficiently proved and the disqualification 
must be sustained.” The fact that informa- 
tion of adverse impact thus received has not 
been used as yet, or may never be so used, 
should not obscure Nickerson’s obligation 


not to accept a retainer such as that cov- 
ering the Worcester case. 


[Effect of Canon] 


In so ruling, we are not unmindful of 
the drastic effect of the Canon on a lawyer 
of Mr. Nickerson’s background. It comes 
close to preclude him as serving as a plain- 
tiffs attorney in the lucrative anti-trust 
motion-picture field in which he has special- 
ized during most of his professional life. 
However, it will not do to overemphasize 
the hardship which, after all, is an inevitable 
incident to his own choice of profession and 
choice of employment. But that aside, the 
specialized field is but a fragment of the 
overall field still open to him in which much 
of his general accumulated experience can 
find useful outlet. 


But whatever the dimensions of the inci- 
dental hardship, the American Bar Asso- 
ciation, as also the courts throughout the 
country which have incorporated the Canons 
into their rules of court, were primarily 
concerned for the public good which was 
deemed to require assurance, as specific as 
possible, of the confidence inherent in the 
client-attorney relationship. Doubtless it 


counsel free to press the case against the Para- 
mount defendants, provided Universal were no 
longer a defendant in the case, the appellant 
here insists that that order constituted a firm 
precedent for the denial of the motions to 
disqualify him in the instant case. 

We cannot agree. That the facts stated in 
Judge Weinfeld’s original opinion were not 
enough to justify disqualification as to Para- 
mount, is implicit in his order: we hardly 
think Judge Weinfeld intended by his supple- 
mental memorandum to recede from the ration- 
ale of his original decision. And no supple- 
mental findings were included in his brief 
supplemental memorandum just referred to. 
Even if we were to take into account the con- 
flicting evidence, wholly extraneous to the 
instant case, which the appellant has appended 
to his brief, and which the appellant says was 
before Judge Weinfeld, we cannot know how 
Judge Weinfeld would have found the facts. 
Thus we cannot know whether the situation 
in the instant case was in all essential respects 
the same. 

In his supplemental memorandum Judge 
Weinfeld stated that at the prior hearing, ‘‘the 
emphasis was completely upon the Universal 
situation and the services performed by him 
(i.e. plaintiff’s attorney) on its behalf.’’ It is 
thus plausible to believe that Judge Weinfeld 
may have concluded that Paramount’s attorney, 
who after absence at the original hearing 
applied for reargument, was belatedly attempt- 
ing to raise an issue not squarely presented at 
the original hearing and denied the application 
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on that ground. Or it may be that Judge Wein- 
feld’s ruling reflected the view that a prior rela- 
tionship with Paramount-Publix Corporation 
was not enough to bar activity, after the Para- 
mount-Publix bankruptcy, adverse to its suc- 
cessor corporations—a condition which has no 
parallel in the instant case. And finally, even 
if Judge Weinfeld’s denial of reargument was 
in effect in conflict with his earlier reasoning 
we think his first expression was correct. 

> For enforcement of the principles implicit in 
Canon 6, see In re Boone, N. D. Cal., 83 F. 944, 
Hatch v. Fogarty, 40 How. Prac. 492, Gesell- 
schaft Fur Drahtlose Telegraphie M. B. H. v. 
Brown, D. C. C. A. 78 F. 2d 410, Watson v. Wat- 
807, Ui eMise, (175, 1L4N.¥. Si 2d 53% and 
United States v. Bishop, 6th Cir. 90 F. 2d 65. 

6See T. C. Theatres Corporation v. Warner 
Bros. Pictures, Inc., S. D. N. Y. [1953 TRADE 
CASES { 67,500], 113 F. Supp. 265, Porter v. 
Huber, W. D. Wash., S. D., 68 F. Supp. 132, 
Brown v. Miller, D. C. C. A., 286 F. 994, and 
People v. Gerold, 265 Ill. 448, 107 N. E. 165. 
Appellant cites Lalance & Grosejean Mfg. Co., 
et al. v. Haberman Mfg. Co., S. D. N. Y., 93 
F. 197. We think this case superseded by the 
Canons of Professional Ethics. It was decided 
before 1902 when Canons 1 through 32 were 
first promulgated. And it may be noted that 
Canons 33 to 45 were first adopted by the 
American Bar Association in 1928. See A. B. A. 
Canons of Professional and Judicial Ethics, 1947, 
Foreword, p. IX. We also think that the case 
fails to meet the superior reasoning of the 
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was also considered desirable that the Bar 
should have in convenient form a code of 
professional ethics for its guidance. But we 
think that fundamentally the Canons must 
be viewed not as a Bill of Rights for the 
Bar but, rather, a codification of the more 
important limitations on legal practice broadly 
deemed necessary for the protection of clients. 


Perhaps in certain situations, to prevent 
hardship to a lawyer not necessary to the 
protection of the client, the technique sug- 
gested in Bricheno v. Thorp, Jacob 300, 37 
Eng. Rep. 864 (1821), might be feasible. It 
was there suggested that the Judge might 
hold a session in camera, by means of which 
he might ascertain, without attendant pub- 
licity, the content of prior disclosures by the 
client and determine whether their use in 
the pending litigation might reasonably be 
expected to be adverse to the interests of 
the former client. But such technique we 
think would have been completely lacking 
in feasibility for application to the situation 
here involved. The formidable dimensions 
of anti-trust. suits and the proliferation of 
the sub-issues involved is well known to 
Bench and Bar. On a motion for disquali- 
fication in such a suit, a requirement that 
the client must disclose the specific content 
of all information disclosed in confidence, 
the session im camera envisaged in the 
Bricheno case would not serve to avoid a 
vast addition to the burden of the court and 
the parties. In the instant case 724 pages 
of testimony were taken at the hearing 
before the Master. It is a safe guess that 
the volume of evidence, not to mention the 
judicial burden, would have been vastly 
greater if the clients, to establish the pro- 
fessional obligation which was created for 
their protection, had been required to estab- 
lish the specific content of the information 
on which they relied." 


[Attorney’s Contentions] 


The appellant, by brief, refers to other 
instances in which lawyers without chal- 
lenge have accepted retainers by exhibitors 


7 However, our holding in this case will not 
preclude use of some such technique as was 
suggested in the Bricheno case if and when a 
trial judge is confronted with a disqualification 
application in a case the circumstances of which 
lead him to feel that fairness to a challenged 
lawyer can be achieved without undue burden 
to the former client by requiring a somewhat 
higher degree of proof than that which we 
ee to have been sufficient in the situation 

ere. 
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to sue distributors whom they theretofore 
had professionally represented. But for 
aught that we can tell the absence of chal- 
lenge in those cases was attributable to an 
implied consent by the clients to the adverse 
representation based, perhaps, on the clients’ 
knowledge that any prior disclosures made 
by them would not be injurious if used in 
the later suit. However that may be, such 
practice, if without the sanction of consent, 
demonstrates not that the practice is con- 
sistent with the Canon, but rather that the 
Canon, at least in this limited field, has been 
more honored in the breach than in its 
observance. This opinion will show that, 
unless consented to, such practice, if indeed 
it exists, has the firm disapproval of this 
court. 


Appellant contends that while in the em- 
ploy of the Dwight firm he was, though 
admitted to the Bar, a mere law clerk and 
that Canon 6 only extends to those attor- 
neys who deal with the client in a face to 
face relationship or who conduct the trials. 
The Special Master found that the appellant 
“underestimated” his value to the firm and 
that his real capacity was that of associate 
counsel. We do not think that titles have 
much to do with the real problem here. 
Canon 6 is devised to protect the secrets 
and confidences reposed in the attorney by 
his clients. It is the work done for the 
client and the access to the confidential in- 
formation of the client which is crucial in 
determining whether the obligation of Canon 
6 arises. Regardless of whether Mr. Nicker- 
son, concededly an attorney at law, was a 
law clerk or not, in the Schine and Griffith 
cases, which involved matters substantially 
similar to the instant case, he had access to 
the files of Fox and of the “group” and he 
performed other services for the group—all 
defendants in the instant case—which might 
well have brought him into contact with 
confidential information. That was enough, 
we hold, to give rise to the obligation of 
Canon 63 


8 Appellant relies on Gaver v. Early, 58 Cal. 
App. 725, 209 P. 390. This case in no way dis- 
cusses Canon 6 and is distinguishable for 
numerous reasons, chief of which is that it does 
not appear that the clerk worked, while in the 
employ of his former firm’s client, on matters 
substantially similar to those involved in the 
suit in which he was challenged as an attorney. 
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The fact that Canon 37 was not promul- 
gated until long after Canon 6 is sufficient 
answer, we think, to appellant’s argument 
that the express recognition, in Canon 37, 
that the lawyer’s obligation extends “to his 
employees” imports an intent that Canon 6, 
which says nothing about a lawyer’s “em- 
ployees,” does not apply to law clerks. If, 
as we hold, Canon 6, in 1902, should be 
interpreted to apply to “employee” lawyers, 
we know of no subsequent social or eco- 
nomic developments which suggest that it 
should now have a more restricted scope. 
One may surmise that by 1929 the increased 
number of lawyers whose recompense de- 
rived from salary rather than direct retainer 
explains the express inclusion of the sub- 
class in Canon 37. 


The appellant raises another point which, 
if valid, would prevent disqualification under 
Canon 6. It is claimed that Fox had con- 
sented to representation of the plaintiff by 
the firm of Gold and Nickerson. In sup- 
port of this contention, the appellant invokes 
a conversation between Fox’s Vice President 
and himself. After being advised of the 
“Caskey-Nickerson Agreement” referred to 
above, Fox’s Vice President said: 


“T did not know you felt any restric- 
tions at all. I thought you were just 
going high, wide and handsome against 
Fox, and now that you tell me what you 
do, I suppose that should be your line 
of demarcation.” 


We think that this statement is far too 
ambiguous to have weight as evidence of 
a consent by Fox to the appellant’s activity. 
Nor can we agree that the “Caskey-Nicker- 
son Agreement” was binding on Fox and 
thus estopped it from moving to disqualify 
Nickerson. Even if Caskey, as attorney 
for Fox, told Nickerson that he would not 
be restricted at all in future litigation, Fox 
had power to terminate that consent. Surely, 
an attorney’s power of representation is 
confined to the matters which have been 
entrusted to him, in the absence of express 
authority for more general representation. 
Nickerson could not take his “agreement” 
with Caskey as a commitment by Fox run- 
ning into the indefinite future. We also find 
no basis for an estoppel growing out of 


Fox’s action in entering into a settlement of 
a claimed infraction of the Paramount decree 
with the plaintiff, who was represented during 
the compromise proceedings by Nickerson - 
and Gold. We hold, therefore, that the con- 
tention of consent by Fox to appellant’s 
present activity in behalf of the plaintiffs 
has not been substantiated.® 


Since we think that the appellant and his 
firm of Nickerson and Gold were properly 
disqualified under Canon 6, it is unnecessary 
for us to consider the contentions raised 
under Canon 37, While so holding we wish 
to make it clear that we, like the Special 
Master, recognize that Mr. Nickerson’s con- 
duct in the Worcester case and his position 
as asserted throughout the disqualification 
proceedings do not warrant any reflection 
on his good faith or moral integrity. His 
conduct stemmed from undue reliance upon 
assurances as to the future scope, ethically 
permissible, for his professional activities 
after severance from the Dwight firm— 
assurances apparently emanating from a 
senior in that firm in whose judgment it 
was natural for him to rely. And this 
aside, we do not blink the fact that here- 
tofore there has been no reported judicial 
decision in this country as to the impact 
of Canon 6 on a situation similar to that 
invoked in this case. 


[Scope of Disqualification] 


We think that the record justifies only 
disqualification as to Fox and the “group,” 
the latter including Warner Brothers Pic- 
tures, Inc., Paramount Pictures, Inc., R. K. O. 
Radio Pictures, Inc. and Loew’s Inc. The 
other six defendants were not clients of the 
Dwight firm while Nickerson was in that 
firm’s employ and there is insufficient evi- 
dence to link Nickerson’s professional past 
with them. On this account, the basis of 
our holding is narrower than that recom- 
mended by the Master. But we agree with 
the Master, and hold, that as long as Fox 
and the “group” are defendants in the Wor- 
cester case the appellant personally, and any 
firm with which he may be associated, are 
disqualified from participating in any guise 
or way. 

Affirmed. 


®It will be noted, however, that even if 
by Fox's consent the appellant was free to 
prosecute Fox, he will nevertheless be dis- 
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qualified from prosecuting the members of 
the group. 
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[f 67,863] Charles R. Morris v. Phil Harris. 


In the California District Court of Appeal, First District, Division Two. 
15929, Dated September 20, 1954. 127 A. C. A. 589. 


Appeal from a judgment of the Superior Court of Alameda County. Curis B. Fox, 
Judge. Affirmed. 


Civ. No. 


California Contracts in Restraint of Trade Law 


Contracts in Restraint of Trade Under State Laws—Agreement Not to Accept or 
Solicit Employer’s Clients—Legality—A contract in which the plaintiff, who was engaged 
in the business of furnishing janitorial services, purported to lease certain of his clients 
to the defendant, each party to receive a certain proportion of the consideration paid by 
such clients, was a contract of employment. A provision of the contract which provided 
that the defendant would be liable in damages of a specified sum to the plaintiff in the 
event the defendant should solicit, or accept for himself without solicitation, any of the 
clients of the plaintiff within a period of ten years was illegal under Section 16600 of the 


California Business and Professions Code. 
contracts only in partial restraint of trade. 


This section makes no exception in favor of 


See Combinations and Conspiracies, Vol. 1, J 2319.05. 


For the appellant: Lawrence Sledge. 


For the respondent: Pierre A. Fontaine. 


Action to recover liquidated damages for 
breach of contract. Judgment for defendant 
affirmed, 

[Employment Contract] 


Doo tine, Justice [In full text]: This is an 
action to recover liquidated damages for the 
breach of a contract designated by the 
parties a lease. Appellant, who was en- 
gaged in the business of furnishing janitorial 
services, purported to lease to respondent 
certain named clients of appellant, each 
party to the contract to receive a certain 
proportion of the consideration paid by said 
“clients” for the janitorial services rendered 
to them. The court found that the contract 
was in fact one of employment of respond- 
ent by appellant. This finding of the court 
is not attacked on appeal. 


[Restrictive Provision] 


The provision of the contract allegedly 
breached by respondent reads: 


“It is hereby agreed by and between the 
parties hereto that it would be extremely 
difficult to ascertain damages in the event 
of a breach of this contract by lessee, and 
lessee agrees that in the event he should 
solicit for himself, or accept for himself 
without solicitation, individually any of 
the clients of lessor within a period of 
ten years from the date hereof that he 
will be liable in damages in the sum of 
Twenty ($20.00) dollars a month for each 
and every month he works for each of 
said, or such clients as and for liquidated 
damages for the breach of this agreement.” 
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Respondent left appellant’s employment 
and thereafter did janitor services for cer- 
tain “clients” named in the contract, The 
court found that respondent had not solicited 
employment by these “clients” but that they 
had voluntarily employed him without so- 
licitation. The court held that under the 
facts found to enforce the quoted provision 
of the contract would contravene Business 
and Professions Code, section 16600, which 
provides: 


“Except as provided in this chapter, 
every contract by which anyone is re- 
strained from engaging in a lawful pro- 
fession, trade, or business of any kind is 
to that extent void.” 


It is not claimed that the case falls within 
any of the exceptions mentioned in section 


16600. 
[Partial Restraints Not Excepted| 


Appellant does assert that the agreement 
not to “accept for himself . any of the 
clients of lessor” is only a restriction and 
not a restraint. It is a partial restraint on 
respondent’s right to engage in a “lawful 

. trade or business” and the courts have 
held that: “The statute makes no exception 
in favor of contracts only in partial restraint 
of trade.” (Chamberlain v. Augustine, 172 
Cal. 285, 289 [156 P. 479]; Morey v. Paladini, 
187 Cal. 727, 738 [203 P. 760]; Davis v. Joint- 
less Fire Brick Co., 300 F. 1, 3.) 
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[Fiduciary Duty] 


Equity recognizes a fiduciary duty of an 
employee after leaving employer’s service 
not to take an unfair advantage of trade 
secrets and customers’ lists. It seems rea- 
sonable that to the extent of this rule the 
parties may implement it by contract. But 
the rule does not cover the services of a 
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ployee’s contract with an employer not to 
engage in competition with him after leav- 
ing his service contravenes the statute. 
(£. S. Miller Laboratories, Inc. v. Griffin, 
200 Okla, 398 [194 P. 2d 877, 3 A. L. R. 2d 
519].) Our own statute was similarly con- 
strued by the federal court in Davis v, Joint- 
less Fire Brick Co., supra, 300 F. 1. 


janitor who after leaving the employer’s 
service accepts employment from the em- 
ployer’s customers without solicitation on 
his part. (Aetna Bldg. Maintenance Co. v. 
West, 39 Cal. 2d 198, 204 [246 P. 2d 11].) 


[Oklahoma Law] 


Under a statute similar to ours the Okla- 
homa Supreme Court has held that an em- 


Appellant cites cases from jurisdictions 
having no statute similar to ours. They can 
be of no assistance in construing our statute. 


Judgment affirmed. 
Nourse, P. J., and KAurMAN, J., concurred. 


[] 67,864] Mogen David Wine Corporation v. Joseph Borenstein, d.b.a. Cream City 
Liquor. 


In the Supreme Court of the State of Wisconsin. August Term, 1954. No. 28. Filed 
October 5, 1954. 


Appeal from an order of the Circuit Court for Milwaukee County: Wu141am F. 
SHAUGHNESSY, Circuit Judge. Affirmed. 


Wisconsin Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Existence 
of Contract—License to Transact Business—Time Goods Acquired.—A trial court did not 
abuse its discretion in denying a wine producer a temporary injunction restraining a 
retailer from selling the producer’s wine at prices less than those fixed by the producer 
in fair trade contracts, where (1) the producer offered no proof by verified or conformed 
copy supported by affidavit, or otherwise, of the existence of any fair trade contract with 
wholesalers or retailers in the state, (2) the retailer claimed that the producer, a foreign 
corporation allegedly transacting business in the state, was not licensed to transact busi- 
ness in the state and therefore could not maintain an action in the state’s courts, and 
(3) the granting of the injunction would not maintain the status quo because the retailer 
acquired the producer’s wine prior to the time that the producer alleged that it had 
begun fair trading its wine in the state and, therefore, it was a fair inference that the 
retailer was selling the producer’s wine at prices determined by himself prior to such fair 
trading. 


See Fair Trade, Vol. 1, J 3130, 3268.53, 3330.53, 3354. 
For the appellant: Albert Bahcall and Ray J. Aiken, Milwaukee, Wis. 
For the respondent: Gold & McCann, Milwaukee, Wis. 


[Fair Trade Enforcement] 


Action by the plaintiff Mogen David 
Wine Corporation against Joseph Boren- 
stein, d/b/a Cream City Liquor, for a 
permanent injunction restraining him from 


result of defendant’s alleged violation of 
the Wisconsin Fair Trade Act. 


The amended complaint served and filed 
by plaintiff alleged that the plaintiff is an 
Illinois corporation engaged in selling to 


selling plaintiff’s products at prices below 
those provided in plaintiff's Fair Trade 
Contracts in Wisconsin, and for recovery 
of damages sustained by plaintiff as the 
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wholesalers certain trademarked and branded ~ 
wine; that the defendant is engaged in the 
business of selling liquor and wine at retail 
in the city of Milwaukee; that on September 
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22, 1953, plaintiff, pursuant to the provisions 
of sec. 133.25, Wis. Stats., began the prac- 
tice of selling its products exclusively in 
Wisconsin under contracts known as “Fair 
Trade Contracts”; that on or about Sep- 
tember 22, 1953, and also on various occa- 
sions thereafter, the defendant was notified 
that plaintiff’s products were to be sold at 
retail only in accordance with said Fair 
Trade Contracts and in accordance only 
with plaintiff’s consumers’ price lists; and 
that the defendant has wilfully and know- 
ingly advertised, offered for sale, and sold 
plaintiff's products at prices less than those 
set forth in plaintiff’s latest consumers’ 
price lists, which acts of defendant have 
continued over repeated protests on the part 
of plaintiff. 
[Defenses] 


Defendant, in his answer, denied any 
knowledge or information sufficient to form 
a belief as to the allegations of the para- 
graph of the complaint wherein the plaintiff 
had alleged that beginning on September 
22, 1953, it had begun the practice of selling 
its products in Wisconsin under sec. 133.25, 
Wis. Stats. exclusively under “Fair Trade 
Contracts”; alleged that all of plaintiff’s 
products which defendant possessed had 
been acquired by defendant on September 
8, 1953 (which was prior to the date the 
plaintiff first initiated its Fair Trade Con- 
tracts in Wisconsin); and further alleged 
that plaintiff is not licensed to transact 
business in Wisconsin, and accordingly can- 
not obtain any benefits from allegedly en- 
tering into Fair Trade Contracts, pursuant 
to any statute in the state of Wisconsin. 


[Temporary Injunction Denied] 


Plaintiff obtained an order requiring the 
defendant to show cause why a temporary 
injunction should not be entered restraining 
the defendant, pending the final determina- 
tion of the action, from selling or offering 
for sale any of plaintiff’s products at prices 
less than those fixed by plaintiff in its con- 
sumers’ price lists. Upon the hearing of 
plaintiff's application for temporary injunc- 
tion the trial court had before it an affidavit 
of the defendant which again alleged that 
all products of the plaintiff purchased by 
the defendant had been acquired by defend- 
ant on September 8, 1953, and none there- 
after. 


Under date of January 20, 1954, the trial 
court entered an order denying the motion 
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of the plaintiff for temporary injunction. 
No memorandum decision was filed by the 
trial court and the record is silent as to the 
reason, or reasons, which prompted such 
denial of the motion for temporary injunction. 


From said order denying the motion for 
temporary injunction, the plaintiff has 
appealed. 


[Issuance of Temporary Injunction 
Discretionary] 


Currie, Justice [In full text]: Sec. 268.02(1), 
Stats., provides as follows: 


“(1) When it appears from his pleading 
that a party is entitled to judgment and 
any part thereof consists in restraining 
some act, the commission or continuance 
of which during the litigation would in- 
jure him, or when during the litigation 
it shall appear that a party is doing or 
threatens or is about to do, or is pro- 
curing or suffering some act to be done 
in violation of the rights of another 
party and tending to render the judgment 
ineffectual, a temporary injunction may be 
granted to restrain such act.” (Italics 
supplied.) 

The foregoing italicized words are sig- 
nificant because they clearly demonstrate 
that the granting of the temporary injunc- 
tion is not mandatory but only discretion- 
ary on the part of the trial court. Counsel 
for the plaintiff on this appeal concede that 
this is true but contend that it was an abuse 
of discretion for the trial court to have 
denied the application for temporary in- 
junction. 


[Existence of Contracts] 


Plaintiff's complaint does not allege the 
existence of any contract between plaintiff 
and defendant requiring defendant to sell 
only upon prices fixed by plaintiff. It does 
allege that plaintiff had made “Fair Trade 
Contracts” with other purchasers in Wis- 
consin pursuant to the Wisconsin Fair 
Trade Act (sec. 133.25, Stats.) and had noti- 
fied defendant of the making of such con- 
tracts, and that its products were to be 
sold retail only in accordance with such 
Fair Trade Contracts. Such allegations are 
similar to those before this court and held 
to be sufficient in the case of Calvert Dis- 
tillers Corp. v. Goldman (1949) [1948-1949 
TRADE Cases { 62,435], 255 Wis. 69, 37 
N. W. (2d) 859. The proof of the existence 
of any such Fair Trade Contracts with 
other purchasers in Wisconsin would be a 
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vital essential to plaintiff’s cause of action 
in the trial upon its merits. 


However, the answer of the defendant 
denied the existence of any such contracts 
and thus put such existence at issue. While 
it is true that such denial was made upon 
information and belief, the defendant would 
hardly have actual knowledge of the exist- 
ence of any contracts made between plaintiff 
and third parties, so that such denial upon 
information and belief was entirely proper. 
Upon the hearing of the motion for tem- 
porary injunction plaintiff offered no proof 
by verified or conformed copy supported 
by affidavit, or otherwise, of the existence 
of any such Fair Trade Contracts with any 
other Wisconsin wholesalers or retailers. 
The absence of such proof would alone be 
sufficient to justify the tria] court in refus- 
ing to grant the temporary injunction 
requested. 


[License to Transact Business in S tate] 


A second ground, which would make it 
no abuse of discretion for the trial court 
to have denied the motion for a temporary 
injunction, is the fact that the answer of 
defendant raised a defense grounded upon a 
point of law which would have to be decided 
by the trial court either on the application 
for temporary injunction, or at the trial 
on its merits, before granting any injunctive 
relief to plaintiff. The issue we have refer- 
ence to is that of the failure of the plaintiff, 
a foreign corporation, to have a license to 
do business in Wisconsin under the provi- 
sions of sec. 180.801, Stats. If the acts of 
the plaintiff in the making of Fair Trade 
Contracts in Wisconsin constituted the 
transacting of business within the meaning 
of sec. 180.801, Stats., then the plaintiff 
would be barred from prosecuting the in- 
stant action under the provisions of sec. 
180.847, Stats. The pertinent provisions of 
such two statutes are as follows: 


“Sec. 180.801 Admission of foreign cor- 
poration. (1) A foreign corporation shall 
procure a certificate of authority from 
the secretary of state before it shall 
transact business in this state or acquire, 
hold, or dispose of property in this state. 


“Sec. 180.847 Transacting business with- 
out certificate of authority. (1) No foreign 
corporation transacting business or ac- 
quiring, holding or disposing of property 
in this state without a certificate of au- 
thority, if a certificate of authority is re- 
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quired under this chapter, shall be per- 
mitted to maintain or defend a civil action 
or special proceeding in any court of this 
state, until such corporation shall have 
obtained a certificate of authority. . . .” 


When an issue of law, such as that raised 
by the allegation in the answer as to failure 
of the plaintiff to be licensed to transact 
business in Wisconsin, is raised in good 
faith and an application is made by the 
plaintiff for temporary injunction, we deem 
it to be discretionary with the trial court 
whether to pass upon the question of law 
at the time of such application for tempo- 
rary injunction, or to defer so doing until 
the trial on the merits. 


We approve of the following statement 
appearing in the opinion of the Iowa su- 
preme court in the case of Beidenkopf v. 
Des Moines Life Ins. Co. (1913), 160 Ia. 629, 
142 N. W. 434, 437, 46 L. R. A. (NS) 290: 


“The writ [temporary injunction] is to 
a great extent a preventive remedy; and 
where the parties are in dispute concern- 
ing their legal rights, it will not ordinarily 
be granted until the right is established, 
especially if the legal or equitable claims 
asserted raise questions of a doubtful or 
unsettled character.” 


[Status Quo] 


A third basis upon which the trial court 
might properly have denied the motion for 
temporary injunction is that ordinarily tem- 
porary injunctions are granted to maintain 
the status quo, and not to upset the same. 
This principle was clearly enunciated by 
this court in State ex rel. Attorney General v. 
Manske (1939), 231 Wis. 16, 21, 285 N. W. 
378, as follows: 


“The function of a temporary restrain- 
ing order is to maintain the status quo, 
not to change the position of the parties 
or compel the doing of acts which con- 
stitute all or part of the ultimate relief 
sought. Consolidated Vinegar Works v. 
Brew, 112 Wis. 610, 88 N. W. 603.” 


In the instant case the defendant had 
purchased his stock of wine from the plain- 
tiff some fourteen days prior to the time 
the plaintiff alleged it made its first Fair 
Trade Contracts in Wisconsin under sec. 
133.25, Stats., and it is a fair inference 
that defendant commenced selling such 
wine at prices determined by himself prior 
to such “fair trading” by plaintiff of its 
products. There was no allegation in the 
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pleadings or affidavits before the trial court 
upon the hearing for temporary injunction 
that the acts on defendant’s part which 
plaintiff sought to enjoin were any different 
after September 22, 1953, than they were 
before. Therefore, the temporary injunction, 
if granted, would have disturbed the status 
quo and prevented the defendant from con- 
tinuing to sell plaintiff’s wine in the same 
manner he had been doing since acquiring 
his stock thereof on September 8, 1953. The 
situation would be entirely different if there 
were proof that either the defendant had 
been selling at prices prescribed in the 
plaintiff’s price list, or had contracted so to 
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do, and thereafter deviated therefrom by 
cutting the established prices. In such 
latter situation a temporary injunction, in- 
stead of disturbing the status quo, would 
tend to preserve it. 


[No Abuse of Discretion] 


It is our considered conclusion that for 
the reasons hereinbefore stated there were 
ample reasons which would have justified 
the learned trial court in denying the mo- 
tion for temporary injunction, and therefore 
such denial did not constitute an abuse of 
discretion. 


By the Court: Order affirmed. 


[7 67,865] General Electric Company v. Utility Appliances, Radio & Television 


Corporation. 


In the New York Supreme Court, New York County, Special Term, Part III. 
132 N. Y. L. J., No. 62, page 6. Dated September 28, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Defenses— 
Lack of Enforcement.—A fair trader was granted a temporary injunction where the 
defendant’s claim of lack of enforcement, or of insincerity therein, of the fair trader’s con- 
tracts was held insufficient to defeat the application. The court commented that it would 
seem that the defendant’s arguments might carry weight as an appeal to legislative 
authority, but that they cannot have the same weight in a court. 


See Fair Trade, Vol. 1, J 3440.34. 


[Temporary Injunction Granted | plication. It would seem its arguments 
might carry weight as an appeal to legis- 
lative authority but they cannot have the 
same weight here. The motion is granted. 
Bond is fixed in the sum of $250. Settle 


order. 


GREENBERG, Justice [Jn full text]: Plaintiff 
moves for a temporary injunction. Defend- 
ant’s claim of lack of enforcement or of 
insincerity therein of plaintiff’s fair trade 
agreements is insufficient to defeat the ap- 


[f 67,866] Paramount Film Distributing Corporation, et al. v. Joe Applebaum, et al. 


In the United States Court of Appeals for the Fifth Circuit. No. 14634. Dated 
October 12, 1954. Modified December 29, 1954. 


Appeal from the United States District Court for the Southern District of Mississippi. 
Sipney C, Mize, Judge. 
Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause—Mis- 
conduct of Jury—Reports of Offers by Defendants to Compromise—New Trial.—Motion 
picture distributors and an exhibitor were granted a new trial and a treble damage judg- 
ment against them was reversed where it was established, from the testimony of the 
members of the jury, that at least three of the jurors not only received information that 
one of the distributors had settled with the plaintiffs but also discussed with each other 
reports that some of the distributors had offered to compromise for $75,000 in one instance 
and $100,000 in another. The reviewing court noted that it had the impression that the 
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jurors were favorably inclined toward the plaintiffs. Even though all of the jurors testified 
that they were not influenced by these reports, the reviewing court stated that it could not 
accept the conclusion that such reports did not strengthen the jury’s attitude in a manner 
prejudicial to the distributors. The record in the case justifies the conclusion that these 
extraneous matters had a substantial influence, prejudicial to the distributors, in producing 
the verdict in the case. Also, the reviewing court pointed out that although the jury found 
for the plaintiffs against all of the non-resident distributors, it exonerated the resident 
defendants who, according to the complaint, were the beneficiaries of an alleged conspiarcy. 


See Private Enforcement and Procedure, Vol. 2, $ 9014, 9015.65. 


Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause— 
Instructions to Jury—Theory of Case—Argumentative in Form.—In an action by a motion 
picture theatre against motion picture distributors and an exhibitor, the trial court erred 
in reading to the jury an instruction, referred to as the theory of the plaintiffs, which 
contained inferences drawn by the plaintiffs and comments on the evidence not supported 
by the record or directly contradicted and which was in the form of an argument to the 
jury, although the trial court cautioned the jury that it was only the plaintiffs’ theory and 
was not evidence or law. The trial court did not give a detailed, comprehensive statement 
of the defendants’ theory comparable to the one given for the plaintiffs. The reviewing 
court was of the opinion that the instruction, written by partisan counsel in the nature of 
argument, but coming from the judge with the force of his position, must have more or less 
overwhelmed the jurors and indelibly stamped upon their minds impressions most favor- 
able to the plaintiffs. Also, the trial court erred in refusing to give the defendants’ counter- 
instruction. 


See Private Enforcement and Procedure, Vol. 2, J 9014.35. 


Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause— 
Instructions to Jury—Incorrect Statements of Law.—A trial court erred in instructing 
the jury, in effect, that every distributor of motion picture films must as a matter of law 
accept all equally suitable exhibitors as customers and must treat them all equally, because 
the instruction overlooks the peculiarities of the motion picture exhibiting business and 
obviously conflicts with the settled law to the contrary. The question in the case was not 
whether there was a duty on the part of the distributors to license their films to the plain- 
tiffs, but whether their refusal to do so was the result of an illegal conspiracy. The trial 
court’s reading of later contradictory charges correctly stating the law did not cure the 
effect of the prior erroneous instructions. 


See Combinations and Conspiracies, Vol. 1, $2005.553; Private Enforcement and 
Procedure, Vol. 2, J 9014.35. 


Combinations and Conspiracies—Conspiracy to Refuse to License Films—Insufficiency 
of Evidence—Prior Contract—Directed Verdict—A motion picture distributor, which was 
charged with conspiring with other distributors to refuse to license first and second run 
films to a theatre, should have been granted a directed verdict where there was no sub- 
stantial evidence from which it could be inferred that the distributor conspired with anyone 
to refuse licenses to the theatre. The evidence established that it was the distributor’s 
practice to license all films in a given season in one contract; such a contract was made, 
according to the custom of the distributor, prior to the time that the distributor had ever 
heard of the theatre; there was no similarity or uniformity between the distributor’s con- 
duct and other distributors’ conduct toward the theatre; there was no evidence to indicate 
a proclivity toward unlawful conduct; there was no evidence that during a certain period 
the distributor had any first or second run films available during the theatre’s existence; 
and there was no evidence that the theatre requested any films during the period or that 
the distributor conspired with anyone to refuse licenses to the theatre. The court noted 
that there was not even the vague conscious parallelism and past proclivity toward un- 
lawful conduct from which a conspiracy could be inferred. 


See Combinations and Conspiracies, Vol. 1, {| 2005.360, 2005.553; Private Enforcement 
and Procedure, Vol. 2, ] 9014.25. 
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Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause—Sub- 
mission of Case to Jury—wWhere a reviewing court granted motion picture distributors 
and an exhibitor a new trial because of jury misconduct and was of the opinion that the 
evidence of an alleged conspiracy was weak and that the distributors and exhibitor’s 
argument that the plaintiffs’ theatre venture was foredoomed to failure because of its 
financial structure, location, and method of operation, the court, nevertheless, was of the 
opinion that the record contained sufficient evidence of conscious parallelism and other 
activities on the part of the distributors in their relations with the defendant exhibitor 
and with the plaintiffs’ theatre to warrant submission of the case to the jury. 


See Combinations and Conspiracies, Vol. 1, {2005.360; Private Enforcement and 


Procedure, Vol. 2, § 9014.25. 
For the appellants: 


Miss.; Frank E. Everett, Jr., Vicksburg, Miss.; 


Gibbons Burke, New Orleans, La.; Earl T. Thomas, Jackson, 


and Meyer H. Lavenstein, New York, N. YS 


For the appellees: Landman Teller, Vicksburg, Miss.; Jerome S. Hafter, Greenville, 
Miss.; and Walter P. Armstrong, Jr., Memphis, Tenn. 


For a prior decision of the U. S. District Court, Southern District of Mississippi, 


see 1950-1951 Trade Cases {| 62,944. 


Before Borau and Russett, Circuit Judges, and Dawkins, District Judge. 


[Appeal from Damage Judgment] 


Dawkins, District Judge [In full text]: 
Appellants are Columbia Pictures Corpora- 
tion, Loew’s Incorporated, Republic Pic- 
tures Corporation, Twentieth Century-Fox 
Film Corporation, United Artists Corpora- 
tion, Universal Film Exchanges, Inc., and 
Warner Brothers Pictures Distributing Cor- 
poration, distributors of motion pictures,’ 
and Paramount Gulf Theatres, Inc., an 
exhibitor” They appeal from a judgment 
against them in the amount of $450,000 
treble damages and $40,000 attorneys’ fees. 


[Conspiracy Alleged] 


Appellees Joe Applebaum and Bertram 
E. Simms, as partners in the ownership and 
operation of the Center Motion Picture 
Theatre, sued the corporate appellants along 
with Clyde G. Darden and W. A. Prewitt, 
Jr., owners and operators of the Lake 
Theatre, charging a common conspiracy to 
monopolize the motion picture business in 
Greenville, Mississippi, and to restrain trade 
in the distribution of films, all in alleged 
violation of the Sherman and Clayton Anti- 
Trust Acts.* Specifically, it was alleged, 
inter alia, that appellees had built an amuse- 
ment center on the outskirts of Greenville, 
including the Center Theatre, which they 

1When it is necessary to refer to these 
appellants individually, they will be called 
respectively: Columbia, Loew’s, Paramount 
Distributing, Republic, Fox, United Artists, 


Universal and Warner. Collectively, this group 
will be referred to as the distributors. 
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opened February 9, 1947; that at the time 
three other theatres were operating in 
Greenville, Paramount and Delta (by Para- 
mount Gulf) and the Lake (by Darden and 
Prewitt), all of which were in downtown 
Greenville; that Paramount was the largest 
but when built Center was larger and more 
modern than either Delta or Lake; further 
that all defendants joined immediately in a 
conspiracy to restrict first-run and second- 
run films to the exhibitor defendants, to 
deny them to Center, and to grant unrea- 
sonable clearance rights over Center, thereby 
forcing the latter to close and damaging 
complainants to the extent of $200,000. They 
prayed for treble damages of $600,000 and 
trial by jury. 


[Disposition of Case] 


The case was tried intermittently over a 
period of approximately seven months, with 
a record of some 5,996 pages in 21 volumes. 
Defendants moved for a directed verdict at 
the end of plaintiffs’ case, but the Court 
reserved ruling until the evidence was com- 
pleted. Similar motions at the end of the 
evidence were denied, as were motions for 
judgment notwithstanding the verdict and 
in the alternative for a new trial. 

A claim against RKO was compromised 
during the trial for the sum of $10,000 and 

? Hereinafter called Paramount Gulf. 


226 Stat. 2093 3s Stat. (a0; vous no Oe eon Oe, 
Sections 1, 2 and 15. 
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there was a verdict and judgment for 
defendants Darden and Prewitt, doing busi- 
ness as Lake Theatre. 


[Issues on Appeal] 


Counsel for appellants‘ state the issues 
on this appeal as follows: 


“First: Whether there was any sub- 
stantial evidence of a conspiracy by each 
appellant with each and every other ap- 
pellant to deprive plaintiffs of motion 
pictures for first run in Greenville. 

“Second: Whether there was any sub- 
stantial evidence that plaintiffs were in- 
jured in their business or property as a 
direct and proximate result of the afore- 
said conspiracy.” 

The motions for a new trial (on which 
testimony was taken) (R. 5783, 5941) raised 
the following additional questions: 


“VYhird: Whether the trial court erred 
in giving certain instructions and refusing 
certain instructions requested by the de- 
fendants. (All defendants duly objected 
to the court’s action.) 


“Fourth: Whether the verdict of the 
jury acquitting the Lake and holding 
appellants liable necessitates a new trial, 
not only with respect to Loew’s Universal 
and Columbia, but also with respect to 
the remaining appellants. 

“Fifth: Whether the prejudicial and 
extraneous influences on, and information 
acquired by, the jury required that there 
be a new trial.” 


For the purposes of this decision, these 
points may be considered under three gen- 
eral headings: (1) failure to direct a verdict 
for defendants; (2) erroneous charges gen- 
erally and undue emphasis in dealing with 
the special requests of plaintiffs as com- 
pared to those of appellants by the trial 
court; and (3) the overruling of a motion 
for a new trial, which, in addition to alleg- 
ing insufficiency of the proof, charged mis- 
conduct of the jury, information as to the 
settlement with RKO and rumors of offers 
of compromise by the other defendants 
gotten to it during the trial. These will be 
taken up in reverse order, since what we 
have to say about the third will have an 
important bearing on the other two. 


4Republic presented also a separate argu- 
ment, and its position will be dealt with later. 
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[Prior Litigation] 
The trial began on January 30th and 
ended on September Ist, 1951. It was 


conducted in an atmosphere undoubtedly 
friendly to the plaintiffs, as against the 
non-resident corporations. Most of the 
latter had been involved as defendants in 
the well known, nationwide suit by the 
Government (U. S. v. Paramount Pictures, 
Inc., et al., tried in the first instance by a 
Statutory three-judge court in 1946 [1946- 
1947 Trape Cases J 57,470], 66 F. S. 323, 
without a jury, and, on appeal, affirmed on 
the conspiracy and monopoly counts by the 
Supreme Court of the United States in 
1948, same title [1948-1949 Trane CasEs 
7 62,244], 334 U. S. 131), in which the 
defendants therein were found guilty of 
violating, in many respects, the same stat- 
utes, relied on here particularly sections 1 
and 2 of the Sherman Anti-Trust Act. 


[Jury System] 


The framers of the Federal Constitution 
believed that citizens of states other than 
that of plaintiffs would have a better chance 
of fair treatment in the National Courts, 
where judges are appointed for life or 
during good behavior, and were therefore 
presumably as free from partisanship as 
was humanly possible to make them. These 
considerations, combined with the control 
of the judges in the examination as to 
qualifications of jurors, their power to 
comment on the evidence and to advise the 
jury in the charge as to the relationship 
of the facts and the law, unquestionably 
create a situation, especially where a highly 
penal statute, as in this case, is involved, 
requiring him to exercise a high degree 
of care and diligence to see that nothing 
is done that may add the weight of his 
position to the inescapable advantage of 
the local citizen, in trying the case before 
a jury chosen from the community in 
which the latter lives and to whom he is 
usually known. 


[Considerations | 


In a protracted trial such as this, with 
the jurors left free to go and come when 
not hearing the case, the opportunities to 
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see and evaluate the local litigant as against 
the large and “soulless” foreign corpo- 
ration, often produces a favorable attitude 
toward the complainant, in a damage suit, 
notwithstanding the honesty and integrity 
of those performing the important duty of 
determining the weight of the evidence and 
the consequent rights of the parties litigant. 
We who have had long experience with 
such matters recognize this as one of the 
weak links in the jury system, although 
we cherish that system as one of the great 
pillars in the structure of our free insti- 
tutions. The ordinary layman, taken from 
the private walks of life, may have a sin- 
cere desire to do justice between his fellow 
men; but he is usually a complete stranger 
to the intricacies of legal problems, and 
every safeguard possible should be ob- 
served to see, first, that he allows nothing 
but the sworn testimony to influence his 
decision, and second, that no outside con- 
siderations are thrown into the balance to 
divert his attention from the testimony, in 
making up his mind. He has to be told 
that he is the sole judge of the weight 
of the evidence and the credibility of the 
witnesses, and that he has the high privi- 
lege, in event of conflict, to determine 
which he will accept. In a case of this 
kind, if the jury finds that the plaintiff 
is entitled to recover at all, the statute 
permits the trebling of the amount as a 
penalty, and to that extent, it partakes of 
the nature of a criminal charge, for which 
reason, it would seem, the proof should 
be stronger than in an ordinary civil ac- 
tion.’ Hence, the trial court should impress 
upon the jury as clearly as possible the 
meaning of the phrase “preponderance of 
the evidence.” 


5 Harrison v. Vose, 50 U. S. 372; Hatfried, 
Inc. v. Commissioner, 162 F. 2d 628; General 
Ice Cream Corp. v. Benson, 113 F. Supp. 107; 
Landry v. Mutual Life Ins. Co., 56 F. Supp. 
156; Madison v. Prudential Ins. Co., 190 La. 
103, 181 So. 871. 

6 “As heretofore stated, in order to determine 
whether the matter was prejudicial it is neces- 
sary to read the entire record of the testimony 
on the motion for a new trial, which begins 
with the testimony of Guido at page 38 thereof. 
I have read this entire testimony and think 
conclusively that the testimony of Guido shows 
he was not influenced by the extraneous matter, 
and before going further with this I will make 
a finding of fact because of some conflicts in 
the testimony: 

“I find as a fact that while he was a member 
of the jury, and before the case was submitted 
to the jury for consideration, that one juror 
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[Conduct of Jury] 


In view of what has thus been said, it 
is highly necessary that no outside influ- 
ence or circumstances should be thrown 
into the scale to induce a conclusion which 
otherwise might not be reached. We there- 
fore find it essential to carefully review the 
record as to the conduct of the jury and 
such outside matters as could have influ- 
enced their verdict, notwithstanding the 
very thorough consideration which they 
received at the hands of the lower court. 
The solution of this question does not re- 
quire a positive finding that the jury was 
actually influenced by what took place; 
but rather involves a determination as to 
whether or not it was made reasonably 
certain that they were not. See Mattox v. 
United States, 146 U. S. 140; McDonald v. 
Pless, 238 U. S. 264; Southern Pacific Co. 
v. Klinge, 65 F. 2d 85; Bateman v. Donovan, 
131 F. 2d 759; Wheaton v. United States, 
133 F. 2d 522; Jorgensen v. York Ice Mach. 
Co., 160 F. 2d 432; Liggett & Myers To- 
bacco Co. v. Imbraguglia, 73 F. Supp. 909. 
As stated, the court below reviewed the 
many incidents complained of, and although 
being in doubt as to whether the jurors 
could lawfully be interrogated as to the 
effect, if any, those incidents may have 
had upon the verdict, yet he permitted it 
and found affirmatively that they had none. 
An appellate court is always reluctant to 
disagree with the trial judge in such mat- 
ters, yet it has the duty to see that there 
is no miscarriage of justice. 


|Trial Court's Conclusions] 


We quote in the footnote from the court’s 
analysis and conclusions.® 


stated in the hearing of Guido that the com- 
panies wanted to compromise the case for 
$100,000.00. Guido asked: ‘Where did you get 
your authority for that?’ The juror replied: 
‘I got it from good authority.’ This statement 
was made in the corridor or hallway off the 
courtroom and outside of the jury room. There 
were other jurors standing around at the time, 
but Guido does not know whether it was heard 
by them. The juror who made the statement 
was telling it to Guido. On another occasion 
when Guido was playing dominoes at a smoke- 
house an outsider made a remark in Guido’s 
hearing that they had tried to compromise the 
case for $100,000.00 and it was turned down. 
That person was not a member of the jury. 
On another occasion, when Guido was driving 
by the Vicksburg Hotel a man by the name of 
Freedman waved at him and he stopped. Freed- 
man asked Guido if he was on the jury and 
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The Court found that other than Guido, 
Rockwood and Delaughter, none of the 
jurors heard anything about the settlement 
with RKO and rumored offers to com- 
promise by the other defendants for $75,000.00 
or $100,000.00 until after the trial, as dis- 
closed by the testimony of the remaining 
nine. 

There was also another incident which 
happened in the Courtroom during the 
trial on July 10, 1951, in which plaintiff 
Applebaum winked at Juror Rockwood and 
the latter smiled back. This was noticed 


Guido replied that he was. Thereupon Freed- 
man said: ‘Well, if you can take care of my 
friend Applebaum I will appreciate it.’ Guido 
stopped him immediately and said: ‘I don’t 
want to discuss this case. I am on the jury all 
right.’ Freedman replied: ‘Well, maybe it 
will be worth while to you.’ Guido replied: 
“You are talking to the wrong man.’ Freedman 
said, ‘How is the case going to come out?’ 
Guido replied, ‘I don’t know anything about ICs 
and drove off. That was two or three months 
before the case ended. Guido did not even tell 
anybody about it. In the jury room, after the 
case was submitted, not a word was said 
about either of these occurrences, nor did Guido 
at any time report the occurrences to the court 
or any Officer. 

“Juror Liddell is a plumber and was a mem- 
ber of this jury. He made two trips to Green- 
ville, Mississippi while the Center Theatre case 
was being tried, where this theater is located. 
The first trip was to attend the wedding of his 
brother-in-law, and his wife and daughter and 
a friend accompanied him on this trip, which 
was about June 23. His brother-in-law is Ben 
C. Penn, Jr., who is the legally adopted son 
of Ben C. Penn, Sr., who testified as a witness 
for the plaintiffs in this case. He went up on 
Saturday and returned on Sunday, and stayed 
in the home of his father-in-law. On his, way 
there or back he saw the Center Theater, as it 
was on the highway he was required to travel. 
He made another trip in August, with his 
family, to visit his wife’s parents, as she was 
expecting to give birth to a child in the near 
future and desired to have this visit with her 
family. He testified that on neither of the 
occasions did he discuss the lawsuit with Mr. 
Penn, Sr., nor did he know that Mr. Penn, Sr. 
was going to be a witness in the lawsuit until 
he walked to the witness chair. He had been 
considering going into business with his father- 
in-law in Greenville for some two or three 
years and still had that under consideration; 
that Mr. Penn, Sr. knew he was a member of 
the jury and learned this in the Spring and 
learned this while on a visit to the home of the 
juror at Natchez, when they had come to talk 
over the wedding plans of Penn, Jr. and they 
were accompanied by his fiancee. He saw the 
other picture shows located in Greenville as 
he could not miss seeing them in driving 
through the main parts of town. He heard 
nothing in the jury room to the effect that 
$100,000.00 had been offered in compromise and 
did not learn of that until after the trial. 
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by the court itself, the jury was dismissed 
for the day and the court recited what 
happened, as appears in the footnote.’ All 
defendants at the time moved for a mistrial, 
which was denied. 


[Motion for New Trial] 


We now proceed to review for ourselves 
the testimony as to the alleged misconduct, 
efforts of persons outside, and reports of 
offers by defendants to compromise which 
reached at least some of the jury during 
the trial, as alleged in the motion for a 


“William Rockwood was a member of the 
jury and during the progress of the case, and 
before the jury retired for consideration of their 
verdict, he heard a discussion or received infor- 
mation that an offer of $75,000.00 in compromise 
had been made. This happened in a cafeteria. 
He had gotten his tray in the crowded cafeteria 
and saw a booth where two men were sitting 
and he asked if he could sit there. They re- 
plied, ‘Certainly’. He put his tray down and 
began to eat his dinner. No conversation was 
addressed to him, but one of the men in his 
hearing asked the other fellow what he was 
doing down there and this man replied: ‘I’m 
down on the picture show trial’, and said, ‘It 
must be a mighty big case, I hear they offered 
to compromise for $75,000.00’. This party 
further stated that he had brought some wit- 
nesses down from Greenville for the case. This 
was in July or August. He ate his lunch and 
left immediately. He did not tell Guido or 
anyone else about what he had heard. During 
the progress of the trial he heard a discussion 
among some of the jurors that there was an 
offer of $75,000.00. He understood it to be 
said that the defendants had offered to pay 
$75,000.00. 

“T. J. Delaughter was a member of the jury 
and received or had information that one of 
the parties in the case had settled or compro- 
mised, having heard this in the hall, off from 
the court room. He said that Juror Liddell 
had stated that he understood the Columbia 
Cerporation had paid off. Being asked how he 
knew, he said, ‘A little bird told me.’ Being 
asked, ‘Do you know it to be a fact?’ He said, 
‘I have heard it.’ As he remembered, he had 
heard that $10,000 had been paid. He heard 
some discussion in the jury room and some 
member said it was RKO that was out instead 
of Columbia. He further testified that he did 
not remember who said it, but it was reported 
to them after they had retired: ‘You had 
better settle this because the judge is going 
home at 11 o’clock. He is going to leave here 
and he won’t be back before Tuesday and we 
will have to lay over here until the judge 
comes back.’ That was said several times and 
finally it was said: ‘Let’s decide this thing. 
We don’t want to stay here until Tuesday morn- 
ing.’’’ (R. 5950-5953.) 

T“THE COURT: During the early cross- 
examination by Mr. Green of this witness, the 
court noticed Mr. Applebaum smile and wink 
at the second juror distant from me, further 
distant from me on the front row, and the 
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new trial. As stated earlier, the court 
allowed each side to present anything 
within its knowledge bearing upon these 
charges, including exhaustive and unre- 
stricted examination of the jurors them- 
selves. It was taken up on October 23rd 
following the verdict on September Ist, 
1951. The first twenty pages in the record 
on the hearing of this motion, were con- 
sumed with objections to the use of jurors 
as witnesses, arguments, colloquies between 
the court and counsel, including the state- 
ment by those for plaintiffs that defendants 
had employed private detectives to investi- 
gate the charges of misconduct by the 
jury and who had made written reports. 
This was followed by a demand that they 
be furnished to plaintiffs’ counsel before 
proceeding with the hearing. Counsel for 
defendants stated they did not have reports 
present but the court directed them to tele- 
phone their offices in New Orleans to send 
them up so opposing counsel might see 
them. [*] 


[Testimony of Jurors] 


When the first witness was called, and 
before his testimony began, the Court 
interrupted to say with respect to objections 
by counsel for plaintiff, as quoted in the 
footnote. 


Juror Guipo: After developing the fact 
that the witness had been a juror in the 
case who lived at Vicksburg where it was 
tried, counsel for defendants asked and 
the witness answered questions, among 
others, as follows: 


“QO. Mr. Guido, while you were a mem- 
ber of the jury and sitting on the jury, 
and before the case was submitted to 
the jury for consideration, did at any 
time there come to you information con- 
cerning a compromise of this case? 


juror pleasantly smiled back. At the beginning 
of this trial, when I let the jury separate, I 
instructed the jury to remain together as far 
as possible, but during the recess hours to get 
to the end of the hall, the purpose being there 
should be no social contact. At this time I 
will not declare a mistrial, but I want to say 
to Mr. Applebaum that if I see that occur 
again, I am going to punish him very severely. 
I don’t know what course I would take with 
reference to the entry of a mistrial; I am of 
the opinion at this time that no serious damage 
was done by this conduct, but it was improper 
and is calculated to have an effect upon the 
verdict of this case, and I wanted the record 
to show from what I observed because it was 
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“A. Well, one thing I heard—there 
was one juror among the jury, I don’t 
know which one it was. 


“QO. I just want the facts. 


“A. He said the companies wanted to 
compromise it for $100,000.00. I said, 
‘Where did you get your authority for 
that?’ He said, ‘I got it from good au- 
thority.’ I didn’t pay any attention to 
thaten 

“OQ. That was stated to you on the 
jury? 

“A. No, on the outside. You know, in 
talking. 

“CQ. That was in the corridor? 

“A, Yes, sir. 


“Q. And the juror who made that state- 
ment to you was whom? 


“AT couldn't tell you. That has been 
six or seven months ago. 


“QO. You know it was a member of the 
jury? 

“A. Yes, I know it was a member of the 
jury, but I don’t know where he got the 
information. 


“OQ, Do you know what was stated to you 
as to the fact that he had tt on good 
authority ? 


“A. That is what he said. I don’t know. 


“QO. The statment was definitely made 
to you? 


“A. Not made to me, Well, I guess tt 
was made to me, too, and I guess he told 
somebody else that. 


“O. There were several jurors standing 
around ? 


“A. I know they were close. I dowt 
know whether they heard it or not. 


“QO. His remarks were being addressed 
to the ones who were standing around? 


very definitely done, and I wanted to explain 
to the plaintiff, Mr. Applebaum, that that will 
not be permitted. I do not impute to him at 
this time any direct purpose of influencing the 
jury, but it is calculated toward a possibility 
of that effect; so, I just don’t want it to occur 
again.’’ (R. 3673.) 

{* A statement following this sentence was 
deleted. See 1955 TRADE CASES J 67,927.] 

8 ““THE COURT: Mr. Armstrong, I think all 
of your objections are well taken care of, sofar 
as the record is concerned. If anything de- 
velops on the trial that you think your objection 
doesn’t cover, you are at liberty to raise fur- 
ther objections.’’ (R. 5783.) 
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“A. He was telling me about it. I don’t 
know if the other fellows heard it or not.” 


“Q. Now then, on another occasion 
while you were still on the jury in this 
case and prior to the time the case was 
submitted to the jury, in the Central 
Smoke House did you hear anything 
concerning a compromise in this law- 
suit ? 

“A, Well, I was there one evening— 
that was two or three months before 
the case was over. I think it was during 
a recess. I was playing dominoes—well, 
I don’t know whether I was playing or 
not—there are so many tables around 
there—it was a distance from here to 
maybe Mr. Thomas. 

“QO. How far is that,—ten or fifteen feet? 

“A, I don’t know. A fellow made a re- 
mark that he understood they tried to com- 
promise the case for $100,000.00 and they 
turned it down. I dowt know where he 
got the information.” 


“QO. Did he make any statement as to 
where he got his information? 

“A. I don't know if he did or not. I 
didw’t pay any attention to it nohow. 

“QO. Was he a member of the jury? 

“A. No, no.” 


“QO. Was he playing dominoes? 

“A. I don’t remember. It has been so 
long ago. I don’t pay attention to those 
kind of things. I just forgot about it.” 


“QO. Do you recall who made the state- 
ment? 


a AY es" 

“Q. Who made it? 

“A. A fellow by the name of Nasey 
Hirsch—old man Hirsch’s son, who used 
to be a lawyer.” 


“OQ. And before the jury retired to con- 
sider the case, did anyone ever attempt to 
talk to you about this lawsuit? 

“A. Well, one man, like I told you,—a 
fellow by the name of Freedman. I was 
driving by the Hotel Vicksburg and he 
waved at me and I stopped. He was talking 
to somebody but I forget who. He asked 
me if I was on the case. I told him I was. 
He said, ‘Well, tf you can—,—I don't 
know how he said it, but something like: 
If you can take care of my friend Apple- 
baum, I will appreciate it’ I stopped him 
right away. I said, ‘I don’t want to discuss 
this case. I am on the jury all right’ He 
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said, ‘Well, maybe it will be worthwhile 
to you. I said, ‘You are talking to the 
wrong man.” He said, ‘How is the case 
going to come out? I sad, ‘I dowt know 
anything about it”? And I drove off.” 


“Q. That was sometime before the 
case ended? 

“A. Yes, sir. That was two or three 
months, JI didn’t pay attention to it. I 
didwt even tell anybody. I dont guess he 
meant anything.” (R. 5784-5788) (Emphasis 
supplied.) 


On cross examination, in the main, the 
witness reiterated what he had said on di- 
rect examination, but admitted he had told 
juror Delaughter about the approach of 
Freedman, because, as he stated, Delaughter 
had reminded him of it since the trial (R. 
5794), whereas on direct examination he 
had said in regard to the Freedman inci- 
dent, as appears above, . . . J did not pay 
attention to it. I did not even tell anybody 

(R. 5793). It further appears that 
before the trial of the motion was taken up, 
counsel for the plaintiffs had assembled all 
of the jurors together at one time in a single 
room, read to them the charges in the mo- 
tion for new trial, and had thoroughly inter- 
rogated them about those charges, with 
whatever effect, as compared to interview- 
ing them separately, it might have on their 
testimony, when called to testify under oath. 
Of course they were not sworn on that 
occasion, yet we must assume they were 
human and subject to such natural resent- 
ments as might arise from an attack upon 
their verdict. They were at least permitted 
to know what each other would say when 
called by defendants’ counsel, who appar- 
ently had no other means of making proof 
of the matters which they had charged 
except by the testimony of the jurors them- 
selves. Strange to say counsel for appel- 
lants apparently followed a similar course. 
Freedman certainly could not be expected 
to admit that he had attempted to bribe 
one of these jurors. 


Juror Lippert: Liddell was a plumber who 
lived in Natchez. During the trial he visited 
in the home of his father-in-law, Ben C. 
Penn, Sr. at Greenville, (where all the 
theatres were located) who was a witness 
for plaintiff but which fact Liddell said was 
unknown to him at the time. On his visit 
to Greenville he passed and observed the 
surroundings of all three theatres, The first 
trip was made to attend the wedding of 
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his brother-in-law on June 23rd and a sec- 
ond one was made in August following “the 
week-end before the week that the case was 
closed” after Penn, Sr. had testified. He 
stated the reason for the latter trip was that 
his wife wished to visit her parents shortly 
before an expected child was born. On the 
first trip Liddell discussed with his brother- 
in-law the possibility of joining the business 
of his father-in-law as agent for typewriter 
dealers but said nothing to Penn, Sr. about 
it then. However, on the second trip, 
shortly before the case was finished after 
he had seen Penn, Sr. on the witness stand, 
the two did discuss it. Penn, Sr, also 
visited Liddell in Natchez three times dur- 
ing the trial, two of which were after 
Liddell had learned that Penn was a wit- 
ness for plaintiffs, While in Greenville on 
the second visit in August, Liddell went to 
the place of business of his father-in-law, 
which was right next door to the Lake 
Theatre, and he also rode around Greenville 
observing all of the theatres including Par- 
amount, Delta and Lake, as well as their 
surroundings. He told some of the other 
jurors of the relationship with Penn, Sr., 
but got no permission for the second visit, 
nor did he report it to anyone in authority 
after learning that his father-in-law was a 
witness. At the time Liddell testified on 
the motion for new trial, he was still nego- 
tiating with his father-in-law in regard to 
the typewriter business, including the idea 
that Liddell might either join the agency 
at Greenville or have a separate one at 
Greenwood. 


On cross examination, the court allowed 
Liddell to testify as to how the jurors stood 
when they first went out, that is, 11 for the 
planitiffs and one doubtful but he did not 
state at the time who the doubtful one was. 
Further on in the cross examination he 
testified: 


“Q. Do you recall whether or not after 
your first discussion, after the jury did 
indicate the vote or how they stood, 
whether or not Mr. Guido was first for 
the plaintiff or for the defendant, as best 
you remember? 


“A. Well, I think, to the best of my 
recollection or remembrance, when we 
first went in his attitude was it was a 
bad business deal and he didn’t know 
whether they should get anything or not, 
but it wasn’t but two or three conversa- 
tions when he said, ‘Well, let’s give them 
something.’” (R, 5819) 
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This was followed by the statement that 
he never heard anything of a compromise 


for $100,000.00 until the case ended. 


“OQ. Was anything ever said in that jury 
room or said to you any time after your 
father-in-law became a witness, or that 
you heard either before or after you began 
the service as a juror, or up to the time the 
case was actually decided and your verdict 
rendered referring to any statement that 
had been made that there had been an offer 
by the defendants to the plaintiffs in the 
sum of $100,000.00? Or, in any other sum? 

“A. The first I heard of that was after 
the case was closed and the verdict given. I 
believe Mr. Hafter told us about it in Mrs. 
Short’s office.’ (R. 5819) (Emphasis sup- 
plied) 


Juror Rockwoop: Rockwood was a re- 


tired railroad man who lived in Vicksburg. 


His testimony is quoted in part as follows: 


“Q. Now, Mr. Rockwood, during the 
progress of the case and before the jury 
retired for its consideration of the case, 
did you have any occasion to hear any 
discussion or receive any information 
about a compromise in this case? 


“A. Well, as I stated before to you 
and to Mr, Teller, I was in the Jitney 
Jungle—I ate over there quite a bit dur- 
ing the trial—I went through the cafeteria 
with my tray and was sitting in the booth 
that holds four and there were two gentle- 
men there. I said, ‘Can I sit here?’ They 
said, ‘Certainly’. I set my tray down and 
proceeded to eat. One of them said to 
the other, ‘What are you doing down 
here?’ And he said, ‘I am down here on 
that damn picture show trial.’ The other 
one said, ‘What is it?’, and he said, 
‘Haven’t you read about it?’ I don’t re- 
member whether he had or not, but he 
said, ‘It must be a mighty big case, I hear 
they offered to compromise for $75,000.00.’ 
And that is all I heard. By that time 
some lady came to the other side of the 
booth and I finished before the two 
gentlemen and the lady did. 

“Q. Did anybody say anything about 
bringing some witnesses down? 

“A. He said he had to bring some wit- 
nesses for the picture show case. 

“Q. From where? 

“A. He said from Greenville. That 
was, I figure, about three weeks after 
Mr. Thomas came back from his opera- 
tion,—two or three. That must have been in 
August,—July or August.” (R. 5823-5824 ) 
On cross examination the witness stated 

he never mentioned hearing the above 
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statement to any of the jurors, nor was any- 
thing else said about a compromise. We quote 
from further cross examination: 


“Q. Had you ever heard—other than what 
you have just told the Judge, which tran- 
spired in your presence under the circum- 

stances which you have related—anything 
said about any kind of settlement being 
offered? 

“A, No, sir. 

“Q. Did you ever hear any member of the 
jury discuss any such thing ? 

“A. No, sir, I did not. 

“Q. Did you tell this to Mr. Guido or 
anyone else—I mean what you heard about 
the $75,000.00 settlement ? 

“A. No, I did not. 

“GQ. Did anyone else tell Mr. Guido or any 
of the other members of the jury in your 
presence anything about a settlement being 
offered by the defendants or by the plaintiffs 
or anybody else? 


“A. No, sir, I hadn’t heard of it and didw’t 


hear it in the jury room.” (R. 5828-5829) 
(Emphasis supplied.) 


The Court again allowed counsel for 
plaintiffs to question the witness fully on 
cross-examination as to how the jury stood 
when it went out and as to how the verdict 
was reached. He was further permitted 
to testify about a conversation with juror 
Guido after the trial: 


“Q. Were any of them for the defend- 
ants at all on the first ballot at the outset? 

“A. I believe there was one for the 
defendants, or maybe two. 

“Q. Do you recall who those two were, 
—as best you can recall? 

“A. I think it was Mr. Delaughter, and 
Mike Guido. 

“QO. After you gentlemen of the jury 
discussed your conclusions on the testi- 
mony, did you all finally get together? 

“A. We finally did. 

“Q. Both of them came over to your 
viewpoint that the majority of ten orig- 
inally entertained? 

vA. dbat, iS, tight. 
(Emphasis supplied.) 


(R, 5829-5830) 


He was then further interrogated on re- 
direct about a conversation with Mr. Burke, 
one of plaintiffs’ counsel] and admitted he 
had said something about “sandhouse gos- 
sip” about an offer of compromise for 
$75,000.00 but denied he had ever reported 
what he had heard at the cafeteria to the 
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jury or that it was discussed in the jury 
room. Then on recross examination, he 
gave the following testimony: 


“Q. Did you say you heard that among 
the jurors, the discussion about the state- 
ment? I don’t know what you mean by 
sandhouse gossip. Did anybody say anything 
about it? 

“A. I heard some of them say there was 
an offer of $75,000.00. 

“Q. That was during the trial? 

ING Ms SOR 

“QO. By the jurors? 

APE SaSt7: 

“Q. Do you remember who it was? 

“A. No, I don’t. 

“Q. Was that before or aster you heard 
the discussion at Jitney Jungle? 

“A. I dont remember whether it was 
before or after I heard it in Jitney, 

“Q. Do you remember whether that was 
among the members of the panel? 

“A. Yes, sir. 

“Q. Do you recall who, if anyone, did 
so discuss it? 

Pee Nomladonst 

“Q. Did you ever tell anybody? 

“A. No, I did not. The only one I was 
close with was Mr. Clark. I picked him 
up every day, and I don’t remember hav- 
ing told him a thing in the world about it. 

“Q. Do you know anybody else that 
told Mr. Clark? 

“Ay No witdont: 

“QO. You said that was not discussed 
among the jury and if you hadn’t heard the 
conversation you wouldn’t have heard any- 
thing about the statement? 

“A. That is the first I heard of it. 

“Q. Did you hear anything after? 

“A. I heard later on among the jurors 
that they heard there was a compromise 
offer of $75,000.00. There would be three 
or four standing in the hall gossiping and 
that was the extent of it. 

“Q. Do you know if they said the plain- 
tiffs offered to take $75,000.00 or the de- 
fendants offered to pay wt? 

“A. The defendants offered to pay 1t. 


“Q. Is that what the fellow said in 
Jitney-Jungle? 

“A. He didn’t say who, He heard that 
they offered to pay $75,000.00.” (R. 5832- 
5834) (Emphasis supplied. Compare this 
with his testimony on cross examination 
earlier above.) 


1 67,866 


69,810 


Juror DeLAuGHTEeR: Juror Delaughter 
lived at Hermanville, southeast of Vicks- 
burg, and traveled back and forth part of 
the time during the trial with jurors Ball, 
Marsh and Liddell. He testified as follows: 


“Q. Now, Mr. Delaughter, during the 
progress of this trial and before the case 
was concluded, did you receive any knowl- 
edge or information concerning the fact that 
one of the parties in this case had settled 
or compromised the case? 

“A. Yes, sir. 


“Q. Now, state what that was and how 
and when you received that information? 

“A, Well, it was in the hall. 

“Q. Which building? 

“A. This building—right out there. 
When we were in the hall during recess 
Or sometime when we were excused, Mr. 
Liddell and myself were discussing the case 
as usual and. he made the remark. Now, I 
have to tell you this so you can tell why 
this came up. I had sad that I couldn't 
see where they had made a case of it yet. I 
believe that was the words that probably was 
sad before that, and when we went out he 
said, ‘Well, what you going to say now?’ 

“Q. Who said that? 


“A, Mr. Liddell. ‘—The Columbia Cor- 
poration have paid off? I said, ‘How do 
you know that they have?’ He said, ‘Well, 
a litile bird told me’ I said, ‘Do you know 
wt to be a fact? ‘Well’, he says, ‘I have 
heard it. 


(Compare this with Liddell’s denial above. 
[P. 5819 of the record.]) 


“Q. Was any figure mentioned that you 
recall? 


“A. It seems to me, if I recollect, that he 
said $10,000. I believe that was said. 

“Q. Now, was there any further con- 
versation by you or any others of the 
jury concerning whether that was Colum- 
bia or some other party in the suit? 


“A. Not at that time, no, sir, 


“Q. Was there any later conversation 
as to who it was? 


“A. Not as I recall any special time 
that that was discussed. 


“Q. Was it ever said that it was RKO 
instead of Columbia? 


“A. Weil, after we went in the jury room 
this was mentioned, that instead of that 
being Columbia—or probably before—when 
we were told by the Court that RKO was 
out of it. Then someone—I don’t remember 
how it was said, but someone said it was 
RKO instead of Columbia that paid off” 
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“Q. During the course of the trial did you 
ever hear of any member of the jury having 
been approached by someone on the outside 
concerning the case? 


Ae Yes; Sir 
“QO. Who? 


“A, Mike Guido told me some fellow ap- 
proached him.” 

“QO. He did state that to you? 

“A. One evening going home. We were 
going down the hall and he and I were 
behind and he told me some man approached 
him and told him he could make some money 
or something to that effect. He said, ‘Any- 
body said anything to you?’ I said, ‘No’ 
He said, ‘I told them they weren't talking 
to me. That was as near as I can get to it. 

“Q. Now, Mr. Delaughter, I believe 
you received this case on the week-end, 
or as the week-end was approaching? 

“A, Yes, sir, on Friday, I think, 

“Q. And the verdict was brought in the 
next morning? 

eX, MES. Bite, 


“Q. That was on Labor Day week-end, 
—Labor Day, I believe, was on Monday? 


AC MY CS asi) 


“Q. What, if anything, was said in the 
jury room about the adjournment of court 
on Saturday?” 


“A, I don’t remember who said it, but 
it was reported to us, ‘You better settle 
this because the judge is going home at 
eleven o'clock. He is going to leave here 
and he won’t get back before Tuesday 
and we will have to lay over here until the 
judge comes back.’ That was brought 
into the jury room. I don’t know exactly 
who said it. I don’t believe I remember 
that, but it was said several times. It 
was said, ‘Let’s decide this thing. We 
don’t want to stay here until Tuesday 
morning.’ 

“Q. Before the time the case ever went to 
the jury there had been discussion by you, or 
efforts on the part of the jury to persaude 
you to thew views? 

“A. Oh, yes. 

“Q. Starting that early? 


“A. I don’t remember just when it was. 
I do know this,—it was before Mr. Apple- 
baum was dismissed as a witness that 
we began on a kind of discussion,—first 
one and then another arguing,—and it 
Peas on until it was through, every 
ay.” 
(This was before plaintiffs had finished 
their case.) 
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“Q. You did mention that you had heard 
—I think you specifically said you heard 
from Mr, Liddell—that Columbia was out, 
having made a settlement? 

“A. That is right. 


(Liddell was the juror who visited his 
father-in-law, a witness for plaintiffs, the 
second time just before the case ended, 
and this witness also visited Liddell at 
Natchez some three times during the 
trial.) 


“Q. Later on you figured it must have 
been RKO instead of Columbia? 

“A, Yes, sir. 

SO) i) you know whether or not that 
was a conclusion that was deduced from 
what was seen or heard in the court room? 
_ “A. I don’t know, no, sir. I dont know 
gust how that was learned. He didn’t tell 
me that. He didn’t say how he got it. 

“Q). Did he say he had figured it out? 

__ “A. No, sir, he didn’t tell me. I believe, 
if I remember, he said a little bird told 
him, or something like that. I don’t remem- 
ber just exactly how he answered it. 

“Q. You later found out that that con- 
clusion was erroneous? 

“A. We later found out they were still in. 

“Q. As you have already told us, you 
recall the fact that the court instructed 
you that RKO was not a party—maybe 
that fact influenced you one way or the 
other and entered into your consideration? 


“A, That is right, he told us that.” 


“Q. There was no basis for it that you 
know of other than some member of the 
jury expressed their opinion? 

“A. It was said more than once, when it 
would reach the jury, and we began to think 
and we said, ‘We hope we don’t have to stay 
here until Tuesday, and somebody said, ‘Are 
we gomg to spend Labor Day here?’ 

“QO. They were talking to you,—you 
were the only one that hadn’t agreed with 
them? 

“A. That is right. 

“Q. At first, I believe it has been indi- 
cated that Mr. Guido and you both were not 
of the same mind as the other members of 
the jury? 

“A. That is right. 

“Q. The case was discussed and_ finally 
Mr. Guido decided to be for the plaintiffs 
and in an amount larger than was later 
returned ? 


“A. Ves, sir. (Could this have any 
significance?) 
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“Q. And then you finally agreed on the 
verdict that was returned? 

“A. I think probably that I had some 
influence because they wanted to give, and 
would have given if I had agreed to it, the 
full amount. But I believe I done that 
much, Most of them wanted to give the 
full amount asked for. We finally come 
to an agreement. 

“Q. On the basis of the verdict that was 
returned ? 


SAMY Ese sink! 


“Q. I believe you mentioned that there 
had been efforts of persuasion on you even 
before you went to the jury room, is that 
right? 

“A. Well, yes, trying to show me that I 
should see like they were seeing. 

“QO. What was the nature of those dis- 
cussions ? 

“A. It was just about the same thing 
all the time, over and over. When some 
testimony would come in, maybe we would 
discuss the testimony and I would say, ‘I 
dowt see anything in that’? They would 
continue to try to show me their side of it.” 
(R. 5834-5843) (Emphasis supplied.) 


Juror BLackMAN: Counsel for plaintiffs, 
appellees, called the other jurors as wit- 
nesses, the first of whom was Bishop C. 
Blackman, from whose testimony the fol- 
lowing is taken: 


“Q. A motion has been filed in the 
court by the defendants in the case, 
which alleges certain acts of misconduct. 
Can you tell the court now whether you 
have read this motion, or has it been 
read to you? 

SA’, Yes; sir! 

“QO. Can you tell the court whether or 
not there was any allegation therein 
which, sofar as you know, was factually 
true? 


“A. There was not.” (R. 5841) 


He also testified he had heard nothing 
about settlements or offers of compromise 
for any amount. 

“QO. Did you, while in Greenville, dis- 
cuss this case with anybody, witnesses or 
anybody else? 

“A. I did not.” (R. 5845-5846) (Em- 
phasis supplied.) 

In dealing with this witness, counsel for 
plaintiffs again asked the general question 
whether anything had happened to influence 
his verdict within his knowledge and he an- 
swered in the negative. A portion of the 
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charges in the motion for a new trial were 
then read and the fact that all the jurors 
were together at one time to hear these 
charges was confirmed by this witness. 


Juror Farr: On direct examination Farr 
stated he had heard nothing about a com- 
promise until the trial ended, but im- 
mediately thereafter he learned that RKO 
had settled. His examination was then con- 
tinued by reading a part of the charges in 
the motion and asking if any of them were 
true, and he said they were not. 


On cross examination he testified: 


“QO. You know that Mr. Liddell went 
to Greenville? 

“A. I heard him say he went to some- 
body’s wedding. 

“Q. His wife’s brother’s wedding? 

AMAR YICS AStrs et 


“Q. I am asking whether or not the 
jurors would have occasion to talk about 
things other than the case, the evidence in 
the case, out in the hall?” 


CAS iesyasine: 


“QO. You didnt hear any rumor—some 
sandhouse gossip—between the other jurors 
about RKO getting out for $10,000? 

“A. No, sir. I wondered about that my- 
self, but I didn’t mention it to anybody. 
(R. 5856-5857) (Emphasis supplied.) 


Juror Bari: Testified on direct: 


“Q. Tell the court whether or not while 
you were serving on this panel and serving 
as a juror in this case, anything ever came 
to your attention from the outside or from 
any of your fellow jurors regarding any 
settlement offer of any kind as having been 
made by the defendants to the plaintiffs? 

“A. It did not. I didn’t hear anything 
until after it was over with. 

“Q. When did you hear it? 


“A, Well, after we had got through 
with the verdict. 


“Q. You mean after you had come in 
with the rest of the jurors and your ver- 
dict had been read and you had been 
discharged by the court? 


CAS Tatas sight. 
“Q. And then did you hear about it? 
“A. Yes, sir. 


“Q. Do you remember who you heard 
about it from then? 


“A. Yes, sir, Mr. Hafter. We asked him 
about it. 
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“QO. Do you remember why you asked 
him or what you asked him? 

“A, Well, I had a lot on my mind about 
it and I just wanted to know if I was right 
in the reason I asked, because of that one 
lawyer dropping out and we were wondering 
why he dropped out, but we never did know 
until it was over with. 

“Q. Do you remember what lawyer that 
was? 

“A. I can’t call his name. We called him 
‘The Yankee’.” (R. 5862-5863) (Italics 
supplied.) 

The rest of the direct examination was 


substantially similar to that of the preceding 
witness for appellees. 
tion he testified: 


On cross examina- 


“QO. Now, you spoke of the fact that 
after the jury came in with its verdict you 
did go into the Clerk’s office. You went 
directly from the court room to the Clerk’s 
office, did you not? 

“A. Yes, sir. 

“Q. To prove your attendance and to 
get on away from town and to get home? 

“A, That is tight, 

“QO. You hadwt talked with anyone be- 
tween the court room and the Clerk’s office 
about the thing, had you? 

“A, No, sir. 

“Q. Then who was it asked the question 
about RKO? 

“A. Well, I dowt remember who men- 
tioned it first. I was interested in it when I 
got out. ; 

“Q. You don’t remember whether you 
asked the question or somebody else 
asked it? 

“A. I don’t remember whether I asked it 
or not, but there was a good many of us 
interested in it.” 


“Q. Why was that asked? 

“A. Well, the reason why we wanted to 
know was because there was a lot in our 
minds about it. We were wondering when 
RKO had gotten out. 

“Q. That had been discussed in the jury 
room? 

“A. Well, we discussed it a little bit then 
and didn’t nobody know. We were all 
wondering when they got out. 


“Q. Was it talked there that they had 
paid off and gotten out? 


“A. Well, I don’t know that that came 
up or not. We all had in our mind some- 
thing must have happened the reason they 
got out. 
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. That is why you had in mind that 
they had paid off and got out of the case? 
_ “A. We figured that was about the way 
wt was, 

“Q. Then when you went immediately 
from the court room to the Clerk’s office 
that was one of the first things that you 
wanted to find out, whether that was true 
or not? 

“A. I don’t know whether it was the first 
thing or not. We wanted to find out before 
we left there. 

“Q. And you did ask that question, or 
somebody asked that question in your 
presence to confirm that? 

“A. It was asked. 


“Q. That made you feel better about the 
verdict ? 

“A. Well, I imagine it did. 

“Q. Now, as we talked about the matter 
down on your front porch I believe some- 
thing was said about there being some other 
general talk about settlement of the case but 
that you didn’t pay any aitention to that. 
Do you remember that? 

“A. There was a good bit of discussion 
about it, but I don’t remember all of it. 

“Q. That was during the time when we 
were m and around the corridor there, and 
while the case was going on? 

“A. Yes, sir. It came up all along there 
when we had discussions about it among the 
jury. There wasn’t no outsiders in it. 

“Q. But that was discussed among you 
and there was some general talk and gossip 
to that effect that there had been some com- 
promise or setilement offers made? 

“A. I dont know about that. I don’t 
recall hearing of any settlement. 

“QO. But there was some talk along that 
line? 

“A. It had no effect on me. It didn’t 
have no effect on me what come up. 

“Q. Did you hear the matter discussed 
among other jurors, im which you were not 
involved, but were discussions by other 
fellows? 

“A. Not that I know of. 

“Q. Would you say it did or didn’t? 

“A. Well, it was a lot of discussion going 
on all the time. It would be different 
bunches get together and discuss it. We 
wouldn't all be together.” 


“Q. Let me ask you this. In your con- 
ference yesterday, when you met the at- 
torneys and when the specifications were 
read by Mr. Armstrong, there were some 
who said they did have some knowledge 
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about offers in compromise talk or settle- 
ment or knowing something about that?” 


“A. I didn’t know anything about it until 
yesterday. I hadn’t heard anything about it. 

“Q. Someone on the jury did recollect 
that they had heard of the compromise or 
settlement talk in the case, didn’t they? 

“A. Well, that is what came up in there 
yesterday. There is only one that I think 
sad he heard it. 

“QO. Who was that? 

“A. Mike. 

“Q. He is the only one? 

“A. Yes, I think so. He is the one we 
had the biggest discussion with. 

Q. Mr. Rockwood didn’t say anything? 

“A. Well, he could have said something. 
I don't remember. 

“Q. Dont you recall that he did say 
something ? 

“A, Well, I believe he did say something 
about hearing somebody say something one 
day, but he never did discuss it with any 
of the jurors. 

“Q. Didn’t Mr. Delaughter say some- 
thing he had heard about it? 

“A. Well, I believe he said Mike told 
him he had heard somebody say something.” 
(R. 5865-5870) (Emphasis supplied.) 


(The latter part of this testimony shows, as 
did that of some of the other jurors, a dis- 
position to evade.) 


Juror Bussy: This juror heard nothing 
about a compromise nor did anything else 
happen during the trial to influence his 
opinion in the case against defendants. He 
testified: 


“Q. At no time when you were a 
member of the panel and up to the time 
you returned a verdict and received your 
discharge did you hear anything about 
any settlement being offered by the de- 
fendants to plaintiffs? 

“A. I never heard of no offer being 
made, 

“Q. Did you, during the progress of the 
trial, go to Greenville? 

“A. Ves, sir, I went very frequently. I 
have two daughters that live there. J 
imagine I average going every two weeks. 

“QO. You have been doing that for how 
long? 

“A. I will say four or five years.” 


“Q. I believe you have already told us 
that you never, during the progress of the 
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trial, heard of any offer whatsoever by 
RKO or anybody else as to any settle- 
ment of the case by the defendants to the 
plaintiffs? 

“A. I mever heard of any offer being 
made. There was a rumor among the jury 
some way, I dowt know what it was, but 
they said that Columbia must have got out. 
Some way or other something was said. 
That was when the old gentlemen left and 
went back,” 


“QO. You later on found out what? ' 


“A. That Columbia came back in the 
picture. 


“QO. That was one of the rumors among 
the jury itself and not from any outside 
sources? 

“A. It was just in the jury, ts the only 
place I heard it.” (R. 5872-5873) (Emphasis 
supplied.) 


On cross examination: 


“Q. As I understood it, you told Mr. 
Teller there was a rumor among some of 
the other jurors that Columbia Pictures 
had gotten out? 


“AS, Yes; site 


“Q. Did you take part in that discussion 
or did you just hear some of the other 
jurors talk? 


“A. I couldwt tell you. I might have said 
something. It was just talk.” (R. 5875) 
(Emphasis supplied.) 


Juror Lippert: Juror Liddell was recalled 
for plaintiffs and testified as follows: 


“Q. We asked you to stay for a 
moment. Do you recall any conversation 
with Mr. Delaughter regarding your 
statement of your idea of the settlement 
by Columbia or RKO, or how it might 
have been? 


“A. Well, we brought up the question 
of what happened to Columbia and what 
they possibly might have done. I think two 
or three of us ate together every day and 
traveled together quite a bit. I believe 
Frolich is his name, but this lawyer came in 
at first and was hollering for a far trial 
and made a lot of fuss about it and then 
disappeared and we didn’t know what hap- 
pened to him. I brought up the subject and 
said maybe they decided to quit and back off. 


“Q. Do you remember Mr. Delaughter 
asking you how yon knew and you said tt 
was a little bird that told you? 


“A. I don’t remember about the little 
bird. That must have been something I got 
on my imagination. 
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“CQ. You don’t remember about the little 
bird? 

“A. If there was a little bird it was one 
I brought up myself. 

“QO. It happened in your own head? 

SAMS UYGS, SU: 

“QO. You didn’t get it from the outside? 

“A, No, sir. 

“QO. Did you later on find that Coluenbia 
was still on the case? 

“A. Yes, we brought that up. Some of 
Columbia's witnesses were put on the stand 
and I said that couldn’t be right. 

“QO. You found out your calculations 
were wrong? 


“A. Yes, sir, my calculations were 
wrong that time.” (R. 5877-5878) (Emphasis 
supplied.) 


On cross examination: 


“OQ. There was talk about Columbia get- 
ting out? 

“A. There was some discussion as to 
what happened to them and there was always 
the possibility of them withdrawing from 
the case for some reason or other.” 
(R. 5878) (Emphasis supplied.) 


Juror CLarK: Juror Clark testified gen- 
erally that he did what he thought was right 
in the light of the evidence and so far as 
he knew, all the other jurors did likewise. 
He heard of no settlements or offers to 
compromise. There was no cross examina- 
tion by appellants. 


Juror Hammett: On direct examina- 
tion this juror stated he had heard nothing 
about any compromise or offers to com- 
promise during the trial but did hear about 
the RKO settlement after the case ended. 
Called again, he testified: 

“QO. You mean after you had been dis- 
charged? 

“A. After I had been discharged it was 
discussed only with one person, and I 
didn’t do very much discussing of that. 
I saw Mike and! he asked me if I heard 
anything. I said no, and he said, ‘They 
have telephoned me that there is some 
rumor going around.’ I said I didn’t know 
anything about it. He said they had 
some FBI checking on it. The next thing 
Mr. Everett telephoned me. That is all I 
know about it. I didn’t know anything 
about what he asked me.” (R. 5881-5882.) 


Otherwise, he knew nothing of anything 
that happened during the trial that affected 
him or any other juror in deciding the case 
except the evidence heard from the stand 
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and the law given by the Court. There was 
no cross examination, 


Juror Bioom: This juror testified sub- 
stantially as did the others called by plain- 
tiffs, appellees, that he heard and knew of 
nothing that affected his or the other jurors’ 
judgment except the sworn testimony and 
charge of the court. 


On cross examination: 


“Q. What was said, if anything, by 
members of the jury about Columbia getting 
out of the lawsuit? 

“A. The only thing I heard was when this 
lawyer that first came there when the case 
first started, when he dropped out it was 
Just a rumor that possibly Columbia had 
settled or something. 

“Q. That was said? 

“A. I don’t knew whether it was said. 
It was more or less indicated in our minds. 
I never heard it discussed. 

“Q. Did you hear other jurors say 
anything about that and did you take part 
in the discussion? 

“A. No, I just figured that was what 
happened. I didn’t know nothing about it 
until the latter part of the case and then 
I found out that Columbia was still in it. 
I didn’t know what had happened then. 

“Q. You had heard others express the 
same thing—doubt whether Columbia was 
still in the case or not—about the same thing 
you were wondering about? 

“A. I don’t recall whether I heard them 
or not. I wouldn’t say for sure that I heard 
anybody else say it. That was just in my 
mind. I figured they had because their 
lawyer had gone.” (R. 5887-5888) (Italics 
supplied.) 


Juror Tincte: This juror heard nothing 
about any settlement or offer to settle until 
after the trial. He replied to the questions 
about Guido’s statement at a meeting be- 
tween all jurors and counsel for the plain- 
tiffs substantially as had those preceding 
him. On cross examination, however, as to 
RKO getting out of the case, he testified: 


“QO. There was no talk or discussion 
about why Columbia or RKO got out of the 
case? 

“A. There was some talk about why one 
lawyer from New Vork disappeared and we 
didn’t know what went with him. That is all 
I heard,” 


“Q. The jury didn’t consider the fact 
that they had gotten out of the case? 
“A, I don't know, 
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“Q. You wouldn’t say about that one 
way or the other? 

“A. No, sir. 

“Q. There was no talk when you all 
thought Columbia had gotten out and then 
later you found out it must have been RKO 
that got out? 

“A. Not that I heard. 

“Q. You didn’t hear anything about that 
at all? 

AS Now? 
plied.) 
Sam FreepMan: Sam Freedman was 

called as a witness for plaintiffs on the mo- 
tion for a new trial and was the same man 
named by Guido who tried to talk to him 
about the case during the trial and intimated 
it would be worth while for Guido to decide 
the case in Applebaum’s favor, Freedman 
said he had gone to Vicksburg about 16 
years before the trial, met Guido shortly 
thereafter, met the woman he afterwards 
married at about the same time, who was 
working as a cashier for Guido in a restau- 
rant. He testified further: 


(R. 5893-5894) (Italics sup- 


“Q. Do you know the plaintiffs in this 
case, Mr. Joe Applebaum and Mr. Bert 
Simms? 

“A. I do not know Mr. Simms, but I 
know Mr. Joe Applebaum. 

“Q. How long have yon known him? 

“A. I have known Mr. Applebaum I 
will say about ten years.” 


“Q. You had heard either then or 
sometime that Mr. Applebaum and Mr. 
Simms had this case that was being tried 
here? 

FAP Yiesh cir: 


“Q. Did you hear it from him or had 
you known it elsewhere? 

“A. I just heard that he was here for 
the trial, that is all. 

“Q. In playing dominoes with Mr. 
Guido had you found out and did you know 
that he was a member of the jury trying this 
case? 

“A. Yes, I had heard that he was a mem- 
ber of the jury and that ts all that was said.” 


“Q. Do you recall at any time talking 
with Mr. Guido, or it is said that you ap- 
proached him, presumably in some wrongful 
way regarding this case. If you do recall 
talking to him, will you tell the court when 
and where that was—we want you to tell 
all of the details. 

A. I don’t know what day it was, the day 
of the month or anything like that—I don’t 
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recall that—but Mr. Guido was stopped on 
Walnut Street, or walked out on Walnut 
Street, some way or other. I stopped and 
said, ‘Mike, how is Joe Applebaum’s case 
coming on” He flared up at me momentar- 
ily and said, ‘Don’t you know that I am a 
sworn juror and I am not supposed to say 
anything at all about it? I said, ‘Mike, I am 
sorry that I even mentioned it. And that 
was all that was said. I went on down to 
Morris Garage.” 


Q. Did you mean anything by that 
remark? 


“A. I didn’t mean anything by that 
remark. I had no intention of mixing in 
with jurors and so forth.” 


“Q. Did you play dominoes with him at 
the Smoke House, if you remember, after 
you saw him on that occasion when he was 
still on the jury? 


(N.Y es, Sire 
supplied.) 


(R. 5897-5901.) (Italics 

On cross examination the witness first 
stated he learned from Guido that he was 
on the jury, before he met Applebaum when 
the latter came to Vicksburg for trial, but 
further on said he had seen Guido after 
running into Applebaum. The witness de- 
nied he had said anything like “it would be 
worthwhile for Guido for the verdict to 
be in favor of Applebaum”. He testified 
that Sol Wolff was one of two people who 
bought the Center Building when it was 
sold; that Wolff’s store in Hollandale, Mis- 
sissippi, is next door to that of Mrs. Apple- 
baum, the latter’s place being known as 
The Vogue. The witness had visited both 
places on occasions, but had not seen Mrs. 
Applebaum for several years. (R. 5916.) 
He represented a Houston firm and had 
been selling in the Mississippi territory for 
them about two years before he testified. 
Although Mrs. Applebaum’s store was in 
his territory, he had not attempted to sell 
them anything during the last two years. 
(R. 5918.) 


Plaintiffs recalled Juror Rockwood, who 
stated that after talking with one of the 
attorneys for the plaintiffs that if he had 
testified there was a discussion of the 
$75,000 reported offer of settlement in the 
jury room, he wanted to correct the same 
as he had heard it only in Jitney Jungle 
where he ate and not in the jury room. 
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[Interview of Jurors] 


At the end of the testimony of the jurors, 
the Court stated that he had given counsel 
permission to interview them to find out 
what they would testify to. There was no 
indication however that it should be done 
in the presence of all the jurors at the same 
time. The Court kept the case open for 
further evidence, including affidavits, stat- 
ing that if there were objections he would 
hear the parties thereon. 

The Court then made a statement as to 
the extent which he thought the testimony 
of the jurors at the interview could be con- 
sidered and that was only for the purpose 
of impeaching Mike Guido. It withheld rul- 
ing on the testimony of the jurors as to 
what happened in the jury room until coun- 
sel could brief the point. 


Subsequently, affidavits of Joe Applebaum 
(who had been injured and could not be 
present) and Darden Marsh were taken and 
filed on January 4, 1952. The former stated 
in substance that at no time did he discuss 
or attempt to discuss the case with any 
member of the jury, nor did he ask anyone 
else to do so; that he knew Sam Freedman 
and at one time saw him in Vicksburg dur- 
ing the trial, at which the case was men- 
tioned, but that he never asked Freedman 
if he was acquainted with or to contact 
any juror trying the case. 


Marsh swore that he was the extra juror 
and sat through the trial until the case was 
submitted to the regular jury when he was 
discharged, and that he heard nothing about 
any compromise or offer of compromise nor 
did anything else happen, as far as he knew, 
to influence the verdict of the jury, other 
than the evidence and the law given by the 
Court. 


[Deny Motion for New Trial] 


Instead of a formal opinion, the court 
addressed a joint letter of considerable 
length to all counsel in the case, stating his 
findings of fact and conclusions of law, 
some of which have been quoted above, in 
which the evidence and the authorities were 
reviewed. The motion for a new trial was 
denied. 


[Jurors Knowledge of Reports of Compromise 
Offer 


We think it appears rather conclusively 
from the testimony, portions of which are 
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quoted above, mainly by members of the 
jury, that at least three not only received 
information that one of the defendants had 
settled with the plaintiffs but also discussed 
with each other teports that some defend- 
ants had offered to compromise for $75,000 
in one instance and $100,000 in another. 
These three jurors were Guido, Rockwood 
and Delaughter. That portion of Guido’s 
testimony quoted above clearly discloses 
that another juror, whose name he could 
not remember, said “the companies wanted 
to compromise it (the case) for $100,000” 
and that this juror when asked “where you 
got your authority” stated, “I got it from 
good authority.” However, Guido added: 
“T didn’t pay attention to that.” This took 
place in the hall and not in the jury room. 
He equivocated as to whether it was made 
to him, but said: “There were several jurors 
standing around I know they were 
close. I do not know whether they heard 
it or not.” He further stated that on an- 
other occasion in the Central Smoke House 
“T think it was during a recess two 
or three months before the case was over 

. a fellow made a remark that he under- 
stood they (the defendants) tried to com- 
promise the case for $100,000 and they 
(plaintiffs) turned it down. I don’t know 
where he got his information.” 


It also appears that Juror Rockwood tes- 
tified that he had heard a discussion in 
Jitney Jungle restaurant between two men, 
one of whom said he had brought witnesses 
down to the trial of this case from Green- 
ville and that defendants had tried to settle 
for $75,000 which had been turned down. 
Rockwood further stated he had said noth- 
ing about it to anyone else, but on being 
pressed again on recross examination by 
plaintiffs’ counsel, testified: 


“(Q. Did you say you heard that among 
thel jurors’ heer 


“A. I heard some of them say there 
was an offer of $75,000. 


“Q. That was during the trial? 


pA cies -esit, 
“Q. And by the jurors? 
Ae NGeS Str 


He could not remember whether it was 
before or after he had heard the discussion 
at Jitney Jungle but “it was among the 
members of the panel”. 

Further on, also while on cross examina- 
nation by plaintiffs’ counsel, this juror was 
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asked specifically if it was not a fact that 
the $75,000 offer “was not discussed among 
the jury, and, if you hadn’t heard the con- 
versation (at Jitney Jungle), you wouldn’t 
have heard anything about the statement?” 
Rockwood answered, “That is the first I 
heard of it.” (Italics supplied.) This 
was followed by: 


“Q. Did you hear anything after? 


“A. I heard it later on among the 
jurors. We heard there was a comprom- 
ise offer of $75,000.00. There would be 
three or four standing in the hall gossip- 
ing and that was the extent of it.” 

This juror was called again as a witness 
by plaintiffs as respondents on the motion 
for a new trial and changed his testimony 
so as to eliminate everything but the Jitney 
Jungle incident by saying he had heard 
nothing about an offer of compromise any- 
where else. Yet, the two statements are 
clearly in conflict in unmistakable detail 
and it is not possible to reconcile them by 
calling the first an honest mistake. It is 
more reasonable to conclude it was a de- 
liberate attempt to conceal what really took 
place among the jury, along with similar 
incidents which came out in the testimony 
of jurors above. 


Juror Delaughter stated emphatically that 
he had heard during the trial “that one of 
the parties had settled or comprom- 
ised the case .... It was in the hall of 
the court building when we were excused, 

Mr. Liddell and I were discussing the 
remark when we went out. He said, ‘Well, 
what are You going to say now?” (Italics 
supplied.) Liddell was another who denied 
hearing anything about a compromise. 


[Conduct Prejudicial to Defendants] 


As stated earlier, the conditions surround- 
ing this case from its inception were such 
we are impressed that the jurors were favor- 
ably inclined toward plaintiffs. We believe 
this is evidenced by some of the testimony 
quoted above, even before hearing defend- 
ants had attempted to compromise, and it 
is hard to accept the conclusion that such 
reports did not strengthen that attitude in 
a manner prejudicial to the defendants. The 
court below allowed all of the jurors to 
testify that they were not influenced by 
these reports, and, to some extent at least, 
apparently based its finding upon their testi- 
mony that those who admitted hearing about 
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them insisted they were not influenced 
thereby. We cannot accept this conclusion. 
Some of the jurors claimed they heard 
nothing of any settlement or offer to com- 
promise, yet a careful reading of the whole 
testimony on the motion, on both direct 
and cross examination, leaves a rather 
strong conviction that such matters Were 
discussed among many, if not all, and that 
some of them felt quite a relief of con- 
science when they were finally discharged 
and hurried to inquire if it was a fact that 
RKO had settled. It is also indicated that 
some were using this argument with the 
two who were said to have been either for 
the defendants or undecided when they first 
went out to consider their verdict. There 
is some evidence above that this condition 
existed when the case was still with plain- 
tiffs, and before Applebaum had finished his 
testimony. We feel therefore that the rec- 
ord as a whole justifies the conclusion these 
extraneous matters had a substantial influ- 
ence, prejudicial to defendants, in producing 
the verdict in this case. For these reasons 
the lower court should have set the verdict 
aside and ordered a new trial. See Southern 
Pacific Co. v. Klinge, supra; Wheaton v. 
U. S., supra; Jorgensen v. York Ice Mach. 
Co., supra; Liggett & Myers Tobacco Co. v. 
Imbraguglia, supra. 


[Resident Defendants Exonerated] 


It is significant that, although the jury 
found for the plaintiffs against all of the 
non-resident corporate distributors, as well 
as Paramount Gulf (who operated both 
Paramount and Delta Theatres) a sub- 
sidiary of Paramount Distributing, they 
exonerated the owners of Lake, who, both 
according to the allegations of the complaint 
and the proof, if any, were the beneficiaries 
of the alleged conspiracy and monopoly 
of first and second run pictures, especially 
the latter, and depositions of both partners 
of Lake, Darden and Prewitt, were used 
as admissions of adverse parties by the 
plaintiffs. The affected distributor appel- 
lants argue that this had the effect of 
acquitting those defendants of wrong-doing 
who had leased their pictures to Lake. 
However, since we do not pass upon the 
merits except as to Republic, it is unneces- 
sary to discuss that phase of the case. While 
of course the jury had the power to find 
for or against any of the plaintiffs or de- 
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fendants, still courts should not shut their 
eyes to circumstances such as this, where 
the local citizen was let out, at least when 
called upon to determine whether the proof 
of extraneous matters reasonably supports 
the conclusion that the verdict rendered was 
influenced thereby. 


Il. INSTRUCTIONS 
[Charge in Argumentative Form) 

Appellants’ first specific complaint against 
the Court’s charge to the jury is leveled 
at Plaintiffs’ Requested Instruction No. I 
which was the first special instruction given. 
It set forth appellees’ theory of the case in 
great detail, taking up some ten pages of 
the printed record. Without lengthy quota- 
tion, it is sufficient to state that the instruc- 
tion was written by counsel for appellees 
in the nature of argument. It stated, inter 
alia, that Center was in every respect equal 
or superior to any other theatre in Green- 
ville; that the distributors controlled such a 
large proportion of films as to constitute a 
monopoly; that appellees were able and 
willing to pay rental for films equal to or 
higher than any other theatre; that defend- 
ants conspired among themselves to refuse 
appellees first and second runs and to grant 
unreasonable clearances to the other ex- 
hibitors; that the purpose of the conspiracy 
was to give appellees’ competitors ad- 
vantage over them; that the conspiracy 
included illegal “franchise agreements”; 
“master agreements” and “formula deals”; 
that distributors required appellees to pay 
higher rentals than other exhibitors and 
thereby forced them to charge high ad- 
mission prices; that as a result of the acts 
and conspiracies appellees were forced out 
of business with considerable loss, proxi- 
mately caused by the illegal conspiracies. 

Appellants argue that this instruction, 
although given as “the theory of the plain- 
tiffs,’ contained inferences drawn by ap- 
pellees and comments on the evidence not 
supported by the record or directly con- 
tradicted; that it was argumentative; and 
that it unfairly emphasized appellees’ case 
because of its length and manner of com- 
position. Further they complain that the 
trial judge refused to grant their special 
instruction prepared and presented to set 
forth their theory in an effort to offset “the 
terrible effect” of the one given for ap- 
pellees.® 
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Appellees point out that prior to reading 
the instruction, and again at its close, the 
judge cautioned the jury that it was only 
appellees’ theory and was not evidence or 
law, as well as repeating some nine or ten 
times in the body of the instruction, “it is 
further the theory of the plaintiffs . . .”. 
They also contend that in the general in- 
structions and in special instructions sub- 
mitted by appellants, the judge amply 
covered appellants’ theory. 


In a proper case, a party may be entitled 
to have his theory submitted to the jury, 
when there is evidence to support it and 
a proper request therefor has been made. 
Stoll v. Loving, 120 F. 805; Chicago & N. W. 
Ry. Co. v. Green, 164 F. 2d 55; Montgomery 
v. Virginia Stage Lines, 191 F. 24770. How- 
ever, such a charge should be judicial and 
not one-sided or argumentative; and when 
the judge instructs as to one party’s theory, 
he should also instruct as to the other 
party’s contentions. U. S. v. Messinger, 68 
F. 2d 234; State Automobile Mut. Ins. Co. v. 
York, 104 F. 2d 730; Home Ins. Co. v. Con- 
solidated Bus Lines, 179 F. 2d 768. As was 
said in Sperber v. Connecticut Mut. Life Ins. 
Co., 140 F. 2d 2, the judge is not required 
“to state his recollection of the evidence 
with nice exactitude for both sides”; yet 
his position is such that he must use great 
care, and “deductions and theories not 
warranted by the evidence should be studi- 
ously avoided.” Quercia v. U. S., 289 U. S. 
466. 


It is true that the judge made preliminary 
and closing statements to the effect that 
the jury should not consider the special 
instructions as proof or law.” It is also 
true that in his general instructions and in 
several instructions requested by appel- 
lants, the judge gave to some extent sum- 
maries of appellants’ contentions, commenting 
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upon evidence favorable to the appellants, 
But nowhere in the charge do we find a 
detailed, comprehensive statement of ap- 
pellants’ theory comparable to the one given 
for appellees. We also note that this in- 
struction was given at the very beginning of 
the charge, when the jury was fresh and 
doubtless more attentive than later; and 
it was immediately followed by Plaintiffs’ 
Requested Instruction No. 2 which was an 
eight-page treatment of appellees’ theory 
of the law and the evidence as to their 
damages." Further, those portions dealing 
with appellants’ theory are scattered through 
the lengthy charge. It would be simply 
unrealistic to say that the treatment ac- 
corded appellants’ theory in the charge as 
a whole was substantially comparable to 
that given in Plaintiffs’ Requested Instruc- 
tion No. 1. We cannot escape the conclu- 
sion that the instruction complained of, 
written by partisan counsel in the nature of 
argument, but coming from the judge with 
the force of his position, must have more 
or less overwhelmed the jurors and no doubt 
indelibly stamped upon their minds im- 
pressions most favorable to appellees, Con- 
sidering the circumstances under which the 
case was tried, we are doubtful if any 
subsequent instructions could have offset or 
balanced such impressions. Finding no 
comparable instructions which might pos- 
sibly have had that effect, we reluctantly 
conclude that the trial judge erred not only 
in refusing appellants’ counter-instruction, 
but in granting appellees’ requested instruc- 
tion in the form presented. 


[Incorrect Statements of Law] 


Appellants also complain specifically of 
Plaintiffs’ Special Instruction No, 63” 
granted by the Court, as well as No. 55% 
and No. 56 of similar import. Number 63 


0 “The first instruction I shall read to you 
does not purport to state any law and, as a 
matter of fact, it does not state any law; nor 
does it state any fact, nor is it proof of any 
fact in the case. It simply states the theory 
of the plaintiffs, and that instruction I have 
given so that you could have before you what 
the theory of the plaintiffs is, but, as above 
stated, I am giving it to you simply as the 
theory of plaintiffs and it is not proof of any- 
thing, nor does it state any law.’? (R. 5408) 
(Emphasis supplied.) 


“As I before told you, gentlemen, that in- 
struction simply gives you the theory of the 
plaintiffs upon which they are claiming that 
they are entitled to recover, and is not proof 
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of anything. On the other hand, later in these 
charges I will give you the theory of the de- 
fendants, which likewise will simply amount to 
their contention. In short, at this time, I will 
repeat that among other things, briefly, it is 
their contention that there was no conspiracy 
beween any of them, that they were not acting 
in concert or combination or conspiracy, but 
that they were acting independently and upon 
a claim of theirs that they had a right to carry 
on their business as they did carry it on, and 
that it was their purpose to license their film 
to the theatre that would gross them the great- 
amount of money.’’ (R. 5417-5418) 

4 Record, p. 5418. 

22 Record, p. 5442. 

18 Record, p. 5441. 
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reads: “In licensing their motion picture 
films for exhibition on an early run at 
Greenville, Mississippi, distributor defend- 
ants were under a duty before licensing 
those films to any motion picture theatre, 
to offer every other equally suitable motion 
picture theatre at the city of Greenville, 
Mississippi, an opportunity to negotiate for 
and obtain those motion picture films equal 
to and in all respects the same as the op- 
portunity afforded any other exhibitor.” 
(Italics supplied.) 


The complaint is that the instructions are 
incorrect statements of law, conflicting with 
the basic right of a distributor to select its 
customers according to its own standards. 
Appellees seek to support the instruction 
upon the authority of Ball v. Paramount 
Pictures [1948-1949 Trapve Cases { 62,466], 
176 F. 2d 426, stating that it was based upon 
the decree approved in that case. 


Despite the multitude of decisions against 
film distributors, it is still the law that 
ordinarily a distributor has the right to 
license or refuse to license his film to any 
exhibitor, pursuant to his own reasoning, 
so long as he acts independently. The 
anti-trust laws qualify that right only to 
the extent that they prohibit contracts, 
combinations and conspiracies, with another 
party, which have the purpose or effect of 
monopolizing or restraining trade in motion 
picture films. As has been said or implied 
in so many cases, no exhibitor has an abso- 
lute right to demand an exhibition license 
for the films of any distributor; any il- 
legality consists not in the refusal of any 
one distributor to license an exhibitor but 
in his conspiring with one or more other 
persons to refuse such license.” The three 
instructions complained of in effect told the 
jury that every distributor of films must as 
a matter of law accept all equally suitable 
exhibitors as customers and must treat 
them all equally. Such a statement not only 
overlooks the peculiarities of the motion 
picture exhibiting business, but it also ob- 
viously conflicts with the settled law to the 


415 U.S. C. A. 13(a). ‘‘Before the Sherman 
Act it was the law that a trader might reject 
the offer of a proposing buyer, for any reason 
that appealed to him; Neither the 
Sherman Act, nor any decision of the Supreme 
Court construing the same, nor the Clayton 
Act, has changed the law in this particular. 
We have not yet reached the stage where the 
selection of a trader’s customers is made for 
him by the Government.” Great A. & P. Tea 
Co. v. Cream of Wheat Co., 227 F. 46. 


| 67,866 


Court Decisions 
Paramount Film Distributing Corp. v. Applebaum 


Number 7—62 
10-21-54 


contrary. The language of the decree in 
Ball v. Paramount, supra, may have had the 
force of law in the controversy there pre- 
sented, wherein a conspiracy had been found 
to exist; but it does not state the law 
governing a jury whose task it is to deter- 
mine whether or not a conspiracy did exist. 
The question here is not whether there was 
a duty on the part of the distributors to 
license their films to appellees, but whether 
their refusal to do so was the result of an 
illegal conspiracy. Clearly, then, the trial 
court erred in granting the three instruc- 
tions requested by appellees. 


Appellees, however, contend that in read- 
ing at least four special instructions re- 
quested by appellants the court repeatedly 
made it clear to the jury that the duty said 
to rest upon appellants did not abridge their 
right to select their customers so long as 
that selection was made lawfully. And, 
they argue, the effect of the instructions 
must be determined in the light of the 
charge as a whole. 


The four special instructions referred to 
by appellees did in fact tell the jurors that 
no duty rested upon appellants to license 
the Center if they acted independently. 
However, we cannot agree that their pre- 
sentation made it clear that they superseded 
the three erroneous instructions previously 
given. The record reflects no reference, 
direct or otherwise, to the three erroneous 
instructions, anywhere in the entire charge. 
There is nothing from which the jurors 
would necessarily conclude that the judge 
was qualifying or otherwise correcting the 
misconception which obviously resulted 
from the previous erroneous instructions. 
The propositions presented are some forty 
pages apart in the printed record and are 
completely contradictory in substance. 
Rather than cure or clarify the error in the 
three previous instructions, the giving of 
the four instructions requested by appellants 
must have resulted in additional confusion 
in the minds of the jurors. Certainly it 
cannot be said as a matter of law that the 


16 See, for example: Binderup v. Pathe Ha- 
change, Inc., 263 U. S. 291; Theatre Enterprises 
v. Paramount [1954 TRADE CASES { 67,640], 
346 U. S. 537; Fifth and Walnut, Inc. v. Loew’s, 
Inc, [1948-1949 TRADE CASES f 62,453], 176 F. 
2d 587; Bordonaro Bros. Theatres v. Paramount 
Pictures [1948-1949 TRADE CASES { 62,467], 
176 F. 2d 594; Dipson Theatres v. Buffalo 
Theatres [1950-1951 TRADE CASES f 62,896], 190 
F. 2d 951. 

16 Record, p. 5483-5484. 
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giving of later contradictory charges cor- 
rectly stating the law necessarily cures 
previous erroneous instructions. Where the 
error is so fundamental as that in the three 
instructions given upon appellees’ request, 
it must appear that later instructions or the 
the charge as a whole so clearly obliterated 
the error as to render it reasonably certain 
that no prejudice resulted. The four cor- 
rect instructions given at appellants’ request 
cannot be said to have had that effect. 


Nor can we agree that the charge as 
a whole renders the errors inconsequental. 
In the first place, the charge was so long 
and contained so many special instructions 
drafted by partisan counsel that we are 
doubtful if it can be considered “as a whole.” 
In addition, the special instructions so often 
repeated the same substance in different 
words” that the charge “as a whole” is 
confusing even to one trained in law. 
Moreover, there are some instances wherein 
the judge read special instructions as sub- 
mitted and then added qualifying or ex- 
planatory remarks * which were contradictory 
to the substance of the instruction given. 
Under the circumstances of the trial as 
previously discussed, we reluctantly con- 
clude that the charge as a whole was most 
confusing and did not clarify or remove 
the prejudicial effect of the erroneous in- 
structions. 


III. MOTIONS FOR DIRECTED 
VERDICT 


[No Substantial Evidence] 
A. As To Repustic: 


As previosuly indicated, appellant Re- 
public made a separate contention in ad- 
dition to those advanced by all appellants. 
It forcefully argues that whatever infer- 
ences might be permissible as to the other 
appellants, there is no evidence to support 
the verdict and judgment against it, 

Essentially, plaintiffs’ complaint charged 
that all defendants conspired to deprive 
them of first and second run films during 
the period of Center’s operation—February 
9 through October 11, 1947. The substance 
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% For example, R. 5435; R. 5439; R. 5468-5469; 
R. 5486-5487; R. 5503; R. 5524. 

19 Record, p. 4491-4493. 

20 Record, p. 4493. 
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of plaintiffs’ theory was that all defendants 
refused to license such films, that this re- 
fusal by each distributor was uniform with 
the action of all others and with knowledge 
of such uniformity and that the jury was 
therefore entitled to infer the refusal re- 
sulted from a conspiracy rather than from 
independent action. 


Republic’s executive vice-president testi- 
fied that his company was unable to finance 
the licensing of its films separately as each 
was released, and that its practice was to 
license the exhibition of all films planned 
for production in a given season in one 
contract executed prior to the season.” 
He stated that all films to be produced for 
the 1946-1947 season, ending October or 
November 1947, were licensed to Para- 
mount Gulf” for first and second runs at 
the Paramount and Delta in Greenville. 
This arrangement was made, according to 
the custom of the company, in October, 
1946," before he had ever heard of plain- 
tiffs” and several months prior to the 
completion and opening of the Center. 


Both the executive vice-president ™ and 
the New Orleans branch manager™ for 
Republic (who was a friend of Applebaum) 
admitted that the company received a letter 
from Applebaum dated January 8, 1947, 
asking for first and second runs on Republic 
films. But each testified that this was their 
first knowledge™ that appellees were oper- 
ating the Center and that they wrote to 
Applebaum to the effect that their first and 
second runs had already been licensed * 
to Paramount Gulf for that season. None 
of this testimony is contradicted, and it is 
clearly shown that Applebaum was offered 
many pictures from the two seasons ending 
October 1946. These he refused because 
they were not of the type he desired. We 
are unable to discover any similarity or 
uniformity between Republic’s conduct to- 
ward appellees up to October or November, 
1947, and that of the other appellants. Nor 
is there anything in the record to indicate 
on the part of Republic a “proclivity toward 
unlawful conduct” as was relied upon in 
Milgram v. Loew's [1950-1951 Trape Cases 
f 62,938], 192 F. 2d 579. 


21 Record, p. 4493. 
22 Record, p. 4496. 
23 Record, p. 4497. 
24 Record, p. 4693. 
2° Record, p. 4497; 4694. 
76 Record, p. 4696, 4697. 
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We have previously pointed out that there 
was no unqualified duty on Republic (or any 
of the distributors) to offer or license any 
of its films to appellees. Certainly, then, 
the law did not require Republic to rescind 
its prior contract with Paramount Gulf and 
grant to appellees rights which it had al- 
ready promised to others before it even 
knew of the Center’s operation. The burden 
was upon plaintiffs to prove facts from 
which it could reasonably be inferred that 
Republic had conspired with one or more of 
the defendants to refuse to grant licenses 
to plaintiffs. Republic admitted that it re- 
fused to license, but showed that the refusal 
was based upon a pre-existing contract with 
another exhibitor. There is not even the 
vague “conscious parallelism” and “past 
proclivity toward unlawful conduct” from 
which a conspiracy can be inferred. We 
know of no authority which requires or al- 
lows an inference of conspiracy to be drawn 
from Republic’s act in honoring its prior 
contract with Paramount Gulf. 


It is not clearly shown that Republic 
refused to license any 1947-1948 films to 
plaintiffs, since it does not appear exactly 
when any licenses for these films were 
granted. Therefore, the record is barren 
of proof that Republic had any first or 
second runs available during the Center’s 
existence. Even if we were to assume that 
licenses were granted for such films prior 
to the Center’s closing on October 11, 1947, 
there is nothing in the record to show that 
appellees requested any of them, or that 
Republic conspired with anyone to refuse 
licenses to Center. Republic’s branch 
manager testified that the last contact the 
company had with Applebaum was in March, 
1947, and there is nothing in the record to 
contradict his statement. As was said in 
Milwaukee Towne Corp. v. Loew’s, Inc. [1950- 
1951 Trape Cases { 62,891], 190 F. 2d 561 
at 568: 


“We know of no principle of law which 
authorizes a person aggrieved by the 
deprivation of a right either statutory or 
constitutional to recover for such depriva- 
tion in the absence of a demand or request 
for its exercise.” 


In addition we note that Applebaum re- 
peatedly testified directly or strongly im- 
plied that generally Republic’s pictures 
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were not of the type which he desired to 
exhibit in his theatre. While he did 
make the statement that he didn’t pursue 
his desire for “top quality Grade A” pictures 
from Republic because of his conviction 
that couldn’t get them, we think his testi- 
mony on the subject shows rather clearly 
that what he sought from Republic was the 
privilege of selecting those pictures he de- 
sired to the exclusion of other exhibitors. 
Failing this, to which the law gave him no 
right, he apparently made no serious efforts 
to obtain any films from Republic. 

Consequently, we conclude that there is 
no substantial evidence in the record from 
which it can be inferred that Republic con- 
spired with anyone to refuse licenses to 
appellees. The trial judge should have 
directed a verdict for Republic. 


[New Trial Granted] 


B. AS TO ALL OTHER APPELLANTS : 

We have treated Republic separately for 
the reason that the evidence clearly shows 
its conduct toward appellees was com- 
pletely different from that of the other 
appellants, and its only reason for refusing 
to license its films to appellees was its prior 
contract with Paramount Gulf. 

We are constrained to comment that the 
evidence of conspiracy on the part of all 
other appellants is weak and that we are 
impressed by appellants’ argument that ap- 
pellees’ venturé was foredoomed to failure 
because of its financial structure, location, 
and the method of operation. Yet, we are 
of the opinion that the record as a whole 
contains sufficient evidence of “conscious 
parallelism” and other activities on the part 
of the distributors in their relations with 
Paramount Gulf and with appellees to war- 
rant submission to the jury. Since we 
have concluded that a new trial is necessary, 
we deem it unnecessary to comment in 
detail upon that evidence. 


Accordingly, for the reasons assigned, the 
judgment appealed from is reversed and 
the matter is remanded with instructions to 
enter judgment in favor of Republic, and 
a new trial is granted as to all other ap- 
pellants. 


Reversed and remanded. 
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U. S. v. Walton Hauling & Warehouse Corp. 

[ 67,867] United States v. Walton Hauling & Warehouse Corp.; Tait Transfer 
Company, Inc.; Schumer Theatrical Transfer, Inc.; Erie Transfer Co., Inc.; International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, Theatri- 
cal Drivers, Chauffeurs and Helpers Local Union No. 817; Eugene A. Walton; Saul 
Freedman; Harry Schumer; Harry Hyde; and Edward O’Donnell. , 


In the United States District Court for the Southern District of New York. No. 
C 141-349. Filed September 30, 1954. 


Case No. 1170 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Bill of 
Particulars—Although a court refused to deny the defendants’ motion for a bill of 
particulars on the ground of laches, it found, with one exception, that the defendants 
sought information which either had been supplied sufficiently by a voluntary bill of 
particulars, was within the knowledge of the defendants, or was evidentiary in character. 
The Government should not be forced to set out its case in advance of trial or unduly 
limited in presenting its proof. The defendants are protected against any possible sur- 
prise by the power of the court to grant a continuance. Also, the court noted that since 
the allegation and proof of overt acts other than the conspiracy itself are not necessary 
in antitrust actions, the defendants have no standing to demand information about such 


acts by way of a bill of particulars. 


See Department of Justice Enforcement and Procedure, Vol. 2, ¥ 8025.660, 8025.800. 
For the plaintiff: J. Edward Lumbard, U. S. Attorney, New York, N. Y. 


For the defendants: Sam Goldberg, New York, N. Y.; Charles Malzak, New York, 
N. Y.; and Bertrand Ettinger, Brooklyn, N, Y. 


Memorandum 
[Motion for Bill of Particulars] 


Noonan, District Judge [Jn full text]: 
Two of the defendants in this action have 
moved for a Bill of Particulars pursuant to 
Rule 7(f) of the Federal Rules of Criminal 
Procedure, Title 18, U. S. Code. 

Although a considerable lapse of time 
has occurred since this motion should have 
been made, this court does not believe that 
the relief sought should be denied on the 
ground of laches. We turn, therefore, to 
the merits of the motion. 

It is axiomatic that the purpose of a Bill 
of Particulars is to inform the accused of 
the nature of the charge against him with 
sufficient definiteness to enable him to: 

(1) plead his subsequent acquittal or 
conviction in bar of a later prosecution for 
the same offense; 

(2) to prepare for trial; and 

(3) to prevent surprise. 


[Sufficiency of Indictment] 


With these principles in mind, it is the 
opinion of this court that the indictment, 
combined with the voluntary Bill of Par- 


Trade Regulation Reports 


ticulars which, we understand, has been 
made available to these defendants, is suffi- 
ciently clear on most of the points requested 
by the movants. 


Since the allegation and proof of overt 
acts other than the conspiracy itself are 
not necessary in anti-trust actions, the 
defendant has no standing to demand infor- 
mation about such acts by way of a Bill 
of Particulars. U. S. v. General Electric 
Co., 40 F. Supp. 627. 


With the solitary exception stated below, 
the defendants’ requests seek information 
which either has been supplied sufficiently 
by the voluntary Bill of Particulars, is 
within the knowledge of the defendants, or 
is evidentiary in character and hence need 
not be supplied. In a case of this, nature, 
the government should not be forced to 
set out its case in advance of trial or unduly 
limited in presenting its proof. 

The defendants are protected against any 
possible surprise by the power of the trial 
court to grant a continuance where good 
cause is shown. 


Accordingly, the defendants’ motion is 
denied except insofar as the plaintiff is 
directed to furnish information requested 
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in paragraph I, Section E of the defend- 
ants’ demand. This information is to be 
supplied in the same general form as was 
furnished with respect to hauling in para- 
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graph 1, parts (b) and (c) of plaintiff’s 
voluntary bill of particulars dated De- 
cember 18, 1953. 


Settle order. 


[| 67,868] Millman Bros., Inc. v. Harry Galperin Corp., Harry Galperin, Rose Levy, 
David E. Rousso and Nelson Rousso, individually and as co-partners doing business 
under the firm name and style of Rousso Sportswear Co. 


In the United States District Court for the Southern District of New York. 


95-140. Filed October 6, 1954. 


Civ. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Motion for More Definite 
Statement—Applicable Sections of Antitrust Laws.—A plaintiff was ordered to serve a 
more definite statement of its claim by specifically alleging which section or sections of 
the antitrust laws the plaintiff bases its claim. 

See Private Enforcement and Procedure, Vol. 2,  9013.170. 


For the plaintiff: Lewis and Mound, New York, N. Y. 


For the defendants: 


Weisman, Celler, Allen, Spett and Sheinberg, New York, 


N. Y.; and Benjamin Gothelf, New York, N. Y. 


Memorandum 


[Sections of Antitrust Laws 
To Be Alleged] 


Dawson, District Judge [Jn full text]: 
So much of the motion as seeks an order 
requiring the plaintiff to serve a more 
definite statement of its claim, specifically 


alleging which section or sections of the 
so-called Anti-Trust Laws of the United 
States the plaintiff relies upon, is granted. 
See Cohen v. Avco Corp. [1953 Trapr CAsEs 
167,445] Allo Es Suppw2 44S a Nees 
1953). So much of the motion as seeks an 
order dismissing the complaint is denied. 


[67,869] United States v. The Cincinnati Fruit & Produce Credit Association, et al. 


In the United States District Court for the Southern District of Ohio. 


No. 2426. Letter dated August 23, 1954. 


Civil Action 


Case No. 1054 in the Antitrust Division of the Department of Justice, 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Government Motion for Summary Judgment.—A Government motion for a summary 
judgment was denied, where the facts in the case were in doubt as suggested by the 
Government’s many and lengthy interrogatories seeking controlling facts. 


See Department of Justice Enforcement and Procedure, Vol. 2, 1 8229.225. 
For the plaintiff: Robert B. Hummel, Cleveland, Ohio. 
For the defendants: Arthur R. Heckerman, Cincinnati, Ohio. 


[Summary Judgment Denied] 

JoHN H. Drurret, District Judge [Jn full 
text]: Please be advised, after very careful 
consideration of plaintiff’s motion for sum- 
mary judgment, pursuant to Rule 56 of the 
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Federal Rules of Civil Procedure, together 
with the briefs and authorities cited, the 
Court is of the opinion that said motion is 
not well taken and the same is overruled. 
See Parke, Davis & Company, Appellant, v. 
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American Cyanamid Company and Scherer, 
decided October 30, 1953, where the Court 
of Appeals say: 


_ “The courts are reluctant to decide 
important issues by summary judgment 
because of the lack of a record adequate 
to explain the issues of fact and law,” 
citing Estepp v. Norfolk & Western Rwy. 
Co; 192° Fed? (2a): 889 (Cy A. 6). 
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In that case they upheld a summary 
judgment, but there the issues and law 
were so clear-cut it left no room for doubt, 
which cannot be said of the case at bar as 
suggested by plaintiff's many and lengthy 
interrogatories seeking controlling facts. 


An entry may be prepared accordingly 
with exceptions. 


[] 67,870] Perry Halseth, individually and trading as Perry Sales Co. v. Federal 


Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. 


September 15, 1954. 


No. 11022. Dated 


Petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Using or Selling Lottery Devices—FTC Order Affirmed.—A Fed- 
eral Trade Commission order prohibiting a company from selling or otherwise disposing 
of merchandise by means of a game of chance, gift enterprise, or lottery scheme and 
from supplying to others push cards or other lottery devices which are designed or 
intended to be used in selling or distributing merchandise by means of a game of chance 
or lottery scheme was affirmed, 


See Unfair Practices, Vol. 2, 5173.50. 


For the petitioner: Morton J. Harris; oral argument by Robert A. Simon. 


For the respondent: Robert B. Dawkins and Donovan Divit; oral argument by 


James E. Corkey. 


Affirming a Federal Trade Commission order in Dkt. 6009. 


Before F. Ryan Durry, Chief Judge, and J. Eart Major and ELMER J. SCHNACKENBERG, 


Circuit Judges. 
[FTC Order Affirmed] 


[In full text]: Now this day come the 
parties by their counsel, and this cause 
comes on to be heard on the Petition for 
Review of an order of the Federal Trade 
Commission, and the certified transcript of 
record and briefs of counsel, and on oral 


for petitioner, and by Mr. James E. Corkey, 
counsel for respondent. 

On consideration whereof, it is ordered 
and adjudged by this Court that the order 
entered in this cause by the Federal Trade 
Commission on September 14, 1953, be, and 
the same is hereby, affirrned. 


argument by Mr. Robert A. Simon, counsel 


[| 67,871] Jacquard Knitting Machine Co., Inc. v. Ordnance Gauge Co., Inc., and 
Julius Sirmay. Jacquard Knitting Machine Co., Inc. v. Ordnance Gauge Co., Inc., and 
Julius Sirmay. 

In the United States Court of Appeals for the Third Circuit. 
Argued February 5, 1954. Filed May 19, 1954. 


Appeals from the judgment of the United States District Court for the Eastern 
District of Pennsylvania, Kirkpatrick, Chief Judge. 


Nos. 10,992 and 10,982. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Suit for Infringement of Method Patent— 
Extension of Patent Monopoly to Unpatented Product.—A trial court properly refused the 
owner of a method patent an injunction restraining a competitor from selling an unpatented 
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Jacquard Knitting Machine Co., Inc. v. Ordnance Gauge Co., Inc. 


69,826 


machine, although the patentee contended that the machine, by the addition of a special 
attachment, could be used in a manner which would constitute direct and contributory 
infringement of the method patent. The effect of such an injunction would be to prevent 
the competitor from selling an unpatented machine in competition with the patentee. The 
trial court rightly refused “to assist the owner of a method patent to monopolize un- 
patented machines.” 


See Combinations and Conspiracies, Vol. 1, f 2013.232. 


Combinations and Conspiracies—Patents—Institution of Infringement Suit as an 
Antitrust Violation—In denying an alleged infringer of a method patent an injunction 
which would have restrained the patentee from suing or threatening the customers of the 
alleged infringer, the trial court correctly held “that the bringing of a suit for patent 
infringement on an unadjudicated patent cannot, per se, subject the patent owner to 
prosecution or civil liability for violation of the antitrust laws.” Also, the trial court’s 
finding that there was no evidence of a general conspiracy or combination to violate the 


antitrust laws was confirmed by the evidence. 


See Combinations and Conspiracies, Vol. 1, § 2013.232; Private Enforcement and 


Procedure, Vol. 2, § 9041.178. 


For the plaintiff: J. Stanley Preston, Bronxville, N. Y. 


For the defendants: 


Leonard L. Kalish, Philadelphia, Pa. 


Affirming a decision of the U. S. District Court, Eastern District of Pennsylvania, 1952 


Trade Cases {| 67,340. 


Before Goopricu, McLAuGHLIN and Hastirg, Circuit Judges. 


Opinion of the Court 


[Patent Infringement Suit] 


McLaucHLin, Circuit Judge [In full text 
except for omissions indicated by asterisks] : 
This is a patent infringement case. The 
district court held the patent invalid. De- 
fendant’s counterclaim seeking a preliminary 
injunction was denied. Both sides appeal. 


The patent involved, United States 
2,397,456, is a method of transferring stitches 
from one needle to another in knitting ma- 
chines or to another loop-receiving instru- 
ment. Its primary application, as in this 
instance, is to automatic knitting machines. 
The first of its two claims concerns the 
expansion of the stitch or loop so as to 
lessen the strain on the material; the second 
with the accurate insertion of the needle 
into the loop thereby largely eliminating 
misses and consequent dropped stitches re- 
sulting in faulty product. The important 
practical use of the patent is that it permits 
the complete knitting of a fabric which is 
partly rib knit and partly jersey knit in- 
stead of knitting the rib and jersey pieces 
separately and later sewing them together. 

ar a 

INFRINGEMENT 


The allegation of infringement of the first 
claim fails since from defendant’s evidence 
believed by the court virtually the whole 
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enlargement of the loop by defendant’s 
method occurs before it is reached by the 
bump. The district judge’s disposal of 
plaintiff's point that the defense machine 
can be adjusted to perform like plaintiff's 
with respect to Claim # 1 was a matter of 
his judgment on the evidence before him 
and must be affirmed. 

With reference to Claim # 2, the finding 
that the defense machine would be guilty 
of palpable infringement of plaintiff’s patent 
if the latter were valid is strongly indicated 


by the evidence. 
x kK OX 


EXTENSION OF THE PATENT MONOPOLY 


The district court decided that for the 
purposes of this suit defendant’s machine 
must be taken as unpatented and that if 
plaintiff's prayer for an injunction restrain- 
ing its sale was allowed the effect would 
be to prevent defendant “. from sell- 
ing an unpatented machine in competition 
with the plaintiff.” Plaintiff’s opposition to 
this is based on the proposition that de- 
fendant by attachment of special cams to 
its machine can give it the further capa- 
bility of transferring stitches and that there- 
fore it should have protection against its 
sale because of infringement direct and 
contributory. The decision that there was 
insufficient credible evidence to hold that 
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defendant had so operated its machine was 
for the trial court. It follows that the court 
thereafter rightly refused, as stated in the 
Opinion, “ to assist the owner of a 
method patent to monopolize unpatented 
machines.” Mercoid v, Mid-Continental [1944- 
1945 Trape Cases { 57,201], 320 U. S. 661; 
B. B. Chemical Co. v. Ellis [1940-1943 TRADE 
Cases § 56,177], 314 U. S. 495: Carbice v. 
American Development Corporation, 283 


Dt tcys 


* OK 


THE CLAIM OF DEFENDANT ORDNANCE TO 
INJUNCTIVE RELIEF 


This arises out of the second counter- 
claim * and was denied by the district court. 
Relief there requested was for a preliminary 
injunction alone and the trial judge so con- 
strued it. We are now asked in effect to 
insert in the prayer of the second counter- 
claim the phrase “and for a permanent in- 
junction thereafter” on the ground that the 
omission was inadvertent. Whatever the 
reason for leaving it out, it was not pre- 
sented to the district court and cannot be 
considered on this appeal.? Despite the fact 
that the trial judge correctly decided that 
the application for permanent injunction 
was not before him and that under the cir- 
cumstances the determination that the patent 
was invalid provided all the needed relief, 
he, nevertheless, carefully examined the de- 
fendant’s full contention on this point® to 
ascertain whether it had made out a case 
entitling it to the injunction sought. His 
conclusion that it had not is sound and 
based on substantial evidence. 


Defendant’s grievance against plaintiff for 
which it claims an injunction is the suit 
itself and matters connected with it. Ac- 
cording to its brief it desired by injunction 
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to have plaintiff required “, to undo 
or mitigate the effects of the suit and its 
other correlated acts and [to en- 
join] plaintiff from suing or threatening 
defendant’s customers or prospective cus- 
tomers.” On the basic principle involved 
the district judge correctly held: ‘ 

that the bringing of a suit for patent in- 
fringement on an unadjudicated patent can- 
not, per se, subject the patent owner to 
prosecution or civil liability for violation 
of the anti-trust laws. To hold otherwise 
would be to make a serious inroad upon 
the integrity of the patent system.” 


With reference to the various charges 
made by defendant against plaintiff relating 
to the latter’s timing of the suit, news 
releases, oral notices, personal animosity 
between its vice president and Sirmay and 
the like, the trial judge found that if plain- 
tiffs conduct was actionable at all it must 
be under the antitrust laws or the general 
law of unfair competition. He then went 
on to hold as to the first that there was 
ve no evidence in the case of a gen- 
eral conspiracy or combination to violate 
the antitrust laws.” Regarding the unfair 
competition alleged the court found that 
this stemmed from the suit itself “plus the 
legitimate concomitant of a properly worded 
notice to the trade with its implied warning 
to potential infringers”; that there had been 
no repetition of that warning and that there 
was nothing to show “that the plaintiff 
would continue or renew its publicity after 
judgment of invalidity has been entered in 
this Court.” We are satisfied from our own 
examination of the record that this view of 
the trial judge is confirmed by the evidence. 

eyed | ok 

The judgment of the district court will 
be affirmed. 


[f 67,872] United States v. Providence Fruit & Produce Building, Inc., et al. 
In the United States District Court for the District of Rhode Island. Civil Action 


No. 1533. Dated October 18, 1954. 


Case No. 1154 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Combinations and Conspiracies—Monopolization—Refusal to Rent 
Space Enjoined—Leasing Restrictions—Fruit and Produce Terminal Building.—A building 


1 The first counterclaim alleged the invalidity 
of plaintiff's patent and was sustained. 

2 Defendant urges that in its answer it prayed 
“. , for such other and further relief as may 
be proper under all circumstances of this case’’ 


Trade Regulation Reports 


Neither that nor similar language appears in 
the counterclaim. 

3 We find no mere limited consideration of 
the evidence as contended by defendant. 
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Court Decisions 
U.S. v. Providence Fruit & Produce Building, Inc. 


corporation, which was controlled by receivers and wholesalers of fruits and produce, was 
enjoined by a consent decree from refusing to lease or rent space to any applicant desiring 
to act as a receiver, wholesaler, or jobber of fruits and produce at its building, except upon 
specified grounds. The building corporation was further prohibited from (1) interfering 
with any tenant in the conduct of its business, except that it may promulgate reasonable 
and non-discriminatory rules relating to the physical operation of the building; (2) ex- 
cluding any person as a tenant because such person is a nonresident of Rhode Island; 
(3) refusing to permit a tenant to assign its lease, except on specified grounds; (4) con- 
senting to the assignment of any lease to any person who proposes to conduct a business 
other than that of a receiver, wholesaler, or jobber, if at the time the application for as- 
signment is made, there are any pending applications of any receiver, wholesaler, or jobber 
for space; (5) granting to any tenant any preferential discount because of the number 
of units leased, or because the tenant is a stockholder of the building; and (6) refusing to 
renew the lease of any receiver, wholesaler, or jobber, except on one of the grounds on 
which it may refuse a lease. 


Tenants named as defendants were enjoined from applying for additional space within 
seventy days after the publication of the judgment and from entering into any agreement 
to restrict any tenant in the operation of its business or restrict the person to which any 
such tenant may sublet its premises. No tenant was permitted to rent more than seven 
units without approval of the Attorney General. The decree also contained other provi- 
sions concerning leasing, subletting, and transfer of stock. 


See Combinations and Conspiracies, Vol. 1, § 2005.845; Monopolies, Vol. 1, J 2610.720; 
Department of Justice Enforcement and Procedure, Vol. 2, J 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; and W. D. Kilgore, 
Jr., Bertram C. Dedman, Harry N. Burgess, William J, Elkins, Charles F. B. McAleer, 
and John J. Galgay, Attorneys. 


For the defendants: Andrew P. Quinn, Christopher Del Sesto, Frank Licht, and 
A. Peter Quinn, Jr., for Providence Fruit & Produce Building, Inc., T, A. Boyle Co., 
A. M. Tourtellot Co., Nathan Warren & Sons, and Felix Rocco Co. 


Final Judgment 


Epwarp W. Day, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its Complaint herein on Feb- 
ruary 6, 1953, all the defendants having ap- 
peared and filed their answers to such 
Complaint denying the substantive allega- 
tions thereof, and said Complaint having 
been dismissed as to all defendants except 
those signatory hereto, and the wunder- 
signed defendants and plaintiff by their at- 
torneys having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of law or fact 
herein and without admission by any of said 
defendants in respect of any such issue: 


Now, therefore, before any testimony has 
been taken herein and without trial or ad- 
judication of any issue of fact or law herein 
and upon the consent of all the parties 
signatory hereto, it is hereby 


Ordered, adjudged and decreed as fol- 
lows: 
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I 
[Sherman Act] 


This Court has jurisdiction of the parties 
signatory to this Final Judgment and over 
the subject matter hereof. The Complaint 
States a cause of action against the under- 
signed defendants under Sections 1 and 2 
of the Act of Congress of July 2, 1890, en- 
titled “An Act to protect trade and com- 
merce against unlawful restraints and 
monopolies,” as amended, commonly known 
as the Sherman Act. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” shall mean an individual, 
partnership, corporation, association or any 
other legal entity; 


(B) “Company” shall mean the defend- 
ant, PROVIDENCE FRUIT & PRO- 
DUCE BUILDING, INC; 
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(C) “Produce Building” shall mean the 
physical structure and facilities including 
parking areas and approaches, used, owned 
or leased by the Company; 


(D) “Receiver” shall mean any person 
to whom fruits and vegetables are for- 
warded for resale at wholesale, whether 
such person is a consignee, commission 
merchant, a merchant buying and selling on 
his own account, or an agent of a grower 
or a shipper engaged in receiving and sell- 
ing fruit and vegetable produce for the 
account of the grower or shipper; 


(E) “Wholesaler” shall mean any person, 
including a receiver, who usually sells fruit 
and vegetable produce in wholesale lots of 
five or more boxes or packages; 


(F) “Jobber” shall mean a person who 
sells fruit and vegetable produce to restau- 
rants, grocery stores, and other retail out- 
lets in less than wholesale lots; 


(G) “Tenant” shall mean a person au- 
thorized to use the facilities of the Produce 
Building either as a tenant or subtenant; 


(H) “Applicant” shall mean any person 
who files a written request with the Com- 
pany to rent or lease space in the Produce 
Building; 


(1) “Tenant defendants” shall mean the 
defendants i Ay SBOWLE §COm -AaaM: 
TOURTELLOT CO., NATHAN WAR- 
REN & SONS, and FELIX ROCCO CO., 
and each of them; 


(J) “Space” shall mean space in the Pro- 
duce Building; 


(K) “Unit”, as used herein, shall mean 
space on both floors of said Produce Build- 
ing, fifteen feet in width and the full depth 
of the building, and shall include the cellar 
under the same and the space under the 
front platform in front of said cellar. 


III 
[Apblicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant, its officers, directors, 
agents, servants, employees, subsidiaries, 
successors and assigns and to all other per- 
sons in active concert or participation with 
any such defendant who shall have received 
actual notice of this Final Judgment by per- 
sonal service or otherwise. 


~ Trade Regulation Reports 
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IV 
[Refusal to Rent Space] 


The Company is enjoined and restrained 
from: 


(A) Refusing to lease or rent any space 
to any applicant desiring to act as a re- 
ceiver, wholesaler or jobber at the Produce 
Building, except upon the grounds (1) that 
the applicant is not financially responsible, 
or (2) that all the space desired by the 
applicant in the Produce Building is already 
leased or rented to tenants, or is the subject 
matter of active negotiations pursuant to 
Section V (C) of this Final Judgment; or 
(3) that the applicant or a partner or the 
person in active control or management 
thereof has within three years prior to the 
application been convicted of a crime in- 
volving moral turpitude. 


(B) Interfering with or restricting any 
tenant in the conduct of its business; pro- 
vided, however, that the Company shall 
have the right to promulgate reasonable, 
uniform and nondiscriminatory rules and 
regulations relating to the physical opera- 
tion of the Produce Building; 


(C) Excluding any person as a tenant or 
subtenant of the Produce Building because 
such person is a non-resident of the State 
of Rhode Island; 


(D) Refusing to permit a tenant to assign 
its lease or sublet the whole or a part of its 
premises, except on the grounds that (1) 
the proposed assignee or sublessee proposes 
to conduct a business in the Produce Build- 
ing other than that of a receiver, whole- 
saler, jobber, restaurant, telegraph office, or 
other business naturally incident, accessory 
to, and grouping itself with, a produce 
terminal, or (2) the proposed assignee or 
subtenant or a partner, or the person in 
active control or management thereof has, 
within three years prior to the application 
for such permission, been convicted of a 
crime involving moral turpitude; 


(E) Consenting to the transfer or assign- 
ment of any lease or to the subletting of 
the whole or any part of its premises to any 
person who proposes to conduct a business 
in the Produce Building other than that of 
a receiver, wholesaler or jobber, if at the 
time the application for such transfer, as- . 
signment or subletting is made, there are 
any pending applications of any receiver, 
wholesaler or jobber for space; 
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(F) Granting to any tenant any prefer- 
ential discount or rent because of the num- 
ber of units leased or rented to a particular 
tenant, or because the tenant is a stock- 
holder of the Company; 


(G) Refusing to renew the lease of any 
receiver, wholesaler or jobber except on one 
of the grounds on which it may refuse a 
lease. 


W 
[Notice of Judgment—Rental of Space] 


(A) Within ten (10) days from the date 
of the entry of this Final Judgment, the 
Company shall mail (registered mail) a 
copy of this Final Judgment to each person 
who had filed applications for space (and 
whose applications had not been previously 
withdrawn) to the last known address of 
such applicant. Such applicant shall be re- 
quested (a) to file a new application, or 
(b) to notify the Company it no longer de- 
sires space. If such applicant does not 
make a new application for space within 
sixty (60) days from the mailing of such 
notice, then its pending application shall be 
deemed to have been withdrawn. If such 
application is made, however, it shall be 
retroactive to the date of the original ap- 
plication in regards to preference to be 
given as hereinafter provided. Within one 
hundred twenty (120) days from the entry 
of this Final Judgment, the Company shall 
file a report with this Court, with a copy 
to the Attorney General, as to the disposi- 
tion of all such applications for space pending 
as of the date of the entry of this Final 
Judgment; 

(B) Within ten (10) days from the date 
of the entry of this Final Judgment, the 
Company shall mail (registered mail) a 
copy of this Final Judgment to each tenant 
and shall publish once in the legal adver- 
tisements in the Providence Journal and the 
Evening Bulletin a copy of Section V of 
this Final Judgment; 

(C) (1) When space occupied by a re- 
ceiver, wholesaler or jobber becomes avail- 
able and is applied for in writing by a 
receiver, wholesaler or jobber, the Company 
is enjoined and restrained from denying 
such application except pursuant to Section 
IV (A) of this Final Judgment. If space 
occupied by a person who is not a receiver, 
wholesaler or jobber becomes available and 
a written application for such space is re- 
ceived from a receiver, wholesaler or jobber 
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and another person, preference in the renting 
of such space shall be given to the receiver, 
wholesaler or jobber; provided, however, 
that such space may be rented to such other 
applicant for the purpose of conducting a 
restaurant or a telegraph office (provided 
that there shall not be more than three 
restaurants and one telegraph office on the 
premises). If more than one written ap- 
plication for space is received from re- 
ceivers, wholesalers or jobbers, preference 
shall be given to such applicants in the 
order in which their applications have been 
received by the Company. As applications 
for space are received by the Company, they 
shall be numbered consecutively in the 
order of their receipt and shall be kept on 
file by the Company. If an application for 
space which has become available is refused, 
the Company shall notify the applicant in 
writing of its refusal and state the grounds 
for such refusal. Any application refused 
for lack of available space, however, shall 
remain on file as set forth above and shall 
be considered at the time of any subsequent 
vacancy and shall be accorded the prefer- 
ence as herein provided; 

(2) When space is vacated by a tenant 
and thus becomes available, such space shall 
be offered by the Company pursuant to the 
provisions of Section V(C)(1) to each ap- 
plicant, who is a receiver, wholesaler or 
jobber, in the order in which written ap- 
plications have been received by the Com- 
pany from receivers, wholesalers or jobbers; 


(D) Notwithstanding the foregoing, the 
Company may renew the lease or tenancy 
of (1) any tenant as of the date of the 
entry of this Final Judgment, or (2) any 
person who may thereafter become the 
tenant in accordance with the terms of 
Section V(C) above; 

(E) No tenant shall be permitted to lease 
or rent, directly or indirectly, more than 
seven (7) units without prior approval of 
the Attorney General; 

(F) The Company is ordered and di- 
rected, within ten (10) days from the date 
of entry of this Final Judgment to terminate 
and cancel any contract or agreement incon- 
sistent with any of the provisions of this 
Final Judgment. 


VI 
[Renting and Subletting] 


(A) The Company may require evidence 
of financial responsibility of any applicant 
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or tenant, and, in connection therewith, may 
require an applicant or tenant to furnish a 
financial Statement, statement of ownership 
of the applicant or tenant, which shall in- 
clude a list of partners, stockholders and/or 
other principals. The Company may at its 
option require, as a condition of renting or 
leasing space, that a bond be furnished in 
an amount not to exceed one year’s rent; 


(B) The Company may provide in its 
lease that, without the written consent of 
the Company, a tenant may not assign or 
transfer its lease or sublet the whole or any 
part of its premises; provided, however, 
that the Company’s consent shall not be 
witheld except on the grounds that (1) the 
proposed assignee or sublessee proposes to 
conduct a business in the Produce Building 
other than that of a receiver, wholesaler, 
jobber, restaurant, telegraph office or other 
business naturally incident, accessory to, 
and grouping itself with, a produce terminal, 
or (2) the proposed assignee or subtenant 
or a partner or the person in active control 
or management thereof has, within three 
years prior to the filing of the application 
for such permission, been convicted of a 
crime involving moral turpitude; 


(C) To prevent circumvention on the 
part of any tenant of any such restrictions 
against assignment or subletting, the Com- 
pany may provide in its lease that without 
the written consent of the Company a 
tenant may not transfer any interest in its 
business, or, if it is a corporation, transfer 
any of its stock; provided, however, that 
the Company’s consent shall not be with- 
held except on one of the grounds. on which 
it may refuse to consent to an assignment 
or subletting, as hereinbefore provided; 


(D) If, contrary to the above-mentioned 
provisions prohibiting assignment, sublet- 
ting or transfer of stock without the written 
consent of the Company, a tenant makes 
such assignment, sublease or transfer of 
stock without applying to the Company for 
consent, the Company may terminate the 
lease, and such termination shall not be 
a violation of this Final Judgment; pro- 
vided, however, that if the failure of the 
tenant to apply for such consent is due to 
an oversight, the Company may not termi- 
nate the lease unless the Company would 
have had the right to refuse permission to 
the tenant to assign, sublet or transfer its 
stock had such permission been requested 
by the tenant. 
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VII 
[Additional Space] 


Each of the tenant defendants is enjoined 
and restrained from filing any application 
for additional space within seventy (70) 
days after the publication provided for herein 
in Section V. 


VITI 
[Agreements Among Tenants] 


Each of the tenant defendants is enjoined 
and restrained from entering into any 
agreement or understanding with each other 
or with any other person to limit or re- 
strict any tenant in the operation or conduct 
of its business or to limit or restrict the 
person to which any such tenant may sublet 
its premises; provided, however, that this 
Section VIII shall not prohibit any of the 
tenant defendants, their officers, directors 
or agents who might be officers or directors 
of the Company from performing their 
duties as officers or directors of the Company. 


1X 
[Compliance | 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice, upon written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to a defendant, made to 
its principal office, shall be permitted ac- 
cess, during office hours, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of the 
said defendant relating to any matters con- 
tained in this Final Judgment, and, subject 
to its reasonable convenience, and without 
restraint or interference from it, to inter- 
view any of its officers or employees, who 
may have counsel present, regarding any 
such matters and, upon request, the said 
defendant shall submit such written reports 
as from time to time may be necessary to 
the enforcement of this Final Judgment. 
No information obtained by the means pro- 
vided in this Section IX shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal proceed- 
ings, to which the United States is a party, 
for the purpose of securing compliance with 
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this Final Judgment or as otherwise re- 
quired by law. 
Xs 
[Jurisdiction Retained] 
Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
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time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, and for the purpose 
of the enforcement of compliance therewith 
and the punishment of violations thereof. 


[] 67,873] United States v. Insurance Board of Cleveland. 


In the United States District Court for the Northern District of Ohio, Eastern 
Division. Civil Action No. 28042. Filed September 29, 1954. 


Case No, 1067 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Civil Suit—Privileged Com- 
munication—Disclosure—Waiver.—A general permission to inspect all documents in the 
defendant’s files did not constitute a waiver of the privilege against the disclosure of a 
privileged communication, where the attorney for the defendant did not know that the 
privileged communication was in the defendant’s files at the time of honoring the Gov- 
ernment’s request to examine all of the defendant’s files and records, and the secretary 
of the defendant apparently had forgotten that the communication was there or was unin- 


formed as to its presence in the files. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225.600. 
For the plaintiff: Robert B. Hummel, Cleveland, Ohio. 


For the defendant: 
Cull, Cleveland, Ohio. 


On Defendant’s Objection to Request 
for Admission No. 74 


McNamee, District Judge [In full text]: 
Plaintiff has filed 104 Requests for Admis- 
sions. Defendant has responded to 103 
of these requests but objects to Request 
No. 74, on the ground that the memoran- 
dum therein described is privileged. Not 
disputing plaintiff's claim that the memo- 
randum is a _ privileged communication, 
plaintiff argues that the privilege was 
waived by a voluntary disclosure of the 
memorandum to plaintiff's counsel. It ap- 
pears that upon request cf Government 
counsel defendant permitted them freely to 
inspect and examine all the defendant’s files 
of correspondence, its corporate records 
and proceedings, and the rules and regu- 
lations of the Board. Government counsel 
were engaged in this examination at the 
defendant’s office for a considerable period 
of time. Among the documents inspected 
and copied is the memorandum described 
in Request No, 74. At the time of honoring 
the request counsel for defendant did not 
know that the memorandum was in defend- 


| 67,873 


Frank X. Cull and M. R. Gallagher of Hauxhurst, Inglis, Sharp & 


ant’s files, and the Secretary of the defend- 
ant apparently had forgotten it was there 
or was uninformed as to its presence in 
the files. 


[Privilege Not Waived] 


While a waiver may be inferred from acts 
or conduct clearly implying an intention to 
relinquish a known right, it is essential to 
the establishment of a waiver that it be 
shown that the party against whom it is 
asserted had actual or constructive knowl- 
edge of the existence of the right or the 
facts upon which it rested. A waiver can- 
not be established by consent given under 
a mistake or misapprehension of facts. 56 
Am. Jur., Sec. 14, pp. 114-115. A general 
permission to inspect all documents in de- 
fendant’s files cannot be considered as a 
waiver of the privilege against disclosure of 
the specific memorandum referred to in Re- 
quest No. 74. The cases cited by plaintiff 
are distinguishable upon their facts and are 
not controlling here. 


Defendant’s objection to Request No. 74 
is sustained. 
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[| 67,874] United States v. Insurance Board of Cleveland. 


In the United States District Court 
Division. Civil Action No. 28042. 


for the Northern District of Ohio, Eastern 
Filed September 29, 1954. 


Case No, 1067 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Civil Suit—Motion for Leave to 
File Supplemental Answer—Issue of Mootness.—A defendant’s motion for leave to file a 
supplemental answer was granted on the authority of U. S. v, L. D. Caulk Co., et al. (DC 
Del. 1953) 1953 Trape Cases 67,532, wherein a defendant was permitted to file a supple- 
mental answer alleging the purge of alleged unlawful practices after the filing of the 
complaint. The present court stated that it also appears that the issue of mootness may 
arise in the event of a ruling adverse to the defendant on the issues raised by the complaint 


and answer. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8229.550, 8229.675. 
For the plaintiff: Robert B. Hummel, Cleveland, Ohio. 


For the defendant: 
Cull, Cleveland, Ohio. 


On Defendant’s Motion for Leave to 
File Supplemental Answer 


McNames, District Judge [In full text]: 
Counsel for both sides are in agreement 
with the reasons stated in the Opinion of 
Judge Rodney in United States of America 
v. L. D. Caulk Co., et al., Civil Action No. 
1372 in the United States District Court for 
the District of Delaware [1953 Trapr Cases 


Frank X. Cull and M. R. Gallagher of Hauxhurst, Inglis, Sharp & 


67,532], where a similar application was 
made and granted. I also accept Judge 
Rodney’s opinion as sound. 

It also appears that the issue of mootness 
may arise in the event of a ruling adverse 
to the defendant on the issues raised by 
the Complaint and Answer. 

Defendant’s motion for leave to file Sup- 
plemental Answer is granted. 


[] 67,875] United States v. Insurance Board of Cleveland. 
In the United States District Court for the Northern District of Ohio, Eastern 


Division. Civil Action No. 28042. 


Filed September 29, 1954. 


Case No, 1067 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Civil Suit—-Motion to Dismiss 
Plaintiff's Motion for Summary Judgment—Motion to File Depositions, and Brief—A 
Government motion for summary judgment will not be dismissed upon a mere showing 
that the facts are complex or the legal issues difficult and involved. Rule 56 of the Federal 
Rules of Civil Procedure is mandatory in its provision that summary judgment shall be 
granted if the record shows “there is no genuine issue as to any material fact and that 
the moving party is entitled to a judgment as a matter of law.’ The defendant, however, 
was granted leave to file depositions and a brief in opposition to the Government’s motion. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8229.225. 
For the plaintiff: Robert B. Hummel, Cleveland, Ohio. 


For the defendant: Frank X. Cull and M. R. Gallagher of Hauxhurst, Inglis, Sharp & 
Cull, Cleveland, Ohio. 


On Defendant’s Motion to Dismiss Plain- 
tiff’s Motion for Summary Judgment 
McNamesr, District Judge [In full text]: 

Defendant has filed a motion to dismiss 

plaintiff's Motion for Summary Judgment 


Trade Regulation Reports 


and has added a second string to its bow. 
In the alternative defendant requests that 
it be granted leave to file depositions and a 
brief in opposition to the motion for sum- 
mary judgment. In support of the motion 
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to dismiss defendant points to the com- 
plexity of facts and the involved and diffi- 
cult questions of law inherent in the case as 
persuasive reasons against a summary de- 
termination of the issues. Ample authority 
supports the view that courts ought to pro- 
ceed cautiously in determining litigation by 
summary judgment where the facts are 
complicated and grave and important ques- 
tions of law are to be decided. This view 
imposes a wise policy of restraint against 
premature disposition of cases where it 
appears probable that a hearing on the 
merits will develop factual issues not sus- 
ceptible of exposition under the restrictive 
procedure of Rule 56, or where there is 
doubt as to the existence of a genuine issue 
of a material fact. In such cases the addi- 
tional considerations of complex facts and 
legal issues of first impression are sufficient 
to tip the scales in favor of overruling a 
motion for Summary Judgment. But there 
is no warrant in law for the dismissal of 
a motion for Summary Judgment upon a 
mere showing that the facts are complex 
or the legal issues difficult and involved. 
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Rule 56 is mandatory in its provision that 
summary judgment shall be granted if the 
record shows “there is no genuine issue as 
to any material fact and that the moving 
party is entitled to a judgment as a matter 
of law.” 

In support of its Motion for Summary 
Judgment plaintiff has filed a 119-page brief 
and is entitled to a definitive ruling on the 
motion. 


[Leave to File Depositions and Brief] 


As evidenced by the second branch of its 
motion defendant is not adequately pre- 
pared in its opposition to plaintiff's motion, 
and for that reason desires additional time 
within which to file depositions and brief. 
This is a fair request. 

Defendant’s motion to dismiss plaintiff's 
Motion for Summary Judgment is over- 
ruled, and defendant is granted leave to file 
depositions and brief in opposition to 
plaintiffs motion on or before sixty days 
from the date of this order. 


[7 67,876] United Artists Corporation v. Strand Productions, Inc., and Ressan In- 


corporated, Debtors. 
United Artists Corporation. 


In the United States Court of Appeals for the Ninth Circuit. 


October 15, 1954. 


Strand Productions, Inc., and Ressan Incorporated, Debtors v. 


No. 13,631. Filed 


On appeals from the United States District Court for the Southern District of Cali- 


fornia, Central Division. Harry C. Westover, District Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Agreement to Adopt Policies of Others—Combina- 
tion of Non-Competing Units—A contract between a motion picture distributor and a 
motion picture producer was not illegal because it contained a provision wherein the dis- 
tributor agreed that, in marketing certain films for television, it would follow the policy 
of major motion picture producers-distributors as to releasing films of one character and 
not releasing films of another character as well as other distribution policies. For a 
contract to be held illegal as in restraint of trade, the combination must rest upon an 
understanding or agreement between actual competitors. The major producers-distributors 
may or may not be adopting policies with reference to television and motion picture 
theatres which are in restraint of trade, but it would not appear that the contract attained 
illegality by virtue of the television clause because the parties are not competitors. 


See Combinations and Conspiracies, Vol. 1,  2005.360, 2005.595. 


For the appellant: Wright, Wright, Green & Wright, and Loyd Wright and Charles 
A. Loring, Los Angeles, Cal., for United Artists Corp. 


For the appellees: Reynolds, Painter & Cherniss, and Louis Miller, Los Angeles, Cal., 
for Strand Productions, Inc. 
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Cited 1954 Trade Cases 
United Artists Corp. v. Strand Productions, Inc. 


69,835 


Before: STEPHENS and CHAMBERS, Circuit Judges, and Watsu, District Judge. 


[Meaning of Contract] 


CHamMpers, Circuit Judge [In full text 
except for onussions indicated by asterisks] : 
The questions here arise out of two motion 
picture contracts bearing dates of March 18, 
1948, and June 9, 1948, wherein United 
Artists Corporation, a Delaware company, 
is the distributor. Under one, James Nasser 
Productions, Inc., is the producer and under 
the other James Nasser individually is the 
producer. 


Strand Productions, Inc., and Ressan, 
Incorporated, debtors, have succeeded to 
the Nasser interests. In all respects mate- 
rial to this cause, the substance of the con- 
tracts is identical. 

ae 3 


Each contract contains 39 printed pages 
plus several addenda pages. By the terms 
of the contracts, Nasser undertook to make 
four feature motion pictures and United 
agreed to distribute them. Apparently, 
United is a major distributor, but not a 
major producer. It restricts its business to 
distribution of pictures made by others. It 
is not doing violence to the contentions of 
either side to say that, at least by volume of 
content, the contracts concern themselves 
primarily with distribution of pictures for 
exhibition in motion picture theatres, con- 
taining a great mass of clauses concerning 
such distribution, evidently worked out and 
accumulated through the years. The tele- 
vision clauses of the contract are relatively 
short, but in them is the source of this 
litigation. 

PER ks 

A better understanding of the case may be 
gained if at the outset it is stated that at 
the time of the trial of the facts below it 
appears that the major motion picture pro- 
ducers, since the development of the tele- 
vision industry, have adopted a policy of 
not releasing to television their films orig- 
inally or currently made for theatre exhibi- 
tion, although about all have produced new 
films for television alone. 


It seems that United, as a distributor, 
has attempted to follow, with a few excep- 
tions, the practices of the major producers 
who ordinarily do their own distributing.’ 
Therefore, the television industry has been 

1Some, but not all, of the major producers 


distribute for independent producers. 
* * * 
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largely dependent, for film stories, upon old 
films not in the hands of United and the 
major producers, or upon new films pro- 
duced exclusively for television. 


It is evident that if the debtor Strand 
can get its four pictures free from the 
United contract, quick cash can be had from 
television exhibitors for its creditors. 


Identical portions of the contract upon 
which this controversy turns are as follows: 
* kk 


LECEVISION 


“The parties hereto agree that television 
may require a new method, manner or 
system of marketing motion pictures. Ac- 
cordingly, United agrees with respect to 
such motion pictures as to which Pro- 
ducer owns the necessary television rights 
United will market such motion pictures 
in relation to television in the same man- 
ner and under the same method as may 
be from time to time adopted by other 
major motion picture distributors and at 
rates approximately not less favorable to 
Producer than those from time to time 
adopted by other comparable television 
distributing agencies. If and when tele- 
vision shall become a commercial practice 
and United shall not then acquire the 
necessary facilities with which to market 
motion pictures in the television field in 
a manner favorably comparable to its 
present-day standards of distribution, then 
Producer shall be privileged to dispose of 
its television rights in the motion pictures 
to any other party.[’’] 

open es 


[Prior Proceedings] 


Successive petitions in behalf of the debtor 
were filed before the referee in bankruptcy 
wherein relief was sought as against United. 
By the first petition, Strand sought a deter- 
mination that the television rights, (the 
right to sell the films to television broad- 
casters) were free and clear of the distribu- 
tion contract and that United had no 
interest in the television rights. Under the 
second petition, Strand, upon the alternative 
assumption that the television rights were 
under the contract, sought to have the dis- 
tribution of the films for television termi- 
nated as wholly executory and as a severable 
portion of the contract. United opposed 
both petitions. 


| 67,876 


69,836 


A hearing was held before the referee and 
a considerable volume of evidence, oral and 
documentary, received. The referee upheld 
the contentions of Strand upon both peti- 
tions. The district court at first reversed 
the referee on both petitions, holding for 
United. Upon reconsideration, the district 
court upheld the referee on the first petition, 
ruling that the bankrupt debtor was free 
to sell the films in the television market. 
However, the district court continued in 
force its ruling reversing the referee on the 
second petition, holding that the debtor was 
not entitled to treat the television provisions 
as separate, severable and terminable in 
bankruptcy proceedings as executor. Of 
course, the debtor did not need to succeed 
on both petitions to get the films on the 
television market. Success on one is enough. 


United has appealed the district court’s 
order on the first petition. Strand has cross- 
appealed the order against it on the second 
petition. 


[Television Industry] 


The parties are in agreement that tele- 
vision at the date of the making of the 
contracts was in the laboratory or experi- 
mental stage. How it would develop as an 
industry was only a guess. It was generally 
felt that it would materially affect the 
motion picture industry, but how was not 
clear. There was some thought that the 
development of television might result in 
the televising of films from Hollywood or 
some other point to the established theatres, 
eliminating the enormous operation of shut- 
tling films about the country. Then there 
were dreams of broadcasting films to homes 
of “subscribers” to a motion picture service. 
Some had the thought that films could be 
broadcast to homes on a sort of vendomatic 
receiving basis—perhaps a dime slot for 
Paramount, a second for Warner Bros. and 
a third for United. It is easy to criticize 
the draftsman of a contract in the afterlight 
of experience with a new development. 
However, the television clauses of the sub- 
ject contract, though we make due allow- 
ance for the status of television at the time, 
seem still to be poorly constructed com- 
passes for a voyage into the unknown. They 
seem not carefully thought out, but more 
the language of “sales” or “promotion.” 
Counsel for United and Strand interpret 
them with ease, but totally differently. Here 
they must be judicially interpreted and, if 
either or both suffer a loss as a consequence 
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thereof, the signers of the contract have 
only themselves to blame. This court, as 
did the district court and the referee, will 
do the best it can. 


[Interpretation of Television Clause] 


Attempting to consider the contract as 
a whole and to give a reasonable construc- 
tion to it, this court is of the opinion that 
the television paragraph is susceptible of 
being interpreted and should be interpreted 
as follows: 


(1) In the second sentence of the tele- 
vision clause where it is said, “Accord- 
ingly, United agrees that with respect to 
such motion pictures as to which Producer 
owns the necessary television rights,” it 
should be held that the parties were refer- 
ring only to the four pictures under the two 
contracts between Nasser and United. (Both 
parties apparently would agree to this.) 


(2) In the second sentence where it is 
said, “United will market such motion pic- 
tures in relation to television in the same 
manner and under the same method as may 
be from time to time adopted by the other 
major motion picture distributors,” etc., it 
should be held that United is to follow the 
policy of the majors as to releasing films of 
one character and not releasing films of 
another character, as well as other distri- 
bution policies, and the words are not to 
be restricted to such details as how films 
are shipped about the country or how col- 
lections or charges to the exhibitors are 
made. 


(3) The third sentence concerning ‘“com- 
mercial practice’ and the setting up of a 
marketing organization is dependent upon 
there being a duty of United (as determined 
by the policy of the major distributors) 
under the first two sentences of the tele- 
vision clause to market the four pictures. 
In other words, the interpretation is, “If 
and when television shall become a com- 
mercial practice [and United has a duty to 
market the films] and United shall not then 
acquire the necessary facilities with which 
to market the motion pictures in the televi- 
sion field in a manner favorably comparable 


‘to its present-day standards of distribution, 


then Producer shall be privileged to dispose 
of its television rights in the motion pictures 
to any other party.” 

x ok x 
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[Legality Under Sherman Act] 


Relying on United States v. Paramount Pic- 
tures, Inc. [1948-1949 Trapr Cases 1] 62,244], 
334 U. S. 131, and Kiefer Stewart Co. v. 
Joseph E. Seagram & Sons [1950-1951 Trape 
CasEs {| 62,737], 340 U. S. 211, Strand asserts 
that if the contract is interpreted so as 
to let, in the vernacular, the major pro- 
ducers call the shots, then there is a viola- 
tion of the Sherman Anti-Trust ACE, sols 
U. S. C. Section 1, et seg. United answers 
this contention, and the court thinks cor- 
rectly, with the suggestion that for a con- 
tract to be held illegal as in restraint of 
trade, the combination must rest upon an 
understanding or agreement between actual 
competitors. 


The evidence in the case would indicate 
that United and a lot of other people in 
the motion picture industry, in the formu- 
lation of policies, are to some considerable 
degree at the mercy of the major producers. 
The major producers may or may not be 
adopting policies with reference to television 
and motion picture theatres which are in 
restraint of trade, but it would not appear 
that the contracts here at issue attained ille- 
gality by virtue of the television clause 
which provides the policies of the major 


Cited 1954 Trade Cases 
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producers would be adopted, United and 
Strand not being competitors.® 

x Ok Ox 

[Disposition of Case] 

Distribution through theatres was the 
dominant object. A cutting out of a seg- 
ment of distribution which would hurt or 
which reasonably might hurt United, as to 
these pictures or as to its overall business, 
is not to be countenanced when the whole 
distribution is intertwined as it is. This 
being so, the contract should not be held 
divisible as to television exhibition. So it 
must be held that the contract is not prop- 
erly the subject of executory relief under 
the Bankruptcy Act. Therefore, this court 
will not disturb the district court’s ruling on 
the second petition wherein a release was 
sought on the ground that television rights 
were executory. 


The order of the district court is reversed 
insofar as it held that as of the date of its 
order Strand was entitled to put the four 
pictures in question into the television mar- 
ket. Any new order should be made in 
accordance with this opinion. However, it 
is recognized that the period of United’s 
license may have expired absolutely, at last, 
by the lapse of time. If that be true, the 
district court may take cognizance thereof. 


[f 67,877] Grayson-Robinson Stores, Inc. v. Lionel Corp. 
In the Supreme Court of the United States. October Term, 1954. No. 312. Dated 


October 25, 1954, 


On appeal from the Supreme Court of the State of New Jersey. Burtine, Justice. 


McGuire Act and New Jersey Fair Trade Act 


Fair Trade—Constitutionality—McGuire Act—New Jersey Fair Trade Act—Dismissal 
of Appeal for Want of a Substantial Federal Question —An appeal from a decision of the 
New Jersey Supreme Court in the case of Lionel Corp. v. Grayson-Robinson Stores, Inc., 
et al., 1954 Trane Cases § 67,717, was dismissed by the United States Supreme Court 
“for the want of a substantial federal question.” 


See Fair Trade, Vol. 1, J 3040.20, 3040.40, 3085.32, 3180.32, 3258.32, 3268.32, 3428.32. 


For the appellant: Sidney A. Diamond (Roosevelt, Freidin and Littauer, and Herbert 
Prashker, New York, N. Y., of counsel), New York, N. Y. 


For the appellee: Samuel Voltaggio (Anthony Calandia, Newark, N. J., of counsel), 


Newark, N. J. 


®In the proceedings before the referee and 
the district court, there seems to have been no 
issue made by Strand that the basic contract 
was illegal as in restraint of trade. The issue 
is not included in the notice of points of Strand 
to be relied upon in appeal, and it is not the 
subject of specification of error. 
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Strand introduces the matter on appeal by 
simply saying that one of the common rules 
of construction of contracts is that a court 
should favor a construction which makes a con- 
tract legal rather than one which makes it 
illegal. 


| 67,877 


69,838 Court Decisions Number 8 (Ex. BAdestp 
S. Klein on the Square, Inc. v. Lionel Corp. 


Dismissing an appeal from a decision of the New Jersey Supreme Court, 1954 Trade 
Cases { 67,717. { 
[Appeal Dismissed] missed for the want of a substantial federal 


Per Curtam [In full text]: The motion uestion. 
to dismiss is granted and the appeal is dis- 


[f 67,878] S. Klein on the Square, Inc. v. Lionel Corp. 


In the Supreme Court of the United States. October Term, 1954. No. 326. Dated 
October 25, 1954. 


On appeal from the New York Court of Appeals. FRorssEL, Justice. 


McGuire Act and New York Fair Trade Act 


Fair Trade—Constitutionality—McGuire Act—New York Fair Trade Act—Dismissal 
of Appeal for Want of a Substantial Federal Question—An appeal from a decision of the 
New York Court of Appeals in the case of Lionel Corp. v. S. Klein on the Square, Inc., 1954 
TRADE CASES § 67,776, was dismissed by the United States Supreme Court “for the want ofa 
substantial federal question.” 


See Fair Trade, Vol. 1, 3040.40, 3085.34, 3258.34, 3262.34. 


For the appellant: Sidney A. Diamond and Murray Gartner (Roosevelt, Freidin and 
Littauer, and Herbert Prashker, New York, N. Y., of counsel), New York, N. Y. 


For the appellee: No appearance. 


Dismissing an appeal from a decision of the New York Court of Appeals, 1954 Trade 
Cases {| 67,776. 


[Appeal Dismissed] 
Per Curtam [In full text]: The appeal is 
dismissed for the want of a substantial 
federal question. 


[67,879] Frederick Sullens, et al. v. R. M. Hederman, Jr., et al. 


In the Chancery Court of the First Judicial District of Hinds County, Mississippi. No. 
46,401. Filed July 17, 1954. 


Mississippi Trusts and Combines Law 


Combinations and Conspiracies Under State Antitrust Laws—Agreement Not To 
Compete—Creation of Dummy Corporation—Acquisition of Stock or Assets.—An agree- 
ment between the only two daily newspapers in a city to consolidate their businesses 
through the creation of a foreign corporation was held to be in violation of the Mississippi 
Trusts and Combines law, where it was established that the agreement was entered into 
with the specific intent and purpose of creating a means to eliminate competition between 
the newspapers by fixing rates for advertising and circulation and by compelling adver- 
tisers who desired to purchase advertising space in one newspaper to purchase an equal 
amount of space in the other newspaper; that the foreign corporation was a subterfuge, and 
it was not intended to be operated as a legitimate corporation; that the newspapers never 
intended to relinquish their dominion and control over their respective newspapers; and 
that the result sought to be accomplished was the elimination of competition between the 
two newspapers and to enable them to sit as one body and fix advertising and circulation 
rates without violating the law. 


The acts of the parties in consolidating the newspapers under the guise of the foreign 
corporation also were held to be in violation of the provisions of the Mississippi Trusts 
and Combines law prohibiting corporations from acquiring competing corporations. 


See Combinations and Conspiracies, Vol. 1, {| 2309.26, 2319.26. 
{] 67,878 Copyright 1954, Commerce Clearing House, Inc. 
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Combinations and Conspiracies Under State Antitrust Laws—Violation of Antitrust 
Laws asa Defense—Contract for Sale of Stock.—Contracts providing for the sale of stock 
ina foreign corporation were void under Section 1093 of the Mississippi Trusts and Com- 
bines law, since it had been determined that the creation and operation of the foreign 
corporation constituted a trust within the meaning of the Trusts and Combines law. Also, 
other transactions involving the transfer of the stock of the corporation were held void. 


See Combinations and Conspiracies, Vol. 1, § 2407.26. 


Combinations and Conspiracies Under State Antitrust Laws—Violation of the Anti- 
trust Laws as a Defense—Parties Equally Guilty of Antitrust Violation—In an action 
where it had been determined that the plaintiffs and defendants were the parties to an 
illegal agreement (providing for the consolidation of two newspapers through the creation 
of a foreign corporation) under the Mississippi Trusts and Combines law, the defendants’ 
contention that the plaintiffs have no right to come into a court of equity and ask for 
relief because they were equally guilty with the defendants in violating the antitrust law 
was rejected, on the ground that newspaper publishing operations, quasi public prop- 
erty, were involved. Although the general rule is that where parties are in pari delicto 
a court will not lend its aid to either party, there is an exception to this rule. Where the 
paramount public interest demands it, a court will intervene in favor of one as against the 


other. 


See Combinations and Conspiracies, Vol. 1, { 2407.26. 


For the plaintiffs: Cameron & Cameron, Meridian, Miss.; Butler, Snow & O’Mara, 
Jackson, Miss.; and Watkins & Eager, Jackson, Miss. 


For the defendants: 


Green, Green & Cheney, Jackson, Miss., for Hederman de- 


fendants. Byrd, Wise & Smith, Jackson, Miss., and William Lomax, Grenada, Miss., for 
Ann Sullens Lomax and Robert Carver Lomax. 

Watkins, Edwards & Ludlam, Jackson, Miss., and Vardaman Dunn, Jackson, Miss., 
for Mississippi Publishers Corp. Avery & Putnam, Jackson, Miss., for George Sugg, 


Trustee. 


Opinion of the Court 
[Consolidation of Newspapers] 


L. Arnotp Pye, Chancellor [Jn full text 
except for omissions indicated by asterisks]: 
The Court having heard and considered 
all of the evidence presented in this cause, 
and having read and carefully considered 
the briefs, consisting of more than 800 
pages, submitted by Counsel representing 
all parties, makes the following findings of 
fact and conclusions of law, to-wit: 

The Court finds from the evidence that 
for many years prior to 1937 there were 
published in the City of Jackson, Hinds 
County, Mississippi, two, and only two, 
daily newspapers, one a morning newspaper, 
the Daily Clarion-Ledger which was owned 
by the Clarion-Ledger Publishing Company, 
a Mississippi corporation, the entire stock 
of which was owned by a partnership 
known as Hederman Brothers, and the 
other an afternoon and Sunday morning 
paper, the Jackson Daily News, which was 
owned by Jackson Daily News, Inc., a 
Delaware corporation qualified to do busi- 
ness in Mississippi. All of the stock of 
said Jackson Daily News, Inc. was owned 
by the members of two families, the Frederick 
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Sullens family and the Walter Johnson, 
Sr. family. 


That prior to 1937 the said newspapers, the 
Jackson Daily News and the Daily Clarion- 
Ledger, were two separate, distinct, and 
independent entities and businesses, were 
conducted as such, and were active com- 
petitors in the newspaper publishing business. 


That while operating as separate and inde- 
pendent businesses in competition with each 
other, said newspapers each survived the 
bitter depression years of the early 1930's 
and both entered the year 1937 as: sol- 
vent, going businesses, which were real ac- 
complishments compared with most other 
businesses which were in existence at the be- 
ginning of the year 1930. To be sure, 
there were no salaries of $32,000.00 per 
year for Editors and Business Managers 
with little or no experience in the news- 
paper business and annual dividends of 
$120.00 per share for the stockholders of 
either of said corporations. 


That, notwithstanding the solvency of the 
said corporations, the Jackson Daily News, 
Inc. and the Clarion-Lediger Publishing 
Company, the owners of said two news- 
papers acting by and through their duly 
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elected officers and representatives com- 
menced negotiations early in the year 1937 
to consolidate the two newspapers “in some 
legal way” to eliminate competition between 
them and to enable them to fix unit prices 
and rates for advertising and circulation 
without violating both the State and Fed- 
eral anti-trust laws, yet continue to operate 
and carry on business, as they had done 
for many years prior thereto, as separate 
and distinct newspaper publishing opera- 
tions. To this end, said officers and rep- 
resentatives of the competing newspaper 
publishing corporations entered into an 
agreement, partially in writing and partially 
oral, on or about August 24, 1937; the 
written portion of said agreement is in evi- 
dence as Exhibit C-6 and provides in part 
as follows: 


“It is desired, and we do agree, to 
bring these two properties and services 
together in some legal way. In such 
proposed umion the result is the objective, 
and the method, if legal, is immaterial... .” 

“, . And we are now agreeing upon the 
result sought to be accomplished, and the 
method shall be devised by H. V. Watkins, 
who shall serve as the neutral and impartial 
agency for both groups.” 


“Tt is understood that the complete sep- 
aration and individual identity of each paper, 
to-wit, the Jackson Daily News in the 
afternoon field and Sunday morning field, 
and the Daily Clarion-Ledger each day 
in the morning field, shall be preserved. 
There shall be absolute independence on the 
part of the Editor of each paper, and 
said Editors shall be circumscribed only 
by the libel laws.” 


“All of the parties signator hereto enter 
into this agreement with the absolute 
resolution to work for the complete at- 
tainment of the purposes and plans which 
prompt it, and each pledge to the other 
their full, faithful, complete, cooperative, 
harmonious actions to bring about these 
things which are desired to be accomplished.” 


“The foundation of this union of news- 
paper properties and services is that the 
same shall be owned fifty per cent (50%) 
by the Jackson Daily News, Inc. group 
and fifty per cent (50%) by the Clarion- 
Ledger Publishing Company group, it 
being understood that all of the assets of 
the News are to be put into the new struc- 
ture for 50% ownership, and all of the 
assets of the Clarion are to be put into 
the new structure for 50% ownership.” 
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[Purpose of agreement] 


It is very apparent that the entire agree- 
ment among the parties concerning the 
union of these newspaper properties was 
not reduced to writing, either in the instru- 
ment above referred to or any subsequent 
instrument. Principal among the under- 
standings which were never reduced to 
writing but which this Court finds to be 
the cold and cruel facts are that the owners 
of the properties belonging to the Jackson 
Daily News group and the owners of the 
properties belonging to the Clarion-Ledger 
group never, at any time, intended to relin- 
quish their dominion and control over their 
respective properties, and “the result sought 
to be accomplished” was the elimination of 
competition between the two newspapers 
and to enable them to sit as one body and 
fix advertising and circulation rates without 
violating the law. These facts are clearly 
established by the evidence. 

All of the defendants, the Hedermans, 
the Lomaxes, and the Mississippi Publishers 
Corporation, contend that all of the under- 
standings and agreements entered into by 
the parties are merged in an instrument 
called “Charter of Incorporation of the 
Mississippi Publishers Corporation,” in evi- 
dence as Exhibit C-9, and that all of the 
intentions and rights of the parties are 
clearly spelled out in said instrument and 
that they are bound by its terms alone. 
This the Court cannot find from the abund- 
ance of evidence which has been unfolded 
before its very eyes, some reluctantly by the 
complainants, and much over the bitter pro- 
test of the defendants. 

It will be recalled that this document was 
ordered by mail from the great State of 
Delaware, it being freely admitted by all 
concerned that the laws of the State of 
Mississippi, where all of the properties and 
personnel of the two newspapers were lo- 
cated and where the newspapers were to be 
published, strictly prohibited the consolida- 
tion of two such competing corporations. 
The founders of the Mississippi Publishers 
Corporation never intended to do any busi- 
ness in the State of Delaware and in fact, 
never had any interest in the state of Dela- 
ware other than to borrow from it laws 
with which to circumvent the laws of the 
sovereign State of Mississippi. 


[“Dummy” Foreign Corporation] 


“Actions often speak louder than words,” 
and it is the frank, candid and considered 
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opinion of this Court that the actions of the 
parties or their privies in interest on all 
sides of this controversy over a period of 
more than sixteen years, coupled with the 
written words of the contract of August 24, 
1937, the Charter of Incorporation of Mis- 
sissippi Publishers Corporation, and the 
editorials published in both newspapers on 
Sunday, September 5, 1937, clearly demon- 
Strate, and this Court so finds as a matter 
of fact, that Mississippi Publishers Corpora- 
tion is not and was never intended to be 
anything more than a straw man, a camouflage, 
a dummy and a subterfuge; that it was not 
intended to be and has never been operated 
as a legitimate corporation—witness the 
expenditure of approximately $238,500.00 by 
the Clarion-Ledger group from its bank 
account on the construction of the new 
Clarion-Ledger building on Pearl Street, 
property of Hederman Brothers, without 
any authorization whatsoever from the so- 
called Board of Directors of Mississippi 
Publishers Corporation; the withdrawal of 
$16,000.00 or more by Walter Johnson, Jr. 
from the bank account of the Daily News 
to erect warehouses without authorization 
by the so-called Board of Directors; the 
borrowing of large sums of money by the 
Clarion-Ledger group from Hederman Bro- 
thers to meet purported corporate obliga- 
tions of Mississippi Publishers Corporation 
when the Daily News had thousands of 
dollars lying idle in the bank; the drawing 
by Managers and Editors of both papers 
of substantial sums of money against their 
future salaries and dividends without au- 
thorization of the so-called Board of Direc- 
tors; the lack of a bank account; the lack 
of a credit rating; the method of payment 
of dividends; the methods of payment of 
taxes and making of reports to govern- 
mental agencies; the failure to utilize unit 
purchasing power for paper, ink, machinery, 
equipment and other supplies contrary to 
the principal reason represented to the 
public for the consolidation of the two 
newspapers. These are but a few of the 
many acts of similar import established by 
the evidence clearly demonstrating the lack 
of corporate control and function of Mis- 
sissippi Publishers Corporation. 


[Agreement Unlawful] 


From these facts the Court concludes that 
the agreement and understanding, partially 
expressed and partially implied, entered 
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into by the Jackson Daily News, Inc. and 
the Clarion-Ledger Publishing Company, 
was done with the specific intent and pur- 
pose of creating a means to eliminate com- 
Petition between the newspapers on the 
important matters of fixing rates for adver- 
tising and circulation, plus the obnoxious 
scheme of compelling advertisers who de- 
sired to purchase advertising space in one 
newspaper to purchase an equal amount of 
space in the other newspaper, and such 
agreement and understanding was, there- 
fore, contrary to the public policy of this 
State and inimical to the public welfare and 
in direct violation of the spirit and intent 
of the Trust and Combine statutes of this 
State, and particularly the following pro- 
visions of Section 3436, Miss. Code of 1930, 
now Section 1088, Mississippi Code of 1942, 
to-wit: 


“1088. TRUST AND COMBINE.— 
DEFINED.—A trust or combine is a 
combination, contract, understanding or 
agreement, expressed or implied, between 
two or more persons, corporations or 
firms or association of persons or between 
any one or more of either with one or 
more of the others, when inimical to 
public welfare and the effect of which 
would be: 


“(a) To restrain trade; 


“(b) To limit, increase or reduce the 
price of a commodity; 

“(d) To hinder competition in the pro- 
duction, importation, manufacture, trans- 
portation, sale or purchase of a commodity; 


“(f) To issue, own or hold the certifi- 
cate of stock of any trust and combine 
within the spirit of this statute knowing 
it to be such at the time of the issue or 
the acquisition or holding such certificate; 
or 

“(g) To place the control to any extent 
of business or of the proceeds or earnings 
thereof, contrary to the spirit and mean- 
ing of this chapter, in the power of trus- 
tees, by whatever name called; or 

“(h) To enable or empower any other 
person than themselves, their proper off- 
cers, agents and employees to dictate or 
control the management of business, con- 
trary to the spirit and meaning of this 
chapter.” 


[Times-Picayune Case] 


The parties to this litigation can get no 
comfort from the opinion of the Supreme 


| 67,879 


69,842 


Court of the United States in the case of 
Times-Picayune Publishing Company v. U. S. 
[1953 Trapve Cases J 67,494], 73 S. Ct. 872, 
345 U. S. 594, 97 L. Ed. (Advance p. 819), 
decided May 25, 1953, because there the 
advertiser had the choice of placing his 
advertising with a third daily newspaper, 
the Item, if he did not choose to bow to 
the demand of the Times-Picayune Publishing 
Company of requiring persons or agencies 
placing advertising with the Times-Picayune 
to place like advertising with the evening 
States, also owned by the Times-Picayune 
Publishing Company. Here in Jackson, 
Mississippi, the advertiser has no such 
choice. He is compelled to take the forced 
combination rate or nothing. The Court 
said categorically in the Times-Picayune 
case: 
“We do not determine that unit adver- 
tising arrangements are lawful in other 
circumstances or in other proceedings.” 


[Unlawful Acquisition] 


The Court further concludes from the 
facts hereinabove set forth that the acts of 
the parties hereto in consolidating the Jackson 
Daily News, Inc. and the Clarion-Ledger 
Publishing Company under the guise of 
Mississippi Publishers Corporation was in 
strict violation of the provisions of Sec- 
tion 3442, Miss. Code of 1930, now Section 
1094, Mississippi Code of 1942, wherein it is 
provided that: 


“No corporation shall acquire directly 
or indirectly, the whole or any part of 
the capital stock of any competing cor- 
poration doing business in this state, nor 
directly or indirectly acquire the fran- 
chise, plant or equipment of any other 
competing corporation doing business in 
this state if such other corporation be 
engaged in the same kind of business and 
be a competitor therein, where the effect 
of such acquisition of stock, franchise, 
plant or equipment may be to substan- 
tially lessen competition or to restrain 
trade or competition in the state, or any 
community thereof, or tend to create a 
monopoly of any line of commerce and 
will be inimical to public welfare.” 


[The Consolidation] 


The Court further finds from the evidence 
that there was no bona fide purchase by 
the purported Mississippi Publishers Corpo- 
ration and sale by Jackson Daily News, 
Inc. and the Clarion-Ledger Publishing 
Company of the assets of said two news- 
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paper publishing corporations, but that the 
transfer of assets by the Jackson Daily 
News, Inc. and the Clarion-Ledger Pub- 
lishing Company was solely and only for 
stock in Mississippi Publishers Corpora- 
tion; that Mississippi Publishers Corpora- 
tion was not an existing corporation on 
August 24, 1937, but was by contract agree- 
ment between the Clarion-Ledger Publish- 
ing Company and Jackson Daily News, Inc. 
created and brought into existence solely 
and only for the purpose of taking over 
the properties of Jackson Daily News, Inc. 
and Clarion-Ledger Publishing Company 
and continuing the functions of said! cor- 
porations; that the business of Jackson 
Daily News, Inc. and Clarion-Ledger Pub- 
lishing Company, the publishing of news- 
papers, was to be continued and carried on 
by Mississippi Publishers Corporation under 
the equal control of the former stockholders 
of Clarion-Ledger Publishing Company and 
Jackson Daily News, Inc.; that Mississippi 
Publishers Corporation specifically under- 
took to assume all liabilities of Jackson 
Daily News, Inc. and Clarion-Ledger Pub- 
lishing Company; that the stock of Missis- 
sippi Publishers Corporation, which was 
the only consideration to Jackson Daily 
News, Inc. and Clarion-Ledger Publishing 
Company, was not in fact issued to either 
Jackson Daily News, Inc. or Clarion-Ledger 
Publishing Company, but was issued after 
the dissolution of said corporations directly 
to the prior stockholders individually; that 
this transaction was consummated with the 
express agreement and intent that Jackson 
Daily News, Inc. and Clarion-Ledger Pub- 
lishing Company as corporations would 
cease to exist and dissolve as soon as prac- 
ticable; that Jackson Daily News, Inc. was 
a Delaware corporation, and that Clarion- 
Ledger Publishing Company was a Missis- 
sippi corporation. 


[Corporation Void] 

From such facts the Court further con- 
cludes that Mississippi Publishers Corpora- 
tion was an attempted consolidation of two 
competing corporations existing under laws 
of different states, namely the State of 
Mississippi and the State of Delaware, with- 
out authority of law under the statutes of 
the State of Mississippi and without having 
complied with the statutes of the State of 
Delaware, and said Mississippi Publishers 
Corporation was, therefore, void from its 
inception. 
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[Contracts Void] 


Having reached these conclusions, it nec- 
essarily follows that the contracts entered 
into by R. M. Hederman, Jr. and T. M. 
Hederman with Mrs. Ann Sullens Lomax 
and Robert Carver Lomax, on May 26, 1953, 
wherein the Hedermans agreed to buy and 
the Lomaxes agreed to sell twenty shares of 
the Class “A” stock of Mississippi Pub- 
lishers Corporation out of the shares dis- 
tributed to Ann Sullens Lomax from the 
estate of her mother, Anne Lemon Sullens, 
upon the basis of $250,000.00 cash, or at the 
rate of $12,500.00 for each share or frac- 
tional share in like proportion, is void and 
unenforceable because, in the first instance, 
neither Ann Sullens Lomax, nor anyone 
else, owns any valid shares of stock in Mis- 
sissippi Publishers Corporation, since said 
corporation was void from its inception and 
a nullity. Consequently, she had no valid 
shares of stock in such corporation for sale 
at the time of the making of the contracts. 
Secondly, since it has been determined that 
the creation and operation of Mississippi 
Publishers Corporation constitutes a trust 
within the meaning and spirit of the Trust 
and Combine statutes of the State of Mis- 
sissippi, these contracts between the Heder- 
mans and Lomaxes are absolutely void 
under the provisions of Section 3441, Miss. 
Code of 1930, now Section 1093, Mississippi 
Code of 1942: 


“1093. CONTRACTS VOID.—Every 
contract or agreement to enter into or 
pursue any trust or combine, or with any 
member of a trust or combine for any 
purpose relative to the business of such 
trust and combine, is void, and cannot 
be enforced in any court.” 


[Property Distribution] 


The Court having reached the conclusion 
that Mississippi Publishers Corporation was 
void from its inception and that it is strictly 
a nullity under the law, and that the two 
newspaper operations have been kept sepa- 
rate and maintained as distinct entities, the 
Court now finds that the assets purportedly 
acquired from the Clarion-Ledger Publish- 
ing Company by the Mississippi Publishers 
Corporation, together with all properties 
which have been acquired by the Clarion- 
Ledger and now being used about the busi- 
ness of publishing the Clarion-Ledger, 
including all funds on deposit in any bank 
to the account of the Clarion-Ledger, and 
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accounts receivable, to be the property of 
Hederman Brothers, a partnership, the 
members and terms of which are set forth 
in Exhibit C-28; also that the outstanding 
obligations of the Clarion-Ledger are ob- 
ligations of Hederman Brothers, a partner- 
ship as above described; that the assets 
purportedly acquired from Jackson Daily 
News, Inc. by Mississippi Publishers Cor- 
poration, together with all properties which 
have been acquired by the Jackson Daily 
News and now being used about the busi- 
ness of publishing the Jackson Daily News, 
including all funds on deposit in any bank 
to the account of Jackson Daily News, and 
accounts receivable, are properties of the 
so-called Class “A” stockholders of Missis- 
sippi Publishers Corporation, as partners, in 
the following proportions, to-wit: 


* KOK 


The Court further finds that the assets of 
television station WJTV, and all other 
assets purportedly held by Mississippi Pub- 
lishers Corporation which are not covered 
in the paragraph next above, are properties 
of and should be treated for ownership 
purposes as follows: 

* ok x 


[Trustee’s Action Void] 


The Court having concluded that the 
entire scheme, understanding and agree- 
ment entered into by Jackson Daily News, 
Inc. and Clarion-Ledger Publishing Com- 
pany to unite said corporations under the 
guise of Mississippi Publishers Corporation 
was unlawful and that Mississippi Publish- 
ers Corporation was void from its inception, 
it necessarily follows that the acts and 
things done by George Lemon Sugg, as 
Trustee under the will of Mrs. Anne Lemon 
Sullens, deceased, in connection with the 
surrender of the 140 shares of stock in 
Jackson Daily News, Inc. held by him in 
trust under said will for Ann Sullens 
Lomax, and the receipt from said Jackson 
Daily News, Inc. of 140 shares of stock in 
Mississippi Publishers Corporation, and the 
subsequent deliveries of stock by said Trus- 
tee to Ann Sullens Lomax, constituted acts 
which were void and of no effect. Likewise, 
the attempted transfer of 5 shares of stock 
in Mississippi Publishers Corporation by 
Ann Sullens Lomax to her husband, Robert 
Carver Lomax, was void and of no effect. 

x ok Xx 
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[Claims Plaintiffs Cannot Sue in Equity] 


Now, the defendants argue with much 
vigor that the complainants have no stand- 
ing to raise the question that the purported 


Mississippi Publishers Corporation was 
void from its inception. They say that, if 
such corporation came into existence 


through unlawful acts of the persons who 
were responsible for its creation, then that 
the complainants are equally guilty with the 
defendants of such wrongdoings and there- 
fore have no right, since their hands are 
unclean, to come into this Court of equity 
and ask for relief. This argument would be 
meritorious and sound were it not for the 
fact that public interest is so paramount 
in this litigation. This Court has stated 
before that, in its opinion, newspaper pub- 
lishing operations should be considered as 
quasi public property; that they cannot be 
considered to be the property alone of those 
who may own stock or interest in them. 
The Supreme Court of the United States, in 
the case of Times-Picayune Publishing Com- 
pany v. U. S., supra, said: 


“We all know that the daily newspaper 
is essential to the effective functioning of 
our political system; that through its 
vigorous and dauntless efforts we find 
a chief source feeding the flow of demo- 
cratic expression and controversy whitch 
maintains the institutions of a free so- 
ciety.” “The newspaper, by in- 
terpreting to the citizens the policies of 
his government and in vigilantly scrutin- 
izing the conduct of those who administer 
the state, stimulates free discussion and 
focuses public opinion on issues and of- 
ficials as a potent check on arbitrary 
actions or abuse.” 


“The press,” in fact, said Learned Hand, 
one of the greatest Justices of our time, 
in the case of United States v. Associated 
Press, 52 Federal Supplement 362, affirmed 
{1944-1945 Trape Cases J 57,384] 326 U. S. 
1, in 1945, 


“serves one of the most vital of all gen- 
eral interests; the dissemination of news 
from as many different sources, and with 
as many different facets and colors as is 
possible, That interest is closely akin to, 
if indeed it is not the same as, the in- 
terest protected by the First Amendment; 
it presupposes that right conclusions are 
more likely to be gathered out of a multi- 
tude of tongues than through any kind 
of authoritative selection. To many this 
is, and always will be, folly; but we have 
staked upon it our all.” 
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Certainly the welfare of the public here in 
Jackson, Mississippi, as well as the public 
throughout the State, is to be greatly con- 
sidered by this Court in dealing with the 
mode of operations of these two daily news- 
papers here in controversy. It cannot be 
disputed under our free enterprise system, 
which has developed ours as the greatest and 
most progressive of all countries in the 
world within a very short span of time, 
that it would be to the best interest of the 
people of Mississippi to have two daily 
newspapers in this City engaging in open 
competition, one with the other, in express- 
ing their views on matters of public interest 
and in offering such commodities as they 
may have for sale to the public. Thus it 
is because of this great public interest that 
this Court is able to lend an ear to the con- 
tentions which have been advanced that the 
entire scheme which brought about the 
establishment of Mississippi Publishers Cor- 
poration was unlawful, and that such corpo- 
ration was in itself void from its inception, 
and grant the relief hereinafter set forth. 
Authority for this action is clearly estab- 
lished under the law as set forth in 12 
Am. Jur., Contracts, Section 214, wherein 
it is stated that: 


“Public policy, it must be borne in 
mind, lies at the basis of the law in regard 
to illegal agreements, and the rule is 
adopted, not for the benefit of parties, 
but of the public. It is evident, therefore, 
that cases may arise even under agree- 
ments of this character in which the 
public interests will be better promoted 
by granting than by denying relief, and 
in such cases the general rule must yield 
to this policy. Hence, even between 
parties in pari delicto, relief will some- 
times be granted if public policy demands 
it. The general rule operates only in 
cases where the refusal of the courts 
to aid either party frustrates the object 
of the transaction and takes away the 
temptation to engage in agreements contra 
bonos mores or in violation of the policy 
of the law. If it is necessary, in order 
to discountenance such transactions, to 
enforce such an agreement at law or to 
relieve against it in equity, it will be done, 
though both the parties are in pari 
delicto.” 


This rule is further established by the 
Courts of the State of Mississippi as is 
shown in the case of Rideout v. Mars, 99 
Miss. 199, 54 So. 801, wherein the Court 
said: 
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“The general rule undoubtedly is that, 
where parties are in pari delicto, the court 
will lend its aid to neither. However, 
there is a well-defined exception to that 
rule, which is that, where the paramount 
public interest demands it, the court will 
intervene in favor of one as against 
the other. This principle is recognized in 
O’Connor v. Ward, 60 Miss. 1025, where 
the court said: ‘But upon still another 
ground the demurrer should have been 
overruled. The rule appealed to by the 

~ defendant, that when parties are in pari 
delicto the court will lend its aid to 
neither, is subject to the exception that, 
where public interest requires its inter- 
vention, relief will be granted, though 
the result may be that the property will 
be restored to, or a benefit derived by a 
plaintiff who is in equal guilt with the 
defendant. In such cases, the guilt of 
the respective parties is not considered 
by the court which looks only to the 
higher right of the public; the guilty party 
to whom relief is granted being only the 
instrument by which the public is 
Served? 2 


This rule is again very forcefully set 
forth in the decision of the United States 
Circuit Court of Appeals in the case of 
Costanzo Coal Mining Company v. Weirton 
Steel Company [1944-1945 Trane Cases 
757,397], 150 Fed. (2d) 929, wherein the 
Court said: 


“Tt is objected that even if this be true, 
the buyer’s obligation is not enforceable 
at the suit of a seller who was party to 
the illegal agreement and, therefore, a 
wrongdoer, who is not entitled to the aid 
of the court. Ordinarily it is true that 
in the interests of the public welfare a 
court will not give aid to one who founds 
his complaint upon an unlawful act to 
which he is a party; but here the right to 
recovery is permissible because it will 
promote the higher right of the public 
to effectuate the purposes of the statute.” 


[Relief Granted] 


In the final analysis, this Court finds that 
the evidence presented here in support of 
the ‘allegations of the Original Bill of Com- 
plaint and the Amended Bill of Complaint 
greatly preponderates in favor of relief to 
the public, and to a substantial degree in 
favor of the complainants, and, therefore, 
that the relief sought under the prayers of 
said Original Bill and Amended Bill should 
be granted. 
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[Decree | 


The Court concludes that, as a matter of 
law, the temporary injunction heretofore 
entered in this cause on the 10th day of 
June, 1953, should be made permanent, and 
the same is made permanent, with the fol- 
lowing exceptions, extenuations and modi- 
fications, to-wit: 


1. R. M. Hederman, Jr. and T. M. Heder- 
man, and Ann Sullens Lomax and her hus- 
band, Robert Carver Lomax, are permanently 
enjoined from carrying out the contracts 
of May 26, 1953 for the sale of the 20 shares 
of stock in Mississippi Publishers Corpo- 
ration for the sum of $250,000.00. 


2. Mississippi Publishers Corporation is 
permanently and forever enjoined from do- 
ing business as a corporation in the State 
of Mississippi. 


3. In order that the public interest and 
all rights of the parties on both sides of 
this litigation may be protected, and in 
order that there may be no interruption in 
the publication of the Clarion-Ledger and 
the Jackson Daily News, and in order that 
there may be no interruption in the opera- 
tion of television station WJTV, and in 
order to carry out the following directions 
of this Court, the Court concludes that it 
is necessary that a Receiver for said Mis- 
sissippi Publishers Corporation be appointed, 
and the Court hereby appoints L. Purser 
Hewitt and William M. Lauderdale as 
Co-Receivers for such purposes. Said Re- 
ceivers shall enter into a joint bond in the 
amount of $50,000.00 with good and suff- 
cient sureties thereon, conditioned accord- 
ing to law for the faithful performance of 
their duties and responsibilities under the 
directions: of this Court. Said Receivers 
shall take into their charge and control all 
of the assets of Mississippi Publishers Cor- 
poration situated in the State of Missis- 
sippi, and operate the two newspapers and 
the television station pending the final out- 
come of this litigation. Said Receivers are 
directed to convey the title to the assets 
and property of the so-called Mississippi 
Publishers Corporation located in the State 
of Mississippi to their rightful owners as 
hereinabove adjudged, that is, they shall 
convey to Hederman Brothers, a partner- 
ship, all of the assets which were acquired 
from the Clarion-Ledger Publishing Com- 
pany, or now used about the business of 
publishing the Clarion-Ledger, including 


1 67,879 


69,846 


any funds on deposit in any bank in the 
name of Clarion-Ledger, together with the 
accounts receivable to this newspaper; and 
shall convey to the Jackson Daily News 
group, or the so-called Class “A” stock- 
holders in said Mississippi Publishers Cor- 
poration, as partners, the assets received by 
said Mississippi Publishers Corporation 
from Jackson Daily News, Inc., or now 
used about the business of publishing said 
Jackson Daily News, including all funds on 
deposit in any bank to the credit of said 
Jackson Daily News, also accounts receiv- 
able to this newspaper, and that such 
conveyance be made to such partners in the 
following proportions, to-wit: 


350/700ths to Walter G. Johnson, Jr.; 
100/700ths to Frederick Sullens; 

100/700ths to Barbara Sullens; 
10/700ths to M. Scott Dickson; and 


140/700ths to George Lemon Sugg, as 
Trustee for Ann Sullens Lomax under the 
terms of the will of Anne Lemon Sullens, 
deceased; also said Receivers are directed to 
convey the television station WJTYV, all of 
its assets and properties and any and all 
other assets not heretofore mentioned, as 
follows, to-wit: 


An undivided one-half interest to Heder- 
man Brothers, a partnership, and 


An undivided one-half interest to the 
Jackson Daily News group or the so-called 
Class “A” stockholders in the proportions 
set forth hereinabove. 


4. The Court further directs George 
Lemon Sugg, as Trustee under the will of 
Mrs. Anne Lemon Sullens, deceased, to 
receive and receipt for the title to the assets 
and properties of the Jackson Daily News 
and television station WJTV as herein- 
above provided as belonging to said trust, 
and that he forthwith proceed to convert 
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said assets into the securities described 
under the terms and provisions of the will 
of Mrs. Anne Lemon Sullens, deceased, 
and to otherwise, without delay, proceed 
to fulfill his duties and responsibilities pur- 
suant to the terms, provisions and condi- 
tions of the explicit directions set forth in 
the said will of Mrs. Anne Lemon Sullens, 
deceased. 


5. The Clerk of this Court is directed to 
pay to George Lemon Sugg, Trustee under 
the will of Mrs. Anne Lemon Sullens, de- 
ceased, the monies which were paid into 
the registry of this Court representing divi- 
dends declared by the purported Directors 
of the said Mississippi Publishers Corpora- 
tion in June and December, 1953, on the 70 
shares of stock purportedly held in the 
names of Ann Sullens Lomax and her hus- 
band, Robert Carver Lomax, and the said 
George Lemon Sugg, Trustee, is directed 
to take and receive such funds and dis- 
tribute them in accordance with the provi- 
sions of his trust. 


6. Under the evidence presented in this 
cause, it is the considered opinion of this 
Court that the Hederman defendants are 
entitled to no relief under the Cross Bill 
which they have filed, therefore all relief 
prayed for in said Cross Bill is hereby 
denied. 


7. In view of the fact that the germ for 
this litigation was unlawfully planted more 
than sixteen years ago, intentionally or un- 
intentionally, through the joint efforts of all 
parties to this controversy or their privies 
in interest, all Court costs accrued in this 
cause are hereby assessed in equal portions 
to the owners of the Clarion-Ledger and the 
owners of the Jackson Daily News, as here- 
inabove established. 


So ordered. 


[] 67,880] Seymour Sales Company v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. 


12064. Decided November 4, 1954. 


No. 


On petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Distribution of Lottery Devices—Interstate Commerce.—A Federal 
Trade Commission order prohibiting a company, engaged in the sale of merchandise, 
from furnishing lottery devices was affirmed, although such devices were not manufactured 
or sold by the company, and the actual lotteries were conducted wholly within a state. 
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Cited 1954 Trade Cases 
Seymour Sales Co. v. FTC 


69,847 


This means of promoting the sale of merchandise through the channels of interstate com- 


merce constitutes “in commerce” as defined by 


Section 4 of the Federal Trade Commission 


Act. The devices, though not manufactured or sold by the company, were shipped by it 


in interstate commerce and were designed t 


encourage merchandising by gambling. 
See Unfair Practices, Vol. 2, 1 5005.55. 


Unfair Practices—What Constitutes Lottery—“Push Card” 


o and in fact were used to suggest and 


Devices——A company 


which, in connection with the sale and distribution of miscellaneous merchandise, furnishes 
various plans involving the operation of games of chance, such as push cards bearing 
sixteen feminine names on perforated discs under which are concealed numbers, one of 
which corresponds with a prize-winning number under a master seal, engages in an unfair 
Practice within the meaning of Section 5 of the Federal Trade Commission Act. Under 
the plans, the purchaser either receives an article or receives nothing for the amount paid, 
the amount is determined wholly by lot or chance, and the article has a value substantially 


greater than the price paid for the chance. 
See Unfair Practices, Vol. 2, 7 5173.50. 


For the petitioners: 


Howard R. Koven, of the bar of the Supreme Court of Illinois, 


bro hac vice, by special leave of Court, and Arnold F. Shaw, both on the brief, 


For the respondent: Alan B. Hobbes, 


Special Attorney, Federal Trade Commission, 


with whom Robert B. Dawkins, Assistant General Counsel, Federal Trade Commission, 


was on the brief. 


Affirming and enforcing Federal Trade Commission cease and desist order in Dkt, 


6060. 


Before Epcerton, PreTTYMAN and Fany, Circuit Judges. 


[Seek to Set Aside FTC Order] 


Fany, Circuit Judge [In full text]: We 
are asked to set aside an order of the Fed- 
eral Trade Commission requiring petitioners 
to cease and desist from: 


“1. Supplying to or placing in the 
hands of others push cards, sales cards, 
punchboards, or other lottery devices, 
either with other merchandisé or sepa- 
rately, which said push cards, sales cards, 
punchboards, or other lottery devices are 
designed or intended to be used in the 
sale or distribution of said merchandise 
to the public. 

“2. Selling or otherwise disposing of 
any merchandise by means of a game of 
chance, gift enterprise, or lottery scheme.” 


[Commission’s Jurisdiction Questioned] 


Petitioners’ main contention is that the 
acts which gave rise to the order occur in 
intrastate commerce and the Commission 
therefore is without jurisdiction, citing Fed- 
eral Trade Commission v. Bunte Brothers 
[1940-1943 Trave Cases 56,098], 312 U. S. 
349, 


[Bunte Brothers Case Discussed] 


The jurisdiction of the Commission is to 
prevent “unfair methods of competition in 
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commerce, and unfair or deceptive acts or 
practices in commerce.” 15 U. S. C. § 45 
(a), 52 Stat. 111-112. By definition the Act 
limits “commerce,” insofar as here material, 
to commerce “among the several States.” 
15 U.S. C. §44. In Bunte Brothers it was 
held that this grant of jurisdiction was not 
coextensive with the reach of the Commerce 
Clause itself and did not extend to unfair 
methods of competition which only affected 
interstate commerce. Since the commerce 
involved was entirely within Illinois the 
Court held the Commission was without 
jurisdiction though the interstate commerce 
of competitors was affected by the practices. 
Here, as we shall see, petitioners’ own com- 
merce is interstate and the practices con- 
demned by the Commission occur in its 
conduct, thus removing the case from the 
rule laid down in Bunte Brothers. 


[Commission’s Findings Set Forth] 


The findings of the Commission as to the 
nature and interstate characteristics of peti- 
tioners’ practices are in outline as follows: 
Petitioners are located in Chicago. They 
sell and distribute cameras, pens, and other 
merchandise throughout the country by 
means of a mail order business. They send 
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out literature and order blanks, receive or- 
ders and ship the merchandise,—all through 
interstate channels. They solicit, sell and 
distribute their merchandise in part by fur- 
nishing plans involving games of chance, 
gift enterprises, or lottery schemes to be 
conducted not at petitioners’ place of busi- 
ness but at the point of sale to the con- 
suming public. Included in the literature 
are push cards, accompanied with instructions. 
A typical push card bears 16 feminine 
names with ruled columns on its reverse 
side for writing in the appropriate space 
the name of the purchaser of a push who 
selects the corresponding feminine name. 
The push cards have 16 discs, each bearing 
a feminine name corresponding to one on 
the list. Under each disc is a number which 
is disclosed when the customer separates the 
disc from the card. One of the names ap- 
pearing on the disc is also concealed under 
a master seal and the person selecting the 
name corresponding to this one receives an 
article of merchandise. A typical circular 
advises that the recipient might receive a 
camera or other article “almost as a gift,” 
and explains how through the use of the 
push card “friends, relatives, neighbors and 
co-workers” can also get a camera “almost 
as a gift”. The instructions specify the 
amounts to be paid for the different num- 
bers. After selling all the chances and 
remitting the full proceeds to petitioners, 
with an order form, the operator of the 
push card receives without additional charge 
a duplicate of the prize which goes to the 
winner. 


As the Commission found, this manner 
of merchandising results in the purchaser 
either receiving an article or receiving noth- 
ing for the amount paid, the amount is de- 
termined wholly by lot or chance, and the 
article has a value substantially greater than 
the price paid for the chance.’ 


[Interstate Commerce Established] 


It is too late seriously to entertain doubt 
that the facts set forth show unfair acts and 
practices within the meaning of § 45(a) of 
the Act, supra. Federal Trade Commission 
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1 No separate argument is made by petitioners 
that, if the Commission’s order is otherwise 
valid and supported by the evidence, its con- 
clusion that the practices are to the prejudice 
and injury of the public is unsupported. See 
Federal Trade Commission v. Keppel & Bro., 
291 U. S. 304. 
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v. Keppel & Bro., n. 1, supra. And the courts 
have uniformly held such means of promot- 
ing the sale of merchandise through the 
channels of interstate commerce to be “in 
commerce” as defined in §44. Notwith- 
standing the actual lotteries are conducted 
wholly within a state they are integral parts 
of the sale goods in interstate com- 
merce. Modernistic Candies, Inc. v. Federal 
Trade Commission [1944-1945 TRADE CASES 
{ 57,301], 145 F. 2d 454 (7th Cir.); Lichten- 
stein v. Federal Trade Commission [1952- 
1953 Trape Cases § 67,224], 194 F. 2d 
607 (9th Cir.). See, also, Colon v. Federal 
Trade Commission [1952-1953 TRADE CASES 
{ 67,203], 193 F. 2d 179 (2d Cir.); Brewer 
& Sons v. Federal Trade Commission, 158 
F. 2d 74 (6th Cir.); Consolidated Mfg. 
Co. v. Federal Trade Commission {1952-1953 
Trave CAses § 67,349], 199 F. 2d 417 (4th 
Cir.), Gay Games v. Federal Trade Commis- 
sion [1952-1953 Trape Cases § 67,478], 204 
F. 2d 197 (10th Cir.).2 Our own court has 
applied this rule in two cases where the 
petitioner manufactured and sold the push 
cards in interstate commerce. Hamilton 
Manufacturing Co. v. Federal Trade Commis- 
sion [1952-1953 Trape Cases { 67,216], 90 
U. S. App. D. C. 169, 194 F. 2d 346; U. S. 
Printing and Novelty Co. v. Federal Trade 
Commission, n. 2, supra. The rule is equally 
applicable where, as in the case before us, 
the devices, though not manufactured or 
sold by petitioners, are shipped by them in 
interstate commerce and are designed to 
and in fact are used to suggest and encour- 
age merchandising by gambling. Modernistic 
Candies, Inc. v. Federal Trade Comnussion, 
supra. 


[Substantial Evidence to Support Findings] 


Petitioners argue that the order, meaning 
no doubt the findings, lacks the support of 
substantial evidence. There was ample evi- 
dence, however, that a great volume of mail 
matter is distributed by petitioners through- 
out the country, including the push cards 
and other literature to which we have re- 
ferred. This proof affords adequate basis 
for the findings, which in turn support the 


2 Petitioners’ reliance upon United States v. 
Halseth, 342 U. S. 277, for a contrary view is 
misplaced. Lichtenstein v. Federal Trade Com- 
mission, supra. See, also, U. S. Printing and 
Novelty Co. v. Federal Trade Commission 
[1952-1953 TRADE CASES f 67,502], 92 U. S. 
App. D. C. 298, 204 F. 2d 737, cert. denied, 
346 U.S. 830. 
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order, that the cards are designed and in- 
tended to be used in the sale of goods by 
a lottery and that they furnish others the 
means of conducting lotteries in the sale 
of the merchandise. Moreover, an officer 
of the company testified that a large num- 
ber of petitioners’ orders came in as a result 
of these push cards, which he called “sales 
cardsin 


[Complaint Dismissed as to One Petitioner] 


The final objection to the order is that the 
complaint should have been dismissed against 


Cited 1954 Trade Cases 
Brandt v. Renfield Importers, Ltd. 
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petitioner Flavia Galter, one of the com- 
pany’s officers but not active in its business. 
The Commission did dismiss the complaint 
against her in her individual capacity, and 
no operative part of the order runs against 
her by name. The objection accordingly is 
without substance. 


[Order Affirmed and Enforced] 


The order of the Commission will be en- 
forced, and it is affirmed. 


[] 67,881] Harry Brandt, d.b.a. University City House of Liquors, et al. v. Renfield 


Importers, Ltd. 


In the United States Court of Appeals for the Eighth Circuit. 


November 3, 1954. 


No. 15,087. Dated 


Appeal from the United States District Court for the Eastern District of Missouri. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Civil Damages for Violations of Antitrust Laws 
—Appeal and Error—Appealability of Order Dismissing One Defendant—An order 
quashing service of process and dismissing the action as to one of several defendants, 
where joint and several liability were charged, was not a final order under Rule 54(b) of 


the Federal Rules of Civil Procedure. 


For this reason an appeal could not be taken from 


the order, and the fact that there were allegations of several as well as joint liability does 
not permit the application of a rule different than if such defendant had only been charged 


jointly. 


See Private Enforcement and Procedure, Vol. 2, § 9015.12. 


For the appellants: 
on the brief). 


For the appellee: 
on the brief). 


Irving M. Malnik (Mortimer A. Rosecan and J. L. London were 


Richmond C. Coburn (Coburn, Storckman & Croft were with him 


Before Garpner, Chief Judge, and Wooproucu and VocEL, Circuit Judges. 


[Allegations of Complaint] 


GarvNER, Chief Judge [In full text]: This 
was an action brought by appellants, thirty- 
five in number, against the appellee and 
twenty-eight others as defendants based 
upon certain provisions of the Sherman 
Anti-Trust Act, the Clayton Act and the 
Robinson-Patman Act charging defendants 
with conspiracy to monopolize in restraint 
of trade and seeking to enjoin defendants 
from continuing their conspiracy to monop- 
olize in restraint of trade and to recover 
treble damages. Plaintiffs are independent 
owners of retail liquor stores engaged in 
retailing liquors to the general public in 
St. Louis, Missouri, and vicinity while the 
defendants are either distillers, distributors 
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or retailers of liquor. It was alleged that 
the acts of the defendants were such as to 
create a monopoly in the liquor retail busi- 
ness, that they are engaged in a combination 
and conspiracy in restraint of trade and 
commerce and that they have conspired to 
monopolize and have monopolized the trade 
and commerce in said retail liquors and 
distribution thereof in St. Louis, Missouri, 
and vicinity. The complaint contained alle- 
gations as to the damages resulting to the 
pliantiffs, alleged grounds for equitable re- 
lief and among other things asked for judg- 
ment for $9,037,500.00 damages and for a 
permanent injunction enjoining defendants 
from continuing the alleged violations of 
threw Nts: 
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Renfield Importers, Ltd. the appellee 
herein, is a corporation organized under the 
laws of the State of New York where it 
maintains its principal place of business. 
It was served by process in the action by 
the United States Marshal for the Southern 
District of New York in the State of New 
York. 


[Motion to Quash Service of Process] 


Appearing by counsel for the purpose of 
challenging the jurisdiction of the court it 
moved to quash the service of process upon 
it upon the grounds that it was not an 
inhabitant of the judicial district in which 
the catse was commenced, could not be 
found in the district and at the time of the 
commencement of the cause of action was 
not transacting any business nor was it 
transacting any substantial business in the 
judicial district. On proofs adduced the 
court sustained the motion to quash the 
service of process and dismissed the action 
as to appellee only. From this order plain- 
tiffs have appealed alleging error in the 
finding of the court that the appellee was 
not transacting any business in the State 
of Missouri at or prior to the time it was 
served with process in the State of New 
York. 


[Motion to Dismiss Appeal] 


At the very outset we are confronted with 
a motion interposed by appellee to dismiss 
the appeal. The basis of this motion is that 
the order appealed from is not an appeal- 
able order in that it does not undertake to 
dispose of the cause as to all of the defend- 
ants who are jointly charged. 


[Joint and Several Liability Charged] 


Plaintiffs charge the defendants with a 
conspiracy to create a monopoly in viola- 
tion of the anti-trust laws of the United 
States. They seek to recover a money judg- 
ment against all of the defendants thereby 
seeking to charge them jointly. It is true 
the complaint contains allegations that not 
only joint but several liability is sought. 
Only one of the twenty-nine defendants 
was discharged and the action as to all the 
other defendants remains undetermined and 
unaffected by the dismissal as to the one 
defendant. The dismissal did not determine 
a separable liability of the appellee. Rule 
54(b) of the Federal Rules of Civil Proce- 
dure provides as follows: 
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“Judgment Upon Multiple Claims. When 
more than one claim for relief is pre- 
sented in an action, whether as a claim, 
counterclaim, cross-claim, or third-party 
claim, the court may direct the entry of 
a final judgment upon one or more but 
less than all of the claims only upon an 
express determination that there is no 
just reason for delay and upon an express 
direction for the entry of judgment. In 
the absence of such determination and 
direction, any order or other form of 
decision, however designated, which ad- 
judicates less than all the claims shall not 
terminate the action as to any of the 
claims, and the order or other form of 
decision is subject to revision at any time 
before the entry of judgment adjudicating 
all the claims.” 


The trial court did not make “an express 
determination that there is no just reason 
for delay” or “an express direction for the 
entry of judgment.” In these circumstances 
we are of the view that the order was not 
an appealable one. Standley v. Roberts, 
8 Cir, 59 F. 836; Thompson v. Murphy, 
8 Cir. 93 F. 2d 38; Moss v. Kansas City 
Life Ins. Co., 8 Cir., 96 F. 2d 108; Lockwood 
vy. Hercules Powder Co., 8 Cir., 172 F. 2d 
775. In Standley v. Roberts, supra, the rule 
with reference to the appealability of an 
order of this character was stated as fol- 
lows: 


“An order, judgment, or decree which 
leaves the rights of the parties to the suit 
affected by it undetermined—one which 
does not substantially and completely de- 
termine the rights of the parties affected 
by it in that suit—is not reviewable here 
until a final decision is rendered, nor is 
an order retaining or dismissing parties 
defendant, who are charged to be jointly 
liable to the complainant in the suit, 
appealable. U.S. v. Girault, 11 How. 22, 
32, 13 L. Ed. 587; Hohorst v. Packet Co., 
1 Oh SED) ME ANS) Seer Sy By le. 
Ed. 443. But a final decision which com- 
pletely determines the rights, in the suit 
in which it is rendered, of some of the 
parties who are not claimed to be jointly 
liable with those against whom the suit is 
retained, and a final decision which com- 
pletely determines a collateral matter dis- 
tinct from the general subject of litigation, 
and finally settles that controversy, is 
subject to review in this court by appeal 
or writ of error.” 


[Final Order Must Completely Dispose 
of Action] 
This decision was quoted with approval 
in Thompson v. Murphy, supra, and the rule 
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there announced has been consistently fol- 
lowed by this court in its subsequent de- 
cisions. The case of Moss v. Kansas City 
Life Ins. Co., supra, presented the question 
of the appealability of an order which like 
the one here involved quashed the service 
of process and dismissed the cause as to 
one defendant. In the course of the Opinion 
by Judge Stone it is among other things 
said: 

“Considering the rules announced in 
the above cases, it would seem that the 
application of the above rule announced 
in the Rosenberg, Pesaro and Goldey cases 
should be limited to cases in which the 
void service of process attaches to all of 
the defendants. So construed, the rule is 
harmonious with the broad general rule 
that for an order, decree, or judgment to 
be final for appeal purposes such must 
completely dispose of the action.” 


The case of Lockwood v. Hercules Pow- 
der Co., supra, was decided by this court 
after the revision of Rule 54(b), Federal 
Rules of Civil Procedure, became effective. 
In referring to the order appealed from in 
that case it is noted that the order did not 
expressly direct the entry of a final judg- 
ment and we held, absent such direction 
that the order was not appealable. The 
holding of this court, we think, is sustained 
by the weight of current authority. Garbose v. 
George A. Giles Co., 1 Cir. [1950-1951 Trapr 
Cases { 62,666], 183 F. 2d 513; Robinson 
Brothers & Co. Inc. v. Tygart Steel Prod- 
ucts Co., 3 Cir., 184 F. 2d 534; Boston Medical 
Supply Co. v. Lea & Febiger, 1 Cir. [1952 
TRADE Cases [67,253], 195 F. 2d 853; Bendix 
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Aviation Corp. v. Glass, 3 Cir., 195 F. 2d 267; 
Farmer v. Powers, 5 Cir, 204 F. 2d 509; 
Minnesota Min. & Mfg. Co. v. Technical Tape 
Corp., 7 Cir., 208 F. 2d 159, 


[Charge of Several Liability Does Not Change 
Dismissal Rule] 


It is earnestly urged by appellants that 
the order is appealable because appellants 
asserted not only a joint liability but a sev- 
eral liability. The same argument was urged 
before the Court of Appeals for the Seventh 
Circuit in Minnesota Min. & Mfg. Co. v. 
Technical Tape Corp., supra, and was decided 
adversely to the contention now made by 
appellants in this case. It is there said: 


“The reason and logic underlying the 
cases which hold that dismissal of a party 
defendant where joint liability is charged, 
is not altered by the mere fact that such 
defendant is also severally charged. In 
either event the case continues undisposed 
of and will so continue until there has 
been a dismissal of the remaining defend- 
ants or until their rights have been ad- 
judicated. It is, therefore, our view that 
the addition of a charge of several liability 
does not permit the application of a rule 
different than if such defendant had only 
been charged jointly.” 


We are in accord with this pronounce- 
ment by the Court of Appeals for the Sev- 
enth Circuit. 


[Motion to Dismiss Appeal Sustained] 


It follows that the motion to dismiss the 
appeal must be sustained. 


[67,882] Marlene’s, Inc., et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. 


October 1954 Term 


and Session. No. 11046. Dated November 4, 1954. 


On petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Jurisdiction and Power of Commission—Discontinuance of Practice. 
—The issuance of a cease and desist order prohibiting claims that a product in itself 
reduced weight, when such claims had been abandoned and the formula for the product 
had been changed before the complaint was filed, was not an abuse of the Commission’s 
discretion if there was a likelihood that the practice would be resumed. The fact that the 
product is still offered for sale and the absence of anything in the record indicating peti- 
tioner’s intentions for the future with respect to the condemned advertising were sufficient 
to justify the Commission’s finding that the public interest required a cease and desist order. 


See Unfair Practices, Vol. 2, { 5087.62, 5201.182; Federal Trade Commission Enforce- 
ment and Procedure, Vol. 2, 8621.620. 
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For the petitioners: Edward Brodkey, Chicago, Ill. 
For the respondent: Robert B. Dawkins and Donovan Divet. 
Affirming Federal Trade Commission cease and desist order in Dkt. 5998. 


Before FINNEGAN, LINDLEY, and SCHNACKENBERG, Circuit Judges. 


Linpiey, Circuit Judge [Jn full text]: 
Petitioners seek to set aside a cease and 
desist order issued by the Commission under 
the Federal Trade Commission Act, 15 
U. S. C. § 45. They include Marlene’s Inc., 
and R. J. Smasal and James O. Webb as 
officers of the corporate petitioner, R. J. 
Smasal individually, and Edward H. Larson 
and Nelson J. McMahon individually, and 
doing business as O’Neil, Larson & Mc- 
Mahon. 


[Allegations of Complaint] 


The Commission filed a complaint aver- 
ring that Marlene’s and its named officers, 
are now, and for some time past have been, 
engaged in the distribution and sale of a 
drug compound (Mynex) in conjunction 
with a caloric reducing regimen; that peti- 
tioners Larson and McMahon, individually 
and doing business as the aforesaid partner- 
ship, are the representatives for Marlene’s 
in all advertisement of, and promotional 
schemes for the sale of, the drug; that 
petitioners, acting in concert, conducted an 
advertising campaign intended to induce, 
and tending to induce, the sale of the prepa- 
ration; that many representations made in 
such advertising constituted false advertising 
as that term is used in the Act, many of 
which were misleading and deceptive and 
had the tendency to mislead and deceive a 
substantial proportion of the purchasing 
public into the erroneous belief that such 
representations were true, and thereby to 
induce purchase of the preparation. The 
answer admitted all material allegations of 
the complaint, but averred, inter alia, that 
the objectionable advertising material had 
been abandoned by petitioners. 

Thereafter the parties entered into a stip- 
ulation which incorporated all material facts 
set forth in the complaint and answer. In- 
cluded was a stipulation that the unlawful 
advertising had been discontinued some six 
months prior to June 4, 1952, when the 
complaint was filed. On January 22, 1953, 
petitioners filed a motion to dismiss on the 
ground that the cause was moot, relying 
on the fact that the false advertising had 
been discontinued as aforesaid. 


| 67,882 


[Findings and Order of FTC] 


On the basis of the record thus made, the 
trial examiner entered his initial decision 
finding the facts to be substantially as stated 
in the complaint, answer, and stipulation of 
the parties. He ordered petitioners to cease 
and desist from disseminating any adver- 
tising of the type found by him to be in 
violation of the Act and recommended 
denial of the motion to dismiss. Petitioners 
appealed to the Commission, assigning as 
error denial of their motion and challenging 
the sufficiency of the findings of fact to 
support paragraph 1(e) thereof. The Com- 
mission entered findings of fact substantially 
in accord with those of the trial examiner 
and denied the appeal. The initial order of the 
examiner was modified in certain particulars 
not here pertinent, and, as thus modified, the 
Commission issued its order enjoining peti- 
tioners to cease and desist from the advertising 
practices found to be objectionable. This 
petition followed. 


[Defenses] 


Petitioners challenge the order as (a) 
improper and beyond the power of the 
Commission, (b) unsupported by the evi- 
dence, and (c) being more extensive than 
and bearing no reasonable relationship to 
the evils which the Commission had found 
to exist. The Commission contends that 
petitioners have abandoned all issues except 
the narrow one of whether paragraph 1(e) 
is sufficiently supported by findings of fact. 
Accordingly it has moved to strike all of 
petitioners’ brief except the part thereof 
directed to that issue. We give first con- 
sideration to that motion. 


On the record before us, petitioners have 
no standing to challenge the sufficiency of 
the evidence to support the findings, with 
the one exception of the finding as to the 
public necessity for a cease and desist order. 
They have admitted that the advertising of 
which complaint is made was unlawiul 
under the Act and was calculated to, and 
tended to, deceive the purchasing public. 
They can not be heard to say that these 
admissions do not afford ample support for 
the findings to the same effect. , 
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An attempt is made to inject into the 
cause for the first time the contention that 
the Commission’s order is based in part on 
that body’s notice of evidence de hors the 
record. During petitioners’ appeal, a Com- 
mission brief was filed which directed atten- 
tion to certain fraud orders against the 
several petitioners and their predecessors 
in other administrative proceedings, involy- 
ing in some instances this same preparation 
and in others wholly unrelated products. 
However, it appears that no objection to 
this matter was raised before the Commis- 
sion or in the petition for review filed in 
this court. Nor does the record indicate 
that the Commission took these extraneous 
matters into account in entering its order. 
The issue is not properly before us. 

In addition to the factors just related, 
several so-called issues in petitioners’ brief 
which relate to the jurisdiction of this 
court to set aside or modify administrative 
orders are not contested and are so well 
settled as to require no comment. For the 
foregoing reasons, the Commission’s motion 
to strike the portions of petitioners’ brief 
which relate to the proposed issues enumer- 
ated above is well found and is allowed. 

Turning then to the first issue before us 
for decision, we conclude that paragraph 
1(e) of the order, to which we have pre- 
viously alluded, is sufficiently supported by 
findings of fact. This paragraph, enjoining 
as it does the dissemination of representa- 
tions that Mynex has been approved for 
advertising by the Canadian government, 
is based on a finding that such representa- 
tions had been made and that these were 
false and that advertising of products of this 
nature is expressly prohibited by Canadian 
law. Petitioners object that the paragraph 
should take into account the stipulated fact 
that such representations in petitioners’ prior 
advertising were based on the apparent 
approval of advertising copy by an official 
of the Canadian government. This fact is 
relevant solely to the question of wilfulness 
and the weight to be accorded thereto was 
a question for the Commission as the trier 
of fact. Corn Products Refining Co. v. 
F. T. C. [1944-1945 Trapve Cases J 57,363], 
324 U. S. 726, 739. 


[Propriety of Cease and Desist Order] 

Thus, only one issue remains for our deci- 
sion, namely, whether the cease and desist 
order was proper, inasmuch as the parties 
have stipulated and the Commission has 
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found that the unlawful practices had been 
discontinued by petitioners some six months 
before the complaint was filed herein. Al- 
though this issue was stated as one ground 
for petitioners’ appeal to the Commission, 
it is questionable whether it was not aban- 
doned in oral argument before that body 
as the Commission now contends. In view 
of the substantial question presented, how- 
ever, we believe we should resolve these 
doubts in favor of petitioners and deny the 
Commission’s motion to strike portions of 
petitioners’ brief addressed to this issue. 

That discontinuance of an unlawful prac- 
tice, of itself, does not necessarily preclude 
the issuance of a cease and desist order is 
so well settled as to preclude further argu- 
ment. See e. g., Galter v. F. T. C. [1950- 
1951 TrapE CASES 62,770], 186 F. 2d 810, 
cert. denied 342 U. S. 818 (CA-7); C. 
Howard Hunt Pen Co. v. F. T. C. [1952 
TRADE Cases 67,286], 197 F. 2d 273 
(CA-3); Deer v. F. T. C. [1944-1945 Trape 
Cases { 57,423], 152 F. 2d 65 (CA-2); Con- 
solidated Royal Chem. Corp. v. F. T. C. 
[1950-51 Trape Cases { 62,930], 191 F. 2d 
896, 900 (CA-7); Corn Products Refining 
Co. v. F. T. C. [1944-1945 Trape Cases 
157,263], 144 F. 2d 211, 220, affd. [1944- 
1945 Trave Cases 57,363], 324 U. S. 726 
(CA-7); Fairyfoot Products v. F. T. C., 80 
F. 2d 684, 686 (CA-7). As stated by the 
Court of Appeals for the Second Circuit, 
“the Commission has broad discretion to 
determine whether such an order is needed 
to prevent resumption” of the unlawful 
practice. Deer v. F. T. C., supra, at 66. This 
discretion must be confined, however, within 
the bounds of reasonableness. New Stand- 
ard Pub. Co. v. F. T. C. [1952 Trape Cases 
67,222], 194 F. 2d 181 (CA-4); Oregon- 
Washington Plywood Co. v. F. T. C. [1952 
TRADE Cases § 67,217], 194 F. 2d 48 (CA-9); 
F. T. C. uv. Civil Service T. Bureau, 79 F. 
2d 113 (CA-6). As the court said in the 
latter case, 79 F. 2d at 116, 

“The Commission is not authorized to 
issue a cease and desist order as to prac- 
tices long discontinued, and as to which 
there is no reason to apprehend renewal.” 

This Court has stated, in Eugene Dictzgen Co. 
v. F. T. C. [1944-1945 Trane Cases 57,216], 
142 F, 2d 321, 330, cert. denied 323 U. S. 
730, that the propriety of an order to cease 
and desist “must depend on all the facts 
which include the attitude of respondent 
towards the proceedings, the sincerity of 
its practices and professions of desire to 
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respect the law in the future and all other 
facts.” 

The determinative question, therefore, is 
whether, on the record before us, the order 
is so unreasonable, and the finding of public 
necessity so wanting in evidentiary support, 
as to require this court to hold that issuance 
of the order amounts to an abuse of discre- 
tion. In its opinion the Commission said, 

“Whether or not the Commission will 
enter an order in a proceeding where the 
complained of practices have been dis- 
continued is a matter within the discre- 
tion of the Commission and in the exercise 
of that discretion the Commission must 
necessarily consider, among other things, 
whether there is a likelihood that the 
practice may be resumed. There is noth- 

ing in the record on which to base a 

determination that the respondents will 

not resume the practices found to be 
unlawful. It appears that the respondents 

are still offering for sale and selling a 

drug preparation and plan for reducing 

weight. Under these circumstances, the 

Commission deems it necessary in the 

public interest to insure against a resump- 

tion of the unlawful practices by the issu- 
ance of an order to cease and desist.” 

It thus appears that the Commission 
relied on negative inferences which it drew 
from the fact that petitioners still offer 
their product for sale, and from the absence 
of anything to indicate what their future 
intentions with respect to the condemned 
advertising may be. On the record before 
us, we cannot say that these inferences are 
unjustified, or that the Commission’s find- 
ing of public necessity is not supported 
thereby. 

The Commission could reasonably con- 
clude that the petitioners were somewhat 
less than candid about the facts surrounding 
the discontinuance of the unlawful adver- 
tising. In their answer, petitioners averred 
the discontinuance as follows, “that the 
advertising material mentioned in the Com- 
plaint, particularly paragraph seven, was aban- 
doned on or about May, 1950, and since 
that date has never been used.” Paragraph 
seven of the complaint alleged false adver- 
tising in commerce by specified media of 
communication, while subsequent paragraphs 
particularized specific statements and repre- 
sentations used. In their motion to dismiss 
the complaint, petitioners recite the stipu- 
lated fact that “the advertising statements 
challenged” have been discontinued, and 
state that advertising has “practically ceased.” 
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Nothing is said as to future intent. In an 
affidavit filed with petitioners’ brief before 
the Commission, the following statements 
by Marlene’s president, Mr. Smasal, appear: 
“A ffiant further states that the last date 

the advertising quoted in the complaint 
or similar advertising [was] disseminated 
was well over a year ago. edie 
affiant further states that at the present 
time there is no advertising being em- 
ployed and that the business is slowly 
being wound up. Orders are filled in 
smaller and smaller quantities and there 
is no intention of resuming any advertising 
on a major scale.” (Emphasis supplied.) 
These are the only statements by peti- 
tioners which bear even remotely on their 
position with respect to intent for the future. 


[Burden of Proof] 


Thus, not only is the record devoid of 
evidence as to petitioners’ future intent, 
but also, of any statement as to such intent. 
On this state of the record, we believe the 
Commission properly placed the burden on 
petitioners to reveal affirmatively their in- 
tentions. Much is said of the failure of 
the Commission to supplement the record 
with evidence that the condemned prac- 
tices were likely to be resumed to support 
the finding of public necessity. We fail 
to apprehend, however, just what evidence 
the Commission could produce, or just what 
it could have done except to point, as it 
did, to the absence of any statement, sworn 
or otherwise,.of petitioners on the subject. 
Such a statement would have illuminated 
the issue, but was not forthcoming. In- 
stead the record statements bearing even 
remotely on the questions both as to the 
facts surrounding cessation of the adver- 
tising practices and as to future intent are 
couched in language which reveals nothing. 
We can only speculate as to why these are 
so phrased, but certainly the Commission 
on this record, so wanting in candor on 
this crucial issue, could well be apprehen- 
sive that the public interest required an 
order. We should not disturb that finding. 
Corn Products Refining Co. v. F. T. C. 
[1944-1945 Trane Cases § 57,363], 324 U. S. 
726, 739. 

[Order Affirmed] 


We conclude that the order does not 
impinge upon the sound discretion lodged 
in the Commission. Accordingly the peti- 
tion to review is denied and the order of 
the Commission affirmed. 
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[1 67,883] United States v. New Wrinkle, Inc., and The Kay & Ess Company. 


f In the United States District Court for the Southern District of Ohio, Western 
Division. Civil No. 1006. (At Dayton.) Dated September 29, 1954, 


Case No, 946 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief— 
Privileged Matters—Waiver—Scope of Attorney-Client Privilege—A defendant’s claim 
that certain documents were inadmissible as evidence because they were privileged com- 
munications between attorney and client was not waived by the defendant’s act of turning 
the documents over to the Government at the Government’s request. However, com- 
munications between attorney and client relating to the promotion of the defendant’s 
business were not entitled to the status of privileged communications. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225.600. 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief— 
Evidence—Hearsay—Materiality.— Although letters between a defendant and manufac- 
turers which dealt with some phase of price fixing were objected to as immaterial, they 
were admitted as evidence because the court could not determine the materiality of the 
contents of the letters until the entire case was presented, Exhibits containing hearsay 
evidence as well as competent evidence were admitted as evidence on the ground that 
such exhibits may have a bearing upon the question of negotiations relative to price fixing. 
The admission of such exhibits is not for the purpose of proof of the hearsay statements, 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8225.440. 


For the plaintiff: Lester P. Kauffmann, Antitrust Division, Department of Justice, 
Cleveland, Ohio. 


For the defendants: Toulmin & Toulmin, and Pickrel, Schaeffer & Ebeling, Dayton, 
Ohio. 


For a prior decision of the U. S. District Court, Southern District of Ohio, Western 
Division, see 1954 Trade Cases | 67,734; and for a prior decision of the U. §. Supreme 
Court, see 1952 Trade Cases {| 67,214. 


Decision submitted to the Court by the plaintiff upon 
Crcit, District Judge [In full text): This admissions under the Discovery Rules and 
case is before the Court upon'a question the documentary evidence now before the 


ee . Court. The genuineness of the exhibits was 
tar = 3 A x 
poe admissibility of documentary evi established through the medium of admis- 


, oa: sions. They were not presented through 
During the trial of the case, the plaintiff ¥ 


; : : the orderly and logical procedure usually 
offered in evidence approximately 160 followed in a trial whereby exhibits are 


documents. Objections were made by the identified by witnesses and their admissi- 
detcndant; New Wrinkle, Inc., to the ad- bility established at the time of offering. A 
mission of certain of these documents. considerable’ group of exhibits were ob- 
Rulings were reserved by the Court and jected to by counsel for defendant on the 
ee re preliminary matter [60 the case ground that they were privileged communi- 
being briefed upon dec gt) the Court cations between lawyer and client or co- 
No upon the objections made at the counsel for client. The Government’s 
time of the trial. Comprehensive briefs answer to this claim of Privilege is that 
have been filed by counsel on both sides. the documents were voluntarily given to 


sete gents. 
[Communications Between Lawyer the Government agents 


and Client] 


[Waiver] 
It is a difficult matter for the Court to 
rule upon the questions presented by the There is no testimony before the Court 
objections to the exhibits. The case was to show the éxact manner by which the 
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Government agents came in possession of 
these documents. In the absence of such 
testimony the Court cannot accept the 
claim Waiver of Privilege. If Government 
agents come into a place of business and 
ask or demand to see files and records, and 
in a spirit of cooperation, the files and 
records are turned over to the agents by 
the business, it does not, in the opinion of 
this Court, constitute a voluntary turning 
over of records which can be claimed by the 
Government as a waiver. There is at least 
an implied coercion in a request or demand 
made by Government agents. 


In considering whether or not the de- 
fendant may claim a privilege in connection 
with the exhibits in question, the Court 
must consider the other evidence before it. 


In the sixth article of the memorandum 
of agreement between Chadeloid Chemical 
Company, the Kay & Ess Chemical Cor- 
poration, The Kay & Ess Company and 
New Wrinkle, Inc., there is a provision 
concerning the selection of counsel for the 
defendant New Wrinkle, Inc. that “it 
being the intent and purpose of this para- 
graph to have counsel for the respective 
parties to lend their joint efforts for the 
promotion of the business of New Wrinkle, 
Tne 

By the admissions and testimony before 
the Court it is shown that Colonel H. A. 
Toulmin, Jr., and Frederick S. Duncan are 
attorneys for the defendant. 


An examination of the exhibits to which 
this objection of Privilege is addressed, 
shows that many of them have nothing to 
do with legal services, but are concerned 
with promotion of the business of the com- 
pany. It is the opinion of the Court that 
Privilege will not extend to these business 
communications. 


[Hearsay Objection] 


Objection is made to a group of exhibits 
on the basis that they contain only hear- 
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say evidence. It is difficult to rule with 
exactness on this class of exhibits for the 
reason that many of them are mixed with 
hearsay and other competent testimony. 
Where exhibits are admitted that contain 
hear-say testimony, counsel must bear in 
mind that the admission of them is not for 
the purpose of proof of the hear-say state- 
ments contained therein. They are ad- 
mitted for the reason that they may have 
bearing upon the question of negotiations 
relative to price-fixing. 


[Materiality Objection] 


Some Exhibits are objected to on the 
ground of materiality of the contents. 


It is the opinion of the Court that letters 
between the defendant and manufacturers 
which deal with some phase of price-fixing 
should be admitted. It is difficult to decide 
on this question of materiality until the 
Court has the entire case before it. 


[Objections Sustained] 


It is not the disposition of this Court to 
tell counsel how to try and present their 
case, but it cannot refrain from saying that 
counsel for the plaintiff should exert every 
effort to use only such exhibits as tend to 
logically present their claims. There is no 
value in presenting a mass of exhibits 
merely because they may have some rela- 
tion to the subject matter. Without at- 
tempting to give reasons individually for 
the admission or exclusion of an exhibit, 
objections to the admission of exhibits will 
be sustained as foilows: 

Nossa S70 10) 1k 12 aaedb is, 216 243 
25, 28, 31) 33, 34, 58; 60) 6667, 68) 70772; 
73, 75, 76, 77 and 79. 


[Exhibits Withdrawn] 


The following exhibits are withdrawn as 
oa by the brief of counsel for plain- 
tut: 

Nos, 6, 150, 151, 161. 


[ 67,884] United States v. Standard Ultramarine and Color Company and American 


Cyanamid Company. 


In the United States District Court for the Southern District of West Virginia. 


Action No. 739. Dated October 28, 1954. 


Civil 


Case No. 1201 in the Antitrust Division of the Department of Justice. 
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Sherman Antitrust Act 


Combinations and Conspiracies-—-Consent Decree—Practices Enjoined—Common 
Agents.—Producers of ultramarine blue and laundry blue consented to the entry of a 
decree enjoining each of them from entering into any agreement to appoint (1) a sales 
or distribution agent common to the other defendant or any other producer, and (2) any pro- 
ducer as an exclusive agent. Agreements between one of the producers and foreign companies 
were terminated. 


See Combinations and Conspiracies, Vol. 1, 7 2005.055, 2005.670; Department of 
Justice Enforcement and Procedure, Vol. 2, J 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing— 
Exchange of Information.—Producers of ultramarine blue and laundry blue consented to 
the entry of a decree enjoining them (1) from entering into any agreement to fix prices 
or other terms or conditions for the sale of such products and (2) from disclosing to or 
exchanging with any such producer any information as to prices or conditions of sale, 
prior to the time that such prices or conditions are published and generally announced 
to the trade. 


See Combinations and Conspiracies, Vol. 1, § 2011.218. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets—Export and Import Restrictions—Referral of Orders.—Producers of ultramarine 
blue and laundry blue consented to the entry of a decree enjoining them from entering 
into any agreement (1) to allocate, reserve, or protect territories, markets, or customers 
and (2) to limit or restrain importation into or exportation from the United States. Also, 
the producers were enjoined from referring any order or inquiry to any other producer and 


from entering into any agreement which prevents them from selling the products to any 


third person, 


See Combinations and Conspiracies, Vol. 1, ] 2005.468, 2005.718, 2005.760. 


For the plaintiff: Herbert Brownell, Jr., Attorney General; 
Marcus A. Hollabaugh, Special Assistant to the Attorney 


Assistant Attorney General; 


Stanley N. Barnes, 


General; Philip L. Roache, Jr.; Matthew Miller; W. D. Kilgore, Jr.; Charles F. B. 
McAleer; and Duncan W. Daugherty, United States Attorney for the Southern District 


of West Virginia. 


For the defendants: J. J. N. Quinlan and H. L. Ducker, Huntington, W. Va., for 
Standard Ultramarine and Color Co.; Campbell, McNeer & Woods, by Rolla Campbell, 
Huntington, W. Va., and Donovan, Leisure, Newton & Irvine, by Ralstone R. Irvine 
(Richard Y. Holcomb, of counsel), New York N. Y., for American Cyanamid Co. 


Final Judgment 


Harry E. Warkxins, District Judge [In full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on June 
29, 1954, and each of the defendants having 
appeared herein, and the plaintiff and the 
said defendants by their respective attorneys 
having severally consented to the making 
and entry of this Final Judgment without 
trial or adjudication of any issue of 
fact or law herein and without admission 
by any party in respect of any such issue, 
and the Court having considered the matter 
and being duly advised; 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 


Trade Regulation Reports 


the consent as aforesaid of all the parties 
hereto. 


It is hereby ordered, adjudged and de- 
creed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a cause of action 
against the defendants and each of them 
under Section 1 of the Act of Congress of 
the 2nd of July, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,’ commonly 
known as the Sherman Act, as amended. 
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II 
[Definitions] 
As used in this Final Judgment: 


(A) “Ultramarine Blue” means any of a 
group of inorganic colored pigments which 
consist of combinations of silica, alumina, 
soda and chemically combined sulfur and 
which have colors ranging from a green 
shade of blue to a strong red shade of blue; 


(B) “Person” means any individual, part- 
nership, firm, corporation, association or 
other business or legal entity; 


(C) “Laundry Blue” means a mixture of 
ultramarine blue and other chemicals usual- 
ly combined together and manufactured and 
sold for use in home and commercial 
laundries, launderettes and for other uses; 


(D) “Manufacturer” means any manu- 
facturer of wultramarine blue or laundry 
blue; 


(E) “Suco” means the defendant Stand- 
ard Ultramarine & Color Co., a West 
Virginia corporation; 

(F) “Calco” means the defendant Ameri- 
can Cyanamid Company, a Maine corpora- 
tion; 

(G) “Reckitt” means Reckitt & Colman 
Ltd., a company organized and existing 
under the laws of the United Kingdom 
with business offices at Hull, England. 
Reckitt & Colman Ltd. is the successor 
to Reckitt and Sons Limited whose offices 
were situated at Hull, England; 


(H) “Destree” means S. A. Des Usines 
Destree, a company organized and existing 
under the laws of Belgium, with business 
offices at Haren, Belgium. Destree is a 
subsidiary of Reckitt; 


(1) “United States” means the Continen- 
tal United States of America, its territories 
and possessions, 

HU 
[Applicability] 

The provisions of this Final Judgment 
applicable to a defendant shall apply to 
such defendant, its officers, agents, servants, 
employees and attorneys, and those persons 
in active concert of participation with any 
defendant who receive actual notice of this 
Final Judgment by personal service or 
otherwise. There are expressly excluded 
from this Final Judgment transactions sole- 
ly between a defendant and any wholly 
owned subsidiary or subsidiaries thereof, 
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IV 
[Agreements Terminated] 


(A) Defendant Suco is ordered and di- 
rected to terminate and cancel, within 10 
days from the effective date of this Final 
Judgment, each of the following agreements 
which shall not theretofore have been ter- 
minated or cancelled: 


(1) Agreements made on October 1, 
1932, between Suco and Reckitt, and all 
written or oral agreements amending or 
modifying this agreement; 

(2) All written or oral agreements or 
understandings made between Suco and 
Reckitt, between Suco and Destree, and 
between Suco and Reckitt which included 
Destree as a party by virtue of its corporate 
relationship to Reckitt, which agreements 
or understandings have intended or have 
had the effect of carrying out or enforcing 
any of the acts prohibited in this Final 
Judgment, 

(B) Defendant Suco is enjoined and re- 
strained from entering into, adopting, per- 
forming, adhering to, maintaining or 
furthering, directly or indirectly, or claim- 
ing any rights under any contract, agree- 
ment, understanding, plan or program, 
which has as its purpose or effect the con- 
tinuing or renewing of any provision of any 
of the agreements listed in subsection (A) 
of this section which is inconsistent with 
any provision.of this Final Judgment. 


Vi 


[Referral of Orders and Exchange 
of Information] 


Defendants Suco and Calco are jointly 
and severally enjoined and restrained from: 


(A) Referring or causing to be referred 
any order or inquiry for ultramarine blue 
or laundry blue to any other manufacturer, 
or to any agent, representative or distribu- 
tor of any other manufacturer; 


(B) Disclosing or communicating to or 
exchanging with any manufacturer, or any 
manufacturer’s agent, representative or dis- 
tributor (except in connection with a bona 
fide order or proposed order of manufac- 
ture, purchase or sale, between defendants 
Suco or Calco and such manufacturer, or 
such manufacturer's agent, representative 
or distributor), any information as to prices 
or terms or conditions of sale or proposed 
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sale of ultramarine blue or laundry blue, 
prior to the time that such price or prices, 
terms or conditions are published and gen- 
erally announced to the trade. 


VI 
[Common Sales Agents] 

Defendant Calco is enjoined and restrained 
from entering into, adhering to or claiming 
any right under any contract, agreement 
or understanding with Suco or with any 
other manufacturer, its agent, representative 
or distributor, to require, appoint, designate, 
employ, use or continue the requirement, 
appointment, designation, employment or 
use of: 

(A) A sales or distribution agent or 
representative common to defendant Calco 
and any such manufacturer, or any other 
manufacturer, for the sale or distribution 
of ultramarine blue or laundry blue in the 
United States; 

(B) Any such manufacturer or any other 
manufacturer as the exclusive agent, sales 
representative or distributor of defendant 
Calco for the sales or distribution of ultra- 
marine blue or laundry blue in the United 
States; 

(C) Defendant Calco as the exclusive 
agent, sales representative or distributor of 
ultramarine blue or laundry blue in the 
United States for any such manufacturer 
or any other manufacturer. 


VII 

Defendant Suco is enjoined and restrained 
from intering into, adhering to or claiming 
any right under any contract, agreement 
or understanding with Calco or with any 
other manufacturer, its agent, representa- 
tive. or distributor, to require, appoint, 
designate, employ, use or continue the re- 
quirement, appointment, designation, em- 
ployment or use of: 

(A) A sales or distribution agent or 
representative common to defendant Suco 
and Calco or any such manufacturer or any 
other manufacturer for the sale or distribu- 
tion of ultramarine blue or laundry blue; 

(B) Calco or any such manufacturer or 
any other manufacturer as the exclusive 
agent, sales representative or distributor of 
defendant Suco for the sales or distribution 
of ultramarine blue or laundry blue; 

(C) Defendant Suco as the exclusive 
agent, sales representative or distributor of 
ultramarine blue or laundry blue for Calco 
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or any stich manufacturer or any other 
manufacturer, 
VIII 
[Price Fixing and Other Practices] 

Defendants Suco and Calco are jointly 
and severally enjoined and restrained from 
entering into, adhering to or claiming any 
rights under any contract, agreement or 
understanding with each other or with any 
other manufacturer, or its agent, represen- 
tative or distributor, to: 

(A) Allocate, divide, reserve or protect 
territories, markets or customers for the 
manufacture, sale or distribution of ultra- 
marine blue or laundry blue; 

(B) Eliminate, limit, restrain or prevent 
competition, or leave any person free from 
competition, in the manufacture, sale or 
distribution of ultramarine blue or laundry 
blue; 

(C) Limit, restrain or prevent importa- 
tion into or exportation from the United 
States of ultramarine blue or laundry blue; 

(D) Fix, determine, establish, maintain 
or adhere to prices, discounts or other terms 
or conditions for the sale of ultramarine 
blue or laundry blue to any third person. 


Ix 
[Sales to Third Persons] 

Defendants Suco and Calco are jointly 
and severally enjoined and restrained from 
entering into any contract, agreement or 
understanding with each other or with any 
other manufacturer which prevents any of 
the parties from selling ultramarine blue or 
laundry blue to any third person, 


x 
[Permissive Provision] 

Nothing contained in this Final Judgment 
shall prevent any defendant from availing 
itself of its rights, if any, under the Act of 
Congress of the 10th day of April, 1918, 
popularly known as the “Webb-Pomerene 
Act,” the Act of Congress of the 17th day 
of August, 1937, popularly known as the 
“Miller-Tydings Act,” and the Act of 
Congress of the 14th day of July, 1952, 
popularly known as the “McGuire Act.” 


XI 
[Notice of Judgment] 
Defendant Suco is ordered and directed 
to send, within sixty days from the effective 
date of this Final Judgment: 
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(A) A copy thereof to each person who 
is a party to an agreement, the termination 
and cancellation of which is ordered in 
Section IV of this Fina] Judgment. 

(B) Notification in writing, informing as 
to the purpose and effect of Sections IV, V, 
VII and VIII of this Final Judgment, to 
those of its agents, representatives or dis- 
tributors engaged in the sale or distribution 
of ultramarine blue or laundry blue, and the 
necessity for compliance therewith, 


XII 
[Inspection and Compliance] 

For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made to 
its principal office, be permitted, (a) access 
during the office hours of said defendant 
to all books, ledgers, accounts, correspond- 
ence, memoranda, and other records and 
documents in the possession or under the 
control of said defendant relating to any 
matters contained in this Final Judgment, 
and (b) subject to the reasonable conveni- 
ence of said defendant and without restraint 
or interference from it to interview officers 
or employees of said defendant, who may 
have counsel present, regarding any such 
matters. 
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Upon such request the said defendant 
shall submit such reports in writing to the 
Department of Justice with respect to mat- 
ters contained in this Final Judgment as 
may from time to time be necessary to the 
enforcement of this Final Judgment. No 
information obtained by the means pro- 
vided in this Section XII shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Depart- 
ment of Justice except in the court of legal 
proceedings to which the United States is 
a party for the purpose of securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 


ON 
[Retention of Jurisdiction] 

Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties to 
this Final Judgment to apply to this Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for construction or carrying out of 
this Final Judgment, for the amendment or 
modification of any of the provisions thereof, 
for the enforcement of compliance there- 
with, and for the proper punishment of 
violations thereof. 


XIV 
[Effective Date] 


This Final Judgment shall become effec: 
tive thirty days from the date of its entry. 


[| 67,885] Service Liquor Distributors, Inc. v. Calvert Distillers Corporation, Sea- 
gram Distillers Corporation, Calvert Distilling Company, Joseph E. Seagram and Sons, 
Inc., Ramapo Wine & Liaguor Corporation, Charles Merinoff, Tubie Resnick, Victor A. 
Fischel, Harry Levinthal, Samuel Greenstein, and Moe Sheinig. 


In the United States District Court for the Southern District of New York. Civ. 72-94. 


Filed November 5, 1954. 


Clayton Antitrust Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Civil Damages for Violation of Antitrust Laws 
—Pretrial Procedures—Production of Evidence—Discovery.—In an action by a liquor 
distributor which alleged that liquor producers and distributors had conspired to destroy 
its business because it refused to become a party to a conspiracy to fix wholesale prices, 
the distributor’s motion for the production of (1) financial records including income 
statements, balance sheets, Federal income tax returns, journals, ledgers, or other books 
of original entry, (2) the minutes of Board of Directors and of Executive Committee 
meetings over a five-year period, (3) stock record books over a period of several years, 
and (4) “all documents” in the defendant’s possession or control that are relevant or 
material to the issues in the action was denied, with certain exceptions, on the ground 
that it would be a perversion of justice to allow the distributor a sweeping investigation 
into all of the business affairs of its competitor on no more than an unsupported assertion 
that it might find useful evidence in the documents. 
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See Private Enforcement and Procedure, Vol. 2, § 9013.825. 
For the plaintiff: Lord, Day & Lord, New York, N. Y. 


For the defendants: 


Van Buren, Schreiber & Kaplan, New York, N. Y., for Moe 


Sheinig and Charles Merinoff; White & Case, New York, N. Y., for Calvert Distillers 
Corp., Seagram Distillers Corp., Calvert Distilling Co., Joseph E. Seagram and Sons, Inc., 


Tubie Resnick, and Victor A. Fischel; 


Lexow & Jenkins, Suffern, N. Y., for Ramapo 


Wine & Liquor Corp. and Samuel Greenstein; and Leonard Shapero, Syracuse, N. Y., 


for Harry Levinthal. 


[Inspection Sought by Plaintiff‘ 

Dawson, District Judge [In full text): 
The issue in this matter is whether the 
plaintiff has shown “good cause” under 
Rule 34 of the Federal Rules of Civil Pro- 
cedure for an order to compel defendants 
Ramapo Wine & Liquor Corporation and 
Samuel Greenstein to produce and permit 
plaintiff to inspect and copy certain docu- 
ments. 

This is a triple damage action under the 
Ciayton and Sherman Acts which alleges, 
in substance, that the defendants conspired 
to destroy plaintiff’s business because plain- 
tiff refused to become a party to a con- 
spiracy to fix wholesale prices and elimi- 
nate competition in the sale of distilled 
liquors at wholesale in New York. There 
are four causes of action. The first cause 
of action is against all of the defendants. 
The other three causes of action are against 
defendant Calvert only. 


[Plaintiff's Allegations] 

Plaintiff alleges: 

(1) That in or about March, 1949, plain- 
tiff reduced the price at which it sold to 
retailers distilled spirits manufactured by 
Calvert, and that defendants threatened 
plaintiff with destruction of its business if 
it continued selling at a discount; 

(2) In June, 1949, Calvert falsely prom- 
ised that it would appoint plaintiff its 
exclusive distributor of distilled products 
manufactured by Calvert in the Albany- 
Hudson Valley area as soon as plaintiff 
established a distributing plant at Pough- 
keepsie; that plaintiff established such plant 
but Calvert continued to refuse to appoint 
plaintiff its distributor or to sell it its 
products, and instead, appointed Ramapo 
its exclusive distributor and agent in that 
market; 

(3) That the acts of Calvert were done 
with intent to ruin the business of plaintiff 
and were taken at the request and in combi- 
nation with the other defendants, including 
Ramapo and Greenstein. 
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Plaintiff has now served a notice of 
motion for the production of “all docu- 
ments” in the possession, custody, or con- 
trol of Ramapo or Greenstein relating “directly 
or indirectly” to 24 items. The final item 
in the notice of motion would require pro- 
duction of “all documents in the possession, 
custody, or control of defendants Ramapo 
and Samuel Greenstein that are relevant or 
material to the issues in this action.” 


[Federal Rule 34—Good Cause] 


Rule 34 of the Rules of Civil Procedure 
provides that a court may order a party 
to produce and permit the inspection and 
copying of designated documents, books, 
and papers “upon motion of any party 
showing good cause therefor.” The docu- 
ments to be produced must, under the 
language of the Rule, “constitute or con- 
tain evidence relating to any of the matters 
within the scope of the examination per- 
mitted by Rule 26(b).” The question which 
is here presented is whether the moving 
party has shown “good cause” for the pro- 
duction of the voluminous papers sought 
by him, and has described the items with 
sufficient particularity. 


Although the Rules of Civil Procedure 
are to be liberally construed, it was never 
intended to so revolutionize the practice 
as to allow “fishing excursions.” Thomas 
French & Sons v. Carleton Venetian Blind 
Co SOMIRS Sito, SWE (Bs IDS ING YZ. 1OBO)5 
If the Rule were construed as conferring 
a right upon a litigant to demand an 
inspection of documents which might be 
immaterial to the issues of the lawsuit, it 
would probably be an invalid Rule. See 
Umted States v. Aluminum Co. of America, 
ASUS Srepeyos AU (Ss UDP NGA Z OKO) eis 
undoubtedly in the light of these facts that 
Rule 34 “is explicit in its requirements that 
a party show good cause before obtaining 
a court order directing another party to 
produce documents.” See Hickman v. Tay- 
lor, 329 U. S. 495, at p. 512. The moving 
party must set forth in his affidavit the 
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facts which will show that each of the 
classes of items sought by him is relevant 
to some issue in the action. See Form 24, 
Appendix of Forms to the Rules of Civil 
Procedure. 

“Good cause” depends, of course, upon 
the nature of the case, the nature of the 
items requested, and the reasons given for 
showing that a demand for the production 
of the documents is proper. A showing of 
“sood cause” requires considerably more 
than a conclusory statement that a plaintiff 
may possibly be able to get some relevant 
evidence or some leads to relevant evidence 
from the documents. Moore’s “Federal Prac- 
fee a7 de Bdee Nolan pe Zab. 


In the instant case, plaintiff and defend- 
ant Ramapo are competitors. A court must 
be particularly alert to prevent the liberal 
Federal procedure from being used for 
purposes other than those intended by the 
framers of the Rules. The plaintiff appar- 
ently has had an extensive examination of 
the parties to the action. It has been stated 
in the answering affidavit that the testi- 
mony taken on oral deposition runs to over 
2,500 pages and that over 80 exhibits were 
marked for identification. 


[Documents Requested] 


It is in the light of these facts that we 
must consider the documents, the pro- 
duction of which is demanded in the notice 
of motion. The plaintiff seeks, for example, 
“the stock record books of Ramapo from 
the time of its incorporation through the 
year 1950.” It seeks the minutes of all 
meetings of the Board of Directors and 
of Executive Committee and other com- 
mittees of Ramapo from the time of its 
incorporation through the year 1950. It 
seeks the financial records of Ramapo, in- 
cluding “income statements, balance sheets, 
Federal income tax returns, journals, ledg- 
ers, or other books of original entry” con- 
cerning the sale of spirituous liquor at 
wholesale to retailers in the Albany-Hud- 
son Valley area during the period 1946 
through 1951. It seeks all financial records 
of Ramapo, including journals, ledgers, 
books, income tax returns, etc. concerning 
the purchase of spirituous liquors from Cal- 
vert by Ramapo during the period 1946 
through 1951. Certain items from those 
documents may be relevant, but this is no 
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reason for giving the plaintiff a roving 
commission to get not merely those items 
but also all the details of a business that 
may have no relevancy to the lawsuit, but 
which would be delectable nuggets of in- 
formation for a competitor. 


To allow a plaintiff the sweeping investi- 
gation into all of the business affairs of its 
competitor on no more than an unsupported 
assertion that the plaintiff might find useful 
evidence in the documents would be a per- 
version of justice. While it may be true 
that, in the language of the vernacular, a 
party involved in a lawsuit under the pres- 
ent Federal Rules may be required, when 
entering Court, to “put all his cards upon 
the table,’ this is no basis for assuming 
that he must also put all his clothes upon 
the table. A litigant is entitled to some 
privacy on matters not directly relevant to 
the lawsuit. 

Plaintiff may, by depositions or inter- 
rogatories, ascertain the existence and de- 
scription of the particular documents which 
it believes to contain evidence relating to 
any of the matters within the scope of an 
examination permitted by Rule 26(b). In its 
notice of motion and affidavit, it should 
describe the particular types of documents 
which it seeks with a certain degree of 
particularity and show sufficient facts to 
justify a court in requiring their production. 
This has not been done in this case. 


[Items Allowed] 
Items A(1), (4), (10), (11), and (13) are 


allowed. All other items are denied. 


[Documents Not in Existence] 


Herbert Greenstein, Vice President of 
Ramapo, states in an affidavit that certain 
documents, the production of which I have 
allowed, do not exist. One cannot be 
expected to produce that which does not 
exist. If any items, the production of 
which is ordered, do not exist, or are not 
in the possession, custody, or control of 
the defendants Ramapo and Samuel Green- 
stein, an affidavit from each of them attest- 
ing to that effect shall be delivered at the 
time of the production of the other docu- 
ments as required by the order to be en- 
tered hereon. 


Settle order on two. days’ notice. 
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; [fl 67,886] Radio Corporation of America v. Hon. Michael L. Igoe, United States 
District Judge for the Northern District of Illinois, Eastern Division. 


General Electric Company v. Hon, Michael L, Igoe, United States District Judge 
for the Northern District of Illinois, Eastern Division, 


In the United States Court of Appeals for the Seventh Circuit. 
October Session, 1954. Nos, 11220 and 11221. 
February 23, 1955. 


Petitions for writ of mandamus or other relief, 


October Term, 1954. 
Dated November 15, 1954. Amended 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Stay of 
Proceedings—Pendency of Similar Suit—Writ of Mandamus.—In a patent infringement 
action, where the defense was that the patents were invalid because they were acquired 
and used in violation of the antitrust laws, petitions for a writ of mandamus directing a 
district judge to vacate his order permitting the defendants to proceed with discovery 
and directing that the action be stayed until the determination of an alleged similar action 
pending in another district were denied, on the ground that the district judge was not 
guilty of an abuse of discretion. There was no authority for reviewing the judge’s action 
by an interlocutory appeal in the guise of a writ of mandamus. Extraordinary writs 
cannot be used as substitutes for appeals. 


See Private Enforcement and Procedure, Vol. 2, $9048, 9050, 
For the petitioners: Weymouth Kirkland and Carl S. Lloyd, Chicago, Ill.; and 
John T. Cahill and John W. Nields, New York, N. Y., for the Radio Corporation of 


America. Whitney North Seymour, Albert C. Bickford, Thomas Thacher, New York, 
N. Y.; and Hamilton K. Beebe and Cyrus Mead III, Chicago, Ill., for General Electric 


Company. 


For the respondent: Thomas C. McConnell, Joseph S. Wright and W. Donald 


McSweeney, Chicago, III. 


Before Major, FINNEGAN and SCHNACKENBERG, Circuit Judges. 


SCHNACKENBERG, Circuit Judge [Jn full 
text]: Pursuant to leave of this court, 
Radio Corporation of America, sometimes 
herein referred to as “RCA,” and General 
Electric Company, sometimes herein re- 
ferred to as “General Electric,” filed their 
respective petitions for a writ of mandamus 
or other appropriate writ directed to Judge 
Igoe of the District Court. Respondent 
answered and asked that the petitions be 
denied. 

This court ordered the above entitled 
causes consolidated for hearing. 


[Writ of Mandamus Sought] 


The petitions pray for a writ of man- 
damus or other appropriate writ, directing 
Judge Igoe to vacate an order entered on 
June 15, 1954, and directing that case No. 
48C1818, in that court, sometimes herein- 
after referred to as the Chicago action, be 
stayed until the determination of a case 
known as Civil Action No. 1247 in the 
United States District Court for the Dis- 
trict of Delaware, sometimes hereinafter 
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referred to as the Delaware action, and for 
general relief. 


While the parties hereto are not in accord 
as to the proper inferences to be drawn 
from the facts set forth in the petitions, nor 
as to the correctness of the conclusions 
therein stated, certain relevant facts ap- 
pearing in the petitions and answers in this 
court are undisputed and are now set forth 


[Chicago Action] 


The Chicago action was instituted on De- 
cember 7, 1948, by RCA as a patent in- 
fringement suit against The Rauland Cor- 
poration, sometimes herein referred to as 
“Rauland,” and Zenith Radio Corporation, 
sometimes herein referred to as “Zenith.” 
Zenith and Rauland filed an answer and 
counterclaims which were amended and 
supplemented, and filed an amended counter- 
claim on April 9, 1953. The latter asks for 
a declaratory judgment of invalidity and 
noninfringement of patent rights. It alleges 
that Rauland manufactures and sells cathode- 
ray tubes, which are used in receivers made 
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and sold by Zenith, Rauland being a wholly 
owned subsidiary of Zenith. It also alleges 
that, contrary to the assertions of plaintiff, 
the use and sale of said tubes does not con- 
stitute infringement of United States letters 
patent, because said patents are invalid, void 
and unenforceable for the reason that they 
are a part of a pool of patents and patent 
rights which were acquired by plaintiff and 
have been “asserted” by RCA both alone 
and with the aid of other companies, as part 
of a conspiracy to dominate and monopolize 
the entire electronics field. 


The counterclaim prays for judgment ac- 
cordingly, and specifically for a judgment 
that the patents which defendants thus ac- 
quired and used in violation of the anti-trust 
laws are not infringed and are invalid. It 
prays for an injunction, costs of action, and 
attorney’s fees, as well as general relief. 


On April 29, 1953, plaintiff moved the 
court to stay proceedings in the Chicago 
case until the issues common to the Dela- 
ware action and the Chicago litigation had 
been disposed of in Delaware. 


[Delaware Action] 


The Delaware action was commenced 
when Zenith filed in the Delaware court on 
December 13, 1946, on February 6, 1948, 
and August 8, 1949, three complaints for 
declaratory judgment, which were there 
consolidated as Civil Action No. 1247, nam- 
ing RCA, General Electric, Western Elec- 
tric Co., Inc., American Telephone and 
Telegraph Co., Bell Telephone Laboratories, 
Inc., and Westinghouse Electric Corpora- 
tion, as defendants. In these cases Zenith 
charges that certain patents being asserted 
against Zenith are invalid, not infringed 
and unenforceable, praying that a declara- 
tory judgment to that effect be entered 
and that RCA be restrained from asserting 
any rights based upon said patents against 
Zenith or any customer or user of its radio 
apparatus or any supplier of parts therefor. 
Counterclaims were filed by RCA, General 
Electric and Western Electric Co., asking 
damages for infringement of a large number 
of patents. Replying to the counterclaims, 
Zenith asserts that the latter patents are 
unenforceable by reasons of misuse in vio- 
lation of the anti-trust laws. 
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On July 8, 1949, Judge Leahy of the 
District Court in Delaware entered an order 
(1) denying Zenith’s motion to stay the 
Chicago action, (2) denying Rauland’s mo- 
tion to intervene in the Delaware action, 
and (3) granting RCA’s motion to stay 
Rauland’s independent action against RCA’ 
in the Delaware court. 


On June 26, 1953, plaintiff restated its 
motion in the Chicago action, as follows: 
to stay the trial of the Chicago case until 
after all matters in the Delaware case had 
been disposed of. Defendants having evinced 
an intention to take depositions, respondent 
indicated that such depositions would be 
stayed until further order. No order was 
actually entered. No depositions have been 
taken. 


On February 11, 1954, Zenith and Rau- 
land filed an amendment to their counter- 
claim, in which they make detailed allegations 
as to damages said to have been sustained 
by them as a result of the conspiracy 
charged against the counter-defendants, and 
they ask for summons to issue against vari- 
ous cross-defendants named in the said 
amendments, and that damages be assessed, 
including treble damages, for violation of 
the anti-trust laws, as well as costs of suit 
and attorneys’ fees as provided by statute. 


[Order to Proceed with Discovery Attacked] 


On June 15, 1954, Judge Igoe sustained 
a motion by Zenith and Rauland to permit 
them forthwith to proceed with discovery 
and to take depositions under the Federal 
Rules of Civil Procedure. 


This is the order now under attack in 
this proceeding. 


[Factors to Consider] 


An important distinction exists between 
the power of a court to stay proceedings 
pending before it and the propriety of using 
that power, which calls for a weighing of 
competing interests and the maintenance 
of an even balance. Landis v. North Amer- 
ican Co., 299 U. S. 248, at 254. The power 
to stay proceedings is incidental to the 
power inherent in every court to control 
the disposition of the causes on its docket 
with economy of time and effort for itself, 
for counsel, and for litigants. The power 


1 The record before us does not reveal the 
subject matter of this action, except that it is 


denominated Civil Action No. 1181, 
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excess of $13,356,549 and Rauland’s total dam- 
ages are alleged to be in excess of $2,700,000. 
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to order that proceedings be stayed to abide 
proceedings in another court, is not limited 
to situations where the parties to the two 
causes are the same and the issues iden- 
tical. On the other hand, a determination 
of the propriety of using such a power in 
a given situation requires that the suppliant 
for such a stay must make out a clear case 
of hardship or inequity in being required 
to go forward, if there is even a fair possi- 
bility that the stay for which he prays will 
work damage to some one else. Only in 
rare circumstances will a litigant in one 
cause be compelled to stand aside while a 
litigant in another settles the rule of law 
that will define the rights of both. Con- 
siderations, such as these, however, are 
counsels of moderation rather than limita- 
tions upon power. Benefit and hardship 
will be set off, one against the other, and 
upon an ascertainment of the balance the 
court will exercise a discretionary judg- 
ment in the exercise of its power. Landis 
v. North American Co., supra. 


Respondent, in deciding whether he should 
exercise his power as district judge to stay 
proceedings pending before him, had the 
right and the duty of considering several 
relevant factors, to some of which we have 
already referred: (1) the Chicago action 
was commenced by RCA, who is now peti- 
tioning this court for a writ commanding 
respondent to stay proceedings in that case; 
(2) RCA made Rauland a party defendant 
to the Chicago action; (3) Rauland is not 
a party to the Delaware action; (4) while 
petitioners filed counterclaims in the Dela- 
ware action asking for judgment against 
Zenith, they did not join Rauland; (5) they 
resisted, with success, Rauland’s attempt to 
intervene in the Delaware action; (6) while 
the Delaware action has been pending since 
1946 and it was represented to respondent in 
1953 that the trial thereof was imminent, a year 
later it was made to appear to respondent 
that the only issues to be tried in the Dela- 
ware action in the forseeable future were 
issues involving the validity of patents and 
that the witnesses whose depositions Zenith 
and Rauland wished to take are men of 
advanced age whose knowledge of the loca- 
tion and content of documentary evidence is 
indispensable to the preparation and _ trial 
of the amended counterclaim; (7) that the 
claim for treble damages asserted by Zenith 
and Rauland, in the counterclaim, as amended, 
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has not been asserted by either of them in 
the Delaware action (Rauland not even be- 
ing a party thereto); (8) Judge Leahy or- 
dered that in the Delaware action a separate 
trial of the issues relating to validity and 
infringement of patents specified in the 
counterclaims of RCA, General Electric and 
Western Electric Co. is to be had prior to- 
the trial of any other issues in the case: 
(9) that no date for said separate trial has 
been set and when set will involve at least 
a year of court days; (10) rule 26 of the 
Federal Rules of Civil Procedure provides 
that any party may take depositions after 
the commencement of an action without 
leave of court; (11) when Rauland moved 
to intervene in the Delaware action peti- 
tioners objected and the motion was de- 
nied; (12) RCA’s motion to stay an inde- 
pendent civil action brought by Rauland 
in the Delaware court against RCA, was 
granted; (13) Zenith’s motion to stay the 
Chicago action was denied by Judge Leahy. 


[No Abuse of Discretion] 


The record shows affirmatively that re- 
spondent considered many of the circum- 
stances above enumerated. There is no 
showing that he did not consider all of them. 
It appears that he exercised his judgment 
and even if he arrived at an erroneous 
conclusion, which we do not now decide, 
he was not guilty of an abuse of discretion. 
As we have seen, he undoubtedly had the 
power to stay or refuse to stay the pro- 
ceedings before him. The order having re- 
sulted from an exercise of his discretion, 
where he undoubtedly had the power, we 
can find no authority for reviewing his 
action by interlocutory appeal in the guise 
of a writ of mandamus or other extraordi- 
nary remedy. As was said in Bankers Life 
& Cas. Co. v. Holland [1953 Trape Cases 
{ 67,626], 346 U. S. 379 at 382, where a 
writ of mandamus was sought to vacate a 
severance andi transfer order entered by a 
District Court: 


“Tts decision against petitioner, even if 
erroneous—which we do not pass upon— 
involved no abuse of judicial power, 
Roche v. Evaporated Milk Assn., supra, 
and is reviewable upon appeal after final 
judgment. If we applied the reasoning 
advanced by the petitioner, then every 
interlocutory order which is wrong might 
be reviewed under the All Writs Act. 
The office of a writ of mandamus would 
be enlarged to actually control the deci- 
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sion of the trial court rather than used 
in its traditional function of confining a 
court to its prescribed jurisdiction. In 
strictly circumscribing piecemeal appeal, 
Congress must have realized that in the 
course of judicial decision some interlocu- 
tory orders might be erroneous. The sup- 
plementary review power conferred on the 
courts by Congress in the All Writs Act 
is meant to be used only in the exceptional 
case where there is clear abuse of discre- 
tion or ‘usurpation of judicial power’ of 
the sort held to justify the writ in De 
Beers Consolidated Mines v. United States, 
325° U. “S212, 217 ((1945)> This *is* not 
such ‘a‘'case.’ 


The court then pointed out that the ex- 
traordinary writs cannot be used as substi- 
tutes for appeals, even though hardship may 
result from delay and perhaps unnecessary 
trial. The court said at 383: 


“We may assume that, as petitioner 
contends, the order of transfer defeats the 
objective of trying related issues in a sin- 
gle action and will give rise to a myriad 
of legal and practical problems as well 
as inconvenience to both courts; but Con- 
gress must have contemplated those condi- 
tions in providing that only final judgments 
are reviewable.” 


[Petitions Denied] 


For the reasons hereinbefore set forth, 
we hold that this court should not grant 
a writ of mandamus or any other extraordi- 
nary writ directing the District Court to 
vacate the order of June 15, 1954, or direct- 
ing it to stay proceedings. Therefore the 
petitions are denied. 


[Concurring Opinion] 


Finnecan, C. J. I concur in the result 
with these additional views: 

This attempted invocation of an extraord- 
inary remedy, as a vehicle to obtain our 
review of a non-appealable order, brings a 
recurrent problem into sharp relief. When 
a petition or motion for leave to file a peti- 
tion for writ of mandamus becomes per- 
functory or ritualistic, then petitioners obtain 
delays in proceedings at the trial below; 
burden the trial judge, and hinder opposing 
parties. 


From my experience, I think that the bulk 
of these requests seeking leave to file peti- 


* Brief for Defendants-Appellees In Support 
of Motion To Docket and Dismiss, dated March 
30, 1953; Supplemental Exhibits, 53, 71. 
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tions for extraordinary relief ought to be 
disposed of at the threshhold. Readily 
granting leave, and going forward to full 
oral arguments adds not one whit to the 
appealability of orders usually complained 
of. Where such petitions are well grounded, 
an extraordinary remedy proceeding is the 
tool of an advocate, but in an increasingly 
predominating number of cases it has be- 
come simply a handy delaying or harassing 
tactic. Indeed, in those rare instances where 
judicial discretion is actually abused, it 
ought to be apparent from, and manifested 
by the face of the initial petition, Cumu- 
lative briefing and oral arguments add noth- 
ing to conduct and dispositions already cast 
into permanent record made below. 

Under its Rules 30 and 31 (346 U. S. 951, 
979) the Supreme Court has describedi con- 
siderations governing issuance of, and pro- 
cedure on applications for, extraordinary 
writs. Significant, is its requirement that 
petitions for the issuance of such writs 
“e =k %& shall be prefaced by a motion for 
leave to file such petitions * * *” 


As long as Congress restricts review by 
courts of appeals to appealable orders, we 
must ward off attempts to circumvent its 
mandate. At the same time, we need to 
alertly guard all litigants against arbitrary 
and capricious use of judicial power. But 
oppressive tactics are as damaging to the 
orderly administration of justice in a free 
society, whether emanating from judge, plain- 
tiff or defendant. 


The ordier which stimulated petitioners 
in this case, did not terminate the litigation, 
pending below, on its merits. From the 
welter of exhibits, filed in this court, it is 
clear that these petitioners earlier resisted, 
as defendants, Zenith’s attempt to obtain 
a writ of mandamus for review of Judge 
Leahy’s order. Defending, in the Third Cir- 
cuit Court of Appeals against use of an 
extraordinary writ for review of that Judge’s 
order, petitioners here, there contended it 
was “* * * not appealable or otherwise 
reviewable * * *,” citing in support, Roche 
v. Evaporated Milk Co., 319 U.S. 21 (1943).* 
In my opinion the petitioners’ argument, as 
defendants in the Third Circuit, was stand- 
ing refutation of that which they just sought 
before us. The same statutory channel for 
appealing from a final judgment in the 
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Third Circuit, is also open in this Circuit 
after a final appealable order is entered 
in the pending lawsuit below. 

That writs of mandamus may not be used 
as substitutes for unauthorized review is 
well settled. Implicit in our original juris- 
diction, over this extraordinary remedy, is 
power to grant or reject petitions, or mo- 
tions, for leave to file petitions for such 
writs. Without this prefatory step, parties 
can shift trial judges into the status of liti- 
gants [Ex Parte Fahey, 332 U. S. 258, 259 
(1947)] any time a ruling is thought to be 
uncongenial. Permitting parties to force dis- 
trict judges to retain counsel or ask an 
attorney, in the case before them for repre- 
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sentation, merely by filing a petition for 
mandamus (if a matter of right in this 
court) would go far toward diluting trial 
courts’ judicial powers. District judges must 
not be fettered by this threat—rule sympa- 
thetically, else plead forthwith as a respond- 
ent. Litigation would soon be disrupted if 
we tolerated continuous, though abortive, 
attempts at piecemeal review. Each petition 
for leave to file a petition for this drastic 
remedy needs to be subjected to a careful 
sifting and testing process prior to causing 
the respondent judge to plead and diefend. 
Certainly our power, to grant relief in 
appropriate cases, will not atrophy from 
disuse. 


[ 67,887] Handyspot Company of Northern California v. Sid Buegeleisen. 
In the California District Court of Appeals, Third District, Civ. No. 8414. Dated 


October 19, 1954. 


Appeal from an order of the Superior Court of Sonoma County granting a preliminary 
injunction. CHartes J. McGorprick, Judge. Affirmed. 


California Business and Professions Code 


Combinations and Conspiracies Under State Laws—Practices—Sale of Merchandise 
and Transfer of Customers—Implied Agreement Not to Solicit Former Customers.—An 
agreement under which a party sold all of its merchandise to another party, and agreed to 
use its best efforts to transfer all of its customers to the other party, constituted a sale of 
a business and good will; therefore, an order granting a preliminary injunction enjoining 
the seller from soliciting the customers which had been transferred was affirmed. The 
agreement as so construed and enforced was not one in restraint of trade because it did not 
prevent the seller from becoming a competitor so long as it did not solicit its former 


customers. 


See Combinations and Conspiracies, Vol. 


1, 7 2319.05. 


For the appellant: George E. Dilley and John R. Jacobson. 


For the respondent: DeMeo & DeMeo., 


Warne, J. pro tem.* [In full text]: This 
is an appeal from an order granting a pre- 
liminary injunction, and enjoining appellant 
from soliciting the trade of those of its 
former customers whose accounts had been 
transferred to respondent pursuant to a 
written agreement between the parties. 


[Contract Provisions] 


Prior to November 13, 1950, appellant had 
an established business which consisted of 
selling various drugs, sundries, and novelty 
items to certain retail establishments in the 
counties of Mendocino and Sonoma. Ap- 
pellant regularly serviced the stores to 


* Assigned by Chairman of Judicial Council. 
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whom it sold such goods, and, as needed, 
replenished the stock which was displayed 
on racks furnished therefor by appellant. 


On November 13, 1950, appellant and 
respondent executed a written agreement 
under the terms of which appellant was to 
sell all its merchandise to respondent, and 
“to use its best efforts to transfer all of 
its customers” to respondent, who was to 
pay $5,000 for the transfer of at least 40 of 
approximately 65 large accounts set forth 
in a list attached to the agreement. Prices 
not in excess of $100 each were fixed for 
smaller unnamed accounts. No compensa- 
tion was to be paid for any account whose 
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monthly sales were less than $50. The 
contract provided that appellant would con- 
duct the business for its own benefit and 
profit until December 15, 1950, but thereafter 
it would do so solely as agent for, and on 
behalf of, respondent until the “completion” 
and “closing” of the agreement, which was 
to be no later than January 31, 1951, except 
that appellant was to continue “to do busi- 
ness on the same basis as formerly, with 
those customers not yet transferred” to 
respondent. There was no express sale of 
good will and no covenant that appellant 
would not engage in a competitive business. 


[Solicitation of Former Customers] 


The present action was brought to enjoin 
appellant from soliciting the trade of cus- 
tomers whose large accounts had been trans- 
ferred to respondent, and from attempting 
to dissuade them from doing business with 
respondent. Appellant interposed a general 
demurrer to the first amended complaint on 
the ground that its complained of conduct 
was not enjoinable since the written agree- 
ment which was incorporated in respond- 
ent’s pleading by attachment and reference 
thereto did not contain a covenant against 
competition. 

Prior to a ruling on the demurrer, a 
hearing was held on respondent’s applica- 
tion for a preliminary injunction to restrain 
the appellant from violating the agreement 
between the parties, and from competing 
with respondent in the “drug rack” business 
in Sonoma and Mendocino Counties. At 
the hearing on said application the appellant 
stipulated that it had solicited the trade of 
at least five of the customers whose large 
accounts had been transferred to respond- 
ent, but maintained that it was entitled to 
do so as it had not sold its good will nor 
covenanted not to compete. No evidence 
was introduced in aid of interpretation of 
the agreement between the parties, but the 
trial court concluded that under the terms 
there was an implied sale of the good will of 
appellant’s business, and that, therefore ap- 
pellant should be enjoined during the pendency 
of the action from soliciting the former 
trade of its customers whose accounts had 
theretofore been transferred to the respond- 
ent, pursuant to the written agreement 
between the parties. 


[Preliminary Injunction] 
Up to and including the hearing on the 
preliminary injunction, appellant had not 
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answered the verified first amended com- 
plaint on file, had not filed any affidavit 
denying any of the facts set forth in said 
amended complaint, nor did he offer any 
evidence whatsoever at the hearing. The 
hearing was limited by the trial court to the 
first cause of action. Appellant bases a part 
of his argument for reversal upon the 
ground that before a preliminary injunction 
is warranted, there must be on file a com- 
plaint which states a sufficient cause of 
action for injunctive relief of the character 
embraced in the preliminary injunction. 
(Moreno Mut. Irr. Co. v. Beaumont Irr. Dist., 
94 Cal. App. 2d 766 [211 P. 2d 928].) While 
the rule of law is correctly stated, it does 
not apply to the case at bar. 

The rule is well settled in California that 
a court may grant a preliminary injunction 
based on a complaint which may be subject 
to general or special demurrer. (Barber v. 
Reynolds, 33 Cal. 497; County of Tehama v. 
Sisson, 152 Cal. 167 [92 P. 64]; Humphrey 
v. Buena Vista Water Co., 2 Cal. App. 540 
[84 P. 296]; McPheeters v. McMahon, 131 
Cal. App. 418 [21 P. 2d 606].) Any defects 
which might appear in the first cause of 
action may be corrected by the filing of an 
amended complaint showing good grounds 
for the injunction. (Barber v. Reynolds, 
supra; County of Tehama v. Sisson, supra.) 


[Defense] 


Appellant argues that since the written 
agreement, which is a part of the plaintiff’s 
first amended complaint does not contain a 
covenant not to compete, he had a right 
to enter into competition with respondent 
(Diller v. Schindler, 88 Cal. App. 250 [263 
P. 277]; Summerhays v. Scheu, 10 Cal. App. 
2d 574 [52 P. 2d 512]); and further that 
any such covenant would have been void 
under section 16600 of the Business and 
Professions Code as a contract in restraint 
of trade, as there was no sale of the good 
will of the business so as to bring it within 
the exception contained in section 16601 of 
the same code; and therefore plaintiff’s first 
amended complaint does not state a suf- 
ficient cause of action for injunctive relief 
of the character granted. 


[Sale of Business and Good Will] 


We are of the opinion that by a fair 
interpretation of the entire contract, it indi- 
cates upon its face the sale of a business. 
The only physical assets of appellant’s 
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business consisted of its stock of merchan- 
dise and display racks. Appellant agreed 
to sell these to the respondent, and re- 
spondent, in its first amended complaint, 
alleges that “plaintiff has performed all the 
conditions and provisions of said Agree- 
ment on its part to be performed.” In 
addition to the sale of stock of merchandise 
and display racks, appellant expressly agreed 
“to use its best efforts to transfer all of its 
customers” to the respondent by having them 
sign an agreement “as required by” re- 
spondent. (Emphasis added.) 


The good will of a business is the ex- 
pectation of continued public patronage. 
(Bus. & Prof. Code, § 14100.) The only 
thing appellant could “use its best efforts 
to transfer” was the “expectation” which 
it had of the customers’ continued patronage, 
and while “good will” is not susceptible of 
manual delivery, it is transferable. (Bus. & 
Prof. Code, § 14102.) A sale of the property 
and the business to which a good will 
adheres transfers the good will to the 
vendee, although not specifically mentioned 
in the contract of sale. (Mahlstedt v. Fugit 
[1946-1947 Trapre Cases § 57,582], 79 Cal. 
App. 2d 562 [180 P. 2d 777]; Grace Bros. v. 
Commissioner of Int. Rev., 173 F. 2d 170; 
Shafer v. Sloan, 3 Cal. App. 335 [85 P. 162]; 
24 VAN ttry (OL OMS MI GHINSS) CORI aaS.00 58 
§ 12(2).) 

The seller of good will, even in the 
absence of restricted covenant not to com- 
pete, will not be permitted to destroy the 
value of the good will by canvassing directly 
with his old customers endeavoring to 
dissuade them from dealing with the pur- 
chaser of the good will, and soliciting them 
to trade with the seller. (George v. Burdusis, 
Zilm@als Zde USS is0Re) 2de3994)) 
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[Agreement Not Restraint of Trade] 


The contract is not one in restraint of 
trade. The preliminary injunction only “en- 
joined and restrained [appellant] during 
the pendency of the action from soliciting 
any and all of the customers which have 
up to the 16th day of July, 1952, been trans- 
ferred to the plaintiff herein under the 
written agreement. ... ” There is nothing 
in the contract that would bar respondent 
from becoming a competitor so long as he 
does not solicit his former customers con- 
trary to the provisions of said agreement. 
To do so would amount to unfair competi- 
tion. (George v. Burdusis, supra.) 


[Laches] 


We find no merit in appellant’s conten- 
tion that the first amended complaint does 
not state a cause of action for injunctive 
relief; neither is there any merit in appel- 
lant’s contention that the action is barred 
by laches. Laches is a question of fact, 
on the evidence, and must be resolved by a 
consideration of all the circumstances of 
each particular case. (Gutknecht v. Paul, 83 
Cal. App. 2d 356 [188 P. 2d 764].) The 
appellant presented no evidence at the hear- 
ing of the motion for a preliminary injunc- 
tion, nor is there anything in the pleading 
to indicate that he has been prejudiced by 
respondent’s delay in bringing the action. 
Mere lapse of time, other than prescribed 
by the statutes, does not bar relief in and 
of itself. 


[A firmed] 


The order granting the preliminary in- 
junction is affirmed. 


VAN Dyke, P. J., and Prex, J., concurred. 


[67,888] The G. & P, Amusement Company v. Regent Theater Company, et al. 


In the United States Court of Appeals for the Sixth Circuit. 


filed November 16, 1954. 


No. 12068. Decided and 


Appeal from the United States District Court for the Northern District of Ohio. 


Freep, District Judge. 


Clayton Antitrust Act and Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Appeal and Error—Dismissal of Treble 
Damage Action—Findings Supported by Substantial Evidence.—The dismissal of a motion 
picture exhibitor’s treble damage action against motion picture distributors and exhibitors 
for alleged violations of Sections 1 and 2 of the Sherman Antitrust Act was affirmed, on the 
grounds that the trial court’s findings of fact were supported by substantial evidence and 
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were not clearly erroneous and that the trial court’s conclusions of law were sustained by 


the highest authority. 


See Combinations and Conspiracies, Vol. 1, J 2005.450, 2005.613, 2015.118; Monopolies, 
Vol. 1, § 2610.206; Private Enforcement and Procedure, Vol. 2, f 9015.80. 


For the appellant: Argued by Samuel T. Gaines (Samuel T. Gaines and Bennett 


Yanowitz, on the brief), Cleveland, Ohio. 


For the appellees: Argued by Luther Day and Jerome N. Curtis (Jerome N. Curtis, 
Charles R. Berne, Jordan C. Band, Luther Day, Thomas M. Harman, and George H. 


Rudolph, on the brief), Cleveland, Ohio. 


Affirming a judgment of the U. S. District Court, Northern District of Ohio, Eastern 
Division, 1952 Trade Cases 67,360. For a prior opinion of the U. S. District Court, 
Northern District of Ohio, Eastern Division, see 1950-1951 Trade Cases ff 62,701. 


Before ALLEN, Martin and Miter, Circuit Judges. 


[Dismissal Affirmed | 


Per Curtam [(Written by Joun D. Mar- 
TIN, Circuit Judge) In full text]: The Dis- 
trict Court dismissed the amended and 
supplemental complaint of appellant and en- 
tered judgment for appellees in this action 
for treble damages brought by appellant 
against the appellee motion picture dis- 
tributors and exhibitors for alleged violation 
of sections 1, 2 and 7 of the Sherman Anti- 
trust Act, 15 U. S. C. A., section 1, et seq., 


1 67,360] (107 F. Supp. 453), together with 
his eighty-seven findings of fact, which are 
supported by substantial evidence and cer- 
tainly are not clearly erroneous, and his 
seven conclusions of law, sustained by 
highest authority. Upon the basis of his 
opinion, findings and conclusions, we are 
of opinion that the judgment of the District 
Court should be affirmed, and that no 
worthwhile contribution would be made by 
this court by attempting to re-write in our 


own words the excellent opinion of the 
District Judge, who gave most conscientious 
study to the problems presented and has 
stated accurate conclusions. 


The judgment of the District Court is 
affirmed. 


and sections 4 and 16 of the Clayton Act, 
15 U. S. C. A., sections 1, 2, 15 and 26. 


We have thoughtfully considered the argu- 
ments advanced, the record in the case, the 
comprehensive and logically reasoned opinion 
of District Judge Freed [1952 TrapE Cases 


[f 67,889] J. S. Erickson v. The Times Herald Printing Co. 


In the Texas Court of Civil Appeals, Fifth Supreme Judicial District, Dallas, Texas. 
No. 14,785. Delivered July 2, 1954. 


From a District Court of Dallas County. 


Texas Trusts and Conspiracies Against Trade Law 


Combinations and Conspiracies Under State Laws—Practices—Territorial Division of 
Markets—Price Fixing.—A newspaper’s contracts with independent distributors which des- 
ignate a specific territory in which a distributor is to sell and deliver newspapers, and which 
specify the wholesale price which a distributor must pay for the newspapers, do not violate 
the Texas antitrust laws. The designation of a specific territory to a distributor, for the 
purpose of securing complete circulation of the newspaper in a given area, simply indicates 
that the specified territory must be served by that distributor and does not necessarily 
connote an exclusive territory. Also, the contracts do not constitute illegal price fixing 
because they do not specify the price at which a distributor must sell the newspapers. 


See Combinations and Conspiracies, Vol. 1, J 2335.46, 2345.46. 


Combinations and Conspiracies Under State Laws—Practices—Refusal to Deal.—In 
affirming the dismissal of a newspaper distributor’s action alleging that a newspaper re- 
fused to renew a contract with the distributor on the same terms as prior contracts, the 
court held that a manufacturer may sell or refuse to sell to any person at his pleasure. 


See Combinations and Conspiracies, Vol. 1, { 2337.46. 
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Erickson v. Times Herald Printing Co. , 
Combinations and Conspiracies Under State Laws—Defenses—Antitrust Violations.— 
A newspaper distributor’s action alleging that he was put out of business by reason of a 
newspaper’s refusal to renew his dealership contract and that the dealership contracts were 
unlawful under the antitrust laws, was dismissed. Assuming that the contracts were illegal, 
the distributor was in no position to invoke such illegality. To recover in tort for damages 
caused by a trust, combination, or conspiracy, one must be an innocent third party and 
not a late participant in such combination claiming injury now that he has been excluded 


from its membership. 


See Combinations and Conspiracies, Vol. 1, § 2407.46. 


For the appellant: 


For the appellee: 
Fitch, all of Dallas, Tex. 


[Dismissed in Trial Court] 


Youne, Associate Justice [Jn full text]: 
Appellants’ action as plaintiff in trial court was 
in tort against appellee corporation; alleging 
that the latter, a newspaper publisher in the 
City of Dallas, was party to a trust or 
combination in violation of the Texas Anti- 
Trust Laws (Arts. 7426, 7428, and 7429, 
V. A. C. S.), and that he has suffered 
actionable damages as the proximate result 
of such violations. On hearing, defendant’s 
motion to dismiss the suit was sustained, 
on ground that said amended petition stated 
no cause of action; and plaintiff having de- 
clined to amend, the cause was dismissed 
with result of this appeal. 


[Contracts Between Parties] 


In lengthy pleading, plaintiff designates 
himself as an “independent contractor’? who 
for many years prior to March 30, 1953 
“depended for his livelihood on the pur- 
chase of newspapers at wholesale from de- 
fendant, which he sold to route carriers 
under contract to him for sale and distribu- 
tion by subscription to retail customers”; 
and as background of his present claim 
alleges the following: That before 1935 all 
of defendant’s newspapers distributed in 
Dallas County were delivered by its em- 
ployees, at which time the independent con- 
tractor system was extended to all parts 
of the county, outside of the City circulation 
area, which until 1951 continued under a 
district manager employed by defendant, 
supervising and selling newspapers, directly 
to route carriers; but that the plaintiff had 
been an independent dealer in defendant’s 
newspapers “long before the system of us- 
ing independent contractors for city circula- 
tion was generally adopted.” 


Exclusive of the territory covered by 
plaintiff, the general method of distribution 
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Mullinax & Welis, and Chas. J. Morris, all of Dallas, Tex. 
Robertson, Jackson, Payne, Lancaster & Walker, and Donald C. 


in effect for city subscriptions prior to above 
date was then alleged, viz.: That defendant 
would contract with each carrier boy under 
which the latter bought his papers outright, 
paying a wholesale price therefor (2-11/14¢ 
per paper), making door to door deliveries; 
realizing his profit from the difference be- 
tween the wholesale price and that for 
which he delivered them; that defendant’s 
trucks would carry the papers to a “drop 
point” on each of the twenty to forty 
carrier-boy routes, and since there were 
approximately 1,000 carrier boys in the City 
area, it was divided into districts, of which 
there were around twenty-nine in 1951. 
That when defendant changed over to the 
independent contractor system, it termi- 
nated the employment of district man- 
agers, negotiating contracts with individuals 
whereby each became an independent dealer 
buying his papers in bulk and at wholesale, 
selling papers to each carrier boy in his 
district, paying all expenses thereof; his 
earnings consisting of the difference be- 
tween wholesale cost and the price for 
which he sold them. 


[New Contract Offered—Reduced Territory] 


Plaintiff then set forth the successive con- 
tracts he had consummated with defendant 
as an independent dealer, denominating his 
described territory as “exclusive”; same 
being enlarged at times by the parties and 
then reduced; on October 2, 1952 entering 
into a written contract which remained in 
effect until March 28, 1953, with territory 
known as District M (definitely outlined 
on defendant’s map of City districts); pay- 
ing for all papers received at rate of 2.15¢ 
per copy other than Sunday editions; the 
same rate obtaining for Sunday issues up to 
the daily average of papers for weekdays, 
and 7¢ per copy “above said daily average”; 
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a cash performance bond being a part of 
each contract. On March 13, 1953 defend- 
ant, through its circulation manager, ter- 
minated this contract (same provided therefor 
on ten days’ notice) in the following letter: 
“It is our desire and intent to terminate 
your contract effective fifteen days from 
this date, for reasons already stated to you. 
We are prepared to offer you another con- 
tract, covering from Fifty to Sixty percent 
of your present territory, at a rate yet to 
be settled upon, and individual carrier 
bundles to be spotted by Times Herald 
Truck.” The contract then tendered plain- 
tiff was the same as existed between de- 
fendant and all other city dealers; said 
uniform contract thus put into effect, and 
still in effect, being quoted below (omitting 
cash performance bond and_ stipulations 
deemed immaterial, Footnote 1).%*! 


* Footnote 1: 


“THE TIMES HERALD PRINTING COMPANY 
Publishers of The Daily Times Herald 
INDEPENDENT CITY DEALER CONTRACT 


“THE STATE OF TEXAS) 
COUNTY OF DALLAS § 


“This agreement made and entered into by 
and between the Times Herald Printing Com- 
pany, a Corporation, hereinafter styled First 
Party, and) 2a ae ...... hereinafter styled 
Second Party: WITNESSETH: 

“First Party hereby sells and agrees to sell to 
Second Party such numbers of copies of The 
Daily Times Herald, both Sunday and other 
week day editions, as Second Party shall re- 
quire for his sales and deliveries thereof in the 
following territory, namely: 


“That territory, known as Times Herald Dis- 
ChLCt Re er ae , which district is more definitely 
described on the map of city districts in the 
office of the First Party’s Circulation Manager. 

“Second Party will pay to the First Party 
at Dallas in Dallas County, Texas, all bills in 
full on or before the Thursday of each calendar 
week (Sunday through Saturday) for all papers 
received during the next preceding calendar 
week at the rate of ........ cents per copy for 
the said Daily papers published on days other 
than Sundays; and cents per copy of 
Sunday papers up to that number of Sunday 
papers equal to the daily average for week days 
and. ==: cents per copy for Sunday papers 
above the daily average, it being understood 
that the number of Sunday copies to be charged 
at the said rate of ........ cents per copy will 
be determined by the total number of daily 
copies (of week days other than Sundays) re- 
ceived during the week divided by the number 
of week days (other than Sundays) in such 
week giving the daily average. The rate of 
eg. et ha cents per copy will be charged for all 
Sunday papers above the said daily average. 
Second Party agrees to procure from First 
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[Antitrust Violations Charged] 


Plaintiff further alleged a refusal to enter 
into this new contract for reduced territory 
because of the substantially smaller income 
that would result; defendant refusing to 
sell plaintiff papers sufficient to cover dis- 
tribution in his former territory; and there- 
after refusing to sell to plaintiff at any 
discount price, but offering to furnish what- 
ever papers he desired at retail rates; de- 
fendant then contracting with one Raymond 
Meade to take over the portion of plaintiff’s 
formerly serviced territory known as Dis- 
trict M, plaintiff characterizing same as 
“exclusive”; said agreement having pre- 
vented him from engaging in the business 
of selling and distributing defendant’s paper 
in any of the territory given Meade; that 
defendant has like exclusive contracts with 
all of its city independent dealers, resulting, 
as he claims, in maintenance of “an unlawful 


Party at a place or places and at the time 
designated by First Party, said papers. 


“Second Party at any and all times upon 
request of First Party will furnish to First 
Party a full and complete list of all concerns 
and individuals to whom the said newspapers 
are delivered, giving their names and addresses 
including home and all other deliveries. 


“Second Party agrees to use his best efforts 
to make as many deliveries in said territory 
as possible. 


“Second Party is to provide at his own ex- 
pense such transportation and help as in his 
opinion he may need for said deliveries of said 
papers and Second Party shall have full power 
to employ, control and discharge any or all 
assistants needed by him. 


“Second Party agrees to at all times hold 
First Party harmless from any action, cause, 
causes of action, damages, costs, expenses, 
claims or demands whatsoever in law or in 
equity, which may arise from or grow out of 
or in any way be incident to the work to be 
performed hereunder by Second Party, his em- 
ployees or agents; it being expressly agreed 
that Second Party occupies at all times the 
position of purchaser and independent con- 
tractor and controls all ways and means relat- 
ing to the proper performance and completion 
of this Contract. 


“Tt is also agreed that either party may ter- 
minate this Contract by giving to the other 
party ten days’ notice in writing of the desire 
of said party to so terminate the same. 


“WITNESS THE HANDS OF THE PARTIES 
HERE OSES REE saGaysiofeene in. 193s. 


Appointed by: 


THE TIMES HERALD 
PRINTING COMPANY 
Effective By7 iu: R22 RAN Te 
—_——__"’ First Party 
(Date) ets: : pleats 
Second Party 
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trust or combination, which creates, or 
tends to create, or carries out restrictions 
in trade or commerce or aids to commerce, 
and creates and carries out restrictions in 
the free pursuit of the business of buying 
defendant’s product, The Daily Times 
Herald, and reselling same to carrier boys 
and the general public, such being a business 
permitted by laws of this State. Said agree- 
ment or combination prevents or lessens 
competition in the sale or purchase of said 
newspaper or in the preparation of such 
newspaper for market or transportation; 
and said agreement or combination fixes or 
maintains the retail price of said newspaper 
as controlled or established by defendant”; 
and thus, he charges, that defendant with 
malice and intent, through such combina- 
tion, has established “the price which the 
ultimate retail consumer pays for The Daily 
Times Herald in violation of the Anti-Trust 
Laws of this State’; and forcing him out 
of a business in which he has been engaged 
for 27 years. 


As stated, appellant’s suit is founded in 
tort, claiming no contractual rights; but 
that he, on the other hand, has been put 
out of business perforce of these dealership 
contracts of an exclusive nature, which also 
served to fix the price paid by the ultimate 
consumer for defendant’s newspaper. He 
asserts that a cause of action is alleged on 
such basis; the trial court erroneously rul- 
ing otherwise. Underlying plaintiff's resort 
to Anti-Trust Laws appears his conviction 
that defendant should be thereby required 
to continue the sale of its papers to him at 
discount prices; and this, though the same 
city area has been farmed out to another 
under contract to which he was formerly a 
party. However, under Arts. 7426, 7428, 
and 7429, V. A. C. S., a manufacturer may 
sell or refuse to sell to any person at his 
pleasure; the cited Articles of course mak- 
ing illegal any contract restricting the deal- 
er’s resale of intrastate goods to a given 
territory, or an attempted dictation of the 
retail price of such goods. Ford Motor Co. 
v. State (Sup. Ct.) [1940-1943 Trane Cases 
{ 56,290], 175 S. W. 2d 230; Nu-Enamel Paint 
Co. v. Davis, 63 S. W. 2d 861. 


[No Antitrust Violations] 


But can the alleged contract of March 
1953 be deemed thus vulnerable to attack 
as in violation of our laws against monop- 
olies; in other words, an exclusive one, 
effectually fixing the price of appellee’s 
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newspaper to dealers, within meaning of 
Arts. 7426, et seqg.2 We think not. The 
designation of a specific territory to a 
named dealer, as the contract provides, 
though an obvious requirement for securing 
to defendant’s paper a complete coverage 
in a given area, simply indicates that such 
territory MUST be served by him—not 
necessarily connoting an exclusive territory. 
And while the pleaded contract contains 
a blank line for insertion of the wholesale 
price which the dealer must pay to Times 
Herald for his papers, it does not mention 
or refer to any other price, either the price 
that the dealer may charge his carriers 
or that to be charged the reader. The 
contract therefore does not reasonably lend 
itself to any construction of “price fixing”; 
and on both counts the petition fails to 
raise any issue of law violation. 


[Plaintiff in Pari Delicto] 


Even assuming an aspect of illegality rel- 
ative to the contracts in question, appellant 
is in no position to invoke it. To recover 
in tort for damages caused by a trust, com- 
bination or conspiracy, one must be as an 
“innocent” third party—not as a late par- 
ticipant in such combination—claiming in- 
jury now that he has been excluded from 
its membership. 29 Tex. Jur., pp. 771-2; 
25 Tex. Law Review 31. 


“* * * ‘courts, as the best means of dis- 
couraging such (illegal) acts, have gen- 
erally adopted the rule that the parties 
shall not receive affirmative aid to extri- 
cate themselves from difficulties in which, 
by their unlawful conduct, they have in- 
volved themselves, but shall be left as 
they are found. This principle does not 
recognize in either party the better right 
under the void undertaking, but treats 
a plaintiff who thus shows himself to be 
equally guilty with his adversary as not 
deserving the relief sought from the 
court: nO lett @, ly GuGeN. Kyo 28 
S. W. 728. ‘Where two persons guilty of 
participation in an unlawful transaction 
are in part delicto, as in this case, neither 
a court of law nor a court of equity will 
aid either to recover or reinvest himself 
with any title or interest which he, in 
consideration of such unlawful contract, 
has vested in the other, but will leave 
them in the same condition as to vested 
interests as they by their own acts have 
placed themselves.’ Beer v. Landman, 88 
exon 4 0) ee StS VV SOD. eur tay 


Eckles v. Nowlin, 158 S. W. 794. Appellant’s 
true situation under the allegations made 
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is aptly portrayed by counsel for appellee 
in the following: His sole grievance 


‘Is that the Herald discontinued selling 
newspapers to him and he seeks damages 
because of that discontinuance. He is 
not an ‘innocent’ third party who has been 
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plains. He admits that his contract with 
the Herald was validly terminated. He 
has sought by this action either to force 
the Herald to resume selling him papers 
or to penalize it for failure to do so. The 
law does not permit him to use the anti- 
trust statutes for such purpose.” 


injured by the action of conspiring strang- 
ers; on the contrary, he was, until his 
contract was cancelled, a party to the 
distribution system of which he now com- 


The judgment of dismissal is accordingly 
affirmed. 


[67,890] United States v. Pleaters, Stitchers and Embroiderers Association, Inc. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 96-390. Filed November 12, 1954. 


Case No. 1209 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
and Related Practices.——A consent decree entered against a pleaters, stitchers, and em- 
broiderers’ association prohibited the association and each of its members from entering 
into any agreement to (1) fix prices, discounts, or terms of payment, (2) solicit, suggest, 
or compel the adoption of or adherence to specified prices, discounts, or terms of payment, 
(3) publish or disseminate prices, discounts, or terms of payment, (4) circulate any statistics 
representing cost of operations, or (5) report or disclose any prices quoted or charged, or 
the discounts or terms of payment granted by any identified member of the association. 


See Combinations and Conspiracies, Vol. 1, { 2017.168, 2017.208, 2017.273; Department 
of Justice Enforcement and Procedure, Vol. 2, J 8421. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Self-Policing Provisions—A pleaters, stitchers, and embroiderers’ association was 
ordered by a consent decree (1) to amend its charter or by-laws so as to incorporate 
therein a provision of the decree prohibiting price fixing and related practices and (2) to 
require as a condition of membership or retention of membership that all present and 
future members be bound thereby. 


The association was ordered to expel any member who violates the provisions of its 
charter or by-laws incorporating the provisions of the consent judgment prohibiting price 
fixing and related practices. Also, the association was ordered to notify the Antitrust 
Division of the action taken with respect to any complaint received by the association of a 
violation by any member of such provisions of its charter or by-laws. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.45, 8401.21. 


For the plaintiff: Staniey N. Barnes, Assistant Attorney General; William D. Kilgore, 
Jr., Richard B. O’Donnell, and John D. Swartz, Special Assistants to the Attorney 
General; and Morris F. Klein and Moses M. Lewis, Trial Attorneys. 


For the defendant: Lester L. Jay. 


Final Judgment 


SyLvester J. Ryan, District Judge [Jn full 
text]: The plaintiff, United States of America, 
having filed its complaint herein on No- 
vember 12, 1954, and the defendant having 
appeared herein, and the plaintiff and the 
defendant, by their respective attorneys, 
having consented to the entry of this Final 


1 67,890 


Judgment without trial or adjudication of 
any issue of fact or law herein, and without 
this Final Judgment constituting evidence 
or admission by the defendant in respect 
of any such issue; 


Now, therefore, before any testimony or 
evidence has been taken herein, and without 
trial or adjudication of any issue of fact 
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or law herein, and upon the consent of the 
parties hereto, it is hereby 


Ordered, adjudged, and decreed as follows: 


Te 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and all the parties hereto. 
_ The complaint states a cause of action 

against the defendant under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 


1 Us 
[Definitions] 


As used in this Final Judgment: 

(A) “Person” means any individual, part- 
nership, firm, association, corporation, or 
other legal entity. 

(B) “Pleater, stitcher, and embroiderer” 
means a person engaged in the business of 
pleating, stitching, shirring, tucking, or em- 
broidering, hereinafter referred to as “pleat- 
ing, stitching, or embroidering,” of ladies’ 
wearing apparel. 

(C) “Member” means any member, pres- 
ent or future, of the defendant Pleaters, 
Stitchers and Embroiderers Association, 
Inc. 


III. 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to the defendant and to its 
members, officers, directors, agents, serv- 
ants, employees, subsidiaries, successors, 
and assigns and to all persons in active 
concert or participation with the defendant 
who shall have received actual notice of 
this Final Judgment by personal service 
or otherwise. 


VG 


[Charter Amended—Self-Policing Provisions] 
The defendant is ordered and directed: 
(A) Within thirty days after the entry 

hereof to serve by mail upon each of its 

present members a conformed copy of this 

Final Judgment and to file with this Court 

and with the Attorney General or the 
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Assistant Attorney General in charge of 
the Antitrust Division, proof by affidavit 
of service upon each such member, 


(B) To institute forthwith and to com- 
plete within three months from entry of 
this Judgment such proceedings as may 
be appropriate and necessary to amend its 
charter or by-laws so as to incorporate 
therein section V of this Judgment and 
require as a condition of membership or 
retention of membership all present and 
future members be bound thereby. 


(C) To furnish to all its present and 
future members a copy of its by-laws as 
amended in accordance with subsection (B) 
of this section IV. 


(D) To expel promptly from member- 
ship any present or future member of 
the defendant who shall violate the provi- 
sions of its charter or by-laws incorporat- 
ing section V of this Judgment. 


(E) To notify promptly the Assistant 
Attorney General in charge of the Anti- 
trust Division of the action taken with 
respect to any complaint received by the 
defendant of a violation by any of its 
present and future members of the provi- 
sions of its charter or by-laws incorporating 
section V of this Judgment. 


We 
[Price Fixing and Related Practices| 


The defendant and each of its members 
are jointly and severally enjoined and re- 
strained from entering into, adhering to, 
renewing, maintaining, or furthering, di- 
rectly or indirectly, or claiming any rights 
under any contract, combination, agree- 
ment, understanding, plan, program, or 
common course of action with any of its 
members or with any other pleater, stitcher, 
and embroiderer or with any association or 
central agency of or for pleaters, stitchers, 
and embroiderers to: 

(A) Determine, fix, establish, maintain, 
control, or promulgate prices, discounts, 
allowances, or terms of payment for pleat- 
ing, stitching, or embroidering of ladies’ 
wearing apparel. 

(B) Solicit, urge, influence, suggest, re- 
quire, or compel the adoption of or ad- 
herence to specified prices, discounts, 
allowances, or terms of payment for pleat- 
ing, stitching, or embroidering of ladies’ 
wearing apparel. 
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(C) Publish, distribute, exchange, circu- 
late, or disseminate, directly or indirectly, 
prices, discounts, allowances, or terms of 
payment to be charged, allowed, or granted, 
among the members of the defendant or 
any other pleaters, stitchers, and embroi- 
derers of ladies’ wearing apparel. 

(D) Circulate or exchange, directly or 
indirectly, any statistics representing cost 
of operations among the members of the 
defendant or any other pleater, stitcher, 
and embroiderer of ladies’ wearing apparel 
for the purpose of fixing or establishing 
prices, discounts, allowances, or terms of 
payment. 

(E) Report, circulate, exchange, dissemi- 
nate, or disclose any prices quoted or 
charged or the discounts, allowances, or 
terms of payment granted by any identified 
member of the defendant for the purpose 
of fixing or maintaining prices, discounts, 
allowances, or terms of payment. 


WAL 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the defendant, be 
permitted, subject to any legally-recognized 
privilege, (a) reasonable access, during the 
office hours of the defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents 
in the possession or under the control of 
the defendant, relating to any of the mat- 
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ters contained in this Final Judgment, 
and (b) subject to the reasonable con- 
venience of the defendant, and without 
restraint or interference, to interview of- 
ficers and employees of the defendant who 
may have counsel present, regarding any 
such matters. For the purpose of securing 
compliance with this Final Judgment, the 
defendant, upon the written request of the 
Attorney General, or the Assistant Attor- 
rey General in charge of the Antitrust 
Division, shall submit such written reports 
with respect to any of the matters contained 
in this Final Judgment as from time to 
time may be necessary for the purpose 
of enforcement of this Final Judgment. No 
information obtained by the means per- 
mitted in this section VI shall be divulged 
by any representative of the Department 
of Justice to any person other than a duly 
authorized representative of the Depart- 
ment except in the course of legal proceed- 
ings for the purpose of securing compliance 
with this Final Judgment in which the 
United States is a party or as otherwise 
required by law. 


VII. 


[Retention of Jurisdiction] 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication or termination of any of the provi- 
sions thereof, for the enforcement of 
comphance therewith and punishment of 
violations thereof. 


[{] 67,891] United States v. The Embroidery Cutters Association, et al. 
In the United States District Court for the District of New Jersey. Civil Action No. 


889-54. Filed November 12, 1954. 


Case No. 1208 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
and Related Practices—Association Membership.—Embroidery cutters were enjoined by 
a consent decree from entering into any agreement (1) to fix prices, pricing methods, 
discounts, or other terms used by any cutter, (2) to fix the charges or other terms for 
delivery, (3) to circulate any price lists in advance of the publication of such lists to 
customers, or (4) to circulate any statistics representing costs of operation. The cutters 
and a trade association were enjoined from suggesting prices; from circulating any price 
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Cited 1954 Trade Cases 69,877 
U.S. v. Embroidery Cutters Assn. : 
lists which have been established by any two or more cutters; and from being a member 


a ie trade association or central agency, the activities of which are inconsistent with 
the decree. 


See Combinations and Conspiracies, Vol. 1, 1 2011.181, 2011.218, 2011.282, 2017.121, 
2017.208; Department of Justice Enforcement and Procedure, Vol. 2, { 8421. 


Combinations and Conspiracies—Consent Decree—Specific Relief—Revision of Price 
Lists.—Embroidery cutters were ordered by a consent decree to withdraw their presently 
in effect price lists to the extent that such price lists are identical with the prices appearing 
ona price list prepared by the defendant trade association. Also, they were ordered to 
individually review the prices withdrawn on the basis of their individual cost figures and 
individual judgment as to profits and to issue new price lists on the basis of such inde- 
pendent review. 


See Combinations and Conspiracies, Vol. 1, § 2011.218; Department of Justice Enforce- 
ment andi Procedure, Vol. 2, § 8301.45. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Dissolution of Trade Association.—Embroidery cutters were ordered by a consent decree 
to commence taking such action as may be necessary to accomplish the dissolution of the 
defendant trade association and to complete such dissolution within the minimum period 
of time permitted by the applicable state laws. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.10. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Bertram C. Dedman, 
W. D. Kilgore, Jr., and Richard B. O’Donnell, Special Assistants to the Attorney General; 
and John S. James, Stanley Blecher, and Moses M, Lewis, Trial Attorneys. 


For the defendants: Moses L. Kove for the Embroidery Cutters Assn. 


Final Judgment 


Tuomas F. Meaney, District Judge [Jn 
full text]: The plaintiff, United States of 
America, having filed its complaint herein 
on November 12, 1954 and each of the said 
defendants having appeared herein and the 
plaintiff and the defendants, by their respec- 
tive attorneys, having severally consented 
to the entry of this Final Judgment without 
trial or adjudication of any issue of fact or 
law herein, and without this Final Judg- 
ment constituting evidence or admission by 
any defendant in respect of any such issue; 

Now, therefore, before any testimony or 
evidence has been taken herein, and without 
trial or adjudication of any issue of fact or 
law herein, and upon the consent of all the 
parties hereto, it is hereby 

Ordered, adjudged and decreed as fol- 
lows: 


if 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and all the parties hereto. 
The complaint states a cause of action 
against the defendants and each of them 
under Section 1 of the Act of Congress of 
July 2, 1890, entitled “An Act to protect 
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trade and commerce against unlawful re- 
straints and monopolies,” commonly known 
as the Sherman Act, as amended. 


i 
[ Definitions ] 

As used in this Final Judgment: 

(A) “Person” means any individual, part- 
nership, firm, association, corporation, or 
other legal entity; 

(B) “Embroiderer” means an individual, 
partnership, firm or corporation engaged in 
the business of designing, ordering, and 
selling embroidery used in the manufacture 
of wearing apparel; 

(C) “Embroidery cutter” means an indi- 
vidual, partnership, firm, or corporation en- 
gaged in the business of cutting or finishing 
rolls, or sheets of cloth on which embroi- 
dery has been placed; 

(D) “Defendant association” means The 
Embroidery Cutters Association. 


III 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
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each such defendant and to his or its offi- 
cers, agents, servants, employees, subsid- 
iaries, successors, and assigns and to all 
persons in active concert or participation 
with any defendant who shall have received 
actual notice of this Final Judgment by per- 
sonal service or otherwise. 


IV 


[Dissolution of Association] 
The defendants are ordered and directed: 


(A) Forthwith to commence taking such 
action as may be necessary to accomplish 
the dissolution of the defendant association 
under the laws of the State of New Jersey 
and to complete such dissolution within the 
minimum period of time permitted by the 
laws of the State of New Jersey; 


(B) Upon the completion of such disso- 
lution of the defendant association, to file 
an affidavit with this Court and with the 
Attorney General setting forth the fact of 
their compliance with this Section. 


V 
[Price Fixing and Related Practices] 


The defendants other than the defendant 
association are jointly and severally en- 
joined and restrained from entering into, 
adhering to or maintaining, or claiming any 
rights under any contract, combination, 
agreement, understanding, plan or program 
with any other defendant, with any other 
embroidery cutter, or with any association 
or central agency of or for embroidery 
CULLeES 


(A) To fix, determine, establish, or main- 
tain prices, pricing methods, discounts, or 
other terms and conditions used or to be 
used by such defendant or by any other 
person in connection with the cutting or 
finishing of embroidery; 


(B) To fix, determine, establish, or main- 
tain the charges or any other terms and 
conditions for the delivery of embroidery, 
after cutting or finishing work has been 
performed thereon, by such defendant or by 
any other person; 


(C) To circulate or exchange, directly or 
indirectly, any price lists or price quotations 
applicable to embroidery cutting or finish- 
ing work with any other embroidery cutter 
or embroidery cutters in advance of the 
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publication, circulation, or communication 
of such price lists or price quotations to the 
customers of such defendant; 

(D) To circulate or exchange, directly or 
indirectly, any statistics representing costs 
of operation with any other embroidery 
cutter or embroidery cutters, for the pur- 
pose or with the effect of fixing prices, or 
otherwise restraining trade. 


VI 


[Price Lists—Association Membership | 


The defendants are jointly and severally 
enjoined and restrained from: 

(A) Urging, influencing or suggesting, or 
attempting to urge, influence or suggest to 
any other embroidery cutter the price or 
prices, or other terms or conditions to be 
charged by such other embroidery cutter 
for the cutting or finishing of embroidery; 

(B) Circulating, exchanging or using, in 
any manner, any price list or purported 
price list containing or purported to contain 
any prices, terms or conditions for the cut- 
ting or finishing of embroidery, which have 
been agreed upon or established pursuant 
to agreement between two or more embroi- 
dery cutters; 


(C) Being a member of, contributing 
anything of value, or participating in any 
of the activities of, any trade association 
or central agency or for embroidery cutters, 
the activities of which are inconsistent in 
any manner with any of the provisions of 
this Final Judgment. 


VII 
[Revision of Price Lists] 


Within thirty (30) days following the 
date of the entry of this Final Judgment, 
each of the defendants other than the de- 
fendant association shall: 


(A) Withdraw his or its presently effec- 
tive price list for embroidery cutting and 
finishing work (or, where no price list has 
been issued, withdraw his or its presently 
prevailing prices) to the extent that such 
price list or prices are identical with the 
prices appearing on the price list prepared 
by the Price Survey Committee of the de- 
fendant association and circulated by the 
diefendant association in May 1954; and 


(B) Individually review the prices with- 
drawn in conformity with Section VII (A) 
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herein on the basis of his or its individual 
cost figures and individual judgment as to 
profits and issue a new price list (or, where 
no price list has been issued, issue new 
prices) on the basis of such independent 
review. 


Wall 
[Notification of Judgment] 


The defendant association is ordered and 
directed, within ten (10) days after the date 
of its entry, to furnish to each of its present 
members a conformed copy of this Final 
Judgment and to file with this Court, and 
with the Attorney General or Assistant 
Attorney General in charge of the Antitrust 
Division, a report setting forth the fact and 
manner of its compliance with this Section 
VIII, together with the names and addresses 
of each person to whom a copy of this Final 
Judgment shall have been furnished in com- 
pliance herewith. 


IX 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice, shall, on written request of the Attor- 
ney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant 
made to its principal office, be permitted, 
subject to any legally-recognized privilege, 
(a) reasonable access, during the office hours 
of such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of such defendant, 
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relating to any of the matters contained in 
this Final Judgment, and (b) subject to the 
reasonable convenience of such defendant, 
and without restraint or interference, to in- 
terview officers and employees of such de- 
fendant who may have counsel present, 
regarding any such matters. For the pur- 
pose of securing compliance with this Final 
Judgment, the defendants, upon the written 
request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, shall submit such writ- 
ten reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be necessary for 
the purpose of enforcement of this Final 
Judgment. No information obtained by the 
means permitted in this Section IX shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department except in the course of legal 
proceedings for the purpose of securing 
compliance with this Final Judgment in 
which the United States is a party or as 
otherwise required by law. 


xX 


[Retention of Jurisdiction] 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the modification 
or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith and punishment of violations thereof. 


[] 67,892] United States v. Pittsburgh Crushed Steel Company, The Globe Steel 


Abrasive Company, Steel Shot and Grit Company, Inc., The American Steel Abrasives 
Company, Steel Shot Producers, Inc., Clayton-Sherman Abrasives Company, Steelblast 
Abrasives Company, The National Metal Abrasive Company, Western Metal Abrasives 
Company, The Philadelphia Steel Abrasive Co., The Cleveland Metal Abrasive Company, 
American Wheelabrator & Equipment Corporation, Pangborn Corporation, Metal Abra- 
sive Council, Gustave H. Kann, William L. Kann, Isaac A, Diamondstone, Arthur 
J. Tuscany. 

In the United States District Court for the Northern District of Ohio, Eastern 
Division. Civil Action No, 28126, Filed November 13, 1954. 


Case No. 1072 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 
Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciation Membership.—Manufacturers and distributors of metal abrasives were enjoined 
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by a consent decree from organizing or participating in any of the activities of any trade 
association of persons engaged in the manufacture, sale, or distribution of metal abrasives 
the activities of which are inconsistent with any of the provisions of the decree. 


See Combinations and Conspiracies, Vol. 1, { 2017.121; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing, 
Collusive Bidding, and Basing Point or Delivered Price Systems.— Manufacturers and 
distributors of metal abrasives were enjoined by a consent decree from entering into 
any agreement (1) to fix pricing systems, discounts, or other conditions of sale, (2) to 
establish or distribute any price list, (3) to disclose or exchange any data concerning 
costs of production, sales, costs of sales, inventories, or deliveries, (4) to disseminate 
any information as to excess supplies, or (5) to compile or use any compilation of freight 
rates. Also, they were enjoined from circulating any list of their distributors. 


The manufacturers and distributors were enjoined from entering into any agree- 
ment to disseminate or exchange the terms of any bid submitted or to be submitted in 
response to any invitation for competitive bids prior to the opening of such bids. 


Also, the manufacturers and distributors were enjoined from publishing or charging 
prices for metal abrasives on any basis other than either (1) f.o.b. at the actual place of 
manufacture or origin of shipment or (2) on a delivered price basis, which at destina- 
tion at no time shall exceed the f.o.b, price at the actual place of manufacture or origin 
of shipment, plus actual transportation and delivery charges to the point of delivery, 
with every purchaser having the right to purchase f.o.b. at the actual place of manufac- 
ture or origin of shipment. They were enjoined from agreeing to establish any basing 
point or delivered price system. 


See Combinations and Conspiracies, Vol. 1, § 2011.056, 2011.065, 2011.122, 2011.218. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation 
of Markets and Refusal To Sell—Manufacturers and distributors of metal abrasives 
were enjoined by a consent decree from entering into any agreement to (1) allocate or 
restrict territories or markets or (2) refuse to sell to any person or to refuse to appoint 
any person a distributor or sales agent. 


See Combinations and Conspiracies, Vol. 1, { 2005.468, 2005.785. 


Monopolies—Consent Decree—Practices Enjoined—Acquisitions of Stock or Assets, 
Construction, and Interlocking Directorates.—Specified defendants in an action against 
manufacturers and distributors of metal abrasives were enjoined: (1) for a period of ten 
years, from acquiring any of the capital stock, physical assets, business (including customer 
accounts) or good will of, or any financial interest in, any other person engaged in the 
manufacture, sale, or distribution of metal abrasives, except upon permission of the court, 
(2) for a period of ten years, from constructing or operating, in conjunction with any 
other person, any plant or facility for the manufacture, sale, or distribution of metal 
abrasives. 


Also, they were enjoined from permitting any of their directors, officers, or employees 
to also serve, at the same time, as a director, officer, or employee of any other person 
engaged in the manufacture, sale, or distribution of metal abrasives. 


See Monopolies, Vol. 1, J 2610.120, 2610.170, 2610.420. 


Monopolies—Consent Decree—Practices Enjoined—Discrimination.—Specified defend- 
ants in an action against manufacturers and distributors of metal abrasives were enjoined 
by a consent decree from entering into any agreement to (1) require that any of them shall 
offer or give to each other any preferential or prior rights to any development in connec- 
tion with the manufacture of metal abrasives before offering or giving such rights to 
anyone else, or (2) pay to two named defendants any commission (a) based upon any 
consideration other than actual services performed, (b) not available to any other dis- 
tributor willing and able to perform comparable services, or (c) on the basis that either 


|| 67,892 Copyright 1954, Commerce Clearing House, Inc. 


eons sci Cited 1954 Trade Cases 69,881 
ae U. S. v. Pittsburgh Crushed Steel Co. 


has national outlets, has particular experience in the field, or is a manufacturer of 
machinery using metal abrasives. 


See Monopolies, Vol. 1, { 2610.280. 


Monopolies—Consent Decree—Practices Enjoined—Tying Agreements.—Specified 
defendants in an action against manufacturers and distributors of metal abrasives were 
enjoined by a consent decree from (1) conditioning the sale or lease of machinery or 
any agreement to repair or service such machinery, upon any agreement that the purchaser 
or lessee shall purchase metal abrasives from any designated manufacturer or distributor, 
or (2) furnishing repairs or servicing atly machinery, either free or at a discriminatory 
rate, upon any agreement that the user of such machinery shall purchase metal abrasives 
from any designated manufacturer or distributor. 


See Monopolies, Vol. 1,  2610.850. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Compulsory Licensing of Patents and Technical Information.—Manufacturers and 
distributors of metal abrasives were ordered by a consent decree to grant to any applicant 
a nonexclusive and unrestricted license to make, use, and sell metal abrasives under any 
of their patents; however, a reasonable and non-discriminatory royalty could be charged 
and other specified conditions could be included in such licenses. They were enjoined 
by the decree from making any disposition of any patents which would deprive them of 
the power to grant such licenses and from instituting any suit for infringement of any 
patent for acts alleged to have occurred prior to the date of the decree, Specified defend- 
ants were ordered, for a period of five years, to furnish, upon the application of such 
licenses, a written manual describing the methods, processes, and techniques used by 
them in the manufacture of metal abrasives under patents under which the applicant is 
licensed. These defendants were enjoined from charging such an applicant any amount 
exceeding the separate cost to each of them directly allocable to preparing the manual, 
without any overhead expense. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.30. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions.——A consent decree entered against manufacturers and distributors of metal 
abrasives provided that (1) nothing contained in specified provisions shall prohibit the 
exchange of necessary information or negotiations between a prospective seller and a 
prospective buyer, (2) specified provisions shall not be construed to prohibit reasonable 
provisions in employment contracts designed solely to secure the confidential nature of 
technical information and customer lists disclosed to any employee, (3) a specified provi- 
sion shall not prohibit the bona fide sale to, or purchase by, any of certain defendants, 
of an individual item of machinery, and (4) nothing contained in the decree shall be con- 
strued to prevent any defendant from availing itself of any rights under the Miller- 
Tydings Act or McGuire Act. 


See Department of Justice Enforcement and Procedure, Vol. 2, 7 8321.39, 8321.48. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Marcus A. Holla- 
baugh and Robert B. Hummel, Special Assistants to the Attorney General; and Wil- 
liam D. Kilgore, Jr., Harry N. Burgess, Vincent A. Gorman, Miles Ryaneoliin. and 
Robert M. Dixon, Attorneys. 

For the defendants: Ferdinand T. Weil (Weil, Vatz & Weil) and J. Francis Hayden 
(McLaughlin, Stickles, McKean & Hayden) for Pittsburgh Crushed Steel Co., The 
Globe Steel Abrasive Co., Steel Shot and Grit Co., Inc., The American Steel Abrasives 
Co., Steel Shot Producers, Inc., Clayton-Sherman Abrasives Co., William L. Kann, and 
Isaac A. Diamondstone. Hugh Wells (Wells & Marks) for Steelblast Abrasives Co. 
Hugh McNamee for The National Metal Abrasive Co. Ralph Stickle (Morley, Stickle, 
Keeley & Murphy) for The Cleveland Metal Abrasive Company. T. Harold Brown for 
Philadelphia Steel Abrasive Co. Murray MacElhinny (Satterlee, Stephens & Warfield), 
Donald W. Hornbeck, and John H. Ritter for American Wheelabrator & Equipment Co. 
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Arthur C. Connolly (Connolly, Gooch & Bove) and Robert H. McCauley (McCauley & 


Cooey) for Pangborn Corp. 
Final Judgment 


Freep, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on April 3, 1951, 
and all of the defendants having appeared 
and severally filed their answers to such 
complaint denying the substantive allega- 
tions thereof and denying any violations 
of law as alleged in the complaint; and the 
defendants Gustave H. Kann and Arthur 
J. Tuscany having since died, and the de- 
fendant American Wheelabrator and Equip- 
ment Corporation, a Delaware corporation 
having been merged into a Nebraska cor- 
poration of the same name which has con- 
sented to be substituted in this judgment 
as a defendant herein in place of said Dela- 
ware corporation; and it appearing from a 
certificate of dissolution this day filed with 
the Court that the defendant Metal Abra- 
sive Council has been dissolved and that its 
accounts have been fully liquidated and 
settled; and the United States of America 
and the defendants by their respective at- 
torneys having severally consented to the 
making and entry of this Final Judgment 
without trial or adjudication of any issue 
of fact or law and without admission by 
any of said parties in respect to any such 
issues; 


Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein, it is 
hereby 


Ordered, adjudged and decreed, as follows: 


I 


[Dismissed Defendants] 


This action is dismissed as to the deceased 
defendants Gustave H. Kann and Arthur 
J. Tuscany, and as to the dissolved de- 
fendant Metal Abrasive Council. 


Jule 
[Substituted Defendant] 


American Wheelabrator and Equipment 
Corporation (a Nebraska corporation) is 
substituted as a defendant herein in place 
of American Wheelabrator and Equipment 
Corporation (a Delaware corporation). 
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Hugh McNamee for Western Metal Abrasives Company. 


JIT 


[Sherman Act] 


This Court has jurisdiction of the subject 
matter of this action and of the parties 
signatory hereto; and the complaint states 
a cause of action against the defendants and 
each of them under Section 1, and against 
the defendants Kann Affiliates, American 
Wheelabrator and Equipment Corporation, 
and Pangborn Corporation under Section 2 
of the Act of Congress of July 2, 1890, en- 
titled, “An Act to protect trade and com- 
merce against unlawful restraints and 
monopolies,” as amended, commonly known 
as the Sherman Act. 


IV. 
[Definitions] 

As used in this Judgment: 

A. “Metal abrasives” means any, some 
or all of the following: iron or steel shot 
or grit used or usable as a cutting, sawing, 
blast cleaning, peening or polishing agent 
in the processing of metal or stone products, 
and includes chilled iron shot sometimes 
called “steel shot”; iron grit sometimes 
called “steel grit” or “angular grit”; heat 
treated iron shot and genuine steel shot. 

B. “Person” means any individual, part- 


nership, firm, corporation, association, 
whether incorporated or unincorporated, 
trustee, or any other business or legal 


entity. 

C. “Affiliate” means a person engaged in 
the manufacture, distribution or sale of 
metal abrasives and which, on the date of 
this Final Judgment, is related to a de- 
fendant corporation in that (1) the defend- 
ant corporation owns a majority of the 
voting stock of such corporation; or (2) 
the defendant corporation and such corpo- 
ration are directly or indirectly controlled 
or managed by the same person. 

D. “Kann affiliates” means the following 
companies: Pittsburgh Crushed Steel Com- 
pany; The Globe Steel Abrasive Company; 
Clayton-Sherman Abrasives Company; Steel 
Shot and Grit Company, Inc.; The Ameri- 
can Steel Abrasives Company; Steel Shot 
Producers, Inc. and each of them. 


E. The term “manufacturer” means a 


person engaged in the manufacture of metal 
abrasives. 
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F, The term “patents” means and in- 
cludes the following: 


_(1) United States Letters Patent, and 
rights under United States Letters 
Patent, and all continuations and reissues 
thereof; 


(2) Applications for 
Letters Patent, and 


(3) United States Letters Patent which 
may, at any time hereafter, issue upon 
any application therefor 


United States 


owned, or directly or indirectly controlled, 
by any defendant on the date of this Final 
Judgment, and relating to the manufacture, 
or any machinery, equipment or process 
used or usable in the manufacture, of metal 
abrasives. 


V. 
[A pplicability] 


The provisions of this Final Judgment 
applicable to a defendant shall apply to 
such defendant, and to each of its officers, 
directors, agents, employees, affiliates, suc- 
cessors and assigns, and all other persons 
in active concert or participation with any 
such defendant who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. For the 
purpose of this Final Judgment a defend- 
ant and its officers, directors and employees 
and/or its affiliates (as hereinbefore defined 
in Section IV C) shall be considered one 
person so long as, and only so long as, 
such relationship exists. 


VI. 


[Association Membership—Statistics] 


‘ 


The defendants are jointly and severally 
enjoined and restrained from: 

A. Organizing, contributing anything of 
value to, or participating in any of the 
activities of, any trade association or any 
other central agency of or for persons 
engaged in the manufacture, sale or dis- 
tribution of metal abrasives the purposes or 
activities of which are inconsistent with 
any of the provisions of this Final Judg- 
ment. 

B. Disseminating, exchanging or com- 
municating among themselves, or to or 
with any person, or any trade association 
or any other central agency any informa- 
tion or statistics relating to prices, dis- 
counts, terms or conditions of sale, or 
costs or elements of cost in connection 
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with the manufacture, sale or distribution 
of metal abrasives. 


WALL 


[Pricing and Other Practices| 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, participating in, maintaining 
or claiming any rights under, any agree- 
ment, undertaking, arrangement, plan or 
program with any other person engaged in 
the manufacture, sale or distribution of 
metal abrasives, including any trade asso- 
ciation or central agency of or for such 
persons directly or indirectly: 

A. To fix, determine, establish or main- 
tain prices, pricing systems, discounts or 
other terms or conditions for the sale of 
metal abrasives to any third person or persons. 

B. To establish, maintain or adhere to 
any price list or price quotations, or any 
other means of determining or fixing price 
lists or price quotations or any other terms 
or conditions for the sale of metal abrasives 
to any third person or persons. 

C. To distribute, circulate or exchange 
among themselves or with any other person, 
any price list or price quotation for the 
sale of metal abrasives to any third person 
or persons. 

D. To disclose to, receive from or ex- 
change with, any other person any data, 
information or statistics concerning costs 
of production, sales, costs of sales, inven- 
tories, deliveries or other elements con- 
cerning, relating to or affecting the price 
or prices for the sale of metal abrasives. 


E. To establish, maintain or adhere to 
any basing point or delivered price system, 
program or practice. 

F, To hinder, limit, restrict or prevent 
any person from engaging in the business 
of manufacturing, selling or distributing 
metal abrasives. 

G. To allocate, divide or restrict terri- 
tories, fields or markets for the manufac- 
ture, sale or distribution of metal abrasives. 


H. To refrain from competition or leave 
any person free from competition in any 
territory, field or market in manufacture, 
sale or distribution of metal abrasives, 

I. To disseminate, exchange or disclose 
to or with any other person the terms of 
any bid submitted or to be submitted by 
any defendant in response to any invitation 
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for competitive bids prior to the opening 
of such competitive bids. 

J. To communicate or disseminate to, or 
exchange with, any other person any in- 
formation as to excess supplies or surplus 
quantities of metal abrasives on hand or 
anticipated, or to offer to purchase, or to 
offer for sale all or any part of such excess 
supplies or surplus quantities of metal 
abrasives. 

K. To compile, maintain, use or adhere 
to, any compilation of freight rates for 
metal abrasives. 


L. To refuse to sell metal abrasives to 
any person or to refuse to appoint any 
person a distributor or sales agent. 


VIII. 


[Disclosure or Exchange of Information] 


The defendants are jointly and severally 
enjoined and restrained, from directly or 
indirectly: 


A. Circulating to each other or to other 
manufacturers or to any central agency for 
manufacturers, any list of their distributors, 
but this subsection A shall not prohibit 
the announcement to the general public of 
the names and addresses of a defendant’s 
distributors. 


B. Distributing, disseminating or exchang- 
ing any price list or price quotation for 
metal abrasives to or with any other manu- 
facturer or to or with any trade association 
or other central agency of or for manu- 
facturers in advance of the announcement 
thereof to the general public. 


C. Disclosing to, or receiving from, or 
exchanging with, any other manufacturer 
or any other central agency for manufac- 
turers, any data, information or statistics 
relating to prices, discounts, terms or con- 
ditions of sale, costs of production, sales, 
costs of sales, inventories, deliveries or 
any other information relating to prices 
for the sale of metal abrasives. 


D. Disclosing to any other person the 
terms of any bid submitted or to be sub- 
mitted by such defendant in response to 
any invitation for competitive bids prior 
to the opening of such bids. 


IDX 
[Pricing Methods] 


The defendants are jointly and severally 
enjoined and restrained from publishing, 
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printing, quoting or charging prices for 
metal abrasives on any basis other than 
either (1) f.0.b. at the actual place of manu- 
facture or origin of shipment thereof, or 
(2) on a delivered price basis, which at 
destination at no time shall exceed the 
f.o.b. price at the actual place of manufac- 
ture or origin of shipment thereof, plus 
actual transportation and delivery charges 
to the point of delivery, with every pur- 
chaser having the right to purchase f.o.b. 
at the actual place of manufacture or origin 
of shipment. 


xe 


[ Acquisitions, Affiliations, and Inter- 
locking Directorates] 


The Kann affiliates are jointly and sev- 
erally enjoined and restrained: 


A. For a period of ten (10) years after 
the date of this Final Judgment, from 
acquiring, directly or indirectly, by pur- 
chase, lease or otherwise, any of the capital 
stock, physical assets, business (including 
customer accounts) or good will of, or any 
financial interest in, any other person engaged 
in the manufacture, sale or distribution of 
metal abrasives except upon application of 
this Court, after notice to the Attorney 
General, and a showing to the satisfaction 
of this Court, that such acquisition will not 
substantially lessen competition or tend to 
create a monopoly in the manufacture, sale 
or distribution of metal abrasives. 


B. For a period of ten (10) years after 
the date of this Final Judgment, from 
constructing or operating, in conjunction 
with any other person engaged in the 
manufacture, sale or distribution of metal 
abrasives, any plant or facility for the 
manufacture, sale or distribution of metal 
abrasives. 


C. From knowingly permitting any of 
their directors, officers, servants or em- 
ployees to also serve, at the same time, as 
a director, officer, servant or employee of 
any other person engaged in the manufac- 
ture, sale or distribution of metal abrasives. 


D. From entering into, adhering to or 
maintaining, or claiming any rights under, 
any contract, agreement, or understanding 
with any other person to hinder, restrict, 
limit or prevent such other person from 
engaging in the business of manufacturing, 
selling or distributing metal abrasives. 
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XI. 
[A filiations] 


The defendants Pangborn Corporation, 
American Wheelabrator and Equipment 
Corporation and Kann affiliates, and each 
of them, are hereby enjoined and restrained 
from holding or acquiring, directly or in- 
directly, legal title to or any beneficial 
interest in any shares of stock, bonds, 
debentures or other evidences of indebted- 
ness issued by each other, and from exer- 
cising any voice in the management of each 
other through the appointment of directors 
or other representatives in each other’s or- 
ganizations or otherwise, but this Section 
Shall not prohibit any of the aforesaid de- 
fendants from holding or acquiring in- 
debtedness arising out of purchases or sales 
in the ordinary course of business. 


XSL: 


[Distribution Restrictions and Commissions] 


The defendants Kann affiliates, American 
Wheelabrator & Equipment Corporation 
and Pangborn Corporation are jointly and 
severally enjoined and restrained from en- 
tering into, adhering to, maintaining or 
claiming any rights under any contract, 
agreement, understanding or arrangement 
with each other or with any other person, 
the purpose or effect of which is to: 


A. Hinder, restrict, limit or prevent any 
of them or any other such person from 
distributing or selling metal abrasives pro- 
duced by any person. 


B. Hinder, restrict, limit or prevent any 
of them or any such person from, in any 
manner, engaging in the manufacture, sale 
or distribution of metal abrasives. 


C. Require that any of them or any 
such other person shall offer or give to each 
other or to any other particular person 
any preferential or prior rights to any 
development in connection with the manu- 
facture of metal abrasives before offering 
or giving such rights to anyone else. 


D. Pay, except pursuant to Section XIII 
of this Final Judgment, to American 
Wheelabrator & Equipment Corporation or 
Pangborn Corporation, or either of them, 
any commission, sum of money or other 
thing of value (1) based upon any con- 
sideration other than actual services per- 
formed or to be performed in connection 
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with the sale of metal abrasives or (2) not 
available to any other distributor willing 
and able to perform comparable services, or 
(3) on the basis that either has national 
outlets, or has particular experience in the 
field, or is a manufacturer of machinery 
using metal abrasives. 


XIII. 


[Compulsory Patent Licensing—Procedure] 


A. Each of the defendants is ordered 
and directed: 


(1) Insofar as it has the power or au- 
thority to do so, to grant any applicant 
making written request therefor a nonexclu- 
sive and unrestricted license to make, use 
and sell metal abrasives, for the full life 
of the patent, under any, some or all of 
its patents without any limitation or con- 
dition whatsoever except that: 


(a) a reasonable and non-discrimina- 
tory royalty may be charged and collected ; 


(b) reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor who may report to the defendant 
licensor only the amount of the royalty 
due and payable and no other informa- 
tion; 

(c) the license may be non-transferable; 


(d) reasonable provision may be made 
for cancellation of the license upon failure 
of the licensee to pay the royalties or to 
permit the inspection of its books and 
records as provided in this Section XIII; 


(e) the license must provide that the 
licensee may cancel the license at any 
time after one (1) year by giving thirty 
(30) days’ notice in writing to the licensor. 


(2) Upon receipt of a written application 
for a license in accordance with the pro- 
visions of subsection (1) of this Section 
XIII, to advise the applicant in writing of 
the royalty it deems reasonable for the 
patent or patents to which the application 
pertains. If the defendant and the appli- 
cant are unable to agree upon what consti- 
tutes a reasonable royalty, within sixty 
(60) days from the date such application 
for the license was received by the defend- 
ant, the defendant or the applicant may 
apply to this Court for a determination of 
a reasonable royalty, giving notice thereof 
to the defendant or applicant as may be 
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appropriate and the Attorney General, and 
the defendant shall make such application 
forthwith upon request of the applicant. In 
any such proceeding the burden of proof 
shall be upon the defendant to whom 
application is made to establish a reason- 
able royalty. Pending the completion of any 
such court proceeding, the applicant shall 
have the right to make, use and vend under 
the patent or patents to which its applica- 
tion pertains, without the payment of roy- 
alty or other compensation, but subject 
to the following provisions: Such defendant 
or applicant may, with notice to the Attor- 
ney General, apply to the Court to fix an 
interim royalty rate pending final determi- 
nation of what constitutes a reasonable 
royalty. If the Court fixes such interim 
royalty rate, the defendant patent owner 
shall then issue and the applicant shall 
accept a license providing for the periodic 
payment of royalties at such interim rate 
from the date of the filing of such applica- 
tion to the Court. If the applicant fails 
to execute a license for the payment of 
royalties determined by the Court or fails 
to pay any interim or other royalty or to 
perform any other condition stipulated by 
the Court, in accordance therewith, such 
action shall be ground for the dismissal 
and denial of his application. Where an 
interim license or sublicense has been issued 
pursuant to this subsection or where the 
applicant has exercised any right under the 
patent, reasonable royalty rates, if any, as 
finally determined by the Court, shall be 
retroactive for the applicant and for all 
other licensees under this judgment at the 
option of such licensees to the date of the 
application to the Court to fix such rea- 
sonable royalty rate. 


B. Nothing herein contained shall pre- 
vent any applicant or licensee from attacking 
in any manner the validity or scope of 
any of the aforesaid patents nor shall this 
Final Judgment be construed as importing 
any validity or value to any of the said 
patents. 


C. Each defendant is ordered and di- 
rected within ninety (90) days after the 
date of this Final Judgment to file with 
this Court, with a copy to the Attorney 
General, a report setting forth a full and 
complete list of all patents required by this 
Section XIII to be licensed by such de- 
fendant. 
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XIV. 


[Disposition of Patents—Infringement Suits] 


Each of the defendants is enjoined and 
restrained from: 


A. Making any disposition of any patents 
which deprives it of the power or authority 
to grant licenses as hereinbefore provided 
in Section XIII, unless it requires, as a 
condition of such disposition, that the pur- 
chaser, transferee, assignee or licensee, as 
the case may be, shall observe the require- 
ments of Section XIII hereof and such 
purchaser, transferee, assignee or licensee 
shall file with this Court, prior to the 
consummation of said transaction, an under- 
taking to be bound by said provisions of 
this judgment. 


B. Instituting, threatening to institute or 
maintaining any suit or counterclaim for 
infringement of, or for collection of dam- 
ages or other compensation for infringement 
under or for the use of, any patent for 
acts alleged to have occurred prior to the 
date of entry of this Final Judgment; pro- 
vided, however, that this subsection B 
shall not apply to any such suit or pro- 
ceeding instituted by any defendant prior 
to, and still pending on, September 20, 1954. 


XV. 


[Technical Information] 


A. Defendants Kann affiliates and Ameri- 
can Wheelabrator & Equipment Corpora- 
tion, and each of them, are ordered and 
directed, upon written application therefor 
within five years from the date of the 
entry of this Final Judgment to furnish 
to each licensee who has been licensed by 
them pursuant to Section XIII of this 
Final Judgment, and who has made a 
written application therefor during the term 
of its license: 


(1) A written manual describing the 
methods, processes and techniques known 
to and used by such defendant on the 
date of this Final Judgment in its manu- 
facture of metal abrasives under the patent 
or patents under which such applicant is 
licensed; 


(2) Annual supplements to said manual 
during a period of five (5) years after 
the date of this Final Judgment describing 
any change in such methods, processes and 
techniques applicable to the patent or pat- 
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ents required to be licensed pursuant to 
Section XIII of this Final Judgment. 

B. In the furnishing of technical infor- 
mation pursuant to subsection A of. this 
Section XV defendants Kann affiliates and 
American Wheelabrator & Equipment Cor- 
poration, and each of them, are enjoined 
and restrained from charging the applicant 
therefor any amount exceeding the separate 
cost to such defendant directly allocable to 
preparing the same without any administra- 
tive or overhead expense. 


XVI. 
[Tying Agreements] 


The defendant Kann affiliates, American 
Wheelabrator & Equipment Corporation 
and Pangborn Corporation, and each of 
them are jointly and_ severally enjoined 
and restrained: 


A. From conditioning the sale or lease 
of any machinery or equipment to any per- 
son or any agreement or undertaking to 
repair or service any such machinery or 
equipment, upon any agreement or under- 
standing that the purchaser or lessee thereof 
shall purchase metal abrasives from any 
designated manufacturer or distributor thereof. 


B. From furnishing or offering to furnish 
repairs to, inspection of, or servicing for, 
any equipment or machinery, either free or 
at a discriminatory rate upon any agree- 
ment or understanding that the user of 
such equipment or machinery shall purchase 
metal abrasives from any designated manu- 
facturer or distributor thereof. 


XVII. 


[Permissive Provisions] 


A. Nothing contained in Sections VI, 
VII or VIII of this Final Judgment shall 
prohibit the exchange of necessary informa- 
tion or negotiations between a prospective 
seller and a prospective buyer, or the fur- 
nishing of prices, terms and conditions of 
sale by a seller to his agent or the making 
of agreements relative thereto in bona fide 
transactions not otherwise prohibited by 
this Final Judgment involving (a) the pur- 
chase or sale of metal abrasives, or (b) the 
purchase or sale of a plant for the manu- 
facture or processing of metal abrasives. 


B. The provisions of Section VII, sub- 
section F, and Section X, subsection D of 
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Cited 1954 Trade Cases 
U.S. v. Pittsburgh Crushed Steel Co. 


69,887 


this Final Judgment, shall not be construed 
to prohibit reasonable provisions in em- 
ployment contracts designed solely to se- 
cure the confidential nature of technical 
information and customer lists disclosed 
to an employee by virtue of his employ- 
ment; provided, that the term of any agree- 
ment or covenant not to engage in the 
business of manufacturing, selling or dis- 
tributing metal abrasives contained in any 
such employment contract shall not extend 
for a period longer than one (1) year 
after the termination of employment of 
such person by such defendant. 


C. The provisions of Section X, subsec- 
tion A of this Final Judgment, shall not 
prohibit the bona fide sale to, or purchase 
by, any of the Kann affiliates, of an indi- 
vidual item of machinery or equipment for 
the manufacture of metal abrasives by or 
from another manufacturer; provided (a) 
that such individual item of machinery or 
equipment represents an insignificant por- 
tion of the total machinery, equipment or 
facilities of the seller and (b) that none of 
the other terms or conditions of such sale 
or purchase are otherwise prohibited by 
any of the provisions of this Final Judg- 
ment. 

D. Nothing contained in this Final Judg- 
ment shall be construed to prevent any 
defendant from availing itself of any rights 
it may have, if any, under the Act of 
Congress of August 17, 1937, commonly 
known as the Miller-Tydings Act, or the 
Act of Congress of July 14, 1952, commonly 
known as the McGuire Act. 

E. Nothing contained in this Final Judg- 
ment shall be construed to prohibit a 
defendant from appointing and using any 
person as the sole distributor for any 
designated territory of metal abrasives 
manufactured or sold by such defendant. 


XVIII. 


[Inspection and Compliance] 

For the purpose of securing compliance 
with this judgment, duly authorized repre- 
sentatives of the Department of Justice 
shall, on the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to a defendant be per- 
mitted: 

A. Access during office hours of defend- 
ants, to all books, ledgers, accounts, cor- 
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respondence, memoranda and other records 
and documents in the possession of or 
under the control of such defendant relating 
to any of the matters contained in this 
Final Judgment. 


B. Subject to the reasonable convenience 
of defendants and without restraint or 
interference from them to interview officers 
or employees of defendants, who may have 
counsel present, regarding any such mat- 
ters; and upon such request such defendant 
shall submit such reports in writing to the 
Department of Justice with respect to mat- 
ters contained in this Final Judgment as 
may from time to time be necessary to 
the enforcement of this Final Judgment. 
No information obtained by the means pro- 
vided in this Section XVIII shall be divulged 
by any representative of the Department 
of Justice to any person other than a duly 
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authorized representative of the Department 
of Justice, except in the course of legal 
proceedings to which the United States is 
a party for the purpose of securing com- 
pliance with this Final Judgment, or as. 
otherwise required by law. 


XIX. 


[Retention of Jurisdiction] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court 
at any time for such further orders or 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this judgment, for the modification or 
enlargement of any provisions thereof, for 
the enforcement of compliance therewith, 
and for the punishment of violations thereof. 


[J 67,893] E. I. du Pont de Nemours and Co. v. Popock. 


In the New York Supreme Court, Kings County, Special Term, Part I. 


132 


N. Y. L. J., No. 99, page 11. Dated November 23, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Nonsigners Engaged in Interstate 
Commerce—Effect of McGuire Act.—In a fair trade enforcement action, the defense that 
fair trade contracts are not binding as to nonsigners when the products involve interstate 
commerce was held to be without merit. The McGuire Act permits the enforcement of 


fair trade laws against nonsigners as well as signers who are engaged in interstate 
commerce. 


See Fair Trade, Vol. 1, J 3040.40, 3258.80. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Closing Out Sales.— 
In a fair trade enforcement action, the defendants’ contention that they were closing out 
their stock of the fair traded product, an anti-freeze preparation for automobiles, was 
held to be without merit, on the grounds that the possession of 1,200 cases of the anti- 
freeze preparation is not distress merchandise during the month of November, and that 
the intention to close out was not indicated to the public but was belatedly asserted to 
avoid the underlying purpose of the fair trade law. 


See Fair Trade, Vol. 1, J 3222.34. 
For the plaintiff: Cravath, Swaine and Moore, New York, N. Y. 
For the defendant: Morris Sherman, New York, N. Y. 


[Defenses Without Merit] 
MaRTUSCELLO, Justice [In full text]: The 
plaintiff moves for an injunction pendente 
lite alleging the sale of its products at a 
price below the minimum prices established 
by plaintiff pursuant to the fair trade laws 


1 67,893 


(General Business Law, sec. 369a et seq.), 
after notice to defendants that the said 
products were subject to fair trade agree- 
ments and the prices fixed thereunder. De- 
fendants do not deny their price cutting but 
urge principally that (1) the fair trade 
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agreements are not binding against them as 
non-signers because the products in ques- 
tion involve interstate commerce and there- 
fore would be in violation of the Federal 
Anti-Trust Laws; (2) defendants come 
within the exception of the statute (General 
Business Law, sec. 369a, subdiy. Zale 
because they are “closing out” their stock 
for the purpose of discontinuing delivering 
any such commodity. There is no merit 
to either contention. The first contention is 
disposed of by the Court of Appeals of 
this state in General Electric Company v, 
Masters, Inc. [1954 Trapr Cases J 67,776], 
(307 N. Y., 229). There the court held that 
the McGuire Act (66 U. S. Stat., 632, U. S. 
Code, title 15, sec. 45), which was enacted 
following the decision in the Schwegmann 
Brothers v. Calvert Corporation [1950-1951 
Trane Cases { 62,823] (341 U. S., 384) case, 
relied upon by defendants, permits the en- 
forcement of fair trade laws against non- 
signers as well as signers who are engaged 
in interstate commerce. The second con- 
tention is equally without merit. Upon the 


Cited 1954 Trade Cases 
Brock v, E. J. Korvette Co., Inc. 
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record herein I am convinced that the claim 
of a “close out” sale by defendants is but 
a subterfuge. The possession of 1,200 cases 
of “Zerex” (an anti-rust and anti-freeze 
Preparation used for automobiles) is not 
distress merchandise during the month of 
November. The intention to “close out” 
was not indicated to the public and is 
belatedly asserted to avoid the underlying 
purpose of the statute. The purpose of the 
fair trade laws of this state was to prevent 
disastrous price cutting and the destruction 
of the good will of a business such as is 
symbolized by the trade mark owned by 
plaintiffs (See Calvert Distilleries Corp’n v. 
Stockman, 26 F. Sup., 73). To permit the 
defendants to continue to sell products in 
question would unduly injure the good will 
of plaintiff’s business. All other objections 
have been considered and found to be with- 
out merit. Accordingly the motion is granted. 
The order to be settled on notice, at which 
time the amount of the bond to be furnished 
by plaintiff will be determined. 


[f 67,894] Brock v. E. J. Korvette Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 
132 N. Y. L. J., No. 88, page 7. Dated November 5, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Notice of Fair Trade 
Policy—Price Violations by Enforcing Party.—A fair trader’s motion for a temporary 
injunction was denied, where the defendant claimed that it purchased its stock of the 
fair trade product prior to the time that the fair trader gave notice of its fair trade 
policy and, in addition, submitted affidavits by persons who claim that they made retail 


purchases from the fair trader at less than the claimed fair trade prices. 


See Fair Trade, Vol. 1, { 3268.34, 3452.34. 
[Injunction Denied] 


Eper, Justice [Jn full text]: Plaintiff 
moves for a temporary injunction to re- 
strain the violation of the Feld-Crawford 
Act. It relies on proof of sales made on 
and after October 14, 1954, and on notice 
of its fair trade policy given by registered 
mail on October 6, 1954. Not alone does 
defendant claim it purchased its stock prior 
to notice given by plaintiff October 6, 1954, 
of its fair trade policy but, in addition, sub- 
mits several affidavits by persons who claim 
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to have made cash retail purchases from 
plaintiff at less than the claimed fixed 
minimum prices. In reply affidavit sub- 
mitted without prior request or authority 
and nevertheless considered on this motion, 
plaintiff disputes the nature of the sale made 
at its place of business and attempts to rely 
on notice of its fair trade program alleged 
to have been given November 9, 1953. 
Plaintiff has failed to establish clear legal 
right to temporary injunctive relief and the 
motion must be and is denied. Order 
signed. 
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[] 67,895] American Woolen Co., Inc. v. Miller-Schulman Corp. 


In the New York Supreme Court, New York County, Special Term, Part III. 
132 N. Y. L. J., No. 88, page 7. Dated November 5, 1954. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Suit To 
Recover Purchase Price—Alleged Violation of Robinson-Patman Act as a Defense.— 
In an action to recover the purchase price of goods sold to the defendant, the defense 
that the plaintiff violated the Robinson-Patman Act because the price charged to the 
defendant was discriminatory and higher than that charged to the defendant’s competitors 
was stricken, on the ground that a violation of the Robinson-Patman Act is not a defense 
to the action. The defendant may not escape the payment of the purchase price by virtue 


of any claim based on an alleged violation of the Act. 
See Private Enforcement and Procedure, Vol. 2, § 9042.650. 


[Antitrust Violation Not A Defense to 
Purchase Price Suit] 

Ener, Justice [Jn full text]: Plaintiff 
moves to strike out the third separate and 
distinct defense for insufficiency. The action 
seeks recovery of the purchase price. The 
third separate defense alleges that plaintiff 
is engaged in interstate commerce and that 
its sales are subject to the provisions and 
prohibitions of the Robinson-Patman Act. 
By reason of the fact that the price charged 
to defendant was discriminatory and higher 
than that charged to defendant’s competi- 
tors, it is claimed the sale is a violation of 
the act. The question of the legal sufficiency 
of the defense is controlled by the opinion 
of Mr. Justice Jackson in Bruce’s Juices v. 
American Can Company [1946-1947 TravrE 
CASES [05755538 G30 Ui S744) eae 
question there tendered was: “* * * whether 
renewal notes representing the purchase 
price of goods sold and delivered are un- 
collectible if it is found that the vendor 
violated the Robinson-Patman Act, 49 Stat., 
1526-51528 U5 eW gS Gansecs.al3,eloaspan(ps 
744). In considering the question, the opin- 
ion goes on to say: 

“The Act prescribes sanctions, and it 
does not make uncollectibility of the pur- 
chase price one of them. * * * (p. 750).” 
“* * * Tt is clear Congress intended to 
use private self-interest as a means of 
enforcement and to arm injured persons 
with private means to retribution when it 
gave to any injured party a private cause 
of action in which his damages are to be 
made good threefold, with costs of suit 
and reasonable attorney’s fee. * * * 
(pp. 751-752).” “Annexation of the pro- 
posed defense to the statute by implica- 
tion either as an inference of unexpressed 
intention of Congress or as the result of 
some doctrine of common law, would be 
justified only if it would be at least a 


rational, nondiscriminatory and appropri- 

ate means of making the policy of the 

statute effective. To allow a buyer to get 
his goods for nothing because the seller 
violated the Act by giving someone else 

a greater discount does not meet this test. 

(p72) 

In discussing the offensive remedy for 
the recovery of thrice any injuries sus- 
tained by virtue of statute violation, the 
opinion states: 


“* * * But that is not the principle of 
the defense here urged. The extent of its 
indemnity is not measured by injury, and 
not measured by the dealings affected 
with the alleged violation. It is measured 
solely by the amount of credit the buyer 
obtained from the seller. The seller 
would lose the amount carried in notes 
OL inp, Open waccounta +) a (Dabo) am 
“The defendant’s claim to be freed of the 
obligation to pay his promissory note be- 
cause the payee, as vendor of cans, made 
sales to others that when compared with 
sales to itself may be held unlawfully dis- 
criminatory, cannot be supported as rest- 
ing on any congressional word or policy. 
Not only was this remedy not named by 
Congress, but it would be surprising if 
it had been in view of the remedies Con- 
stess  diducive. ese a) (Des 0-/5 7p 
“No reason suggests itself why Congress 
should have intended a remedy by which 
the victim of discrimination could recover 
by defense only one-third of what he 
could recover, on the same proof, by 


offense. (p. 757).” 

It is clear, therefore, that while violation 
of the Robinson-Patman Act may be basis 
for offense, it is not the basis of defense. 
Defendant may not escape the payment of 
the purchase price by virture of any claim 
based on alleged violation of the act. 

The motion is granted and the third 
separate defense is dismissed. Order signed. 
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[67,896] Jamaica Sash & Door, Inc. v. Prudential Improvement Service, Inc. 
Dynalum Window Products Corp. v. Prudential Improvement Service, Inc. 


In the New York Supreme Court, Kings County, Special Merny arti lege132 Nie elean = 
No. 87, page 10. Dated November 4, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Suit for 
Goods Sold and Delivered—Violation of Sherman Act as a Defense.—In an action for 
goods sold and delivered to the defendant, the defense that the plaintiff violated the 
Sherman Act by engaging in a conspiracy to create an unreasonable restraint of trade was 
stricken on the ground that the defendant did not contend that the contract upon which 
the action was based was in any way inherently or intrinsically illegal or that it was in 


restraint of trade or commerce. 


The alleged illegality arose out of contracts not between 


the plaintiff and defendant, but rather between the plaintiff and third parties. 
See Private Enforcement and Procedure, Vol. 2, { 9042.650. 
For the plaintiff (both actions): Shatzkin and Cooper, Brooklyn, N. Y. 
For the defendant (both actions): Goldwater and Flynn, New York, N. Y. 


[Antitrust Defenses] 


ARKWRIGHT, Justice [Jn full text]: In two 
actions each setting forth two causes of ac- 
tion for goods sold and delivered and an 
account stated, the plaintiff in each action 
moves to strike out, pursuant to Rule 109 
of the Rules of Civil Practice, the affirma- 
tive defense interposed by the defendant, as 
insufficient in law. The defendant cross- 
moves in each such action for leave to 
amend its answer so as to plead an ad- 
ditional and second and distinct defense. 


As the pleadings and papers submitted in 
both actions are identical in their important 
features, the determination made therein 
will relate to the respective motions before 
the court. 


The defense pleaded and amplified by the 
defendant’s bill of particulars in the respec- 
tive actions attempt to bar plaintiff’s action 
on the ground that the contract entered into 
between the parties is in violation of the 
Sherman Anti-Trust Law and the Robinson- 
Patman Anti-Price Discrimination Act. The 
alleged factual basis of the defense in both 
actions is that the plaintiff, while selling to 
the defendant aluminum storm windows 
and related products for resale, sold similar 
products to defendant’s competitors in fur- 
therance of a conspiracy to create an un- 
reasonable restraint of trade by discriminating 
as to price, by paying and allowing for its 
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competitor’s advertising and by other acts 
in violation of the above statutes. 

It is further established that the defend- 
ant has a pending action against the plain- 
tiffs in the United States District Court, 
Eastern District of New York, instituted 
pursuant to and as provided by the pro- 
visions of the Robinson-Patman Anti-Price 
Discrimination Act and the Sherman Anti- 
Trust Law. 

It is conceded by the defendant in its 
brief that the affirmative defense as already 
interposed to the causes of action set forth 
in the complaint is insufficient in law with 
reference to the applicability of the Robinson- 
Patman Act. 


[Contract Not Illegal] 


As tovthe applicability of the Sherman 
Anti-Trust Act, that Act provides, among 
other things (Title XV, sec. 1, U. S. C. A.), 
that “Every contract * * * in restraint of 
trade or commerce—is declared to be il- 
legal:—” 

In Bruce’s Juices, Inc., v. Am. Can Co. 
[1946-1947 Trape Cases §57,553] (330 
U. S., 743, p. 755), the court in an analogous 
situation, in construing the statute and in 
discussing the right of a defendant to 
interpose a defense as herein pleaded, stated: 


“This court has held that where a suit 
is based upon an agreement to which 


1 67,896 


69,892 


both defendant and plaintiff are parties and 
which has as its object and effect accom- 
plishment of illegal ends, * * * the Court 
will entertain the defense that the con- 
tract im suit is illegal under the express 
provision of that statute. * * * But when 
the contract sued upon is not intrinsically 
illegal, the Court has refused to allow 
property to be obtained under a contract 
of sale without enforcing the duty to pay 
for it because of violations of the Sher- 
man Act not inhering in the particular 
contract in suit—”’ (see also Independent 
Oil Co. v. Barrett, 79 Fed. Sup. 831). 
Nowhere does the defendant contend that 
the contract between themselves was in any 
way inherently or intrinsically illegal, or 
that it was in restraint of trade or com- 
merce. While it may be that the defendant 
has a remedy as provided by the subject 
statutes, such remedy can not be set up 
as a bar to an indebtedness incurred under 
an apparently binding contract for goods 
sold and delivered. 


[Case Distinguished] 


The case of General Aniline & Film Corp’n 
v. Bayer Co., Inc. [1953 TRADE CAsEs { 67,552] 
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(305 N. Y., 479), relied upon by the de- 
fendant as its authority to sustain its con- 
tention, appears on the contrary to follow 
the ruling laid down in Bruce’s Juices, Inc., 
v. Am. Can Co. (supra). In the General 
Aniline case, the dispute arose out of a con- 
tract between the parties which allegedly 
violated the Sherman Anti-Trust Act, where- 
as in the instant case the alleged illegality 
arose out of contracts not between the 
plaintiff and defendant, but rather with 
third parties. 


[Defense Stricken] 


Plaintiff's motion to strike the affirmative 
defense is granted. 

As the proposed second, separate and 
distinct defense set forth in the cross- 
motions to amend the present answers al- 
lege the same material which the defendant 
had previously amplified by way of its bill 
of particulars, and which is the subject of 
the motion to strike out, the court, in view 
of the granting of the plaintiff’s motions, 
denies the defendant’s cross-applications. 


Settle order on notice. 


[67,897] Gumbiner Theatrical Enterprises, Inc. v. National Theatres Corporation. 
In the United States District Court for the Eastern District of New York. Civil 


Action No. 12074. Dated November 19, 1954. 
Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Interrogatories—Motion 
To Limit Interrogatories—Statutes of Limitations—In an action in which a separate 
trial was to be had as to the defense that the New York and California statutes of limi- 
tations constituted a complete bar to the action, interrogatories propounded to the defend- 
ant were restricted to activities within New York and California and limited to matters 
prior to and up to the time the action was commenced. Also, objections to interroga- 
tories relating to the income and expenses of the defendant and to matters within the 
knowledge of the plaintiff were sustained. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100, 9013.875. 
For the plaintiff: Corcoran & Kostelanetz (Francis J. Mulderig, of counsel). 


For the defendant: Dwight, Royall, Harris, Koegel & Caskey (Frederick W. R. 
Pride, Charles F. Young, and Stanley Godofsky, of counsel). 


For prior decisions of the U. S. District Court, Eastern District of New York, see 
1954 Trade Cases { 67,793, and 1952 Trade Cases {| 67,271. 


[Motion To Limit Interrogatories] and to limit the period of time covered to 


Gaston, District Judge [In full text]: 
The defendant, by motion, seeks to limit 
the information requested in interrogatories 
propounded to the defendant, to activities 
in the States of California and New York, 
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the date of filing the complaint herein, and 
to have eliminated and stricken interroga- 
tories 2(i), 2(j) and 3, 9 and 10. 


This action is brought under the antitrust 
laws, and the complaint was filed in this 
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court on September 5, 1951. In its answer 
the defendant pleaded the statutes of limita- 
tions of the States of New York and of 
California as a complete bar to the claim 
asserted. On July 2, 1953 the plaintiff 
moved for a separate trial of the issue of 
the statute of limitations. The defendant 
consented to the motion for a separate trial 
on the statute of limitations. 


[Rulings] 


The determination of the issue of the 
statute of limitations should be restricted 
to the activities within the States of New 
York and California, and insofar as the 
interrogatories are directed to activities out- 
side those states, the objections must be 
sustained. Such references as Ball v. Para- 
mount Pictures [1944-1945 Trapr Cases 
7 57,311], 4 F. R. D. 194; Savannah Theatre 
Co. v. Lucas and Jenkins, 10 F. R. D. 461, 
and Bordonaro Bros. Theatres v. Loew's, 7 
F. R. D. 210, are pertinent. 


That was my view on the oral arguments 
of this motion; and the reading of the papers 
does not change that opinion. I believe also 
that the information sought in the inter- 


Cited 1954 Trade Cases 
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rogatories should be limited to matters prior 
to and up to September 5, 1951, when the 
action was commenced in this court. See 
Massachusetts Bonding & Ins. Co. v. Harris- 
burg Trust Co., 2 F. R. D. 197. 


As to specific objections: interrogatory 
2, subdivisions (i) and (j) relate to the in- 
come and expenses of the defendant, I 
cannot see how these interrogatories bear 
on the issue of the statute of limitations, 
and the objections are therefore sustained. 
Sustaining the general objection requires 
also that the objection to interrogatory 3 
must be sustained. 

As to interrogatory 9, the information 
sought is certainly within the knowledge 
of the plaintiff. It must know when it in- 
formed any representative of the defendant 
that a law suit was to be instituted in Cali- 
fornia against the defendant. For the same 
reason the objection is sustained to inter- 
rogatory 10, which relates to information 
of a projected law suit having been given 
to any representative of the defendant in 
New York. 

Defendant’s motion is granted. 
order. 


Settle 


[67,898] United States v. E. I. du Pont de Nemours and Company, et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. Civil Action 49 C 1071. 


Dated November 16, 1954. 


Case No. 987 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Civil Suits—Documentary Evi- 
dence—Admissibility—Rebuttal and Surrebuttal Evidence.—In determining the admissibility 
of forty-five exhibits submitted at the close of the trial of an action and offered by the Govern- 
ment as rebuttal evidence and by the defense in surrebuttal, the court ruled that certain exhibits 
were proper rebuttal evidence; that certain exhibits were properly a part of the Government’s 
main case and that to admit them at the end of the trial, when the writers were no longer avail- 
able to testify concerning their contents, would be prejudicial to the rights of the defendants; 
that while certain exhibits could properly have been introduced as a part of the main case, no 
prejudice would result in their introduction as rebuttal material; that the evidentiary 
requirements were met for the introduction of a copy of a letter and that, although the 
letter was a hearsay declaration, it would be admitted in evidence for the limited purpose 
of showing a belief and state of mind; and that charts, compilations, and tables should 
be admitted in evidence over objections relating to their accuracy, with their evidentiary 
value to be considered where pertinent. In antitrust cases, it is necessary to develop 
fully the background of facts, and broad discretion and great latitude toward the recep- 
tion of evidence should be exercised. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225.500. 
For the plaintiff: Earl A. Jinkinson, Antitrust Division, Department of Justice, 
Chicago, IIl. 
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Ill.; Henry M. Hogan and Robert A. Nitschke, Detroit, Mich.; Snyder, Chadwell & 
Fagerburg, Chicago, Ill.; Arthur, Dry & Dole, New York, N. Y.; Mark H, Clayton, 
Chicago, Ill.; William S. Potter (Berl, Potter & Anderson), Wilmington, Del.; Alexander 
L. Nichols (Morris, Steele, Nichols & Arhst), Wilmington, Del.; Guy A. Gladson and 
Thomas A. Reynolds, Chicago, Ill.; Richards, Layton & Finger, Wilmington, Del.; 
Andrew J. Dallstream, Chicago, Ill.; Howard Ellis and A. Leslie Hodson, Chicago, IIl.; 
and Claude A. Roth, Chicago, Ill. 

For prior decisions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1953 Trade Cases 67,509, 67,444, and 67,429, 1952 Trade Cases {| 67,348, 
67,307, 67,292, and 1950-1951 Trade Cases { 62,809 and 62,557; and for a prior decision of 


the U. S. Supreme Court, see 1950-1951 Trade Cases {| 62,633. 


Memorandum 


[Exhibits] 


La Buy, District Judge [In full text]: 
There are forty-five exhibits which have 
been submitted at the close of the trial and 
offered in evidence subject to further ruling. 
Thirty-nine are government exhibits offered 
as rebuttal evidence and six are defense ex- 
hibits offered in surrebuttal. 

The major portion of the thirty-nine ex- 
hibits offered by the government are di- 
rected to trade data, Eleven are statistical 
charts showing the ultimate percentage of 
business transacted between General Motors 
and du Pont and its competitors. To meet 
the evidence in these exhibits, the defend- 
ants have offered six surrebuttal exhibits 
which are also statistical charts. Twelve 
government exhibits consist of excerpts 
from Annual Competitive Reports made by 
the du Pont Fabrics and Finishes Depart- 
ment to the du Pont Executive Committee 
regarding trade in these products and the 
factors affecting increases or decreases in 
sales each year. The balance of the govern- 
ment’s exhibits consist of various letters or 
reports written in different years relating 
to a variety of subjects. 


[Objections] 


Defendants’ principal objections to the 
government’s exhibits are fourfold and are 
asserted either separately or in combination. 
These objections are (1) the offered exhibits 
are not proper rebuttal evidence and were 
properly a part of the main case; (2) some 
of them seek to impeach testimony of cer- 
tain witnesses without having laid a proper 
foundation for such purpose; and further 
to allow these exhibits introduced at the 
close of the trial would be prejudicial to the 
defendants because the witnesses have been 
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foreclosed the opportunity of being con- 
fronted with the alleged impeaching docu- 
ments; (3) some of the exhibits are inad- 
missible as being hearsay evidence, and (4) 
the statistical exhibits are inaccurate and 
misleading. 

The principal objection to the bulk of 
these exhibits is that they were properly a 
part of the government’s case in chief and 
pursuant to rules governing orderly pre- 
sentation of evidence should have been so 
submitted and not reserved until rebuttal. 
This is one of the criteria followed by this 
court in its ruling with respect to the gov- 
ernment’s motion for discovery made near 
the close of the trial. In its memorandum 
this court recognized that the customary 
order of presenting evidence was not im- 
mutable and was subject to the permeating 
objective of litigation to give opportunity 
for full disclosure of all facts in order to 
render a just determination. To this end, 
discretion reposes in the court to admit or 
reject evidence proffered out of context 
mindful that no prejudice should be suffered 
by the one against whom the evidence is 
offered. Furthermore, in antitrust cases, 
if full effect is to be given the antitrust 
laws, it is necessary to develop fully the 
background of facts out of which the al- 
leged conspiracy arose and in which it 
operated, and that broad discretion and 
great latitude toward the reception of evi- 
dence should be exercised. 


In ruling on these exhibits the court con- 
siders them in their numerical order, 


GXT 199 


[Organization Changes | 


In 1941 W. S. Carpenter, President of 
du Pont, wrote to Donaldson Brown at 
General Motors regarding certain proposed 
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changes in the organization of General 
Motors which were being considered by the 
Policy Committee expressing concern re- 
garding the shortcomings of moving able 
personnel, specifically a Mr. Bradley, from 
the financial department to the operations 
department without providing for equal cali- 
ber to fill the vacancy. Mr. Brown replied 
to Carpenter, which letter has been objected 
to by the defendants. 


In this letter Brown seeks to explain a 
presumed misconception of Carpenter and 
Lammot du Pont as “to the strength of 
personnel in the Finance Department of 
General Motors” saying: 


“In the first place I think you and 
Lammot have gained somewhat of a false 
impression for a too-literal reading of the 
organization chart as it has pictured the 
financial department. My name has ap- 
peared in blocks representing Financial 
Department and also representing the 
group of activities embracing GMAC, 
GEIC, and MIC giving to you the im- 
pression that I was to be regarded as in 
administrative charge of these branches. 
Such has not been the case, and the new 
chart that is being prepared will be cor- 
rected and thereby remove any possible 
misinterpretation in this respect. * * * 

“Now, as to the central organization 
of General Motors, as it may be con- 
cerned with the financial aspects, there 
is no weakness existing as I can see it. 
The application of Mr. Bradley’s knowl- 
edge and feel of the financial aspects is 
not lost. In fact it is enhanced by the 
new duties he has assumed. The financial 
department remains separate, organiza- 
tional-wise from operations and is respon- 
sible to the Policy side of management. 
Effort will continue in training of men 
in the attainment of experience and skill 
in dealing with financial aspects and 
bringing in operating executives to greater 
consciousness of financial considerations 
and of the essential principle of coordi- 
nated control, * * *” 


The basis of the defendant’s objection to 
this exhibit is that it is not proper rebuttal 
evidence and that at one time plaintiff pro- 
posed to offer it as a part of its case in 
chief. The government maintains jt is 
proper rebuttal of “new subordinate evi- 
dential facts” offered by the defense—that 
defendants introduced organizational charts 
GM 2-6, inclusive, designed to show that 
although du Pont representation may domi- 
nate the financial affairs of General Motors, 
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there was a sharp separation of finances 
from operations. 


The court is of the opinion this exhibit 
is proper rebuttal evidence. The objection 
of the defendants is overruled and the exhibit 
is received in evidence. 


GTX 230 


[Directors] 


This is a letter written by Sloan on No- 
vember 28, 1947 to Donaldson Brown con- 
cerning General Motors directors. Sloan 
at the time of this writing was Chairman of 
the Board and Brown was a member of the 
General Motors Board, a director of the du 
Pont Company, a member of the Financial 
Policy Committee of General Motors, and 
also a member of the Finance Committee 
of the du Pont Company. A copy of this 
letter was sent to W. S. Carpenter, who was 
also a member of the General Motors Finan- 
cial Policy Committee, a director of General 
Motors and du Pont, a member of the 
Finance and Executive Committees of the 
du Pont Company and its then President. 


The significant part of the letter from the 
government’s point of view is the last para- 
graph: 

“I might add to this, that I think the 
proper group—to the extent that there is 

a group—to discuss candidates ought to 

be the members of the Financial Policy 

Committee. I do not think it is an operat- 

ing matter, in any sense of the word. By all 

this I mean, that the recommendations 
of the Financial Policy Committee, not as 

a Committee, but as individuals, should 

determine the recommendations to the 

Board because I am sure we would feel 

that the Board should have a voice in 

determining who is to be added to its 

membership, aside from the fact that its 

favorable action is necessary.” 
The government states it is offered as 
rebuttal to the testimony of Sloan concern- 
ing the manner of the nomination of men 
to membership of the General Motors Board 
of Directors; that Sloan’s testimony that 
he discussed such directors with the General 
Motors Board raised the subordinate factual 
issue that the advice and guidance of the 
du Pont representatives on the matter of 
directors was not sought out and followed 
any more than any other directors. (Sloan 
2486-7, 2496). It is asserted that financial 
responsibility for General Motors being 
regarded as within the acknowledged sphere 


| 67,898 


69,896 


of the du Pont perimeter, this exhibit 
shows that Mr. Sloan regarded the Finan- 
cial Policy Committee as the important 
body to determine candidacy of Board 
members of General Motors—ergo, the du 
Pont members on that committee deter- 
mined the recommendations to the Board. 

Objection has been made by the defend- 
ants to the receipt of this letter into evi- 
dence for the reasons (1) it is not proper 
rebuttal evidence and should have been 
introduced as part of the case in chief since 
the issue of du Pont influence on directors 
of General Motors was in the case from 
the beginning (Amd. Comp. par. 51, Ans. 
par. 51), and (2) it is not proper for im- 
peaching Sloan’s testimony since no proper 
foundation has been laid and furthermore 
it was not introduced until the end of the 
trial when Sloan was no longer available 
as a witness to be questioned regarding the 
letter. 

The Court is of the opinion that this 
exhibit was properly a part of the Govern- 
ment’s main case and should have been 
offered earlier. To admit it in evidence at 
the end of the trial, when the writer was 
no longer available to testify concerning 
its contents, would be prejudicial to the 
rights of the defendants. Therefore the 
objections of the defendants are sustained. 


GTX 237, GTX 238 


[Bonus Plan] 


These two exhibits are not covered in 
the government’s brief relating to admissi- 
bility. Both of these letters were written 
during July 1923 when the General Motors 
bonus plan was still in the proposed stage. 

In GTX 237 Donaldson Brown, Vice- 
President of General Motors, wrote to W. S. 
Carpenter, President of the du Pont Com- 
pany, who had expressed objection to the 
contemplated plan on the ground of its 
“rigidity,” stating that he saw this feature 
as “advantageous provided the plan is ad- 
ministered in the way we have in mind.” 
Brown’s objection to Carpenter’s suggestions 
from a tax point of view were that the sale 
of du Pont’s General Motors stock to re- 
cipients of bonus awards whose ability to 
pay therefor would be largely contingent 
upon further enjoyment of bonuses would 
put the du Pont Company in an “awkward 
position in view of the fact, that by reason 
of its representation on the Finance Com- 
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mittee of General Motors Corporation, it 
would be in a position to largely control 
the award of bonuses.” GTX 238 is Car- 
penter’s reply to Brown and discusses the 
proposed plan further in line with his 
objections. 


Defendants’ objections are that these 
documents are irrelevant and in any event 
should have been introduced as a part of 
the case in chief. While these exhibits 
could properly have been introduced as part 
of the main case, the court is of the opinion 
no prejudice results in their introduction 
as rebuttal material. The objections of the 
defendants are overruled and the exhibits 
are received in evidence. 


GTX 458 


[Purchasing] 


Sloan testified that he invited Pierre 
du Pont to attend the first meeting of the 
General Purchasing Committee “simply to 
give it a little atmosphere” and that neither 
Pierre du Pont nor Raskob had anything 
to do with the committee whatsoever and 
were not concerned with operations. (2548) 
To rebut this evidence, the Government 
has offered a memorandum of August 6, 
1923 from Sloan directed to Pierre du Pont, 
John Raskob, C. S. Mott, and Fred J. Fisher 
reporting on a decision reached at a meet- 
ing of the committee wherein he stated 
that as the result of action by the Opera- 
tions Committee he had issued instructions 
that divisions purchasing agents would not 
be permitted to buy outside of General 
Motors purchasing committee contracts; 
that because this was the first time, as a 
matter of policy, that he had taken away 
any divisional prerogative, he wanted the 
Executive Committee to know and under- 
stand the reasons. 


Defendants have objected to this exhibit 
on the ground that it is offered to impeach 
Sloan’s testimony, and that it is not rebuttal 
evidence. These objections are overruled 
and the exhibit is received in evidence. 


GTX 483-6 


[Thinner Purchases] 


These four exhibits represent an ex- 
change of correspondence between John 
Pratt, Vice-President of General Motors 
and Gordon Lefebvre, General Manager of 
General Motors of Canada, and a similar 
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exchange between Pratt and William Coyne 
of du Pont. Pratt discusses with Lefebvre 
the switch by General Motors from du Pont 
to U. S. Industrial Alcohol Company for 
its thinner requirements in 1927 stating 
that it had been found necessary as a dis- 
ciplinary measure to place some of their 
thinner business with U. S. Industrial Al- 
cohol to bring down the price of Duco and 
thinner. Pratt wrote to Coyne concerning 
the problem that du Pont never voluntarily 
reduced its prices to General Motors on 
products and had done so only after out- 
side competition had been brought in. 

The government states that defendants 
introduced DP 224 to show that when 
General Motors failed to renew its six- 
month contract with U. S. Industrial Alco- 
hol for thinner and purchased it from 
du Pont, it was because their price was 
lower than that of its competitor. To 
rebut the implication of this evidence that 
du Pont lost the business for six months 
and therefore did not occupy a preferential 
supplier status with General Motors, the 
government has introduced the aforesaid 
exhibits. The only objection to these ex- 
hibits is that the government had already 
presented some of its evidence on industrial 
alcohol during its case in chief—GTX 467-9 
—and should have introduced these as well. 


The objection of the defendants is over- 
ruled and these exhibits are received in 
evidence. 


Cube alee 
[Incentive Plans] 


Sloan testified that du Pont “had nothing 
to do except to authorize the General Man- 
agers Securities Company to sell to the 
Managers Securities Company a thirty per 
cent interest in General Managers Securi- 
ties Company.” (2892) He further stated 
that “on the face of that, it was an impos- 
sibility” for the plan to have the effect of 
inducing General Motors Executives to re- 
spond readily to the influences of the du 
Pont Company. (2906). To show it was 
not an impossibility and to rebut this as- 
sertion, the government has introduced 
GTX 1347 to demonstrate “how the General 
Motors incentive plans have operated to do 
just what was intended—to place General 
Motors executives under pressure from the 
large stockholder, the du Pont Company.” 


The exhibit is a memorandum, dated 
December 5, 1944, from W. S. Carpenter, 
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then a member of the General Motors 
Policy Committee, a director in General 
Motors and President of du Pont, to Lam- 
mot du Pont, also a member of the Policy 
Committee, director of General Motors, and 
Chairman of the Board of the du Pont 
Company, dealing with two topics: (1) the 
bonus plan, and (2) advisability of asking 
a Mr. McLucas to join the General Motors 
Board. The memorandum refers to George 
Whitney’s conversation with Carpenter 
about Charles Wilson’s comments on the 
bonus plan. It states: 


“George felt that Wilson’s analysis 
was not a sound one, which by the way I 
think we might discuss when opportunity 
affords, but what worried Whitney par- 
ticularly was the thought he sensed some 
bitterness on Wilson’s part on the rela- 
tionship of management to stockholding 
interests. He suggested that I might ex- 
plore the matter somewhat further with 
Wilson. 

“T am not sure that this impression is a 
correct one, though Whitney did talk 
with Wilson at greater length after lunch. 
As we all know, Wilson is very earnest 
and very insistent and intent in trying 
to get over his viewpoint and may some- 
times use certain arguments which appear 
to be somewhat overdrawn. But if there 
is anything in George Whitney’s view- 
point it certainly would be desirable to 
endeavor to arrest such a feeling before it 
proceeds too far. 

“My reason for bothering you about 
this matter at this time is that Wilson 
is making a talk at your meetings over 
there and you may have an opportunity 
of discussing this subject with him.” 

The letter then continues with respect to 
the advisability of the appointment of 
McLucas to the Board,— 

“Wilson seeming rather anxious to do 
the thing promptly.” 

Carpenter stated he felt McLucas 


‘"s in a large measure unqualified because 
of his present age, though that handicap 
is somewhat offset by his already con- 
siderable familiarity with General Motors. 
On the other hand, McLucas’ handling 
of the recent Bank of Detroit stock mat- 
ter has not particularly impressed me 
with his fitness for the job. * * *” 
Defendants assert that Carpenter, Sloan 
and Wilson all testified and could have 
explained what Wilson had intended in 
reference to the bonus plan; that in fact 
Wilson “was not referring to the du Ponts 
but was disturbed over the current tax 
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situation which did not permit management 
to increase its stock holdings and thus 
participate in the earnings being produced 
by management to an extent comparable 
with the benefits enjoyed by the stock- 
holders”; that this explanation is not in the 
record because the defendants were “tricked 
into assuming GTX 1347 was not a part 
of the government’s case since it had not 
been used in the main case.” ‘The same as- 
sertion is made regarding the text discuss- 
ing McLucas; that it was his age that kept 
him off and that Sloan and management 
were in agreement on this. 


The evidence the government introduced 
in its case in chief relating to the promul- 
gation, discussion of the plan, the recipients 
of the awards, the features attendant on 
partial liquidation of Managers Securities, 
the minutes of certain meetings of General 
Managers Securities Company and the du 
Pont Company holding the du Pont Gen- 
eral Motors stock, were all directed to show 
that du Pont participated in the plan 
adopted by General Motors. The issue of 
“responsiveness on the part of General Mo- 
tors executives to du Pont wishes” was a 
part of the allegations contained in ff 53, 54 
and 55 of the Amended Complaint. The 
court is of the opinion that the objection 
to this exhibit is well-taken particularly as 
it refers to the bonus plan; that opportunity 
to explain should have been allowed and to 
admit this exhibit into evidence without 
such an opportunity would be prejudicial] 
to the defendants. The objections of the 
defendants are sustained. 


GTX 1348 


[Personnel] 


Lammot du Pont, Chairman of the Board 
of du Pont, who had been a member of the 
Executive Committee of General Motors 
from 1930-1934, resigned as a member of 
that Committeee. In connection with his 
resignation, Sloan wrote to Lammot du 
Pont inquiring whether he would like to 
have Carpenter elected in his place. This 
exhibit reads as follows: 


“We were discussing this afternoon the 
constitution of the Executive Committee 
and, naturally, the subject came up of 
your desire to withdraw from the activi- 
ties of that Committee. * * * 


“The purpose of this letter is to ask 
whether it would be your pleasure for us 
to extend the invitation to Walter. Every- 
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body thinks very highly of Walter’s 
judgment; he has always been interested 
in our problems, and we would like very 
much to have him join the Committee 
and continue the relationship just as you 
have, if that should appeal to Walter and 
yourself, 

“I recognize that the principle you have 
in mind would apply to Walter just as 
much as it does to yourself, and that is 
the reason why I haven’t advanced it 
before, but in the hopes of trying to ac- 
complish something in the direction we 
all think is desirable, I am advancing it 
at this time specifically. If this should 
be acceptable to Walter and yourself, 
there is no reason why it should inter- 
fere with the presentations we are arrang- 
ing to make to such group in Wilmington 
as you may wish to get together from 
time to time to deal with them.” 


The letter has been objected to by the 
defendants on the ground of the impeach- 
ment and non-rebuttal character of the 
exhibit. The government contends that it is 
proper rebuttal evidence since in assembling 
personnel for management responsibility 
existing in the Executive Committee, Sloan 
testified that management directors were 
always nominated by him “when they 
achieved in the management hierarchy of 
the corporation a position which entitled 
or required that they be on one of the 
committees of the Board.” In addition, the 
defense have introduced GM 15-16 to show 
that Sloan’s activities as a director of the 
du Pont Company was [were] limited to the 
attendance of very few du Pont Board 
meetings. 

The Government asserts GTX 1348 was 
introduced to rebut the inference that Sloan 
selected members of the Executive Commit- 
tee free from du Pont influence and that he 
could not be cognizant of du Pont desires 
as to General Motors because of his in- 
activity on the du Pont Board; that this 
exhibit establishes there existed a prevalence 
of “informal” meetings between Sloan and 
the top echelon executives of the du Pont 
Company. 

The court is of the opinion the exhibit 
should be allowed as rebuttal evidence. The 
objections of the defendants are overruled 
and the exhibit is received in evidence. 


GTX 1367, 1368 


[Selling Below Cost] 


GTX 1367 is a report of the du Pont 
Cellulose Department of May 15, 1922 and 
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GTX 1368 is a report of the du Pont Paint, 
Lacquer and Chemicals Department of De- 
cember 23, 1926. These reports were made 
to the Executive Committee of du Pont. 
They are offered by the government to 
rebut the testimony of A. E. Brown that 
cu Pont’s only concern in the fabrics field 
was with reference to color matching which 
caused loss of accounts (4558) and Irenee 
du Pont’s denial of any knowledge of cotn- 
petitors selling below cost in an effort to 
compete with du Pont. (2318). These two 
exhibits refer to a fabric competitor selling 
his product below cost. GTX 303 intro- 
duced by the Government in its case in 
chief refers to a competitor indulging in 
such a practice. 


The objection of defendants is that these 
documents are not rebuttal evidence. 


These two additional exhibits are cumula- 
tive to evidence introduced in the case in 
chief. The court is of the opinion that the 
defendants will not be prejudiced by the 
reception of these exhibits as rebuttal 
evidence. 


The objections of the defendants are 
overruled and the exhibits are received in 
evidence. 


GTX 1375-1386 
[Sales] 


These twelve exhibits consist of excerpts 
from annual competitive reports made by 
the du Pont Fabrics and Finishes Depart- 
ment to the Executive Committee for the 
years 1935-1941, 1946-1950. The govern- 
ment states each was obtained pursuant to 
subpoena in the closing days of the trial 
when defense witnesses testified as to the 
existence of these reports. They are offered 
to rebut the evidence of the defense on 
trade relations in fabrics and finishes be- 
tween du Pont and General Motors. 


Richard C. Williams, a du Pont employee, 
testified as to why General Motors did not 
purchase some of the automobile finishes 
listed in defense exhibit DP 176 stating 
he knew of no reason why it was not buying 
from du Pont except “quality, service and 
price.” (4233). Exhibits GTX 1375, 1376 
and 1379 state that loss of General Motors 
thinner business was due to the adoption 
by General Motors of a new formula for 
1935, and the improvement in the quality 
of Duco requiring less thinner for the years 
1936 and 1939. Exhibits GTX 1377, 1378, 
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1380, 1381 and 1382 state that du Pont’s 
decrease or increase in sales to General 
Motors, as the case may be, was due to 
General Motors competitive position in the 
market. For example, GTX 1382 states 
that in 1946 the strike in the General Mo- 
tors plants reduced the competitive position 
of General Motors and therefore du Pont’s 
sales were also affected. Exhibits GTX 
1384, 1385 and 1386 are directed to the 
same issue; that in 1948, 80 per cent of 
du Pont fabric sales were made to General 
Motors; in 1949 due to unduly low prices of 
competitors loss resulted in part of the 
General Motors fabric business; and in 1950 
increased due to General Motors tremen- 
dous production. 


Exhibitse GilexGuls 760.8 (S77amalor Cuno 79) 
1380, 1381, 1382, 1383, 1384, 1385 and 1386 
are also directed to show the reasons for 
the reduction in the supply of fabrics— 
that is, adoption of the all steel top in 
automobiles and the reduction and subse- 
quent increase of pyroxylin coated mate- 
rials due to the introduction of rubber 
coated fabrics and the final adoption of 
pyroxylin fabrics as, interior trim. The 
government asserts these are introduced to 
rebut the testimony of Brown and Nicko- 
witz and defense charts DP 297, 298, 305-6, 
307-8, 311-2, directed to show a reduction 
of fabric sales to General Motors. 


Defendants’ objections to these exhibits 
are that they are not rebuttal evidence and 
seek to impeach the defense witnesses by 
showing that their reports are inconsistent 
with their testimony without the laying of 
any foundation. 

The objections of the defendants are 
overruled and the exhibits are received in 
evidence. 


GTX 1395 


[Resignation] 

The government has introduced a copy 
of a letter represented to be written by 
William C. Durant. By way of stipula- 
tion with the defense, the government has 
established that this. copy was taken from 
the personal files of Durant, which files 
are in the custody of his widow. Also, by 
stipulation, the government has established 
that one Murphy, personal secretary to 
Durant during the time of the writing of 
this letter, has identified the letter from 
the format and contents thereof, and the 
initial “W” in the lower lefthand corner as 
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a letter dictated by Durant to his then 
stenographer, Miss Weiller. It was stipu- 
lated that Murphy stated that in the ordi- 
nary course of business Miss Weiller took 
dictation of letters from Durant, typed such 
letters, retaining copies thereof for filing 
purposes, and mailed such letters. 


The copy of the disputed Durant letter is 
directed to Irenee du Pont, dated March 16, 
1921, and reads as follows: 


“TI notice in the annual report of the 
E. I. duPont de Nemours & Co., signed 
by you, which has been given consider- 
able publicity, the following personal 
reference: 


‘He desired to resign and sell his 
interest in the Corporation to liquidate 
his personal indebtedness which was 
very large and pressing.’ 

“There is evidently some mistake and 
I feel that I should acquaint you with 
the facts: 

“On the evening of November 15th, a 
personal friend of mine, representing the 
duPont interests, called at my apartment 
and informed me that my resignation as 
President of the General Motors Corpo- 
ration was desired and would be accepted 
—the reason given, that I was not in 
sympathy with the policies of the con- 
trolling interests and would not cooper- 
ate. I must and do plead guilty to the 
charge. 

“Two days later, when I came to dis- 
cuss the matter with Mr. P. S. duPont 
and Mr. Raskob, I told them (and up to 
that time they knew nothing of the situ- 
ation) of the burdens which I had as- 
sumed in attempting to correct the 
mistakes and errors which had been 
made, for which I was in no way respon- 
sible, and FROM THAT POINT we 
started to work out a plan which would 
relieve me of my embarrassment and 
which resulted in the duPont Securities 
Co. taking over my General Motors 
holdings. 

“In our attempt to adjust to the new 
conditions, I trust nothing will occur 
to destroy our friendship.” 


The government states it has introduced 
this copy for the purpose of rebutting the 
defense position that Durant took his finan- 
cial loss and his forced resignation from 
General Motors in good spirits. In defense 
exhibit DP 50, a letter written by Pierre 
du Pont to his brother, Irenee du Pont, on 
November 26, 1920, the circumstances of 
the purchase of Durant’s holdings and 
resignation are set forth, and on page 10 
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thereof reference is made to the fact that 
these negotiations involving Durant were 
“all in good spirit.” In addition, the govern- 
ment asserts it is offering the document as 
a statement made by Durant, who until 
1920, was the chief officer of one of alleged 
conspirators in this case—General Motors. 
The letter is offered to demonstrate that 
Durant believed and recognized that his 
elimination from General Motors was the 
result of improper pressure brought by 
those who were in a position, as a result 
of the unfortunate coincidence of Durant’s 
personal financial difficulties, to force his 
resignation. The ultimate facts as to the 
circumstances of Durant’s elimination from 
General Motors are asserted to be for the 
court to determine. Thus, it is not offered 
to prove the truth of the facts asserted in 
the letter, but merely to show Durant’s 
belief that the assertions were true. 


The defendants objections are that the 
document is hearsay and therefore inadmis- 
sible and that the authenticity of the docu- 
ment as being written by Durant was also 
questionable. Defendants contend that it 
is a declaration by a stranger to the litiga- 
tion who is not available for cross-examina- 
tion, that Durant’s belief has no significance 
except as a foundation for an inference that 
the conduct believed to have occurred did 
in fact occur, and the ultimate purpose of 
the evidence is to prove not the belief but 
the fact of the conduct. It is also asserted 
that ambiguities in the language of the 
letter, without cross-examination, establish 
conclusions which are nothing more than 
the writer’s conclusions and opinions. 


The court is of the opinion that the 
evidentiary requirements have been met for 
the introduction of this letter as a copy 
written by Durant and mailed to the 
addressee. 


More disturbing is the objection that the 
document is a hearsay declaration. Courts 
will not receive the testimony of a witness 
as to what some other person told him as 
evidence of the existence of the facts as- 
serted even though it consists of a statement 
based on his own knowledge. This rule 
is applicable to documentary evidence; that 
is, letters written by a third person under 
circumstances which do not render them 
binding on the party against whom they 
are offered and where offered to prove the 
truth of the recitals therein. Such docu- 


Copyright 1954, Commerce Clearing House, Inc. 


Number 10—141 
12-7-54 


mentary evidence is not admissible to show 
the truth of the recitals therein. 


Wherever an utterance is offered to evi- 
dence the state of mind which ensued in 
another person in consequence of the 
utterance, it is obvious that no assertive or 
testimonial use is sought to be made of it. 
The condition of the speaker’s mind, as to 
knowledge, belief, or the like, may be evi- 
denced by his utterances as assertions or 
considered circumstantially as affording in- 
direct inferences. Therefore on this princi- 
ple the hearsay rule interposes no obstacle 
to the use of letters, or any form of verbal 
utterances by one person as circumstantial 
evidence showing a state of mind. Such a 
declaration, however, is to be received only 
as circumstantial evidence to show the fact 
of the utterance indicating the state of 
mind or intent, but are [is] not to be used to 
prove the truth or correctness of such state- 
ment. Wigmore on Ev., VOL. VI , §§ 1788, 
1789, 1790. In addition, rules of evidence 
relating to admission or exclusion of evi- 
dence are intended primarily for the pur- 
pose of withdrawing from a jury matter 
which might improperly sway the verdict 
and not for the trial judge who is presumed 
to act only on proper evidence and ques- 
tions regarding admission or exciusion of 
evidence are relatively less important in a 
case tried to the court without a jury. 
MacDonnell v. Capital Co. (C. A. 9, 1942) 
130 F. (2d) 311, cert. den. 317 U. S. 692. 


For the limited purpose then of showing 
a belief and state of mind, the court is of 
the opinion the document may be received. 
The objections of the defendants are over- 
ruled, and the letter is received in evidence. 


GTX 1396 


[Transfer of Business] 


This exhibit is a report of the du Pont 
Fabrics and Finishes Department for April 
1931, and states on page 3 that Opel, the 
German automobile subsidiary of General 
Motors, transferred its pyroxylin lacquer 
business from I. G. Farben to du Pont’s 
subsidiary at no price reduction as a result 
of “pressure from General Motors officials” 
brought to bear upon Opel. The govern- 
ment asserts that this evidence follows the 
same pattern causing adoption of Duco a 
few years earlier by General Motors in the 
United States. (GTX 377-8; Irenee du Pont 
2367). It is urged that this exhibit is ad- 
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missible to show intent and also proper to 
show the propensity of the parties to com- 
mit the acts alleged in the present suit. 


The defendants aver that General Motors 
witnesses would have testified whether or 
not the hearsay surmise was accurate and 
if it was the reason for the change to Duco 
by Opel. The court is of the opinion the 
objection is well taken. The objection of 
defendants is sustained, 


GTX 1404 
[Relationship Between Companies] 


Mr. Sloan was asked whether du Pont 
ownership of shares in General Motors 
“has necessarily affected the relationship 
between the two companies so that they 
have become, as you expressed it in one of 
your letters, one family?”. He replied in the 
negative. (3208). In addition, he later 
testified that “all transactions were at arm’s 
length based upon the interests of all stock- 
holders in General Motors and no other 
considerations entered into it so far as 
business judgment goes.” (3212) Other 
defense witnesses testified to the same 
effect. 


This exhibit is offered to rebut this testi- 
mony. It is a letter, dated September 27, 
1930, from F. O. Clements, Technical Di- 
rector of General Motors Research Labo- 
ratories to E. K, Bolton, Chemical Director 
of du Pont, referring to certain develop- 
ments General Motors had made along 
lubrication lines, and Mr. Clements stated: 


“ 


... 1 think we can open up to you 
quite freely. 

“We know of no one to whom we 
would prefer to extend this courtesy, 
more than your own organization, for we 
look upon duPonts as sort of grandpa to 
General Motors.” 


The defendants state that this exhibit 
does not refer to any stock investments at 
all; that the real purpose for which it is 
offered is to use the letter as proof that 
General Motors turned over to du Pont de- 
velopments in the lubricating oil field and 
offered it as further proof that General 
Motors turned over its chemical discoveries 
to du Pont for development and exploita- 
tion. The defendants assert that no oppor- 
tunity to meet this charge was given in 
order to show that the lubricating research 
results were turned over to the oil com- 
panies and not to du Pont. 
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For the limited purpose for which this 
exhibit is proffered by the government— 
that is, the relationship between du Pont 
and General Motors—the court will admit 
the exhibit. The objections of the defend- 
ants are overruled and the exhibit is received 
in evidence. 


STPALISTICAW ELSES ERS 
GTX 


1343A, 1343B, 1344, 1387, 1393, 
1394, 1400, 1389-1392 and 1388 
DP 568-573 


The court now considers the seventeen 
charts which have been submitted by the 
government and the defendants. The pur- 
pose underlying their submission is. to show 
the ultimate percentage of business trans- 
acted between General Motors and du Pont 
and its competitors. The charts deal with 
fabrics, finishes, anti-freeze, adhesives, 
anodes and chemical solvents. 


The accuracy of these respective charts have 
[has] been challenged and are [is] the primary 
basis of the respective objections to their 
admissibility. All of these charts, govern- 
ment and defense, are premised on basic 
data and figures contained in tables pre- 
pared and submitted by General Motors 
and du Pont in response to grand jury sub- 
poena. As to these basic tables the sole 
defense objection to their admissibility re- 
lates to their character as “rebuttal” evi- 
dence. These tables, GTX 1343A and 1344, 
were prepared by the government from 
information and figures divulged during the 
investigation preceding the filing of this 
action in compliance with grand jury 
summons. 


The admissibility of GTX 1343A, 1343B 
and 1344 must therefore be determined 
before proceeding to objections on the 
respective charts prepared by both parties 
from them, 


GTX 1343A is a table showing dollar 
volume purchases made by General Motors 
from suppliers other than duPont in fabrics 
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and finishes for the years 1946, 1947 and the 
first half of 1948. GTX 1343B is a list 
sent to all General Motors Divisions by the 
Comptroller of General Motors instructing 
them as to what items should be considered 
in listing competitive products. GTX 1344 
is a table of sales by du Pont by product 
and dollar volume to General Motors for 
1938-1941, 1946-1947. 


The government asserts that because of 
initial difficulties with these tables they 
were not introduced by the government in 
its case in chief. These difficulties were: 
First, it appeared that identical products 
could not be extracted from the product 
listings on the tables so as to subject the 
sales and purchases for such products to 
comparative scrutiny; Second, it appeared 
that no proper determination could be made 
from GTX 1343A as to whether those 
companies listed as General Motors sup- 
pliers were in truth competitors of du Pont 
in that they supplied a product similar to 
one made and sold by du Pont. It is stated 
that as the trial progressed and as the 
government learned more about the prod- 
ucts involved from the testimony of wit- 
nesses and from defense exhibits, the two 
tables became more intelligible. The court 
is of the opinion these basic tables should 
be allowed. The objection of defendants 
to GTX 1343A, 1343B and 1344 are over- 
ruled and they are received in evidence. 


With respect to the charts prepared by 
both parties from these basic tables, the 
primary objection by the respective parties 
is directed to accuracy in their preparation. 


Percentages may be considered as an 
additional factor, with myriad other cir- 
cumstances in the evidence of alleged mar- 
ket control and the fact of control. 


The court is of the opinion the charts, 
compilations and tables should be admitted 
in evidence and their evidentiary value will 
be considered where pertinent. The objec- 
tions of the parties relating to their accuracy 
are overruled and the exhibits are received 
in evidence. 
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[67,899] E.I. du Pont de Nemours and Co. v. E. J. Korvette Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 
N. Y. L. J., No. 93, page 8. Dated November 15, 1954. 


132 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Person Who May Establish Fair Trade Prices—Distributor’s Con- 
trolled by Trade-Mark Owner.—A motion to dismiss a complaint on the ground that 
distributors rather than the trade-mark owner (the enforcing party) made the fair trade 
contracts upon which the complaint was based, and that therefore there would be as many 
Price scales as distributors, was denied, since the trade-mark owner retained control of 
the prices, required the distributors to honor the prices, and directed the making of the 


fair trade contracts. 
See Fair Trade, Vol. 1, § 3170. 


[Distributor Contracts] 


Ener, Justice [In full text]: Defendant 
moves to dismiss the complaint for insuffi- 
ciency, urging that the fair trade contracts 
relied on were not made by plaintiff, but 
by its distributors and that the law permits 
such contracts to be made only by the owner 
or producer of the trade marked product. 
However, decisional prohibition has been 
directed against contracts by distributors 
providing minimum resale prices fixed by 
the distributor, which does not own the 
trade mark. The allegation of the com- 
plaint here is that the plaintiff established 


the fair trade policy and program and fixed 
the prices. In its agreements with its dis- 
tributors it retained the control of prices, 
required them to honor the prices as estab- 
lished by plaintiff, and directed the making 
of fair trade contracts which would enforce 
the policy and prices established by plain- 
tiff. Thus, the claimed defect and evil of 
as many price scales as there are distribu- 
tors do not inhere in this complaint unless 
by defense defendant’s contentions can be 
established to demonstrate that such evil 
does exist. The motion is denied. Order 
signed. 


[67,900] E. I. du Pont de Nemours and Co. v. E. J. Korvette Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 


132 


N. Y. L.J., No. 93, page 8. Dated November 15, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Notice of Prices—Unclean 
Hands and Laches.—The contention of a defendant, in a fair trade enforcement action, 
that it acquired its stock prior to notice was not established, in view of the plaintiff’s 
recital of prior complaints and the defendant’s knowledge of the plaintiff’s price policy. 


Also, the claims of gross laches and “unclean hands” were not established. 


See Fair Trade, Vol. 1, 3268.34, 3440.34. 


[Notice—Unclean Hands] 


Eper, Justice [/n full text]: Defendant 
moves for vacatur of the stay contained in 
the order to show cause of October 25, 1954, 
returnable October 28, 1954, and adjourned 
to November 16, 1954. The objection that 
the complaint is insufficient is overruled. 
The contention that defendant’s stock was 
acquired prior to notice is unavailing in the 
circumstances here, particularly in the light 
of plaintiff’s recital of prior complaints and 
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defendant’s knowledge of plaintiff’s price 
policy. The claim of gross laches and un- 
clean hands must likewise fall. The argu- 
ment addressed to the identity of defendant, 
as distinguished from the identity of other 
outlets, particularly the outlet at which the 
claimed violations occurred, is sufficiently 
met by plaintiff for the purpose of this mo- 
tion. In addition, it appears the application, 
brought on by order to show cause, was 
adjourned at defendant’s request, stay to 


1 67,900 


69,904 Court Decisions Number pha 
U.S. v. Wallace & Tiernan Co., Inc. ae 


remain in effect. In any event, its applica- application, without effect upon the disposi- 
tion must be and it is denied. This dispo- tion of the main motion now to be heard 
sition relates solely to the contentions to the November 16, 1954. Order signed. 

extent they have been presented on this limited 
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In the United States District Court for the District of Rhode Island. Civil Action 
No. 705. Dated November 15, 1954. 


Case No. 876 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets—Restricting Competitors—Price Fixing—Discrimination.A manufacturer ot 
chlorinating equipment and one of its officers consented to the entry of a decree termi- 
nating agreements to allocate markets and restraining the defendants from entering into 
any agreement (1) to allocate markets, (2) to limit manufacture, sale, or distribution, 
(3) to restrict any manufacturer, seller, or distributor in any territory, (4) to fix or 
maintain prices or other sales terms to or by third persons, and (5) for any person 
not to engage in the manufacture, sale, installation, servicing, or distribution of such 
equipment. Discriminatory practices against persons who refuse to deal exclusively 
with the defendants were prohibited. 


See Combinations and Conspiracies, Vol. 1, § 2005.468, 2005.630, 2005.760, 2011.181, 
2015.160; Department of Justice Enforcement and Procedure, Vol. 2, { 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Exclusive 
Dealing and Related Practices——A consent decree enjoined a manufacturer of chlorinating 
equipment and one of its officers from leasing or selling equipment or products in the 
sanitary field, patented or unpatented, or fixing prices, or allowing discounts, or rebates, 
on condition that (1) the lessee or purchaser lease or purchase any other equipment, (2) 
the lessee or purchaser not lease or purchase any other equipment or product, and (3) 
the lessee or purchaser purchase from the defendants any volume, quota, or percentage 
of any other equipment or product. The decree prohibited the defendants from refusing 
to sell or lease, or discriminating in the sale, lease, supplying of services, or furnishing 
of information because the purchaser or prospective purchaser procured or used equip- 
ment or products supplied by any other person. The removal of equipment from the 
premises of any lessee or purchaser because such person bought, leased, or used the 
equipment or products manufactured or supplied by any person other than the defendants 
was prohibited. Also, agreements to deal exclusively with any person were prohibited. 


See Combinations and Conspiracies, Vol. 1,  2005.630, 2005.690, 2005.848; Monopolies, 
Vol. 1, { 2610.300. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Cutting. 
—-A manufacturer of chlorinating equipment and one of its officers consented to the entry 
of a decree restraining them from cutting prices or discriminating in price for the purpose 
of destroying a competitor. 

See Combinations and Conspiracies, Vol. 1, J 2005.630, 2005.759. 

Combinations and Conspiracies—Consent Decree—Practices Enjoined—Brokerage 
Commissions.—Under the terms of a consent decree, a manufacturer of chlorinating equip- 
ment and one of its officers were restrained from paying brokerage commissions or allow- 


ances to any agent or representative known te be under the control of the vendee or to 
be acting in behalf of the vendee. 


See Combinations and Conspiracies, Vol. 1, J 2005.630. 
Combinations and Conspiracies—Consent Decree—Practices Enjoined—Collusive Bid- 
ding.—A manufacturer of chlorinating equipment and one of its officers consented to the 
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entry of a decree enjoining them from (1) requiring or inducing complimentary, split, 
collusive, or dummy bids, (2) where competitive bidding is required by law, requiring 
or inducing any person to issue invitations only to defendants, to reject any bid because 
defendants’ equipment is not offered in a bid, or to reject bids and issue new invitations 
to enable a defendant to underbid the lowest bid submitted. 


See Combinations and Conspiracies, Vol. 1, J 2005.503. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciation Activities—A manufacturer of chlorinating equipment and one of its officers con- 
sented to the entry of a decree restraining them from (1) making any contribution to or 
underwriting the expenses of any trade association concerned with the manufacture, sale, 
lease, installation, or use of equipment in the sanitary field; provided, however, that the 
defendants may pay their membership dues or assessments, and that the manufacturer 
may rent space for exhibitions and pay for advertising in journals of such associations. 
The defendants were prohibited from defraying the expenses of any person, other than an 


employee, in connection with meetings or conventions. 
See Combinations and Conspiracies, Vol. 1, § 2017.121. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; and W. D. Kil- 
gore, Jr., Vincent A. Gorman, and William H. McManus. 


For the defendants: 
Providence, Rhode Island. 


Matthew W. Goring (Hinckley, Allen, Salisbury & Parsons), 


For a prior decree and prior opinions of the U. S. District Court, District of Rhode 
Island, see 1954 Trade Cases {| 67,828, and 67,659; 1950-1951 Trade Cases § 62,580, 62,581; 


1948-1949 Trade Cases { 62,305. 
1948-1949 Trade Cases {] 62,414. 


Final Judgment as to Builders Iron 
Foundry (Now B-I-F Industries, 
Inc.) and Henry S. Chafee 


Epwarp W. Day, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on Novem- 
ber 18, 1946, the defendants Builders Iron 
Foundry (now B-I-F Industries, Inc.) and 
Henry S. Chafee having appeared and filed 
their answers denying the substantive alle- 
gations thereof, and the plaintiff and the 
said defendants by their attorneys having 
severally consented to the entry of this Final 
Judgment without trial of any issue of fact 
or law herein and without admission by the 
parties in respect of any such issue, and the 
Court having considered the matter and 
being duly advised; 


Now therefore, before any testimony has 
been taken and without trial of any issue of 
fact or law herein, and upon consent of the 
parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 
This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
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For a prior opinion of the U. S. Supreme Court, see 


The complaint states a cause of action 
against the said defendants under Sections 
1 and 2 of the Act of Congress of July 2, 
1890, entitled: “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,” as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Equipment” means any machine, 
device or apparatus of a kind or type 
offered for sale, lease or use for dispensing 
or feeding, in determinate ratios or meas- 
ured quantities, chlorine, in any form or in 
any physical or chemical combination, to or 
in the treatment of sewage, swimming pool 
water, or water for human consumption or 
personal use; 


(B) “Sanitary field” means the field of 
the treatment of sewage, swimming pool 
water or water for human consumption or 
personal use, but does not include the fields 
of the feeding or dispensing into, or treat- 
ing of, water for the prevention of the spoil- 
age of food or in industrial usage; 


(C) “Purchaser” means any vendee or 
lessee of, or any person with an option or 
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other right to buy or lease, any equipment 
or anyone acting on behalf of such vendee, 
lessee or person; 


(D) “Person” means an individual, part- 
nership, firm, association, corporation or 
any other legal entity; 


(E) “Defendants” means Builders Iron 
Foundry and Henry S. Chafee; 


(F) “Competitive bidding” means any bid 
made in the sanitary field in response to 
publicly announced or advertised solicita- 
tions by public or private bodies for bids 
to be considered at indicated times and 
places. 


Tale 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, agents, repre- 
sentatives, employees, successors, assigns 
and domestic subsidiaries, and to any per- 
son acting under, through or for such de- 
fendant, its subsidiaries or successors. 


IV 
[Agreements Terminated] 


(A) Each of the following contracts, 
agreements, and arrangements, and any 
agreements and arrangements amendatory 
thereof or supplemental thereto, is ordered 
to be terminated; and defendants are jointly 
and severally enjoined and restrained from 
the further performance or enforcement of 
any of the provisions of such contracts, 
agreements, and arrangements: 


(1) Agreement of 1935 among Wallace 
& Tiernan Company, Inc. Wallace & 
Tiernan Products, Inc., Builders Iron 
Foundry, and Henry S. Chafee, to allo- 
cate, apportion or divide in any way the 
market for distribution of chlorinating or 
feeding equipment; 


(2) Agreement of April 21, 1938 be- 
tween Builders Iron Foundry, and Wal- 
lace & Tiernan Products, Inc. 


(B) The defendants are jointly and sever- 
ally enjoined and restrained from entering 
into, performing, enforcing, furthering or 
adhering to, directly or indirectly, or claim- 
ing any rights under any contract, agree- 
ment, arrangement, understanding, plan or 
program having the purpose or effect of 
continuing, reviving or renewing any of the 
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contracts, agreements, and arrangements 
referred to in subsection (A) of this Sec- 
tion IV. 


V 
[Practices Enjoined] 


The defendants are jointly and severally 
enjoined and restrained from: 

(A) Entering into, performing, enforcing, 
furthering or adhering to any contract, 
agreement or understanding with any per- 
son other than contracts, agreements, or 
understandings solely with their own sub- 
sidiaries, bona fide agents or employees: 


(1) To allocate, apportion or divide in 
any way markets or sales territories for 
the manufacture, sale or distribution of 
any equipment; 

(2) To deal exclusively with any per- 
son in the sale, purchase or distribution 
of any equipment in the sanitary field; or 
to have any person deal exclusively with 
any defendant in the manufacture, sale 
or distribution of any equipment; 

(3) To refrain from, restrain or limit 
manufacture, sale or distribution of any 
equipment, either according to volume, 
types of product, or any other basis; or 
to apportion or allocate customers for 
any equipment in any territory or market; 

(4) To exclude any manufacturer, seller 
or distributor of any equipment from any 
territory or market; or to interfere with 
or to restrict any such manufacturer or 
distributor in competing in any territory 
or market; 


(5) To fix, determine, maintain or ad- 
here to prices or price ranges or other 
terms or conditions of sale or resale to 
or by third persons of any equipment in 
the sanitary field; 

(6) For such person not to engage in 
the manufacture, sale, installation, servic- 
ing or distribution of equipment; 


(B) Offering to furnish or furnishing any 
equipment or any services or technical in- 
formation in the sanitary field on terms 
more favorable to any person dealing ex- 
clusively with any defendant than to any 
person not so dealing; 


(C) Discriminating against any person 
as to the availability of, delivery date of, or 
prices charged for any equipment in the 
sanitary field because such person refuses 
to deal exclusively with any defendant; 
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(D) Requiring, requesting or inducing 
any person to enter into or adhere to any 
contract, agreement or arrangement con- 
trary to the provisions of subsection (A) 
of this Section V; 

(E) Because of the refusal of any person 
to enter into or adhere to any contract, 
agreement or understanding contrary to the 
provisions of Subsection (A) of this Sec- 
tion V: 


(1) Refusing to sell to or purchase 
from such person any equipment; 

(2) Imposing discriminatory conditions 
in the sale or purchase of any equipment; 

(3) Refusing to make available services 
or technical information; 

(4) Discriminating in the grant, dis- 
closure or rendering available of licenses, 
rights, information, advice or assistance 
with respect to any patent, invention, dis- 
covery, improvement, practice, formula, 
device, process, method or other technical 
information relating to equipment. 


VI 
[Exclusive Dealing and Related Practices] 


The Defendants are jointly and severally 
enjoined and restrained from: 

(A) Leasing, selling, or making or ad- 
hering to any contract for the lease or sale 
of, any equipment or product in the sanitary 
field, whether patented or unpatented, or 
fixing a price charged therefor or discount 
from or rebate upon such price, on or ac- 
companied by any condition, agreement or 
understanding; 


(1) That the lessee or purchaser thereof 
shall purchase or lease any other équip- 
ment or product manufactured or supplied 
by any defendant or by any other desig- 
nated source; 

(2) That the lessee or purchaser thereof 
shall not purchase or lease any other 
equipment or product manufactured or 
supplied by any other person; 

(3) That the lessee or purchaser thereof 
shall purchase from the defendants or any 
of them, any volume, quota, percentage or 
value of any other equipment or product; 


(B) Refusing to sell or lease, or discrimi- 
nating in the sale, lease or making available 
of, any equipment in the sanitary field or 
in the making of repairs upon equipment 
manufactured or sold by defendants or in 
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making available or rendering any services 
or information in the sanitary field because 
the purchaser or prospective purchaser 
thereof, procures or uses or has procured 
or used any equipment or other product 
supplied by any other person; 

(C) Removing any equipment in the sani- 
tary field from the premises of any purchaser 
thereof, because such purchaser purchases, 
uses or deals in, or has purchased, used or 
dealt in, any equipment or other product 
manufactured or supplied by any other 
person; 

(D) Entering into, adopting, adhering to 
or furthering any agreement or course of 
conduct for the purpose of or which in effect 
constitutes the making of or adhering to a 
contract or arrangement containing a condi- 
tion contrary to the provisions of subsection 
(A) of this Section VI; or adopting or ad- 
hering to any course of conduct contrary 
to subsections (B) or (C) of this Section VI. 


VII 
[Price Cutting Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from cutting prices 
or discriminating in price for the purpose 
of destroying a competitor in the manu- 
facture, sale, distribution, installation or 
servicing of equipment. 


VIII 
[Brokerage Commissions] 


The defendants are jointly and severally 
enjoined and restrained from offering, pay- 
ing or granting, or causing to be offered, 
paid or granted, anything of value as a 
commission, brokerage or other compensa- 
tion or any allowance or discount in lieu 
thereof to any agent, representative or other 
intermediary known by defendant to be sub- 
ject to the direct or indirect control of its 
vendee or to be acting in fact for or in be- 
half of its vendee in connection with any 
sale or lease of equipment or installation or 
engineering services in connection therewith. 


IX 
[Bidding] 
Defendants are jointly and severally en- 
joined and restrained from: 
(A) Requiring, requesting or inducing 
any person to submit complimentary, split, 
collusive or dummy bids; 
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(B) Where competitive bidding is re- 
quired by law or where any person is about 
to issue invitations for competitive bids, 
requiring, requesting or inducing any person: 


(1) To issue invitations to bid on con- 
tracts for equipment in the sanitary field 
only to a defendant; 

(2) To reject any bid because equip- 
ment not manufactured, sold or distributed 
by a defendant is offered in such bid; 

(3) To reject bids and issue new invita- 
tions to bid solely for the purpose of en- 
abling any defendant to underbid the 
lowest bid submitted. 


xX 
[Activities in Associations] 
The defendants are jointly and severally 
enjoined and restrained from: 


(A) Making any contribution to or under- 
writing, in whole or in part, directly or in- 
directly, the expenses of any organization or 
association, or the officers, directors, or em- 
ployees thereof, whose principal member- 
ship consists of persons whose principal 
activties are related to or concern the manu- 
facture, sale, lease, distribution, installation 
or use of equipment in the sanitary field; 
provided, however, that the defendants may 
pay their respective regular or sustaining 
membership dues or pro rata assessments in 
such organizations or associations, and the 
corporate defendant may hire space for use 
in exhibiting such equipment at conventions 
of such organizations and use and pay for 
advertising in journals of such organizations 
or associations at their regular rates; and 
provided further this subsection (A) shall 
not prohibit contributions by the corporate 
defendant to projects to which contributions 
are also being made by defendant’s com- 
petitors at the request of any such organiza- 
tion or association where such project is 
for the benefit of the entire industry; 

(B) Defraying, directly or indirectly, in 
whole or in part, the expense of any person 
(other than persons employed by the corpo- 
rate defendant and compensated solely for 
services in fulfillment of such employment) 
in connection with meetings and conven- 
tions of any organization or association 
whose principal membership consists of 
persons whose principal activities are re- 
lated to or concern the manufacture, sale, 
lease, distribution, installation or use of 
equipment in the sanitary field, including 


| 67,901 


Court Decisions 
U.S. v. Wallace & Tiernan Co., Inc. 


Number 10—148 
12-7-54 


but not limited to, the American Water 


Works Association and _ the Federated 
Sewage and Industrial Wastes Associations. 
XI 


[Examination of Documents] 


The defendant Builders Iron Foundry is 
ordered and directed to maintain for a 
period of five years complete and intact, in 
an orderly classification and available promptly 
on notice, permitting prompt and selective 
examination of particular documents or cate- 
gories of documents, all of its books and 
records, correspondence, memoranda, re- 
ports and other writings relating to its 
business in the sanitary field. 


XII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Jus- 
tice shall, upon written request of the At- 
torney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant 
made to its principal office, be permitted 
(1) access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final Judg- 
ment, and (2) subject to the reasonable 
convenience of said defendant and without 
restraint or interference from it to interview 
officers and employees of said defendant, 
who may have counsel present, regarding 
any such matters, and upon such request 
the defendant shall submit such written 
reports to the Department of Justice with 
respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. No information obtained 
by the means provided in this Section 
XII shall be divulged by any represen- 
tative of the Department of Justice to 
any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party or as otherwise 
required by law. 

XIII 
[Retention of Jurisdiction] 

Jurisdiction is retained for the purpose 

of enabling any of the parties to this Final 
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U.S. v. Schine Chain Theatres, Inc. 

Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 


Judgment, for the modification of any of the 
provisions thereof, and for the purpose of 
enforcement of compliance therewith and 
for the punishment of violations thereof. 


[| 67,902] United States v. Schine Chain Theatres, Inc., et al. 


e In the United States District Court for the Western District of New York. 
No. 223. Dated November 23, 1954. 


Case No. 451 in the Antitrust Division of the Department of Justice. 


Civil 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Modification 
—Sale of Theatres—Restriction as to Future Use.—Defendants’ motion to modify a 
Provision of a consent decree requiring them to dispose of their interests in certain 
theatres, under the condition that they be sold only for use as picture theatres, so as 
to permit them to sell the theatres without the restriction as to future use was refused 
in all but one instance because the defendants admitted that the theatres are available 


for use as theatre properties. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.13, 8361.38, 8421. 
For plaintiff: John O. Henderson, U. S. Attorney, by Joseph E. McDowell, Special 


Assistant to the Attorney General, of counsel. 


For the defendants: Raichle, Tucker, and Moore by Frank G, Raichle and James O. 


Moore, Jr., of counsel. 


For prior judgments and opinions, see 1954 Trade Cases {| 67,844, 67,845, 67,848, 67,849, 
67,850; 1952-1953 Trade Cases f] 67,237; 1948-1949 Trade Cases {| 62,447, 62,245; 1946-1947 
Trade Cases { 57,518, 57,478; and 1944-1945 Trade Cases 1 57,413, 57,310, 57,309. 


[Motion To Amend Decree] 


Kwnicut, Chief Judge [In full text]: The 
consent decree herein, filed on June 24, 
1949, as amended by the order of Decem- 
ber 17, 1951, required the defendants to dis- 
pose of their interests in 46 theatres. Of 
the twenty of such theatres remaining un- 
disposed of, it is asserted by the defendants 
that 12 have been closed as theatres at 
various times commencing, one prior to 
1949, two in 1951, six in 1952 and two in 
1953. It is also asserted that each of these 
was operated at a loss during the last fiscal 
year of operation. 

By the consent decree and order defend- 
ants were required to sell their interests in 
such theatres under the condition that they 
be sold to be used as picture theatres. The 
defendants now ask that the decree and 
order, as respects this restriction, be modi- 
fied and that they be permitted to sell them 
without the restriction as to such use. The 
defendants assert that they have prospects 
for the sale of a number of these theatres 
and, that as to three of them, they now 
have offers to purchase. The original papers 
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herein included no claim that any definite 
proposals for purchase had been submitted 
for any of the twelve theatres. Subsequent 
to the filing of the petition an affidavit was 
submitted setting forth that proposals in 
writing had been submitted for the pur- 
chase of the State Theatre in Corning, 
N. Y.; the Southern in Bucyrus, Ohio; and 
the Strand in VanWert, Ohio. All that is 
claimed as to the balance of the twelve 
theatres is, in substance, that they expect 
to be able to dispose of them. As to all 
of the twelve theatres it is asked that the 
provisions in the consent decree and order 
aforesaid be changed to omit the restric- 
tions as to future use, and as to each of the 
last three mentioned theatres the proposal 
is for the purchase without restrictions. 


[State Theatre] 


As to the State Theatre, the proposal is 
to purchase for $25,000 net. It appears that 
in 1952 the defendants rejected an offer of 
$25,000 for this State Theatre because, as 
asserted, the offer was too low. In the 
light of the present offer to sell, it seems 
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that the defendants were unjustified in re- 
jecting the offer of 1952. There is another 
matter in connection with the State which 
should be mentioned. Included in the de- 
fendants’ affidavit submitted here is a letter, 
purported to have been received from the 
Mayor of Corning, stating that the State 
theatre building is a fire hazard and urging 
that such hazard be removed. Final action 
as to the State must await further inquiry 
respecting the actual condition of the 
building. 
[Southern Theatre] 


As to the Southern Theatre, a proposal 
is made to purchase defendants’ lease with- 
out restrictions as to use. This lease expires 
in 1958. The defendants have failed to 
dispose of this theatre for several years. 
According to the affidavits submitted herein 
it was closed on May 11, 1952, and that the 
loss in operation during the last fiscal year 
of operation was $4,314.83. I see no suf- 
ficient reason why a sale should be author- 
ized at this time. 


[Strand Theatre] 


As to the Strand, the tenant has a lease 
with the privilege of buying the property 
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for $10,000. This lease expires December 
31, 1954. The offer of the proposed pur- 
chaser is that Belpik Theatre Corporation 
(a Schine company) pay the purchaser 
$3,500 to be applied against the payment 
of the $10,000 under the purchase contract 
and the purchaser agrees to pay the balance 
of the $10,000 price on the closing and 
transfer of title to the property. This, of 
course, contemplates that the tenant in the 
first instance take up the contract to pur- 
chase. In view of the short time the lease 
is to run, I am of the opinion that the 
defendants should be authorized to sell. 


[Other Theatres] 


As to eight of the theatres not disposed 
of, it seems to be admitted by the defend- 
ants that they are available for use as 
theatre properties. The defendants urge 
that the Liberty Theatre in Cumberland 
should be eliminated from the decree and 
they state reasons for this request. It may 
be that there is merit in the request, but 
I do not feel that I should grant it at this 
time upon the single affidavit of defendants’ 
counsel. 


An order may be entered accordingly. 


[ 67,903] Charles A. Bonney v. Northern Arizona Amusement Company, Inc. 
No. 5796. Filed November 29, 1954. 
Honorable H. L. RusseE tt, 


In the Supreme Court of the State of Arizona. 


Appeal from the Superior Court of Coconino County. 
Judge. Judgment affirmed. 


Arizona Combinations in Restraint of Trade Law 


Combinations and Conspiracies Under State Laws—Practices—Contract Dividing a 
Business—Mutual Agreement Not to Compete——A mutual agreement between a stock- 
holder and a corporation that they shall not engage in a competitive business for a period 
of five years within a specified county, which agreement was included in a contract in 
which the stockholder agreed to surrender his shares of stock in the corporation in return 
for the business and property he had originally contributed to the corporation, was lawful 
under the Arizona antitrust laws. The agreement is ancillary to a contract dividing a 
business and disposing of interests therein, and the Arizona antitrust laws do not require 
that such an agreement also be supported by a transfer of good will. The agreement does 
not unfairly stifle competition nor tend to create a monopoly. Furthermore, the agreement 
does not constitute an unlawful combination in which two competitors agree to a division 
of territory. 


See Combinations and Conspiracies, Vol. 1, J 2319, 2330, 2345. 
For the appellant: Mangum & Flick, Flagstaff, Arizona. 
For the appellee: McQuatters & Stevenson, Flagstaff, Arizona. 
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[Mutual Agreement Not to Compete | 


Upatt, Justice [In full text]: Whether a 
mutual covenant in the contract before us— 
restricting the parties from engaging in a 
competitive business for a stated period of 
years in a given territory—is violative of 
our statute, is the sole question now to be 
determined. 


It has always been the policy of the com- 
mon law to foster trade and promote free 
competition; most states, including Arizona, 
have statutes prohibiting, within certain limits, 
monopolies and combinations of capital, 
skill, or acts in restraint of trade or tending 
to suppress competition. 


The facts, which are not in dispute, may 
be summarized as follows: 


Charles A. Bonney, defendant-appellant, 
for a considerable period of time prior to 
September 20, 1950, had been and was then 
engaged in operating a vending business 
consisting principally of pinball machines, 
shuffle games and like vending machines. 
Harold Longfellow and wife (who are not 
parties to this litigation) were then engaged 
in the business of renting and servicing 
music boxes, cigarette vending machines 
and some other amusement devices. On 
said date appellant Charles A. Bonney, 
C. C. Cheshire and O. B. Custis agreed to 
form an Arizona corporation to be known 
as Northern Arizona Amusement Company, 
Inc., to be managed by appellant, which 
corporation would acquire and operate the 
business of Charles A. Bonney and that of 
the Longfellows. 


The contribution of the appellant to the 
corporation was his then existing business 
for which he received 2,000 shares of cor- 
porate stock (par value $10), plus payment 
of his personal debts in the sum of approxi- 
mately $5,000. The contributions of C. C. 
Cheshire and O. B. Custis amounted to 
some $25,000 in cash, which made possible 
the purchase of the Longfellow business and 
the payment of the Bonney indebtedness. 
Each of these last-named parties was to 
receive 2,000 shares of capital stock. Pur- 
suant to this agreement the appellee cor- 
poration was formed and capital stock 
issued. Appellant, who was a man of many 
years of experience in the coin machine 
business, was elected president of the cor- 
poration and employed as its general 
manager at a salary of $500 per month. In 
this capacity appellant had personal con- 
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tact with all customers and coin machine 
locations of said corporation, 


This arrangement continued until Feb- 
ruary 6, 1952, on which date the maiority 
stockholders discharged appellant as gen- 
eral manager and removed him as president 
of the corporation. Fourteen days later 
appellant and appellee entered into a writ- 
ten agreement by which appellant was to 
surrender his 2,000 shares of capital stock 
in the appellee corporation, and to receive 
therefor the coin machine business and 
property he had originally contributed, plus 
machines of like nature acquired during the 
interim—less those machines that had been 
junked. Appellant’s personal indebtedness 
to the corporation was also to be cancelled. 
The corporation was to continue in that 
phase of the business originally acquired 
from the Lonegfellows. 

The salient portion of the agreement of 
February 20, 1952, that forms the basis of 
present litigation, is as follows: 


“3. It is mutually agreed: 


(c) That neither party shall directly or 
indirectly engage in competitive business 
for a period of five (5) years from and 
after March 1, 1952, within Coconino 
County, Arizona. That is to say, the 
First Party shall not compete with the 
Second Party in the sale, distribution or 
rental of music boxes, coin operated music 
machines, records and parts therefor, and 
in the sale, distribution and rental of ciga- 
rette vending machines and the sale of 
cigarettes thereby, and the Second Party 
shall not compete with the First Party in 
the sale, distribution and rental of those 
types of coin operated amusement devices 
which by this agreement are to be trans- 
ferred to the First Party from the Second 
Party for the period and within the areas 
above described.” 


The other terms and provisions of the agree- 
ment were substantially performed and the 
mutual covenant not to compete observed 
until on or about August 1, 1952, when 
appellant rented to certain of appellee’s 
customers music boxes in violation of the 
agreement. 


[Injunction Issued] 


Appellee promptly instituted an action 
seeking an injunction to restrain a violation 
of their agreement. The trial court granted 
a temporary restraining order without notice, 
and after a hearing thereon a temporary in- 
junction was issued. Thereafter when the 


1 67,903 


69,912 


case came on for trial on its merits judg- 
ment was entered enjoining the appellant, 
until March 1, 1957, from violating the 
“stay-out-of-business” covenant heretofore 
set forth. This appeal followed. 


[Arizona Antitrust Law] 


Appellant’s answer admitted the execu- 
tion of the agreement and its violation, and 
it cannot be gainsaid that there was a valu- 
able consideration to support the contract. 
The defense relied upon in the lower court 
is the same as that set forth in his sole 
assignment of error, which reads in part: 


‘% %* %* the covenant (in question) 
* * * Constitutes a combination of capital, 
skill or acts by two or more persons in 
direct violation of section 74-101, A. C. A. 
1939, and is therefore illegal, and further 
is in violation of public policy.” 
The particular portion of the above statute 
which the contract allegedly violates is the 
following: 


“A trust is a combination of capital, 
skill, or acts, by two (2) or more persons 
for any of the following purposes: 

“To create or carry out restrictions in 
trade or commerce or aids to commerce, 
or to carry out restrictions in the full and 
free pursuit of any business authorized or 
permitted by law; 

* * * 

“Any such combination is against pub- 

lic policy, unlawful and void, * * *,” 


[Ancillary Agreement—Good Will] 


Appellant recognizes we have decided 
that one engaged in any occupation may sell 
his stock in trade, including “good will,” 
and contract with the purchaser that he will 
not compete in the same locality for a time 
named, and upon violation of such a con- 
tract he may be enjoined. Henderson vw. 
Jacobs; 73 Ariz. 195, 239 P. 2d 1082. THe 
does not question that the limitations in the 
contract as to duration and locale are rea- 
sonable. His defense is that the contract 
in question, not being supported by the 
transfer of “good will,’ comes within the 
prohibition of above-quoted statute because 
appellant is a mere stockholder and hence 
could not transfer to the appellee corpora- 
tion the “good will” it already owned. To 
support this contention he relies upon Dodge 
Stationery Co. v. Dodge, 145 Cal. 380, 78 P. 
879, and the Annotation, “Validity of agree- 
ment of stockholder not to engage in busi- 
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ness in which corporation is engaged,” 
found in 63 A. L. R. 316. It should be noted 
that California and some of the other juris- 
dictions in which this contention has arisen 
have statutes which, in effect, provide that 
any agreement not to enter into competition 
is void unless ancillary to a sale of good 
will. Nevertheless, this technical defense 
has usually been rejected. In the Annota- 
tion in 63 A. L. R., supra, cited by the ap- 
pellant, the following statement of the rule 
appears at page 318: 


“k > OF an agreement, in reasonable 
restraint of trade and not having for its 
purpose the creation of a monopoly, by 
which a stockholder, upon the sale or pur- 
chase of stock, engages that he will not 
enter into the business in which the cor- 
poration is engaged for an ascertainable 
time and in a certain territory, is a valid 
and enforceable contract; but in one juris- 
diction (California) this rule is denied.” 


See also: Durham v. Lewis, 231 Ky. 601, 
21 S. W. 2d 1004; National Enameling & 
Stamping Co. v. Haberman (C. C. D. Conn.), 
125 F. 415; Martin v. Hawley (Texas Civ. 
App.), 50 S. W. 2d 1105; Annotation, 94 
A. de. RR. 341, 345; and text statements or 
rule in 36 Am. Jur., Monopolies, Sec. 60: 


“A covenant or contract not to engage 
in business in competition with the stock- 
holder’s corporation is held, in the absence 
of statutory regulation, to be binding on 
one who is a seller of stock, * * *, 

“« * * ‘The fact that the sale of stock 
does not transfer any title to the good 
will of the business—that being the prop- 
erty of the corporation itself—does not 
render such agreement invalid.” 


Certainly the agreement here in question 
is ancillary to a contract dividing a busi- 
ness and disposing of interests therein, and 
our statute sets forth no requirement that 
such contracts also be supported by a trans- 
fer of good will. 


A contract, said to be violative of our 
statute as being an illegal restraint of trade, 
is to be measured by the yardstick set forth 
in the case of Tucson Federal Savings & 
Loan Ass'n v. Aetna Investment Corp., 74 
Ariz. 163, 245 P. 2d 423: 


“* * * We hold that for an agree- 
ment to be invalid as a restraint of trade 
it must be an attempt or must actually 
tend to control prices or that it unfairly 
stifles competition or the free flow of trade 
or commerce.” (Italics supplied.) 
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We cannot see how the agreement now be- 
fore us “unfairly stifles competition.” Ap- 
pellant severed his connection with and 
disposed of his interest in a business that 
had been in great measure dependent upon 
his skill and ability. There is no question 
that he was fairly and adequately compen- 
sated for his interest in the corporation. 
The agreement did not tend to create a 
monopoly as the field of competition was 
not closed except as to the particular parties 
affected, and the record reveals that others 
have since engaged in competition with ap- 
pellee in the aera. The restraint imposed 
by the agreement upon one party is no 
greater than the protection required for the 
other party. See, Tucson Federal Savings & 
Loan Ass'n v. Aetna Inv. Corp., supra. As 
stated in the Kentucky case of Durham vw. 
Lewis, supra: 


“It seems quite clear to the court that, 
as manifested by the record in this case, 
a stockholder, who has been in active 
charge of a corporate business, and who 
has, by reason thereof, acquired a knowl- 
edge of and wide acquaintance with pro- 
ducers of the commodities the corporation 
deals in, may increase the vendibility of 
his stock by agreeing with the buyer that 
he will refrain from carrying cn or en- 
gaging in the same sort of business for a 
limited time and within reasonable limits 
as to territory * * * the covenant cf the 
seller is ancillary to the sale of his stock, 
and may be regarded and treated as neces- 
sary to protect the buyer in the enjoyment 
of the legitimate fruits of his purchase and 
to protect him from the unjust use of those 
fruits by the seller.” (Italics supplied.) 


The description by District Judge Platt, 
in the case of National Enameling & Stamp- 
ing Co. v. Haberman, supra, well applies to 
the appellant in the instant case: 
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“He has all the qualities which render 
his restrictive convenant of great value, 
and, that fact being recognized by the 
parties he reecived $50,000 in addition to 
his stockholder’s share of the fruits of the 
sale. Possibly his dangerous proclivities 
were suspected; be that as it may, his 
superior value was clearly recognized and 
very well paid for in advance. He ought 
to be the last man on the list of cove- 
nantors to find fault with the bargain 
which he made, presumably, in the best 
of faith.” 


Finally, appellant contends that because 
this contract is bilateral it is necessarily a 
combination forbidden by our statute. We 
cannot see how the fact that this agreement 
is mutual and reciprocal destroys its validity. 
This case is dissimilar to that in which two 
competitors agree to a division of territory 
to be served by each as in the case of 
Flowers & Peagler v. W. T. Smith Lumber 
Co, 157 Alat’505,-476So. 1022, so strongly 
relied upon by appellant. The rule there 
laid down relates to agreements entered into 
for an illegal purpose, and does not apply 
to ancillary covenants of restraint in agree- 
ments made for legitimate purposes. 


[A firmed] 


We perceive no legal justification for 
appellant violating his solemn agreement 
not to compete for a limited time with 
appellee’s operations in Coconino County. 
The contract was fairly entered into and is 
supported by a valuable consideration. The 
learned trial court, therefore, did not err 
in enforcing the covenant “to-stay-out-of- 
such-business.” 

Judgment affirmed. 

Concurring: M. T. Puetps, Chief Justice, 
and R. C. Sranrorp, ArrHur T. LaPrape, 
Duptey W. Wrnprs, Justices. 


[67,904] Charles L. Lawson and Herbert M. Lawson, Partners doing business 
under the frm name of Lawson Vault Company v. Woodmere, Inc., Ridgelawn Cemetery 
Association, Huntington Vault Company, Harry S. Shivel, and Robert M. Bagby. 


In the United States Court of Appeals for the Fourth Circuit. 
October 7, 1954. Decided November 9, 1954. 


No. 6831. Argued 


Appeal from the United States District Court for the Southern District of West 


Virginia, at Huntington. WzLxin, Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Construction of Sherman Act—linterstate Com- 
merce—Shipment of Products into State—Cemeteries—A burial vault manufacturer’s 
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importation from without the State of West Virginia of some of the materials which it 
uses in the manufacture of the vaults, which are sold locally, does not involve interstate 
commerce under the Sherman Act. Also, the manufacturer’s sale of metal vaults in 
West Virginia, which vaults had, at some time, been brought into West Virginia from 
some other state does not involve interstate commerce. These vaults cease to be in the 
flow of interstate commerce once they have come to rest in West Virginia and are held 
there for local sale. Also, the business of operating a cemetery is an intrastate business. 


See Combinations and Conspiracies, Vol. 1, J 2035.213. 


Combinations and Conspiracies—Construction of Sherman Act—Incidental Restraints 
of Trade—Cemetery Regulations—The dismissal of a burial vault manufacturer’s com- 
plaint alleging that commonly-owned cemeteries granted their vault company the exclu- 
sive right to install all vaults in the cemeteries, and the right to charge an installation 
fee, was affirmed on the ground that no interstate commerce was involved. The Sherman 
Act does not cover restraints that are merely incidental, casual, and immaterial. The 
cemeteries do not operate a public utility, and they are not affected with a public interest. 
Furthermore, the vault company was not given the exclusive right to sell vaults installed 
in the cemeteries, and neither the plantiffs’ nor the defendants’ businesses involved inter- 


state commerce. 


See Combinations and Conspiracies, Vol. 1, J 2005.110, 2005.670; Private Enforcement 


and Procedure, Vol. 2, {| 9009.600. 


For the appellants: Thomas W. Harvey. 


For the appellees: Luther E. Woods, Jr. (Campbell, McNeer & Woods, and C. F. 


Bagley, on brief). 


Affirming a judgment of the U. S. District Court, Southern District of West Virginia, 
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Before PARKER, Chief Judge, Dore, Circuit Judge, and Horrman, District Judge. 


[Dismissal Affirmed] 


Dosiz, Circuit Judge [In full text]: 
Charles L. Lawson and Herbert M. Lawson 
instituted, in the United States District 
Court for the Southern District of West 
Virginia, a civil action against Woodmere, 
Incorporated, Ridgelawn Cemetery Asso- 
ciation, Huntington Vault Company and 
Harry S. Shivel and Robert M. Bagby, 
seeking damages and injunctive relief under 
the Sherman Anti-Trust Act, 15 U.S. C. A. 
§§ 1, 2, 15. The District Court denied the 
motion of plaintiffs for summary judgment 
and granted the motion of defendants to 
dismiss, on the score that there is no inter- 
state commerce involved within the mean- 
ing of the Sherman Anti-Trust Act. Plain- 
tiffs have appealed to us. We think the 
judgment of the District Judge was quite 
correct and we must therefore, affirm it. 


[Business Activity] 


Plaintiffs, as partners, carried on, in 
Huntington, West Virginia, the business of 
manufacturing and selling concrete burial 
boxes and concrete burial vaults. They also 
sold metal burial vaults. These metal 
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vaults, and some of the materials used in 
the construction of the concrete boxes and 
concrete vaults, were bought outside of 
West Virginia. All the boxes and vaults, 
until they were sold, were stored at Hunt- 
ington in the warehouse of plaintiffs. On 
rare occasions, plaintiffs ordered a special 
metal vault for a customer which, upon its 
receipt by plaintiffs, was delivered directly 
for the use of the customer. 


Woodmere and Ridgelawn are West Vir- 
ginia corporations, each operating a ceme- 
tery in Cabell County, West Virginia. The 
stock of Ridgelawn is owned by Woodmere. 
These two corporations have the same off- 
cer, the defendants, Shivel and Bagby. The 
defendant, Huntington Vault Company, is 
a West Virginia corporation organized by 
Shivel and Bagby to engage in the vault 
business. Vault companies, it seems, would 
not sell direct to cemeteries. The stock of 
Huntington Vault Company is owned, in 
equal amounts, by Shivel and Bagby. It 
purchases its vaults outside the state and 
stores them on the property of Woodmere 
and Ridgelawn cemeteries until they are 
used. All three of these corporations have 
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the same officers and maintain headquarters 
in the same building. The Vault Company 
has been deemed an integral part of the 
business conducted by Woodmere and 
Ridgelawn. 


In October, 1950, Woodmere and Ridge- 
lawn notified all vault companies and under- 
takers that all vaults to be used in these 
cemeteries would be installed by Woodmere 
and Ridgelawn; that all vaults would have 
to be delivered at least four hours before 
the funeral ceremony; and that the vault 
companies would be charged an installation 
fee of $25.00, payable before the installation 
of the vault. 


In November, 1952, Woodmere and Ridge- 
lawn entered into a contract with Hunting- 
ton Vault Company under the terms of 
which the Vault Company took over the 
installation of all vaults in Woodmere and 
Ridgelawn, according to the rules and regu- 
lations prescribed by the two cemeteries. 
By this contract the Vault Company was 
given the right to charge a fee for each 
installation, provided the fee did not exceed 


$25.00. 
[Alleged Antitrust Violation] 


The arrangements and practices between 
the defendants under these contracts are 
attacked by plaintiffs as being violative of 
the Sherman Anti-Trust Act. Accordingly, 
plaintiffs, in their complaint, sought treble 
damages, an injunction against the defend- 
ants and such other relief as might be 
proper and just. 


[No Exclusive Right] 


It might be noted that Huntington Vault 
Company had, under the agreements in 
question, no exclusive right to sell the 
vaults which were to be installed in Wood- 
mere and Ridgelawn cemeteries. Indeed, 
the principal supplier of these vaults has 
been the Tri-State Vault Company, an in- 
dependent concern, as to which the defend- 
ants exercise neither ownership nor control. 
At no time has Huntington Vault Company 
acquired a major part of this vault business 
and its sales of vaults have shown a decrease. 


[Interstate Commerce] 


We come first to the contention of plain- 
tiffs that interstate commerce under the 
Sherman Act is here involved because plain- 
tiffs import from without West Virginia 
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some of the materials which they use in 
the manufacture of their burial boxes and 
vaults. This contention seems to be quite 
lacking in merit. Certainly, it finds little 
or no support in the decided cases. 


Thus, in Brosious v. Pepsi-Cola Co. [1946- 
1947 ‘TRavE Cases {| 57,459], 155 F, (2d) 99, 
103, Circuit Judge Stephens said: 


“The concentrate, a principal ingredient 
of the completed article of commerce, 
was shipped from New York to ware- 
house in Pennsylvania, where the article 
of trade was compounded and packaged. 
Did the interstate movement of the con- 
centrate end when the ten-gallon con- 
tainers of concentrate were received at 
Cloverdale Spring Company’s plant; or 
did it, in its transition with other sub- 
stances into a bottled and labeled bever- 
age sold to the trade, continue in the 
flow of interstate commerce? We are of 
the opinion that the interstate movement 
ended with the containers resting in 
Cloverdale’s warehouse.” 


Again, from the opinion of Circuit Judge 
Allen in Ewing-Von Allmen Dairy Co. v. 
C. & C. Ice Cream Co. [1940-1943 Trape 
Cases {[ 56,005], 109 F. (2d) 898, 900, (cert. 
den. 312 U. S. 689): 


“We do not regard the transactions 
complained of as creating a direct and 
substantial burden on interstate commerce. 
The ingredients which came from with- 
out the state ceased to be a part of inter- 
state commerce when manufactured and 
sold in Kentucky. The sales in appel- 
lants’ retail stores were entirely of a local 
nature, made after all transportation, local 
and interstate, had ceased, and were be- 
yond the regulatory power of Congress 
over interstate commerce.” 


And Chief Justice Hughes, in the cele- 
brated case of Schechter Corporation v, 
Umited States, 295 U. S. 495, 543, stated: 


“The undisputed facts thus afford no 
warrant for the argument that the poultry 
handled by defendants at their slaughter- 
house markets was in a ‘current’ or ‘flow’ 
of interstate commerce and was thus sub- 
ject to congressional regulation. The 
mere fact that there may be a constant 
flow of commodities into a State does not 
mean that the flow continues after the 
property has arrived and has become 
commingled with the mass of property 
within the State and is there held solely 
for local disposition and use. So far as 
the poultry here in question is concerned, 
the flow in interstate commerce had 
ceased. The poultry had come to a per- 
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manent rest within the State. It was not 
held, used, or sold by defendants in rela- 
tion to any further transactions in inter- 
state commerce and was not destined for 
transportation to other States. Hence, 
decisions which deal with a stream of 
interstate commerce—where goods come 
to rest within a State temporarily and are 
later to go forward in interstate com- 
merce—and with the regulations of trans- 
actions involved in that practical continuity 
of movement, are not applicable here.” 


See, also, East Ohio Gas Co. v. Tax Com- 
mission, 283 U. S. 465; Danciger v. Cooley, 
248 U. S. 319; Walling v. Goldblatt Brothers, 
128 F. (2d) 778, 782; Jewel Tea Co. v. 
Williams, 118 F. (2d) 202, 207; Lipson v. 
Socony Vacuum Corp., 87 F. (2d) 265, 266. 

Equally without merit is plaintiff's argu- 
ment that the Sherman Anti-Trust Act may 
be invoked on the ground that interstate 
commerce is involved because some of the 
metal vaults sold by them in West Vir- 
ginia had, at some earlier time, been brought 
into West Virginia from some other State. 
These vaults cease to be in the flow of 
interstate commerce, within the Sherman 
Anti-Trust Act, once they have come to 
rest in the warehouse of plaintiffs, and are 
there held for local sale. 


In Industrial Association of San Francisco 
v. United States, 268 U. S. 64, 78-79, Mr. 
Justice Sutherland stated: 


“It is true, however, that plaster, in 
large measure produced in other states 
and shipped into California, was on the 
list; but the evidence is that the permit 
requirement was confined to such plaster 
as previously had been brought into the 
state and commingled with the common 
mass of local property, and in respect of 
which, therefore, the interstate movement 
and the interstate commercial status had 
ended.” 


And, to quote Judge Allen again in the 
Ewing-Von Allmen case, supra, (109 F. (2d) 
at page 900): 

“The sales in appellants’ retail stores 
were entirely of a local nature, made after 
all transportation, local and interstate, has 
ceased, and were beyond the regulatory 
power of Congress over interstate com- 
merce.” 

See, also, the Schechter, Lipson and Jewel 
Tea cases cited, supra, and Levering & Gar- 
rigues Co. v. Morrin, 289 U. S. 103. 


The cases cited by the plaintiffs present 
factual situations quite different from those 
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in the instant case. These cases are all 
readily distinguishable and have no appli- 
cation here. We find nothing in these cases 
to militate against the views we have ex- 
pressed. United States v. Lorain Journal 
[1950-1951 TrapE Cases § 62,957], 342 U. S. 
143: Standard Oil Co. v. United States [1948- 
1949 TrapvE CASES J 62,432], 337 U. S. 293; 
United States v. Women’s Sportswear Manu- 
facturing Assn. [1948-1949 TRADE CASES 
{ 62,390], 336 U. S. 460; Mandeville Island 
Farms v. American Crystal Sugar Co. [1948- 
1949 TrapEe Cases J 62,251], 334 U. S. 219; 
Wickard v. Filburn, 317 U. S. 111. 


[Rule of Reason] 


In the classic cases of Standard Oil Co. 
v, United States, 221 U. S. 1, and United 
States v. American Tobacco Co., 271 U. S. 
106, the Supreme Court established the 
celebrated “rule of reason” by holding that 
not all restraints of interstate commerce 
are within the ambit of the Sherman Anti- 
Trust Act, but only those restraints which 
are undue or unreasonable. The Act does 
not cover restraints that are merely inci- 
dental, casual and immaterial. The defend- 
ants here operate no public utility; they 
are not, in any sense, affected with a public 
interest. On the contrary, their activities 
are clearly and intensely local. Accord- 
ingly, the activities of defendants fall with- 
out the ambit of the Sherman Anti-Trust 
Act. 


Both Ridgelawn and Woodmere in sell- 
ing lots have obligated themselves to main- 
tain their cemeteries and have created a 
perpetual care fund for this purpose. Of 
necessity the cemeteries have had to reserve 
the right at all times to adopt reasonable 
rules and regulations with respect to their 
maintenance. Every purchaser of a lot has 
made his purchase upon the understanding 
that the use of his lot will be subject to 
reasonable rules and regulations of the 
cemetery, and his deed contains such a pro- 
vision. In the light of this duty to preserve 
the cemetery properties. Woodmere and 
Ridgelawn, we think, have the right to 
select the person or persons who shall per- 
form services with respect to their proper- 
ties and the right to prescribe and enforce 
the conditions upon which these services 
shall be performed. 


Clearly distinguishable from the case be- 
fore us aré the cases cited by appellants. 
Thus, United States v. Trenton Potteries Co., 
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273. U. S. 392, and. Kiefer-Stewart Co. v. 
Seagram [1950-1951 Trapr Cases 1 62,737], 
340 U. S. 211, involved price-fixing on a 
large scale. 


United States v. Socony-Vacuum Oil Co. 
[1940-1943 Trap Cases J 56,031], 310 U. S. 
150, was concerned with an admitted com- 
bination among oil companies to eliminate 
“distress” gasoline as a market factor for 
spot market prices for gasoline by purchas- 
ing the excess production of independent 
refiners and thus maintaining and fixing the 
spot market price of gasoline. The com- 
bination involved a large majority of the 
prominent oil companies in the United 
States, and obviously affected and restrained 
commerce. 


In Fashion Originators’ Guild v. Federal 
Trade Commission [1940-1943 Trape Cases 
756,101], 312 U. S. 457, the respondents 
had combined in an effort to prevent their 
customers from purchasing any dresses not 
manufactured by them. International Salt 
Company v. United States [1946-1947 Trapr 
Cases { 57,635], 332 U. S. 392, involved a 
contract whereby the salt company required 
the users of its patented machines to use 
its salt. 


From the opinion of Judge Wilkin in the 
District Court, we quote this apt paragraph, 
with which we cordially agree: 

“It seems to this Court that all the 
arrangements made by the cemeteries are 
within their rights and powers, and be- 
yond the power of Congress to regulate 
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or control. Certainly it would seem to be 
within the power of cemeteries to specify 
the kind of boxes and vaults that could 
be used, and they would seem to have 
the right to require that all installations 
be made by them, their servants or agents. 
It seems clear that what they could do 
themselves, they could contract that some- 
one else do, even if such regulations, con- 
tracts, or requirements should have some 
indirect and remote effect upon interstate 
commerce. The owning and managing 
of a cemetery is certainly intrastate busi- 
ness. As stated in the cases cited above, 
the transactions complained of can not 
be regarded as creating a direct and sub- 
stantial burden on interstate commerce. 
The ingredients, which come from with- 
out the state, cease to be a part of inter- 
state commerce when manufactured and 
sold in West Virginia. The sales made 
by the plaintiffs, except in rare instances, 
are local in nature, because made after 
interstate transportation has ceased. They 
are, therefore, also beyond the purview of 
Federal authority over interstate com- 
merce. The arrangements complained of 
went no further than to require a pay- 
ment of installation fee for the work 
which was assumed by the cemeteries or 
their agent. Such arrangements did not 
prohibit sales by the plaintiffs, and the 
effect of such arrangements on interstate 
trade, if any, was clearly incidental, indi- 
rect, and remote.” 


The judgment of the District Court is 
affirmed. 


Affirmed, 


[167,905] United States v. E. I. du Pont de Nemours and Company, General Motors 
Corporation, United States Rubber Company, Christiana Securities Company, Delaware 


Realty & Investment Corporation, Pierre S. 


du Pont. 


du Pont, Lammot du Pont, and Irenee 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. Civil Action No. 49 C 1071. 


Dated December 3, 1954. 


Case No. 987 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Conspiracy To Restrain and Monopolize Trade— 
Monopolization—Interlocking Stock Controls in Different Manufacturing Lines—Proof 
of Conspiracy—Exercise of Control.—A complaint charging that manufacturers of chemi- 
cals, automobiles, and rubber products, and security holding companies and individuals, 
which were interrelated through stock ownership or other means, (1) conspired to restrain 
trade in certain products produced by the manufacturers, (2) conspired to monopolize 
trade in the products, and (3) restrained and monopolized trade in the products, through 
the control of the management and policies of the three manufacturing defendants, for 
the purpose of creating and exploiting protected markets for certain products produced 
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by the chemical and rubber product companies and of reserving certain exclusive fields 
of production to the chemical company, was dismissed on the ground that the Govern- 
ment failed to establish the existence of any conspiracy or unlawful monopoly. Although 
there was evidence that the defendants engaged in certain concerted action, none of the 
actions taken in concert had as their objective, or necessary consequence, the imposition of 
any limitation upon the free flow of trade or commerce. A number of such actions, such 
as the formation of the security holding companies, were undertaken for purely personal 
reasons unrelated to restraint of trade or the monopolization of trade. 


See Combinations and Conspiracies, Vol. 1,  2005.360, 2005.833, 2005.865; Monopolies, 
Vol. 1, { 2610.100, 2610.170. 


Combinations and Conspiracies—Conspiracy To Restrain and Monopolize Trade— 
Monopolization—Interlocking Stock Controls in Different Manufacturing Lines—Exercise 
of Control—Limitation on Ability To Deal Freely with Competitors.—In an action charg- 
ing that manufacturers of chemicals, automobiles, and rubber products, and security hold- 
ing companies and individuals, which were interrelated through stock ownership or other 
means, conspired to restrain and monopolize and did restrain and monopolize trade in 
certain products, the Government failed to prove that there existed a limitation upon the 
automobile manufacturer’s ability to deal as it pleased with competitors of the chemical 
and rubber product companies. The record supports the finding that there has not been, 
nor is there at present, a conspiracy to restrain or to monopolize trade; and that there were 
no limitations or restraints upon the automobile manufacturer’s freedom to deal freely and 
fully with competitors of the chemical and rubber product companies, no restraint or 
monopolization of the automobile manufacturer’s market, no restraint or monopolization 
of the trade between the chemical and rubber product companies, and no limitation or 
restraint upon the freedom of the automobile manufacturer to deal with its chemical discoveries. 


See Combinations and Conspiracies, Vol. 1, J 2005.825; Monopolies, Vol. 1, J 2610.300. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Stock Acquisition—Restraint of Trade—A com- 
plaint alleging that an acquisition of stock in a manufacturer of automobiles and other 
products by interests connected with the manufacturing of chemicals and rubber products 
violated Section 7 of the Clayton Act was dismissed, where there was no evidence, during 
the thirty years since the acquisition took place, that a restraint of trade has resulted. 
There is no basis for a finding that there is or has been any reasonable probability of 
such a restraint within the meaning of the Clayton Act. 


See Acquisitions of Stock or Assets, Vol. 1, § 4206.150, 4206.275. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and Victor H. 
Kramer, Trial Attorney, both of Washington, D. C.; Earl A. Jinkinson and Willis L. 
Hotchkiss, Special Assistants to the Attorney General; Ewart Harris, Paul V. Ford, 
Charles W. Houchins, all of Chicago, Illinois, Margaret H. Brass, Washington, D. C., 
Dorothy M. Hunt, Francis C. Hoyt, and Raymond P. Hernacki, Chicago, Illinois, Trial 
Attorneys. 


For the defendants: Covington & Burling, Washington, D. C., by John Lord O’Brian, 
Hugh B. Cox, Charles A. Horsky, Daniel M. Gribbon, and Wilbur R. Lester; Sidley, 
Austin, Burgess & Smith, Chicago, Ill., by Howard Neitzert and George Ragland, Jr.; 
for E. IJ. du Pont de Nemours and Company. Root, Ballantine, Harlan, Bushby & 
Palmer, New York, N. Y., by John M. Harlan and Philip C. Scott; Sidley, Austin, 
Burgess & Smith, Chicago, Ill., by Howard Neitzert and George Ragland, Jr.; for Pierre 
S. du Pont, Irenee du Pont, Christiana Securities Company, and Delaware Realty and 
Investment Corporation. Pope & Ballard, Chicago, Ill., by Ferris E. Hurd and Frank F. 
Fowle, Jr.; Henry M. Hogan, Detroit, Mich. Robert E, Nitschke, Detroit, Mich., James 
D. Carpenter, Jersey City, N. J., and William A. Grier, New York, N. Y.; for General 
Motors Corporation. Snyder, Chadwell & Fagerburg, Chicago, Ill., by John T. Chadwell, 
Rudy L. Ruggles, and James A. Rahl; Arthur, Dry & Dole, New York, N. Y., by Paul H. 
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Arthur, Morris E. Dry, Nelson F. Taylor, and Walter Barthold, Jr.; for United States 
Rubber Company. Howard Ellis and A. Leslie Hodson, Chicago, Ill.; Andrew J. Dall- 
stream, Chicago, Ill.; Guardians ad litem for certain minor Defendants. Claude A. Roth, 
Chicago, Ill., Guardian ad litem and Attorney for Henry Belin du Pont, III. Moore, 
Prangley & Clayton, Chicago, Ill., by Mark H. Clayton; Berl, Potter & Anderson, Wil- 
mington, Del., by William S. Potter and William Poole; Morris, Steel, Nichols & Arsht, 
Wilmington, Del., by Alexander L. Nichols; for certain individual Defendants. Winston, 
Strawn, Black & Towner, Chicago, Ill., by Guy A. Gladson and Thomas A. Reynolds; 
Richards, Layton & Finger, Wilmington, Del., by Robert H, Richards, Jr.; for Wilming- 
ton Trust Company. 


For prior decisions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1954 Trade Cases 167,898; 1953 Trade Cases { 67,509, 67,444, and 67,429; 
1952 Trade Cases {| 67,348, 67,307, 67,292; and 1950-1951 Trade Cases {62,809 and 62,557; 
and for a prior decision of the U. S. Supreme Court, see 1950-1951 Trade Cases {] 62,633. 


Memorandum 
[Sherman and Clayton Acts] 


Wa ter J. LaBuy, District Judge [In full 
text except for omissions indicated by as- 
terisks]: This action is brought by the 
United States Government for alleged vio- 
lation by defendants of Sections 1 and 2 of 
the Sherman Act (15 U.S. C. A.) declaring 
illegal every contract, combination, or con- 
spiracy in restraint of trade and prohibiting 
monopolization or the attempt to monopo- 
lize trade and commerce, and Section 7 of 
the Clayton Act (15 U. S. C. A. §18) de- 
claring illegal the acquisition of stock by a 
corporation in another where the effect of 
such acquisition may be to substantially 
lessen competition or tend to create a 
monopoly. 


[Defendants] 


The defendants against whom the action 
is brought are named and identified in the 
amended complaint as follows: 

The three defendant “manufacturers”: 
E. I. du Pont de Nemours and Company, 
General Motors Corporation, and United 
States Rubber Company. All of these com- 
panies transact business within the Northern 
District of Illinois and are found here. 

The three “corporate” defendants: Chris- 
tiana Securities Company; Delaware Realty 
& Investment Corporation; and Wilming- 
ton Trust Company, individually and as 
trustee. 

The remaining defendants come within 
the categoric description of “members of 
the du Pont family.” These members of the 
du Pont family are divided into the fol- 
lowing: 

The three “defendant individuals”: Pierre 
S. du Pont and Lammot du Pont, for whom 
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Suggestions of Death were filed May 6, 
1954 and January 16, 1953, respectively; 
and Irenee du Pont. 


The five “individual defendants”: Lam- 
mot du Pont Copeland; Colgate W. Darden, 
Jr.; Henry Belin du Pont; Pierre S. du 
Pont III; and George P. Edmonds. These 
defendants are alleged to be members of 
the du Pont family and to hold substantial 
amounts of voting stock of the defendant 
United States Rubber Company. 


The twenty-six “beneficiary” defendants, 
ten of whom are minors, also identified as 
“party in interest” defendants, who are not 
named as conspirators and who are benefici- 
aries of one or more trusts of which the 
defendant Wilmington is trustee. 


With the exception of the twenty-six 
beneficiary defendants, all defendants are 
alleged to have participated in acts which 
violate the anti-trust statutes, 


[Offense Charged] 


The Government’s statement of the of- 
fense is stated as follows: 


The Amended Complaint charges that 
the defendants have engaged in a con- 
spiracy to restrain trade in certain prod- 
ucts produced by the du Pont Company, 
United States Rubber, and General Motors, 
in violation of Section 1 of the Sherman 
Act, and to monopolize a substantial part 
of such trade in violation of Section 2 of 
the Sherman Act. It also alleges that the 
defendant du Pont Company has acquired 
a controlling interest in the stock or other 
share capital of General Motors in vio- 
lation of Section 7 of the Clayton Act. 
The Amended Complaint states further 
that the defendants have done the things 
which they conspired to do, namely, that 
they have restrained trade and monopo- 
lized a part of the commerce in certain 
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products. (Post-trial Brief, U. S., Vol. 


Tip. 39) 
[Alleged Basic Objectives] 


In its summary of the statement of evi- 
dence the Government states that the evi- 
dence, when viewed as a whole, shows that 
the defendants have designed and _ fol- 
lowed a pattern of business conduct which 
has three basic objectives. The first of 
these objectives has consisted of obtaining 
control of the management and policies of 
the three manufacturing defendants, du 
Pont, General Motors, and United States 
Rubber. The second of these objectives has 
consisted of the creation and exploitation 
of protected markets for certain of the 
products produced by du Pont and United 
States Rubber, to the exclusion of competi- 
tive suppliers. The third of these objectives 
has consisted of the reservation of certain 
exclusive fields of production to the du 
Pont Company. These three purposes have 
been served by the fostering of a network of 
interrelationships among the corporate and 
individual defendants. This has insured the 
perpetuation of control of the corporate 
entities under persons possessing in essence 
the same interests, and has enhanced the 
market position of each of the manufac- 
turing defendants. 


The Government further charges that the 
central thread of the entire pattern of 
conduct is the acquisition of interlocking 
stock controls and the use of such controls 
to dominate the management of the con- 
trolled corporations. (Post-trial Brief, 
Un Site Violeweeinas5s) 


There is no dispute regarding the facts 
culminating in the formation of the present 
du Pont Company. From 1802 to 1899 it 
was operated as a family partnership. The 
first corporate predecessor to du Pont was 
formed in 1899. In 1902 T. Coleman du 
Pont,’ Alfred J. ‘du Pont, and Pierre S. 
du Pont acquired the assets of the 1899 
company pursuant to a proposal advanced 
by Alfred I. du Pont. These assets were 
later taken over by the 1903 company. 
Until 1915, T. Coleman du Pont was the 
largest stockholder in du Pont; his holdings 
being about equal to the combined holdings 
of Alfred I. du Pont and Pierre S. du Pont. 
The present du Pont Company was organ- 
ized in 1915 to succeed the 1903 company. 


The factual approach to the issues in- 
volved herein will be clarified and simplified 
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by division of this memorandum into two 
general categories: First, the aspects of 
alleged control reflected in stock holdings, 
selection of officers, board and committee 
members; and, second, the trade aspects. 
The issue of conspiracy underlying as it 
does both phases of the case is of necessity 
interwoven and inseparable and is an ulti- 
mate fact which permeates the entire case. 


FACTS AS TO CONTROL 
Christiana and Delaware 


In December 1914 T. Coleman du Pont 
offered to sell a substantial block of his 
du Pont stock to du Pont for resale by the 
company to its principal younger execu- 
tives, but the offer was rejected since the 
price was considered too high. 


In the early part of 1915 T. Coleman du 
Pont offered to sell his stock to Pierre S. 
du Pont and others at a higher price. 


It is admitted that in 1915 Christiana was 
formed by a syndicate composed of Pierre 
S. du Pont, Lammot du Pont, Irenee du 
Pont, together with A. Felix du Pont, 
R. R. M. Carpenter, and John J. Raskob, 
for the purpose of acquiring this stock. 


The evidence shows that Christiana was 
organized so that members of the syndicate 
could use the stock of the corporation as 
security for a loan it was necessary for 
them to obtain to buy the stock of Cole- 
man du Pont. 


This block of stock consisting of 63,314 
shares of common and 14,599 shares of 
preferred was transferred to Christiana 
along with 28,177 shares of du Pont com- 
mon transferred to it by the six syndicate 
members. The six incorporators of Chris- 
tiana held all of the 75,000 shares of Chris- 
tiana. The day after Christiana was 
organized each returned to its treasury 
approximately 15% of the Christiana stock 
to be distributed to the chairman of the 
Executive Committee of du Pont, the eight 
department heads of du Pont, and the Gen- 
eral Counsel of du Pont under an agreement 
that the stock so assigned to each would 
become his property if he continued in the 
employ of the company for one year and 
that no assignee would sell or hypothecate 
the stock for three years. After this al- 
location, the six incorporators held 68,250 
shares of the 75,000 outstanding shares of 
Christiana, 
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After Coleman’s stock had been acquired, 
Alfred du Pont and others brought suit 
alleging that Pierre and his associates 
abused the trust of their official positions in 
obtaining the Coleman stock. The trial 
court determined to submit to a vote of the 
stockholders the question of whether or not 
the Coleman du Pont stock should be ac- 
quired by the du Pont Company. In the 
ensuing proxy battle, the Pierre S. du Poni 
group won. 


Thus, Christiana at its inception held 
91,491 shares of the du Pont common stock 
amounting to approximately 27% of the 
du Pont’s outstanding common shares. The 
evidence shows that commencing with the 
original acquisition of the Coleman stock, 
this percentage has continued throughout 
the years and that substantially all the stock 
now held by Christiana traces directly to 
the stock transactions occurring in 1915. No 
additional or other acquisitions of du Pont 
stock have been made by Christiana, and 
the evidence shows that a majority, or 68% 
of the outstanding Christiana stock has 
been held continuously by Pierre S. du 
Pont and the members of the du Pont 
family, either directly or through Delaware. 


In 1923 Pierre S. du Pont, having retired 
from active business life, decided to invest 
in an annuity to provide himself and his 
wife with an appropriate income. His de- 
cision to buy an annuity was based in part 
on the favorable tax treatment granted an- 
nuities under the existing tax laws. Pierre 
S. du Pont being unable to find a standard 
life insurance company which would offer 
him an arrangement not involving the sale 
of his stockholdings which event would de- 
preciate the value of his estate, a group of 
his brothers and brothers-in-law offered to 
sell him an annuity. 

In 1923 Pierre S. du Pont transferred the 
bulk of his holdings in Christiana consisting 
of 49,000 shares, together with 24,000 shares 
of du Pont common, and other stock in 
other companies to Delaware Realty & 
Investment Corporation, which was specifi- 
cally organized to hold the same and pay 
him and his wife an annuity for life. The 
common stock of Delaware was then di- 
vided into eight equal shares for Pierre S. 
du Pont’s eight brothers and sisters or their 
families. 

The evidence shows that the stock of 
Delaware up to the date of the filing of the 
complaint has continued to be wholly owned 
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by the members of the du Pont family and 
in many instances transfers were made 
through the formation of trusts. Delaware 
also holds 49,000 shares of Christiana, being 
Pierre S. du Pont’s previous holdings, 
which constitutes about 32% of the out- 
standing Christiana stock. 


On March 29, 1944 E. H. Tinney, Secre- 
tary of Delaware, submitted a memorandum 
to members of the Advisory Committee of 
Delaware Realty and Trust dealing primarily 
with tax considerations on the advisability 
of liquidating that corporation. In addition 
to the tax factor, he stated: 


“Liquidation would afford greater flexi- 
bility, including better marketability, and 
permit diversification. Without liquida- 
tion, the stockholders are practically com- 
pelled to go along together; whereas if 
liquidated each stockholder could do as 
he thought best suited his individual pur- 
pose. There is no certainty whether those 
factors would in the final analysis repre- 
sent reasons for or against liquidation. 

Delaware Realty, at least to some ex- 
tent, facilitates control of the du Pont 
and General Motors industries. While 
liquidation would not eliminate this im- 
mediately, it would weaken it; more 
particularly with the passage of time.” 


(GTX 1335). 


There is no evidence that Tinney knew 
anything about the relations between du 
Pont and General Motors and no evidence 
that he knew anything about the intentions 
of the individual defendants or other mem- 
bers of the du Pont family or that he was 
acquainted with their state of mind as it 
related to Delaware. Pierre S. and Irenee 
du Pont both testified that Delaware was 
not organized for the purpose of controlling 
du Pont or General Motors as charged by 
the Government and that it was not used 
for that purpose. Similar testimony was 
given by other individual defendants. Hav- 
ing heard the testimony of these witnesses, 
the Court finds their testimony more per- 
suasive than the statement of opinion made 
by Tinney. 

Defendants admit that Christiana holds 
3,049,800 shares of du Pont common stock 
out of 11,158,340 outstanding du Pont stock, 
equivalent to 27%; that Delaware holds 
304,480 shares of du Pont common stock, or 
3%, of the outstanding du Pont stock; that 
defendant individuals and certain members 
of the du Pont family, who are either of- 
ficers or directors of du Pont, own a further 
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block of approximately 5.3% of the stock 
of du Pont; while other members of the 
du Pont family, who are not officers or 
directors of du Pont, own directly a further 
2.2% of the stock of du Pont. Du Pont 
common stock at the time the complaint 
was filed was held by 82,000 shareholders. 


It is also admitted that 30% of the out- 
standing du Pont common stock held by 
Christiana and Delaware has been consist- 
ently voted as a block always in support 
of du Pont management at du Pont stock- 
holder meetings, that directors of Christi- 
ana have in most instances been directors 
and officers of du Pont, and that defendant 
individuals, younger members of the du 
Pont family and officers and directors of 
Delaware have assumed major responsi- 
bilities in du Pont management. 


There is no evidence that either Christi- 
ana or Delaware, or both of them, had 
voting control of du Pont. However, the 
fact that the du Pont family had voting 
control of Christiana and Delaware whose 
du Pont stock is consistently voted as a 
block in favor of du Pont management, 
coupled with the fact that for many years 
members of the du Pont family have been 
major executives of the corporation, indi- 
cates control of management of du Pont by 
the du Pont family. 


The Government has failed to prove that 
the stock held by the defendant individuals 
and members of the du Pont family in 
Christiana and Delaware was for the pur- 
pose of perpetuating control over the du 
Pont Company, and has failed to prove that 
there was any agreement, understanding, or 
conspiracy that they would continue to hold 
such stock, keep it within their families, 
or dispose of or vote the Delaware stock 
for the purpose of utilizing du Pont to 
create protected markets for du Pont, or to 
otherwise restrain or monopolize trade. The 
Government has further failed to prove that 
either Christiana or Delaware, or both, were 
formed, and their stock held, for the pur- 
pose of creating protected markets for du 
Pont and to otherwise restrain or monopo- 
lize trade. 


General Motors Corporation 


In the spring of 1914 Pierre S. du Pont 
purchased approximately 2000 shares of 
General Motors upon the recommendation 
of John J. Raskob. His personal holdings 
from 1914 to 1917 are set forth in GTX 
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114. Irenee du Pont purchased 400 shares 
of General Motors in 1914 on the expressed 
enthusiasm of John J. Raskob, but did not 
know his brother had done the same. His 
personal holdings from 1914 to 1917 are 
set forth in GTX 115. He attended no 
General Motors meetings during this period. 


General Motors was organized in 1908 by 
W. C. Durant and had acquired a number 
of previously independent automobile manu- 
facturing companies—Buick, Cadillac, Oak- 
land and Oldsmobile. In 1910 in order to 
raise needed working capital Durant had been 
compelled to borrow $14,000,000 from a 
group of “Boston” bankers under a voting trust 
agreement which supplanted Durant as Presi- 
dent by Charles W. Nash, and gave control 
of the Board of Directors for five years to 
said bankers. Upon leaving the active 
management of General Motors, Durant 
and close associates incorporated the 
Chevrolet Motor Company to manufacture 
a new low-priced car. The Chevrolet Motor 
Company bought stock of General Motors 
until in 1916 it owned 450,000 shares of 
common stock out of 825,000 outstanding. 


About September 1915 Pierre S. du Pont 
and John J. Raskob became actively in- 
volved in the affairs of General Motors 
when both attended a stockholders meeting 
at the invitation of Mr. Kaufman, who was 
president of the Chatham & Phoenix Na- 
tional Bank of New York. At this ineeting, 
Durant and the lending bankers, who were 
operating General Motors under the voting 
trust agreement which expired in 1915, be- 
came deadlocked on the composition of a 
new Board. A compromise was reached 
whereby both sides agreed that each name 
seven candidates and Pierre S. du Pont was 
empowered to name three neutral directors 
not connected with either Durant or the 
lending bankers. Pierre S. du Pont sub- 
mitted the names of J. A. Haskell, who had 
been a vice-president of du Pont for many 
years and now retired; John J. Raskob, 
Treasurer of du Pont; and Lammot Belin, 
his brother-in-law. These were accepted 
by both factions. Pierre S. du Pont was 
elected Chairman of the Board. 


Durant extended an invitation to Pierre 
S. du Pont and John J. Raskob to become 
members of the General Motors Finance 
Committee, which invitation was declined, 
and in October 1916 both declined chair- 
manship of that committee. In January 
1916 Durant offered Pierre S. du Pont and 
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Raskob the opportunity to exchange their 
General Motors holdings for Chevrolet 
Motor stock on the basis of five shares of 
Chevrolet for one share of General Motors, 
which offer was declined. Raskob stated 
“we were not sure he had control of the 
General Motor Company and being in the 
position of neutral directors, we might be 
charged with taking sides should we do 
anything which would tend to give one side 
or the other control of the Company.” 
(GTX 119.) After it became clear in May 
1916 that Durant, through Chevrolet Motors 
holdings in General Motors, had obtained 
control of General Motors, Pierre S. du 
Pont and Raskob availed themselves of the 
offer which Durant had held open for them, 
and as a result Pierre S. du Pont and 
Raskob became large holders in Chevrolet 
Motors which controlled General Motors. 


In August 1917, Pierre S. du Pont and 
Raskob accepted Durant’s invitation to be- 
come members of the General Motors Fi- 
nance Committee, and Durant suggested 
that the “Wilmington people, as he called 
it, take more stock and more interest in the 
General Motors Corporation.” (Pierre S. 
du Pont 1997.) After Pierre S. du Pont and 
Raskob became members of the Finance 
Committee both saw a “good deal” more of 
Durant and he talked freely to them about 
operations and finances of General Motors 
and plans for its future expansion. 


Shortly prior to December 19, 1917, 
Raskob talked with Pierre S. du Pont with 
respect to a proposed company investment 
in General Motors. Raskob prepared a 
draft report in connection with this pro- 
posal which was reviewed and approved 
by Pierre S. du Pont and discussion was 
had between them regarding parts of the 
report. Raskob proposed to Pierre S. du 
Pont that he take on the promotion of such 
a plan with the du Pont directors and! it was 
submitted in final form as a Report of the 
Treasurer to the Finance Committee of 
du Pont. On December 21, 1917 the Ex- 
ecutive and Finance Committees of du Pont 
approved the acquisition of common stock 
in General Motors and Chevrolet Company 
in the amount of $25,000,000. 

General Industries, Inc., all of whose 
stock was held by du Pont, was formed to 
acquire the General Motors stock. By 
March 8, 1918 General Industries, Inc. had 
purchased approximately 23% of the com- 
mon stock of General Motors and Chevrolet. 
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During the next two years the investment 
was increased to approximately $49,000,000 
and in 1920 du Pont owned approximately 
23.96% of the outstanding stock of General 
Motors. 


The Raskob report submitted to the Fi- 
nance and Executive Committees of du 
Pont in connection with the proposed pur- 
chase of General Motors and Chevrolet 
stock summarized the following points in 
favor of a substantial investment in the motor 
industry: 


“1. With Mr. Durant we will have joint 
control of the companies. 


“2. We are immediately to assume 
charge and be responsible for the finan- 
cial operation of the Company. This in- 
volves the direction of cash balances 
which will aggregate upwards of $25,000,000 
and the handling of annual gross receipts 
aggregating $350,000,000 to $400,000,000. 
From a financial standpoint, I feel that 
a consolidation of the financial divisions 
of the du Pont and General Motors 
Companies will be of tremendous advantage 
to us as well as to the General Motors 
Company and is a thing to be sought 
and desired from our standpoint. 

“3. The du Pont Company, if the Class 
A stock is sold to the stockholders, will, 
share in the profits of the industry to an 
extent equal to 120% on our investment 
and will receive 14% in annual dividends 
thereon; or in the event of carrying Class 
A stock in our Treasury the dividend 
rate will be about 12.6% and will share 
in the earnings about 42% and this after 
paying $20,000,000 war taxes. 

“4. Our purchase is on better than an 
asset basis. 

“5. Our interest in the General Motors 
Company will undoubtedly secure for us 
the entire Fabrikoid, Pyralin, paint and 
varnish business of those companies, 
which is a substantial factor. 


“MANAGEMENT 


“Perhaps it is not made clear that the 
directorates of the motor companies will 
be chosen by Du Pont and Durant. Mr. 
Durant should be continued as President 
of the Company, Mr. P. S. du Pont will 
be continued as Chairman of the Board, 
the Finance Committee will be ours and 
we will have such representation on the 
Executive Committee as we desire, and 
it is the writer’s belief that ultimately the 
Du Pont Company will absolutely control - 
and dominate the whole General Motor’s 
situation with the entire approval of Mr. 
Durant, who, I think, will eventually 
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place his holdings with us taking | his 
payment therefor in some _ securities 
mutually satisfactory. ...” (GTX 124). 


Announcement of the purchase was made 
in the annual report of du Pont to its 
stockholders as follows: 

“Announcement was recently made of 
the acquisition of a large interest in the 
General Motors Corporation and Chev- 
rolet Motor Company. Though this is a 
new line of activity, it is one of great 
promise and one that seems to be well 
suited to the character of our organiza- 
tion. The motor companies are very 
large customers of our Fabrikoid and 
Pyralin as well as paints and varnishes.” 
(ESS dt Ront.2245). 

Raskob’s report, the testimony of Pierre 
S. and Irenee du Pont and all the circum- 
stances leading up to du Pont’s acquisition 
of this substantial interest in General Motors, 
as shown by the record, establish that the 
acquisition was essentially an investment. 
Its motivation was the profitable employ- 
ment of a large part of the surplus which 
du Pont had available and uncommitted to 
expansion of its own business. 


The Government asserts that an agree- 
ment was made in 1917 at or about the time 
of du Pont’s investment in General Motors 
which bound the latter to purchase from 
du Pont substantially all of its requirements 
of products of the kind made by du Pont. 
It also argues that du Pont’s investment in 
General Motors was made with the purpose 
of using its alleged control of General 
Motors to require it to buy from du Pont. 

The principal basis for both of these con- 
tentions appears to be the portion of Ras- 
kob’s report wherein he stated: 

“Our interest in the General Motors 
Company will undoubtedly secure for us 
the entire Fabrikoid, Pyralin, paint and 
varnish business of those companies, 
which is a substantial factor.” (GTX 
124). 

The Court has also considered in passing 
upon these contentions of the Government 
the testimony of Pierre S. and Irenee 
du Pont and other documents written at the 
time of or within a few years following the 
investment. 

The Court finds on the basis of all of the 
evidence of record that no agreement was 
made in connection with du Pont’s in- 
vestment in General Motors, or subsequent 
thereto, which bound the latter to buy any 
portion of its requirements from du Pont. 
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Raskob’s report does not describe any such 
agreement. Pierre S. du Pont was party 
to. the preparation of this report and he 
testified that he had no knowledge of any 
agreement. Irenee de Pont similarly testi- 
fied that he knew of no such agreement. 
The Court believes it most unlikely that an 
agreement of the kind alleged by the 
Government would have been made without 
the knowledge of these two important of- 
ficials. On the General Motors side, neither 
Sloan nor Pratt was ever advised of any 
such agreement though both occupied posi- 
tions under Durant in which they would 
be expected to have known of one had it 
existed. No document, either contempo- 
raneous with the making of the alleged 
agreement or subsequently executed, makes 
reference even indirectly to an agreement 
of the kind alleged by the Government. 
The Court does not find in the actions over 
the years of du Pont’s executives or sales- 
men or General Motors purchasing person- 
nel corroboration of the existence of the 
alleged agreement. 


The Court also finds based on all of the 
evidence of record that du Pont did not 
invest in General Motors with the purpose of 
restricting that company’s freedom to purchase 
in accordance with its own best interests. 
Du Pont, the record shows, never intended 
to preclude General Motors from dealing 
with suppliers of its choice, never made 
any effort to so preclude General Motors, 
and did not limit General Motors’ purchas- 
ing freedom. 


Raskob’s reports and other documents 
written at or near the time of the invest- 
ment show that du Pont’s representatives 
were well aware that General Motors was 
a large consumer of products of the kind 
offered by du Pont. Raskob, for one, 
thought that du Pont would ultimately get 
all that business, but there is no evidence 
that Raskob expected to secure General 
Motors trade by imposing any limitation 
upon its freedom to buy from suppliers of 
its choice. Other documents also estab- 
lished du Pont’s continued interest in selling 
to General Motors—even to the extent of 
the latter’s entire requirements—but they 
similarly make no suggestion that the de- 
sired result was to be achieved by limiting 
General Motors’ purchasing freedom. On 
the contrary, a number of them explicitly 
recognized that General Motors trade could 
only be secured on a competitive basis. 
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At the time of this investment, Pierre S. 
du Pont, Haskell and Raskob were mem- 
bers of the General Motors Board and after 
the investment two additional du Pont 
nominees were elected to that Board. In 
1919 the Board was increased to twenty 
members and the du Pont nominees re- 
mained at six. 

The Finance Committee consisted of seven 
members, five of whom were du Pont repre- 
sentatives—Pierre S. du Pont, Irenee du Pont, 
John J. Raskob, Henry F. du Pont, and 
J. A. Haskell. Mr, Raskob was appointed 
chairman. It is apparent, and it is admitted, 
that a majority of this committee were 
officers and directors of du Pont. 


The Executive Committee consisted of 
ten members, including one du Pont nominee, 
J. A. Haskell, with Durant as chairman 
and the other members consisting of man- 
agement representatives. 


The evidence establishes that following 
the period of this investment until 1920 
du Pont and Durant jointly controlled 
General Motors and that du Pont, through 
its affiliation with Durant, assumed the 
responsibility for the financial operation of 
General Motors. 

During 1918 and 1919 General Moiors 
acquired the assets of the Chevrolet Com- 
pany, United Motors, which was an amalga- 
mation of a number of accessory companies, 
the McLaughlin Buick properties in Canada, 
and a sixty per cent interest in Fisher Body 
Corporation. This expansion of General 
Motors had required the raising of new 
capital. 

The Board of Directors of General Motors 
in 1920, after a previous unsuccessful effort 
to raise the necessary additional capital by 
an issue of seven per cent debenture stock, 
authorized an issuance of approximately 
3,200,000 shares of new common stock to 
the common stockholders at $20 per share. 
It was also decided that du Pont and 
Durant would turn over their stock sub- 
scription rights amounting to 1,800,000 
shares to Nobel and Canadian Explosives, 
Ltd., since Durant and du Pont were re- 
luctant to make any further investments. 
J. P. Morgan & Co. subscribed to 600,000 
shares of the new issue and one of its 
partners was named to the Board, together 
with representatives of Nobel and Canadian 
Explosives. The stock acquisitions of Nobel 
and Canadian Explosives were in large part 
taken over by du Pont at a later date. 
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The evidence shows that this new issue 
was accompanied by the formation of a 
syndicate managed by J. P. Morgan to buy 
and sell General Motors stock and sub- 
scription rights for the purpose of support- 
ing the value of General Motors stock in 
the market. During the Fall of 1920, 
Durant, through individual stock market 
Operations apparently designed to support 
the market price, had become indebted in 
the amount of $27,000,000 to various banks 
and brokerage houses for which he had 
pledged some 2,700,000 shares of General 
Motors stock. These stock market invest- 
ments by Durant were disclosed to Pierre 
S. du Pont and Raskob in November and 
alarm was felt as to the possible conse- 
quences in the event Durant failed in the 
market. Du Pont Securities Company was 
organized to borrow $20,000,000 and take 
over Durant’s loans, pay his creditors and 
preserve for him a 40% equity in du Pont 
Securities stock, which was later exchanged 
for 230,000 shares of General Motors stock. 
The new company had seven million dollars 
in cash and loaned 1,375,000 shares of 
General Motors stock to borrow the balance 
needed. Du Pont in 1921 authorized a bond 
issue in order to finance the transaction. 


The net result of the foregoing stock 
transactions was that du Pont owned, through 
du Pont Securities, the equivalent of 7,362,540 
shares of General Motors stock at a cost of 
$75,581,259 and in addition owned directly 
200,000 shares acquired at a cost of $4,000,000; 
being the equivalent of approximately 38% 
of General Motors stock outstanding. 


In 1923 du Pont sold about 2,250,000 
shares of General Motors stock (substanti- 
aliy the amount acquired through the 1920 
stock transactions) to Managers Securities, 
a corporation organized by General Motors 
for the purpose of providing additional 
incentive to principal executives of General 
Motors. Du Pont began to surrender the 
voting rights on this stock in 1930, and 
from time to time thereafter surrendered 
such rights as holders of Managers Securi- 
ties stock surrendered their stock and took 
down the underlying securities. By 1938 
du Pont had surrendered the voting rights 
on all of this stock. It is admitted that since 
the release of the voting rights to such 
stock, du Pont has for many years owned 
10,000,000 shares, or approximately 23% of 
General Motors common stock, and the 
remaining shares in 1947 were held by 
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436,510 stockholders, 92% of whom owned 
no more than 100 shares each and 60% 
owned no more than 25 shares each. In 
1950 a two for one split was effected re- 
sulting in du Pont’s holding 20,000,000 out 
of 88,000,000 shares, which did not change 
the percentage of du Pont holdings. 


At the conclusion of the 1920 events 
Pierre S. du Pont became president of 
General Motors. He was urged to accept 
this position by the du Pont Finance Com- 
mittee since du Pont had a large investment 
in General Motors to protect. In addition, 
the record discloses that he was urged to 
assume the presidency of General Motors 
by the bankers, by Sloan, and by others in 
the management. 


Pierre S. du Pont held the presidency of 
General Motors until May 1923 when Alfred 
P. Sloan became president. 


During Pierre S. du Pont’s term of 
presidency significant and important changes 
were effected within General Motors. These 
were: 


(1) A plan of reorganization for General 
Motors providing for substantial autonomy 
of the operating divisions of General Motors. 
The evidence shows that Pierre S. du Pont 
presented to the Board a plan, originated 
by Sloan during Durant’s presidency, to 
decentralize the General Motors divisions. 


(2) Certain changes in management and 
in the personnel of the Executive Commit- 
tee were made. Under Durant the ten man 
Executive Committee consisted of man- 
agers of the operating divisions. In 1921 
the Executive Committee was reduced to 
four members. They were Pierre S. du 
Pont, the President; Haskell and Sloan, 
heads of the Line and Staff Divisions; and 
John J. Raskob, Chairman of the Finance 
Committee. This four man committee was 
enlarged to six in 1922 by the addition of 
Charles Fisher, a General Motors director, 
and C. S. Mott, also a General Motors man. 
Durant started a competing automobile com- 
pany and the question of loyalty on the 
part of some of the car division managers 
to Durant was one of the reasons for re- 
constituting the Executive Committee. 


The managers of the operating divisions 
became an Operating Committee under 
Haskell. Four out of five car division 
managers were appointed by Pierre S. du 
Pont, upon the recommendation of Sloan. 
Of the four replaced, two resigned and two 
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were replaced as a result of disputes re- 
garding contract rights under employment 
agreements made during Durant’s presi- 
dency. The four new managers recom- 
mended by Sloan had in each case been 
with General Motors for years and never 
had any connection with du Pont. Testi- 
mony of witnesses shows that the changes 
in managers were unrelated to the use of 
du Pont products. 


The Finance Committee of General Motors 
remained the same except the Durant va- 
cancy was filled by Donaldson Brown, a 
former du Pont employee who was also 
a member of du Pont’s Finance Committee. 


(3) A General Purchasing Committee was 
created in 1922. This committee was created 
at the suggestion of Sloan in order to 
enable General Motors to set up machinery 
for standardizing items and for coordinat- 
ing purchases where two or more divisions 
used a common product. James Lynah, who 
left employment of du Pont in 1919 under 
“acrimonious” circumstances, was appointed 
secretary by Sloan and the committee was 
composed principally of purchasing agents 
of the General Motors divisions. It is this 
committee which in September 1923 with 
Lynah’s recommendation urged the adop- 
tion of a rule requiring a second source of 
supply for leather substitutes and rubber 
coated fabrics which were being purchased 
in large quantities from du Pont. John L. 
Pratt, who was a du Pont employee from 
1905 to 1919 whe he resigned and went to 
work for Durant at General Motors, also 
became a member of this committee and 
was its chairman from 1924 to 1929. 


(4) In 1918, during the Durant regime, 
at the suggestion of the du Pont nominees, 
General Motors initiated a bonus plan to 
outstanding employees. Before retiring as 
president, Pierre S. du Pont recommended 
that another plan be instituted providing 
for additional compensation to principal 
executives of General Motors. 


Allotment of bonus awards was made by 
the Chief Executive Officer of General 
Motors subject to the approval of the 
Finance Committee. This procedure was 
followed until 1936 when a Bonus and 
Salary Committee of the Board replaced 
that function of the Finance Committee. 


In addition to these charges in General 
Motors, two important discoveries affect- 
ing the automotive industry occurred. 
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In the latter part of 1920 Edmund M. 
Flaherty, an employee of du Pont, invented 
and carried to the commercial development 
stage a quick-drying, durable nitrocellulose 
lacquer, which was patented and called 
Wucon 

The other was the discovery of tetraethyl 
lead. In 1918 Generai Motors engaged in 
an extensive investigation into the nature 
and the causes of “knocking” in engines. 
In the General Motors laboratories chemical 
research under the direction of Charles F. 
Kettering and Thomas Midgely developed 
that the use of tetraethyl lead blended with 
gasoline in proper proportions constituted 
an effective antiknock. It was further re- 
vealed that TEL, as it was called, was a 
scarce and expensive product, production 
of which was extremely hazardous. General 
Motors discovered that TEL could be pro- 
duced commercially from ethyl bromide. 
In 1922 General Motors and du Pont en- 
tered into an agreement under which du 
Pont manufactured TEL and it was dis- 
tributed through a General Motors sub- 
sidiary organized to handle its marketing. 


The record shows that during the 1920 
to 1923 period du Pont had a 38% interest 
in the stock of General Motors. Three of 
the six members on the Executive Commit- 
tee and seven of the eleven members on 
the Finance Committee were du Pont men. 
Haskell, former sales manager and vice- 
president of du Pont, who was willing to 
undertake the responsibility of keeping du 
Pont informed of General Motors affairs 
during Durant’s regime, was Vice-President 
in Charge of the Operations Committee. 

The defendants have conceded that “dur- 
ing the period of P. S. du Pont’s Chief 
Executive Officership nominees of du Pont 
were thrust into positions of responsibility 
in General Motors which went beyond the 
financial supervision which had been their 
eather role’, ((DiP2 Brief pr 332) 


On April 24, 1923 Pierre S. du Pont in- 
formed the Finance Committee of du Pont 
of his desire to retire as president of Gen- 
eral Motors and of his intention to recom- 
mend Alfred P. Sloan, Jr., as his successor. 
Sloan was a vice-president of General 
Motors and was in charge of the General 
Advisory Staff. He had been president of 
Hyatt Roller Bearing Company, one of the 
companies controlled by United Motors, 
which had been organized in 1916 by 
Durant. When General Motors acquired 
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United Motors, Durant appointed Sloan as 
its president. The Finance Committee of 
du Pont adopted a resolution acquiescing 
in Pierre S. du Pont’s decision and ex- 
pressing confidence in Sloan as his successor 
to the presidency. Thereafter, Pierre S. 
du Pont informed the directors of General 
Motors of his intention to resign and of 
his recommendation of Sloan for president. 


On May 10, 1923 Sloan was elected presi- 
dent of General Motors and also was its 
Chief Executive Officer from 1937 until 
1946. William S. Knudsen was elected 
president May 3, 1937 and served as such 
until September 3, 1940. In 1941 Charles 
E. Wilson was elected President and also 
became the Chief Executive Officer in 1946. 
Shortly after Sloan became president he 
was elected a director of du Pont. 


Board Members. 


On May 10, 1923 when Sloan became 
president, the Board consisted of thirty-two 
directors. The evidence shows that during 
the period of Sloan’s presidency and that 
of Wilson, the du Pont nominees on the 
Board never exceeded six. The total num- 
ber of members of the Board between 1949 
and February 1, 1953 did not exceed thirty- 
two and was not below thirty. 

Of the thirty-two directors when Sloan 
became president, sixteen were so-called 
management directors and only two of 
these had been connected with du Pont— 
Donaldson Brown and Haskell. The other 
than management directors were five bank- 
ers, three American industrialists, and two 
foreign industrialists. 

Sir Harry McGowan of Imperial Chemi- 
cals, William McMaster of Canadian Ex- 
plosives, Seward Prosser of Bankers Trust 
Co., Edward P. Stettinius of J. P. Morgan, 
William H. Woodin of American Car & 
Foundry, C. M. Woolley of American Radi- 
ator, and Owen D. Young of General 
Electric, all became members of the Board 
during the 1920 financing. There is no 
evidence that they were added at the sug- 
gestion of the du Pont nominees. 

The defendants have admitted that in 
1942 du Pont suggested additional directors 
who were neither management nor du Pont 
nominees. At that time there were only 
three directors on the Board who were 
neither management nor du Pont nominees. 

In July 1944 Carpenter wrote to Sloan 
urging selection of additional non-manage- 
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ment and non-du Pont directors. Sloan 
testified he took the initiative in attempting 
to find qualified men who would be willing 
to serve. He also testified that in such 
search he sought suggestions from other 
members of the Board, including du Pont 
nominees, and discussed generally with all 
Board members the suggestions received. 


In 1943 Sloan wrote to Carpenter, who 
was a member of the General Motors Board, 
that in his search for “outside” directors, he 
was “against Bankers on Boards of in- 
dustrial companies” and had therefore elimi- 
nated the suggestions of Henry C. Alexander, 
Vice-President of J. P. Morgan, and R. K. 
Mellon, President of Mellon National Bank, 
whose names had been proposed by Car- 
penter some time previously. On January 
8, 1948, five years later, R. K. Mellon was 
named to the Board of General Motors 
at the suggestion of Donaldson Brown. 
Mellon had by this time become “a very 
large stockholder in General Motors”. In 
1949 at the request of Sloan, Alexander, 
the other banker, was added to the Board. 
Thus some period of time passed between 
Sloan’s indicated aversion to bankers on 
boards and the subsequent appointments. 


In addition, on December 18, 1944, Lam- 
mot du Pont wrote to Sloan regarding 
Bernard Peyton, a nephew of Eugene 
du Pont who owned 60,000 shares of du 
Pont common “which is more than enough 
to give him a predominating interest in the 
affairs of that company and indirectly in 
General Motors.” (GTX 1230.) Lammot 
du Pont wondered if “this would be a sug- 
gestion for consideration from the stand- 
point of directorship in General Motors’. 
Sloan’s reply admitted that neither he nor 
Donaldson Brown, to whom he spoke about 
Peyton, knew Peyton, and replied that if 
Peyton was the owner of a large block of 
du Pont common, involving indirectly sub- 
stantial ownership in General Motors, to- 
gether with his past business experience as 
Vice President and Treasurer of New York 
Air Brake Company, he would be qualified. 
He further stated that if necessary he would 
make inquiries regarding Peyton, but felt 
that since Lammot du Pont knew him no 
more was needed. In any event, Peyton 
never became a member of the Board. 

On December 10, 1945 Sloan wrote to 
Carpenter, then President of du Pont and 
a member of the General Motors Board, 
regarding the suggestion of Mr. Pratt to 
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consider General Marshall as a member 
of the General Motors Board, and indicated 
that he did not favor the suggestion. A 
reply came from Lammot du Pont, Chair- 
man of the Board of du Pont and also a 
member of the General Motors Board, that 
he was not in favor of General Marshall’s 
membership. On Sloan’s letter to Car- 
penter, there appears a handwritten nota- 
tion of the name of “E. F. Johnson”, and 
in the following month Johnson was elected 
a director of General Motors. Prior to his 
service with General Motors, he was an 
employee of du Pont. 

On April 22, 1930, in an exchange of cor- 
respondence, Lammot du Pont agreed with 
Sloan’s suggestion that Mr. Bishop should 
not be re-elected a vice-president of General 
Motors but thought he should be retained 
a director, and suggested further that Curtis 
C. Cooper, who had severed connections 
with the corporation, be dropped as a di- 
rector. On May 1, 1930 Mr. Bishop was 
not re-elected Vice-President but continued 
as a director, and Mr. Cooper was not re- 
tained as a member of the Board. 

In 1928, Raskob, while chairman of the 
General Motors Finance Committee, became 
Chairman of the National Democratic Com- 
mittee in connection with the candidacy of 
Alfred E. Smith for President. Sloan testi- 
fied he considered it unsound for Raskob 
to manage a political campaign and at the 
same time continue as “unofficial” spokes- 
man for General Motors because he felt it 
put General Motors in politics. Raskob 
differed with Sloan’s view and was sup- 
ported by Pierre S., Irenee, and Coleman 
du Pont. The episode resulted in Raskob’s 
resignation and also the resignation of 
Pierre S, du Pont: as Chairman of the 
Board. Both, however, remained as mem- 
bers of the Board and the Finance Com- 
mittee. Lammot du Pont succeeded Pierre 
S. du Pont as Chairman of the General 
Motors Board and held that position until 
1937. 


Mr. Sloan testified that he discussed 
prospective directors, particularly “outside” 
directors, with the entire Board. 


A majority of the directors have always 
been the nominees of management. Sloan 
testified that management directors were 
always nominated by him when they had 
achieved in the management hierarchy of 
the corporation a position which entitled or 
required that they be on one of the com- 
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mittees of the Board, and further that he 
never discussed these nominations with 
anyone except the management group and 
after his recommendation their election was 
automatic. Sloan and Carpenter testified 
that no du Pont nominee ever objected to 
the number of management directors which 
Sloan wanted on the Board. 


Committees of the Board 


The Executive Committee, until merged 
with the Policy Committee in 1937, dealt 
with operational management problems. In 
May 1923 when Sloan became president of 
General Motors there were six members, 
three of whom were du Pont representa- 
tives, i.e., Pierre S. du Pont, Chairman of 
the Board, John J. Raskob, Chairman of 
the Finance Committee, and Donaldson 
Brown, a member of the Finance Commit- 
tee. The membership of this committee was 
increased to twelve during the period 1923- 
1934, and new members were added at the 
suggestion and request of Sloan. 


It is the Government’s contention that 
du Pont directly intervened in decisions 
touching on changes in the membership 
of the Executive Committee and refer to 
the incident following the resignation of 
Raskob and Pierre S. du Pont from the 
Executive Committee. Irenee du Pont, then 
Vice-Chairman of the Board of du Pont 
wrote to Lammot du Pont, Chairman of 
the Board of General Motors, reminding 
him of the recommendations made by Pierre 
S. du Pont and Raskob for their vacancies 
—that Knudsen be placed on the Executive 
Committee for Raskob, Mr. Mooney in place 
of Mr. Mott, and possibly Water Carpenter 
in place of Pierre S. du Pont. Knudsen was 
placed on the Executive Committee within 
three months; Mooney became a member 
of the Executive Committee some six years 
later; and instead of Carpenter, Lammot 
du Pont took Pierre S. du Pont’s place 
on that committee. Neither Knudsen nor 
Mooney was connected with du Pont. 

On April 22, 1930 Sloan received a reply 
from Lammot du Pont, then Chairman of 
the Board of General Motors, which ap- 
proved of Sloan’s idea expressed in an earlier 
letter of abolishing the Operations Commit- 
tee and of placing its members on the 
Executive Committee. Lammot du Pont 
went on to say this meant that Bradley, 
Grant, Hunt and Wilson, all of whom were 
vice-presidents, would have to become mem- 
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bers of the Executive Committee and pre- 
sumably would have to be elected directors, 
but added there was no reason why Glancey, 
Reuter and Strong, who were also vice- 
presidents, should be added to the Board. 
Some four or five years later, 1934 and 1935, 
Bradley, Hunt and Wilson were added to 
the Executive Committee and to the Board. 
The others mentioned by Lammot du Pont 
never became directors. 


Lammot du Pont, Chairman of the Gen- 
eral Motors Board, who had become a 
member of the Executive Committee in 
1930, resigned as a member in 1934. In this 
connection Sloan wrote to Lammot du Pont 
inquiring whether Lammot du Pont would 
like to have Carpenter elected in his place. 
The evidence shows that Carpenter did 
not go on the Committee and no one re- 
placed Lammot du Pont. After his resig- 
nation, du Pont had no representative on 
the Executive Committee. Donaldson Brown 
remained a member of this committee. 


The Finance Committee until merged 
with the Policy Committee in 1937 dealt 
primarily with financial matters. In 1923 
of the eleven members, seven were du Pont 
men. These were Pierre S. du Pont, Chair- 
man of the Board of du Pont, Irenee du 
Pont, President of du Pont, Lammot du 
Pont, Vice President and a director of 
du Pont, John J. Raskob, a director and 
member of the du Pont Finance Committee, 
J. A. Haskell, a vice-president and director 
of du Pont, H. F. du Pont, a director and 
member of the Finance Committee, and 
Donaldson Brown, a director and member 
of the Finance Committee of du Pont. With 
the death of Haskell in 1923, the du Pont 
representation was reduced to six. The 
Finance Committee in 1923 with continuing 
du Pont representation reflected the origi- 
nal understanding with Durant that in finan- 
cial matters the du Ponts would assume the 
primary responsibility. 

In 1924 this committee was increased to 
twelve and eventually to fourteen. In 1927 
Carpenter became a member of this com- 
mittee. 

With the resignation of Raskob from the 
Executive Committee and Chairmanship of 
the Finance Committee, Lammot du Pont, 
then President of du Pont and a director of 
General Motors, wrote to Sloan regarding 
the chairmanship of this committee stating 
that he felt it was up to du Pont to make a 
nomination since du Pont “has always as- 
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sumed the responsibility for the financial 
direction of General Motors” and suggested 
the appointment of Carpenter and, if not 
agreeable, Donaldson Brown. The record 
shows that Donaldson Brown succeeded 
Raskob as Chairman. 

On May 3, 1937, the membership of the 
Finance Committee was fourteen, seven of 
whom were du Pont representatives, i.e., 
Pierre S., H. F., Irenee, and Lammot du 
Pont, Raskob, Brown and Carpenter. The 
other members were Baker, Prosser, Sloan, 
Whitney, Morgan, Mott and Bradley. Sloan 
testified that most of the additions to this 
committee during the period 1923-1937 had 
been at his suggestion. 

In 1937 at the insistence of Sloan, the 
two committee operation was consolidated 
into the Policy Committee. Sloan testified 
that the change was desirable because ex- 
perience proved that the Finance Commit- 
tee for some years prior to 1937 had dealt 
with problems which though financial in 
nature were operating problems as well. 
After some discussion, his recommendation 
was accepted and a Policy Committee which 
had complete authority to deal with broad 
policy questions was established. At this 
time Sloan resigned as President and was 
succeeded by Knudsen. Sloan remained 
the Chief Executive Officer and Chairman 
of the Board. 

The one committee idea had been dis- 
cussed with du Pont representatives. It 
was considered by the Finance Committee 
of du Pont and the committee was in favor 
of the objectives of the proposal, but mis- 
givings were expressed with respect to the 
discontinuance of the Finance Committee 
without creating some body whose particu- 
lar function would be the handling of finan- 
cial problems. A proposed compromise 
plan was submitted which was not adopted. 

In connection with the 1937 reorganiza- 
tion, Lammot du Pont wrote to Carpenter 
reporting on a conference held in New 
York. Those present, including himself, 
were Alfred Sloan, Donaldson Brown, J. T. 
Smith, John Raskob, John Pratt and Pierre 
S. du Pont. At this conference it was 
agreed that the Board would be reduced 
to 28 omitting McGowan, H. F. du Pont, 
W. A. Fisher, Kaufman, Opel, Swayne, 
Woolley and Young; a Policy Committee 
would be appointed consisting of Bradley, 
Brown, Knudsen, Sloan, Smith, Wilson and 
three representatives of du Pont; and an 
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Administrative Committee would be ap- 
pointed with Wilson as Chairman. In addi- 
tion it was agreed that eventually Sloan 
should become Chairman of the Board and 
Knudsen, President. Lammot du Pont 
stated that Sloan seemed so insistent on his 
one committee idea, which was concurred 
in by the others, that he felt any objections 
Carpenter or he had should be waived in 
view of the fact that some other man of 
financial experience from du Pont might 
be named on the Policy Committee. 


The record shows that during the life of 
the Policy Committee, continued misgivings 
were expressed as to its efficacy. Sloan, 
Carpenter and Lammot du Pont exchanged 
correspondence with reference to the weak- 
nesses disclosed by operating under the 
Policy and Administration Committees. Sloan 
had reached the conclusion that the com- 
mittee set up should be altered. In writing 
to Donaldson Brown Sloan stated ‘‘we put 
too many things on the Policy Committee 
that involve administration and do not con- 
fine their work sufficiently to broad ques- 
tions of policy.” In addition, Sloan in his 
correspondence with Lammot du Pont stated 
that the General Motors Organizational 
scheme of things was not adaptable to the 
same type of organizational set up existing 
in du Pont. A change in committee organi- 
zation was effected in 1946 by a return to 
the two committee plan: one was the Finan- 
cial Policy Committee and the other the 
Operations Policy Committee. Mr. Sloan 
testified as to the considerations evoking a 
return to this system. He also testified that 
the reason correspondence evidence existed 
with the du Pont group and none with the 
management group of directors was that 
the management group was in the same 
office and these matters of organization 
changes were discussed orally with them. 


The Policy Committee always consisted 
of nine members. During the entire period 
of this committee the following du Pont 
officers and directors, not including Sloan, 
were members: Donaldson Brown, Car- 
penter and Lammot du Pont. The man- 
agement members were Bradley, Sloan, 
Smith, Wilson and Knudsen, who was re- 
placed by Hunt in 1940 on the nomination 
of Sloan. The other member was George 
Whitney of J. P. Morgan. With the ex- 
ception of Knudsen, the personnel of this 
committee remained the same throughout 
its life. 
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In 1943 Sloan wrote to Lammot du Pont 
asking his reaction to the suggestion of 
Kettering as a member of the Policy Com- 
mittee. Lammot du Pont did not favor the 
suggestion and Kettering was not appointed. 
Testifying regarding this incident, Sloan 
stated that others agreed with Lammot du 
Pont, including himself after giving the 
subject further consideration. Sloan also 
testified that he consulted with all the di- 
rectors regarding the appointments to the 
Policy Committee. 


In 1946 with the change of committee 
organization, there were no du Pont repre- 
sentatives on the Operations Policy Com- 
mittee. The Financial Policy Committee 
started with nine members and was later 
increased to ten. At no time during its 
existence were there more than three du 
Pont representatives on this committee. 


The evidence shows that since 1934, with 
the exception of Donaldson Brown, no du 
Pont representative was on the Executive 
Committee. Brown had been described by 
Sloan as a General Motors man although 
he was a former officer of du Pont, retained 
his membership on its Board and its Finance 
Committee when he went to General Motors. 
Brown became a part of the General Motors 
organization in 1921 when Raskob in a 
letter to Irenee du Pont, who was then 
President of du Pont, wrote that General 
Motors needed expert financial assistance 
and that the person selected should not only 
be a man of unquestioned ability but one 
who enjoyed the absolute confidence of the di- 
rectors of du Pont, which now controlled Gen- 
eral Motors. He recommended Donaldson 
Brown and stated that since the financial 
interests of both companies were so closely 
interwoven, Brown should be retained as 
a director and member of the Finance Com- 
mittee of du Pont. Brown eventually suc- 
ceeded Raskob in General Motors and became 
chief financial advisor to its president. 


There is no evidence that Brown was 
active in commercial relations between du 
Pont and General Motors or that he ever 
did anything to encourage the use of du 
Pont products by General Motors. 


During the life of the Policy Committee, 
of a membership of nine, three, including 
Brown, were du Pont representatives. There 
were no du Pont representatives on the 
Operations Policy Committee. 
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On the Finance Committee, which was 
changed to the Policy Committee in 1937, 
there were seven du Pont representatives, 
including Brown, in a total membership of 
fourteen. Of the ten members on the Finan- 
cial Policy Committee in 1946, three were 
du Pont representatives. Thus, numerically, 
the du Pont representatives were not in a 
majority on the governing committees of 
General Motors. The record shows that 
during 1941 du Pont was interested in the 
retention and placing of able personnel in 
the financial department of General Motors. 


The participation of the du Pont repre- 
sentatives in the selection of General Motors 
directors and in determining the organiza- 
tion of the board and the composition of its 
committees does not establish that du Pont 
has been the controlling force in the direc- 
tion of General Motors affairs, or has been 
in a position to act as if it owned a majority 
of General Motors stock. The record shows 
consultation and conference, but not domi- 
nation. Moreover, in all these matters Sloan 
has clearly been the leader and the dominat- 
ing influence and has largely determined 
the results. With a minimum of consulta- 
tion with du Pont representatives he has 
selected the management. In large part, 
though with somewhat more consultation 
with du Pont, he has suggested the names 
of directors and led the discussion in that 
respect. Sloan’s testimony and the record 
as a whole are convincing that at all times 
he acted independently and steadfastly in 
the best interests of General Motors. 


The Court finds it highly significant that 
in all of the correspondence regarding Gen- 
eral Motors directors the attitude of the 
suggested nominee toward du Pont was in 
no instance a consideration in his approval 
or disapproval. Accordingly, the Court finds, 
based on all the evidence, that du Pont’s 
participation in the selection of General 
Motors directors and management does not 
establish that it controlled General Motors 
or that it sought through such participa- 
tion to place people in General Motors who 
would further du Pont’s interests as a sup- 
plier or as a chemical manufacturer. 


Bonus PLANS AND AWARDS 


The record shows that in 1923 du Pont 
sponsored and supported the Managers 
Securities Plan. The idea had been sug- 
gested by Pierre S. du Pont, then President 
of General Motors, and the details, with 
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some variations before the final adoption, 
are set forth in a report prepared by Raskob 
and Brown. This report was submitted to 
the du Pont Finance Committee and stated 
that Pierre S. du Pont’s interest in the plan 
caused the report to be made, The report 
stated that Pierre S. du Pont felt that the 
most effective manner of attaining maxi- 
mum success in the conduct of the affairs 
of General Motors was to interest its prin- 
cipal men as substantial stockholders or 
partners in the business, that du Pont with 
its large and controlling interest in General 
Motors would enhance the value of its own 
investment by the adoption of such a plan in 
General Motors and would retain the same 
control of General Motors through owning 
two-thirds of the stock of General Motors 
Securities Company, plus the fact that “‘it 
will definitely tie up with us in the manage- 
ment and control of this huge investment 
the men in General Motors Corporation 
who are definitely charged with the respon- 
sibility and success of the corporation.” 
(GIcx, 235); 

Managers Securities Corporation was or- 
ganized by General Motors to purchase 
2,250,000 shares, or approximately one-third 
of the common stock of General Motors 
Securities Company, the du Pont Company 
which held 7,500,000 shares of common stock 
in General Motors. Du Pont from time to 
time surrendered voting control of the 
2,250,000 shares until 1938 when the suc- 
cessor corporations, General Motors Secu- 
rities, was liquidated. 

In the course of evolving this additional 
compensation plan, the evidence shows that 
Irenee du Pont had certain objections and 
suggested that the stock for Managers Se- 
curities be procured through circularization of 
General Motors stockholders. Mr. Laffey, 
Chief Counsel for du Pont, advised Irenee 
du Pont that a direct sale of the stock to 
General Motors would have incurred a fed- 
eral capital gains tax. Irenee du Pont testi- 
fied to this as one of the considerations for 
the plan ultimately adopted. The plan origi- 
nally proposed by Raskob and Brown, and 
objected to by Irenee du Pont, was retained 
and du Pont supplied the stock which was 
the sole asset of Managers Securities. The 
Managers Securities common stock was 
sold to General Motors and resold by it to 
about eighty of its executives. 


General Motors agreed to pay Managers 
Securities 5% of its earnings annually, plus 
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$2,000,000 per year, after deducting 7% on 
invested capital. Prior to Managers Secu- 
rities, General Motors had annually set 
aside 10% of its earnings, after deducting 
6% on invested capital, for the bonus fund. 
With the creation of Managers Securities, 
one-half of the 10% previously set aside for 
the bonus plan, or 5%, was allocated to 
Managers Securities for distribution in Class 
A stock, having a par value of $100, and 
Class B stock, having a par value of $25. 
Sloan testified that the Class A, five million 
par value stock of Managers Securities was 
not entirely allotted to executives, a re- 
serve being held so that in subsequent years 
the allotment to Managers Securities was 
reduced below 5%, the balance going to the 
bonus fund. The Class B stock of Mana- 
gers Securities received the dividends earned 
by 2,250,000 General Motors common pur- 
chased by Managers Securities from du Pont. 

The executives purchasing Managers Se- 
curities stock paid one-seventh of the pur- 
chase price in cash and the balance was paid 
on a deferred payment basis out of future 
bonuses and out of the earnings of the stock 
purchased. 

The Board of Directors created a com- 
mittee which was empowered to designate 
the employees of General Motors who were 
to participate in the Managers Securities 
stock. This committee consisted of three 
members—Pierre S. du Pont, Chairman of 
the Board, and two other directors, Seward 
Prosser of J. P. Morgan, and Arthur G. 
Bishop, President of a Flint, Michigan, bank. 


Sloan testified the stock allotments were 
made and determined by the special com- 
mittee, then submitted to him as Chief Ex- 
ecutive Officer for consideration and recom- 
mendation in the way of changes in the 
allotments. The initial awards of Managers 
Securities stock were made November 22, 
1923 when Pierre S. du Pont wrote to the 
two other members of his committee mak- 
ing suggestions as to the distributions of 
stock. Sloan testified that the original allot- 
ment by the committee was made before 
submission to him, that Exhibit GM 30 con- 
tained the final allotment after submission 
to him, and showed the changes he had made. 


Pierre S. du Pont testified the general 
method followed in bringing to the Special 
Committee recommendations for allotments 
for General Motors personnel of Managers 
Securities stock was that allotments were 
initiated by heads of the different depart- 
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ments of General Motors in a recommenda- 
tion to the president of the corporation, who 
expressed his opinion thereon and passed 
the entire recommendation to the committee 
of three and so far as he knew no recom- 
mendation was changed by the committee 
after it came from Sloan. Sloan testified 
that bonuses were distributed by the Chief 
Executive Officer of the corporation whose 
recommendations went before the Finance 
Committee for approval. He further testi- 
fied that although the chief executive officer 
had jurisdiction so far as the higher execu- 
tives of the corporation were concerned, 
their compensation came through Managers 
Securities and he made no allotments to the 
higher officers since it was automatic and 
determined by the Special Allotment Com- 
mittee. With respect to the operation of 
the bonus plan, he stated that although the 
responsibility rested with the chief executive 
officer he could not determine the allotments 
in the lower echelon of authority. A cer- 
tain amount was allocated to a division and 
the chief executive of the division was the 
responsible agent in distributing the bonus 
within that division. He then submitted 
his recommendations to the chief executive 
officer who in turn submitted them to the 
Finance Committee until the year 1936 and 
thereafter to the Bonus and Salary Commit- 
tee. Sloan testified that he could not remem- 
ber any instance where the recommendations 
so made were changed by the Finance Com- 
mittee or the Bonus and Salary Committee. 


In 1923 the Finance Committee of General 
Motors, which received the recommenda- 
tions of the Chief Executive, and the heads 
of the divisions, still reflected the original 
understanding with Durant that in financial 
matters du Pont would assume primary re- 
sponsibility. Du Pont had six representa- 
tives in a total membership of eleven. After 
the membership was increased to fourteen 
in 1923, there were six du Pont representatives. 

For the years preceding 1941 there are no 
records of the personnel of the Bonus and 
Salary Committee which replaced the func- 
tion of the Finance Committee in connection 
with the compensation plan. From 1941 
to 1948, Government Exhibit 276 shows that 
of the five directors constituting this com- 
mittee, the majority were du Pont repre- 
sentatives. They were W. S. Carpenter 
1941-1944: H. B. du Pont 1944-1948; John J. 
Raskob 1941-1945; Echols 1946-1948; and 
Lammot du Pont 1941-1945, who was also 
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its chairman during that period. The other 
members were John L. Pratt 1941-1946; 
George Whitney 1941-1948; and E. F. John- 
son 1947-1948. Carpenter suggested his 
position on the Bonus and Salary Com- 
mittee in 1944 be taken by H. B. du Pont 
and added that this would give H. B. du 
Pont “an excellent opportunity to better 
familiarizing himself with the personnel” of 
General Motors. (GTX 210). 


Mr. Sloan and Pierre S. du Pont testified 
that in the allocations made no considera- 
tion was given to the purchasing practices 
or attitudes of any executives toward du 
Pont. 


The Managers Securities Plan as sub- 
mitted and approved by the General Motors 
stockholders gave the corporation an irrevo- 
cable option to repurchase all or any part 
of the Class A or B stock and provided that 
the Finance Committee make a yearly 
review of the recipients of stock for the pur- 
pose of determining whether their stock- 
holdings were disproportionate to the service 
being rendered, and providing for repur- 
chase of stock in the event it was so 
found. 


The Managers Securities Plan was termi- 
nated in 1929 because with the increase in 
the number of executives it was felt “some- 
thing had to be done to broaden the scope 
of the plan.” On January 1, 1930 a new 
seven year plan was developed and General 
Motors Management Corporation was or- 
ganized. Du Pont did not provide any of 
the stock for this new corporation. Upon 
the expiration of the Management Corpora- 
tion plan in 1938, General Motors reverted 
to the old Bonus Plan as the sole vehicle 
for rewarding its personnel. 


The Court finds no evidence that any ac- 
tion taken by du Pont representatives with 
respect to the compensation of General 
Motors executives was intended to influence 
those executives to deal with du Pont or 
to refrain from dealing with du Pont com- 
petitors. Nor is there evidence of any in- 
stance in which a General Motors executive 
favored du Pont out of consideration for 
the latter’s sale of stock to Managers Secu- 
rities Company or out of deference to the 
position of du Pont representatives on the 
General Motors board. 


Du Pont for many years has had supple- 
mental compensation plans in various forms. 
Pierre S. and Irenee du Pont testified that 
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they believed strongly that management 
should share in the success of a company 
and should participate in its earnings as 
owners. Their sponsorship of the Managers 
Securities Plan was no more than the appli- 
cation to General Motors of a business prin- 
ciple they had long practiced. 

The record shows that some du Pont rep- 
resentatives did participate in the determi- 
nation of the allotments under the Managers 
Securities plan and the bonus awards. There 
was opportunity, therefore, for them, in 
passing judgment on such matters, to at- 
tempt to further du Pont interests as a 
supplier of General Motors and as a chemi- 
cal manufacturer. However, there is no 
evidence that any of them made any such 
attempt. The witnesses who testified and 
who would have been parties to such efforts 
vigorously denied the Government’s charges. 
The Court refers to Pierre S. du Pont, 
Irenee du Pont, and Carpenter. A number 
of other executives who were witnesses such 
as Sloan, Kettering, Pratt, Lawrence Fisher, 
Lynah, and Wilson are among those who 
would have been “influenced”, if the Gov- 
ernment’s contention is correct. These men, 
the record shows, acted at all times solely 
in the best interest of General Motors. 


The record as a whole and the findings 
made in the previous sections of this memo- 
randum support these further findings on 
the issue of the alleged control of General 
Motors. 

After the dramatic collapse of Durant 
and the ensuing financial crisis when du 
Pont representatives were thrust into posi- 
tions of responsibility in General Motors, 
and after General Motors had been rescued 
from that crisis, du Pont’s influence and 
position in General Motors declined radically. 
During the twenties; a force of considerable 
strength arose in General Motors that was 
important in determining any question of 
control. This force was the management, 
headed by such a forceful and resolute char- 
acter as Sloan and including such positive 
personalities as Kettering, the Fisher brothers, 
Knudsen, Pratt, Brown, and Wilson. 


More than a quarter of a century has 
passed since the twenties, and the strength 
and standing of the management have con- 
tinued to increase and improve. The du 
Pont representatives who had originally been 
interested in General Motors have died or 
retired. These developments are reflected 
in the contemporaneous documents, the changes 
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in the membership of the board, the various 
committees of the board, and in the testi- 
mony of Sloan and other witnesses. 


Irrespective of what its position may have 
been before and during the Durant crisis, 
since the 1920’s du Pont has not had, and 
does not today have, practical or working 
control of General Motors. On the basis 
of all of the evidence the Court finds as a 
fact that du Pont did not and could not 
conduct itself, for the past 25 years, as 
though it were the owner of a majority of 
the General Motors stock. 


The Government cross-examined Sloan 
respecting GTX 1307 which shows the per- 
centage that the du Pont stock voted at 
the annual General Motors stockholders’ 
meetings bears to the total stock voted at 
such meetings. Counsel for the Govern- 
ment sought to obtain from him an admis- 
sion or concession that du Pont’s block of 
stock was at all times sufficient to prevail 
at a stockholders’ meeting. Sloan’s position 
was that he did not believe one could tell 
what would happen if there was a conflict 
at a stockholders’ meeting. He pointed out 
that, for instance, in the year 1932 there 
were 17 million shares which were not 
represented at the meeting and further 
stated that, if there had been a contest for 
directors, there would have been a much 
larger representation than 26 million shares. 
His conclusion was that he did not think 
that anyone could tell how that large 
representation would vote because it would 
depend upon the issue that caused a par- 
ticular conflict. He further stated that the 
stockholders owning those shares would be 
guided by the record of General Motors 
Corporation with respect to the advance- 
ment of its competitive position, its earn- 
ings, and its dividends. 


Sloan testified that at no time had there 
been a contest over the selection of direc- 
tors. He said that while it was true that 
the du Pont block of stock represented 
over 51% of the stock at certain of the 
meetings he emphasized that it was not 
51% of all the stock entitled to vote. In 
this connection he said: 


“In case of conflict you immediately— 
the interest you arouse and all that, and 
the issues that are put before the stock- 
holders, would mean that a much larger 
percentage of the stockholders would 
come into the meeting, and that would 
dilute in a way the du Pont interest. 
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So I can’t just say what would happen. 
‘ It would depend, as I say, upon 
a lot of circumstances that I can’t evalu- 
ate.” (3087) 


The Court finds the testimony of Sloan 
on this question of control both reasonable 
and persuasive, 

There is a substantial failure of proof 
that du Pont controlled General Motors, 
even though it was voting at times 51% of 
the stock voted at a stockholders’ meeting. 
The testimony is that there was such satis- 
faction with the management and operation 
of General Motors that a large number of 
stockholders did not choose to vote their 
stock and made no protest with respect to 
the management of the company or the 
actions of the Board of Directors. It is 
entirely conjectural whether or not du Pont 
by its stock ownership could control if 
there had been a contest. 


United States Rubber Company 


It is admitted that in June 1927 the 
defendant individuals, together with Henry 
B. du Pont, Lammot du Pont, Copeland 
and certain other members of the du Pont 
family and their close business associates 
formed a syndicate to purchase United 
States Rubber stock. It is the Government’s 
contention that the syndicate’s acquisition 
of this stock stemmed from a scheme to 
bring United States Rubber into the al- 
leged conspiratorial plan involving Gen- 
eral Motors and the du Pont Company. 
United States Rubber Company at this time 
was one of the largest manufacturers of 
rubber products in the United States. 


In 1913 Irenee du Pont purchased 400 
shares of United States Rubber common as 
a personal investment. He testified he made 
this initial investment through his con- 
fidence in a former fraternity brother, Ray- 
mond B. Price, who had invented a rubber 
reclaiming process which was sold to United 
States Rubber, and because he “‘was quite 
aware of the peculiar properties of rubber” 
and felt a “rubber company ought to be a 
good growing business.” He later increased 
his holdings to 12,000 shares and the extent 
of his investment from 1913-1926 is set 
forth in GTX 1029. During this same 
period, Lammot du Pont had also invested 
in United States Rubber common without 
the knowledge of his brother, Irenee. 

Jrenee du Pont testified as to the back- 
ground, the reasons and circumstances which 
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caused the formation of the syndicate to 
buy United States Rubber stock. He stated 
that in 1927 the stock took a very “sudden 
nosedive”, but the stock of other rubber 
companies remained firm; that he believed 
the drop in price was due to the fact that 
“somebody knew the position of the United 
States Rubber Company was not what it 
ought to be; that there had been misman- 
agement somewhere, and somebody wanted 
to get out of it and get into something 
else”; that the United States Rubber balance 
sheet showed excessive accounts receivable, 
and excessive inventories, materials, sup- 
plies, and finished products which he thought 
indicated incompetent financial management. 
However, he thought this was a good time 
for a profitable investment in United States 
Rubber, but since it would have required 
a larger investment than he could properly 
go into alone, he discussed the formation 
of a syndicate to purchase United States 
Rubber stock with his brother-in-law, William 
Winder Laird. He testified that he and 
Laird were of the opinion that if they could 
get a group to purchase a large block they 
would establish prestige with the manage- 
ment and be in a position to make sugges- 
tions and offer criticisms. 


Without discussing the identity of the 
syndicate members with Irenee du Pont, 
Laird drew a syndicate agreement. With 
the exception of Raymond Price and Henry 
Davis, who were solicited by Irenee du Pont, 
Laird solicited the other ten members of 
the first syndicate who were, in the main, 
clients of Laird’s brokerage firm. 


Irenee du Pont wired Raymond Price on 
June 17, 1927, as follows: 


“Would you join syndicate to buy con- 
trol your former company.” (GTX903). 


He also sent him a letter reciting the fact 
that it would be a good plan to organize 
a syndicate to acquire control. Price ac- 
cepted the invitation. On June 30, 1927, 
Irenee du Pont wrote inquiring whether 
Price would return to United States Rub- 
ber if “we should succeed in getting a 
large block and had a voice in the man- 
agement”. (GTX 906.) Irenee du Pont 
testified this invitation to Price was not to 
replace anybody with him, since they “were 
backing the management, not through re- 
vamping the management” but supporting 
the management with the best advice. He 
stated that the syndicate thought the com- 


1 67,905 


69,936 


pany would be impressed by the weight of 
a large stockholder, would get the matter 
“cleaned up” and as a result the company 
as a whole would prosper. 


The syndicate agreement dated June 30, 
1927 recited that the purpose was to ac- 
quire common stock in “quantities sufficient 
to give practical control, or at least a voice 
in the management”. There were twelve 
persons in the syndicate at its inception. 
With the exceptions of Price and Henry 
Davis, all were stockholders in Christiana 
Securities and four—Irenee, Lammot and 
H. B. du Pont and W. W. Laird—who 
subscribed for over half of the amount were 
Delaware stockholders. Six of the sub- 
scribers were directors of the du Pont 
Company and the rest, with the exception 
of Price and Davis, were members of the 
du Pont family. At this time Irenee du Pont 
was Vice-Chairman of the Board of du Pont 
and Lammot du Pont was its President. 
Both were serving on the Finance Com- 
mittees of General Motors and the du Pont 
Company. 


A report, addressed to Mr. Laird and 
presumably undertaken at his suggestion, 
was submitted on August 4, 1927 by Mr. 
Lytle on the problems and potentialities 
of United States Rubber. It was brought 
to Irenee du Pont’s attention and he testi- 
fled that it confirmed his views of the 
problems besetting United States Rubber. 


A second syndicate was formed September 
2, 1927 after the first syndicate had pur- 
chased 97,750 shares of United States Rub- 
ber stock. The second syndicate was formed 
in order to admit six additional subscribers. 
Among them was Pierre S. du Pont, who 
was Chairman of the Board of du Pont 
and General Motors, a member of the 
Executive Committee of General Motors, 
and also a member of the Finance Com- 
mittees of du Pont and General Motors. 
With the exception of H. S. Meeds, Jr., 
the additional subscribers were Christiana 
or Delaware stockholders. 


By December 9, 1927 the syndicate had 
purchased 154,750 shares of common stock, 
or 11% of the 1,379,503 total outstanding 
shares, both preferred and common, since 
both had voting rights. Of the 154,750 
shares, the defendant individuals and mem- 
bers of the du Pont family, all of whom 
were stockholders in Christiana or Dela- 
ware, held 149,500 shares and the balance 
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of 5,250 shares was held by Henry Davis, 
Raymond Price, and H. S. Meeds. 


In December 1927 the syndicate opera- 
tion was closed and some 154,000 shares of 
United States Rubber common were dis- 
tributed to the syndicate members, Irenee 
du Pont testified that because they already 
kad the ear of management there was no 
further need for the syndicate. In connec- 
tion with the syndicate dissolution, H. B. 
du Pont wrote to IJrenee and Lammot 
du Pont and other members on December 
30, 1927 suggesting a voting trust of the 
syndicate stock be formed. On January 25, 
1928 Henry B. du Pont, in writing to 
Pierre S. du Pont, indicated that all the 
members of the syndicate approved the 
idea and it was agreed that the trustees— 
Irenee and H. B. du Pont and H. S. Meeds 
—were to receive the stock from the syndi- 
cate members, deposit it in a box at the 
Wilmington Trust Company, and vote the 
stock as they saw fit. Irenee du Pont testi- 
fied the reason for this procedure was to 
reassure Seger, then President of United 
States Rubber, that the investment by the 
group was not for speculation and also to 
make it possible to vote the stock as a unit. 


In December 1929 after the termination 
of the second voting trust, Rubber Secu- 
rities Company was organized by the syndi- 
cate members. Irenee du Pont had written 
to the syndicate members the month preceding 
that Mr. F. B. Davis, Jr., President, Mr. Wil- 
liam de Krafft and Mr. Henry Davis, Direc- 
tors of United States Rubber, were willing to 
undertake to organize a company to be 
known as Rubber Securities Company with 
a capital of 110,000 shares for the purpose 
of centralizing control of certain stock of 
United States Rubber. The syndicate stock 
of 254,300 common shares was to be sold at 
$26.50 to Rubber Securities; Rubber Secu- 
rities stock was to be issued and subscribed 
to by such of the syndicate members who 
cared to subscribe in an amount equal to 
$29.50 for each share of United States 
Rubber common. This sale of syndicate 
stock to Rubber Securities permitted the 
members to crystalize a tax loss since the 
stock had been purchased at $40.50 per 
share. Thus, H. S. Meeds, Jr. wrote to 
Irenee and Lammot du Pont on December 
14, 1928 proposing the formation of a cor- 
poration with a view of taking advantage 
of such losses and expressing the belief 
that a corporation would offer a better 
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means for “concerted action of the several 
interests involved” and suggested a Dela- 
ware corporation be formed. 


In connection with the formation of Rub- 
ber Securities, Irenee du Pont invited Cyrus 
Eaton, a banker, to join in the purchase of 
Rubber Securities stock and sell his United 
States Rubber shares to Rubber Securities. 
It appears from the record that Eaton, 
through Continental Shares, had about 100,000 
shares of United States Rubber stock. 
Irenee du Pont testified that he thought 
it would be a very good thing to have him 
“definitely working with us rather than 
against us.” Eaton refused the invitation. 


The idea of centralizing the stock hold- 
ings of the syndicate members was one of 
the purposes for the creation of the new 
corporation. This is shown by both the 
record and testimony of Pierre S. du Pont. 


Rubber Securities issued 106,335 shares 
of stock. A total of 101,146 shares was 
held by the members of the du Pont family; 
80,930 shares were held by Delaware stock- 
holders, and 5,159 shares were held by others 
who were not stockholders in Delaware or 
Christiana. Thus, 95% of Rubber Securities 
stock was held by Delaware and Chris- 
tiana stockholders. Rubber Securities Com- 
pany in December 1929 held 314,000 shares of 
United States Rubber common and 46,000 
shares of prefered, or about 17% of the 
voting stock of 2,107,915 shares. It is ad- 
mitted that this stock was voted as a unit 
at United States Rubber stockholders meet- 
ings. 

The stock of Rubber Securities was closely 
held and kept intact until November 13, 1937 
when, in anticipation of its dissolution, its 
stockholders received United States Rub- 
ber preferred and common stock on an 
approximate pro rata exchange for Rubber 
Securities stock. The reason for the dis- 
solution of Rubber Securities, which was 
completed by December 1, 1938, was stated 
by Irenee du Pont to be a feeling among 
the stockholders that they would like to 
have something of tangible value on the 
stock exchange that they could borrow on 
as collateral and, further, the need for hold- 
ing the group together had disappeared 
because they had the ear of management. 

After the dissolution of Rubber Secu- 
rities, the holdings of United States Rubber 
stock were held by individuals and mem- 
bers of the du Pont family. These holdings 
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have remained substantially intact since 
the dissolution of Rubber Securities. On 
June 30, 1949 the members of the du Pont 
family held a total of 324,516 shares of 
United States Rubber common, or 18% of 
a total of 1,761,000 shares, and 75,619 pre- 
ferred, or 11%, of a total of 651,000 shares. 
The record shows that there were 14,000 
other stockholders in United States Rubber 
besides the holdings above described. United 
States Rubber has introduced evidence show- 
ing that from 71.7% to 76.8% of United 
States Rubber stockholders were repre- 
sented at the annual stockholders meetings 
for the years 1947-1949. At no time sub- 
sequent to the dissolution of Rubber Secu- 
rities have the members of the du Pont 
family held more than 17% of the United 
States Rubber voting stock. 


Irenee, Lammot and Henry B. du Pont 
transferred large blocks of their original 
holdings of Rubber Securities stock to 
trusts for the benefit of their children 
wherein the Wilmington Trust Company 
was designated as the trustee. On June 
30, 1949 the Wilmington Trust Company 
held approximately 150,425 shares of United 
States Rubber common and 17,736 shares of 
United States Rubber preferred in the 
various trusts so established. Thus, almost 
one-half of the family holdings in United 
States Rubber common stock are held by 
the Wilmington Trust Company, as trustee. 
Most of the trust agreements provided that 
stock in the corpus of the estate may be 
voted by the trustee only with the advice 
and consent of a designated Advisor. Twenty- 
one of these trusts are listed in Appendix A 
to the Amended Complaint. 

In this connection the Government asserts 
that the Wilmington Trust Company is con- 
trolled by the du Pont family and this con- 
trol directed the voting of shares of United 
States Rubber held by Wilmington Trust 
as trustee. 

George Edmonds, President and Director 
of the Wilmington Trust Company, testified 
that the provisions regarding the holding 
and voting of securities underlying the trusts 
were entirely usual and in common use 
throughout the country; that specific or 
“blanket” approval by the Advisor to vote 
all the stock in a particular trust in favor 
of the management, provided there is no 
dispute, is required before the trustee will 
vote the stock; that where there is no con- 
test for election of directors or other con- 
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troversial question, the trustee follows the 
policy of voting for the management. 


The members of the du Pont family hold 
31,590 shares of voting stock in Wilmington 
Trust, and Christiana Securities holds 7,210 
shares, constituting 24% of the total 161,150 
shares of outstanding Wilmington Trust 
stock. The Raskob report lists the Wil- 
mington Trust under the heading of “du 
Pont control”. The government has intro- 
duced GTX 3 and 1276 to show that mem- 
bers of the du Pont family and their close 
associates have been and are directors of 
Wilmington Trust. As of June 1949, the 
board of Wilmington Trust consisted of 
twenty-two directors, seven were members 
of the du Pont family and three were their 
close associates. 


Kuhn, Loeb & Co. had been issuing 
bankers for United States Rubber since 
1917 and had been underwriters for about 
twelve issues of United States Rubber secu- 
rities before 1927. It was in connection 
with the 1917 financing that Seger became 
a director in United States Rubber on rec- 
ommendation of Kuhn, Loeb. 


Beginning in October 1927 Irenee du 
Pont had a series of meetings with Charles 
B. Seger, whom he met for the first time 
in July and who was the President and 
Chairman of the Board of United States 
Rubber. Irenee du Pont testified that the 
first time he met him, Seger inquired whether 
he had called to obtain his resignation. 
Irenee du Pont replied that they had bought 
into United States Rubber to support him 
and give what assistance they could to effect 
an improvement in the financial setup of 
the corporation. He also testified that he 
was favorably impressed with Mr. Seger 
and that he felt reassured that conditions 
would improve with guidance from some 
one who had been “through the mill” in 
similar problems. He sent Seger a copy 
of the Lytle report and a copy of the du 
Pont bonus plan, with the suggestion as 
to the latter that Seger see John J. Raskob, 
who had no interest in United States Rub- 
ber, regarding his views on United States 
Rubber adopting some such plan. 


When the syndicate made its investment 
Irenee du Pont at a meeting with Wiseman 
and Schiff of Kuhn, Loeb & Co., subsequent 
to his meeting with Seger, informed Kuhn, 
Loeb of the syndicate investment in United 
States Rubber and asked for their coopera- 
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tion in improving its financial management. 
At Schiff’s suggestion, Irenee du Pont and 
the Kuhn, Loeb representatives met with 
Seger. Irenee du Pont offered to help 
Seger solve United States Rubber’s prob- 
lems of excessive accounts receivable and 
inventories. Seger appeared receptive to 
the views expressed at these meetings. 


After the meetings with Irenee du Pont, 
Seger invited him to become a member of 
the United States Rubber Board but he 
declined for the reason he did not want to 
undertake the burdens and feared the pres- 
ence of a du Pont name on the Board might 
mislead the public as to the value of United 
States Rubber stock. 


Early in 1928 when the price of crude 
rubber dropped from forty cents to twenty 
cents a pound, United States Rubber having 
a large inventory was faced with a possible 
inventory loss of almost two million dollars. 
This drop in the price of rubber reduced 
the value of the company’s assets below the 
point at which payment of dividends was 
permitted under the terms of one of its note 
indentures, and the decline in the value of 
its assets made it imperative to conserve 
the company’s cash for meeting approaching 
maturities on its borrowings. 


Wiseman and Irenee du Pont testified 
that Seger was reluctant to recommend that 
no dividend be paid, but was eventually per- 
suaded by Kuhn, Loeb to recommend to 
the Board that no dividend be declared. 
Seger, in a letter to the stockholders on 
April 5, 1928, explained the action of the 
company and stated that “except for the 
limitations imposed by the Indenture” there 
was no reason why the dividends should 
not have been declared at this time. Wise- 
man testified that Seger’s reluctance to 
recommend non-payment of the preferred 
dividend strengthened the Kuhn, Loeb view 
that Seger needed help in running the 
company. 

During the Spring and Summer of 1928 
the price of crude rubber continued to de- 
cline and the company’s loss of inventory 
value, plus a twenty million dollar indebted- 
ness, created concern among its creditors 
and it was feared that a receivership might 
result, 

In April 1928 Lewis L. Strauss of Kuhn, 
Loeb prepared a plan for the issuance of 
new common stock by United States Rubber. 
Irenee du Pont also regarded the raising of 
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new capital necessary. Seger, however, took 
no action regarding it. 


In the Summer of 1928 the syndicate sold 
27,600 shares of United States Rubber stock 
at a loss. Irenee du Pont testified the sale 
was made by the syndicate members for 
the reason that they suspected there might 
be a receivership and “that we had better 
sell some of the stock and reduce our com- 
mitments”. In October 1928 the Guaranty 
Trust Co. threatened to cut off its credit 
to United States Rubber and several other 
banks expressed concern to Kuhn, Loeb 
about the continuance of credit to the com- 
pany. Seger was finally persuaded that it 
was necessary to raise new capital, and at 
his request in October 1928 Kuhn, Loeb 
drafted another plan for the issuance of 
common stock. The issue of 728,412 shares 
of common was to be offered to the existing 
common stockholders on a share for share 
basis. Kuhn, Loeb invited other banking 
and brokerage firms to participate in the 
underwriting, including Laird, Bissell & 
Meeds, who were included at the request of 
Irenee du Pont. 


Sir William Wiseman testified that as 
early as 1927, Kuhn, Loeb had come to the 
conclusion that Seger should be replaced 
as President because of his poor health, 
his difficulty in reaching decisions on press- 
ing problems, and for the reason that United 
States Rubber was making a poor showing 
in comparison with its leading competitors. 


Irenee du Pont, in November 1928, wrote 
the members of the syndicate informing 
them of the decision for the new issue of 
stock and suggesting that in order to im- 
prove the management the Board be en- 
larged by three additional members and to 
fill the two vacancies; that these appointees 
should be two from Kuhn, Loeb, two from 
the syndicate, and the proposed new presi- 
dent. In December 1928 Roger Winthrop 
and Sir Wiseman of Kuhn, Loeb, and Henry 
Davis, for the syndicate, were elected mem- 
bers of the Board. In addition, it was con- 
templated that these members of the Board 
would become members of the Finance 
Committee. Irenee du Pont testified that 
the decision to replace Seger as president 
became necessary because nothing had been 
accomplished to improve the weak financial 
structure of the company, and because of 
his unrealistic attitude in the dividend con- 
troversy and the new stock issue. 
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With the exception of H. F. and H. B. du 
Pont, all of the syndicate members decided 
to subscribe to the new stock issue. H. B. 
du Pont testified he was discouraged over 
the prospects of United States Rubber and 
did not wish to risk more capital in the 
company. 

In the underwriting of the new common 
stock issue, Kuhn, Loeb allotted to Laird, 
Bissell & Meeds a 20% participation which 
was approximately the percentage which 
the syndicate members held in the common 
stock of United States Rubber. Wiseman 
testified this was a common arrangement. 
Thereafter, Laird, Bissell & Meeds and the 
syndicate members had an agreement whereby 
the syndicate members would receive a dis- 
count of $2.40 out of each $3.00 cost of 
underwriting their stock. The new stock 
was issued January 11, 1929 and the syndi- 
cate acquired 125,150 shares at a cost of 
over four million dollars. 


Preceding the investment and issuance 
of the new stock, Irenee du Pont testified 
that the syndicate members had decided 
that if they were to take up their subscrip- 
tion rights to the new issue some safeguard 
against lack of proper financial management 
would be necessary and took “the position 
with Kuhn, Loeb that we should have some 
representation on a body which might be 
termed a finance committee so that we 
would have some control over the financial 
management of the company”. This con- 
cern over the financial structure and the 
desire of the syndicate to assume that re- 
sponsibility is reflected in several letters 
written by Irenee du Pont. 


Officers, Directors 

Wiseman testified that he and Mr. Schiff, 
his partner, urged Seger to become Chair- 
man and that a younger and more active 
man be made President. Kuhn, Loeb were 
unable to find anyone whom they considered 
suitable and in November 1928 asked Irenee 
du Pont to try to find such a person. 

Irenee du Pont testified that H. S. Meeds 
suggested F, B. Davis, Jr. to him and Davis 
stated that Meeds had advised him he might 
be approached by Irenee du Pont. Shortly 
after the suggestion of Meeds, Irenee du 
Pont saw Davis and asked if he would be 
willing to take the post if elected, and Davis 
accepted. 

On January 5, 1929 Irenee du Pont wrote 
a letter to Schiff of Kuhn, Loeb, sending 
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a copy to Seger and Davis stating he had 
found a suitable man for the office of Presi- 
dent. That same month, at the request of 
Irenee du Pont, Davis met with Schiff and 
Wiseman of Kuhn, Loeb. Schiff and Wise- 
man introduced Davis to some of the direc- 
tors—J. S. Alexander, H. R. Winthrop, 
Matthew Brush, and L. B. Gawtry. Wise- 
man stated that they were impressed with 
Davis’ qualifications and concluded he was 
an excellent candidate for president. Mr. 
Schiff advised Irenee du Pont that Seger 
had no objection to bringing F. B. Davis 
into the situation, but that there was differ- 
ence of opinion as to how this could be 
accomplished without unfavorably affecting 
the organization. Wiseman negotiated with 
Seger as to the terms of his retirement. 
Irenee du Pont in writing Wiseman Janu- 
ary 11, 1929 stated he was in favor of con- 
tinuing Mr. Seger’s contract with United 
States Rubber and his salary payment “if 
it will assure the Rubber Corporation of 
his good advice based on many years’ ex- 
perience as head of that institution.” 


At a meeting of the Board on January 
15, 1929 presided over by Wiseman, Seger 
resigned as President and Chairman of the 
Board, and F. B. Davis was elected Presi- 
dent, Chairman of the Board and a director. 
Wiseman testified that Kuhn, Loeb, when 
sponsoring the election of Davis, did not 
know or inquire into the amount of stock 
held by the syndicate. 


Prior to Irenee du Pont’s letter to Kuhn, 
Loeb suggesting Davis as a suitable candi- 
date for president, he had written to the 
Voting Trustees—H. S. Meeds, A. Felix 
du Pont, and Lammot du Pont—summariz- 
ing the steps regarding the central organi- 
zation of United States Rubber which, as 
principal stockholders, the syndicate should 
advocate. Irenee du Pont indicated the 
recommended changes were to continue the 
body now known as the Executive Com- 
mittee under the name of the Finance Com- 
mittee to consist of five persons—two 
representatives of bankers, William Wise- 
man and James S. Alexander; two repre- 
sentatives from the syndicate, Henry Davis 
and William de Krafft; and the new presi- 
dent. Irenee du Pont stated: “(This would 
leave our group in control of those matters 
which will be delegated to the Finance 
Committee a) 1(GTX988)5 Areal 
Executive Committee was to be made up 
of not over eleven men familiar with United 
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States Rubber operations headed by the 
president or one of the other principal em- 
ployees, and the number and personnel of 
this committee to be subject to change on 
the advice of F. B. Davis, Jr. The evidence 
shows that the persons recommended by 
Irenee du Pont were elected members of 
the Finance Committee, and William de 
Krafft became its Chairman; that an Exe- 
cutive Committee was organized with F. B. 
Davis as Chairman and William de Krafft 
became a member the following year. 


At the time F. B. Davis, Jr. was, elected 
President, the syndicate’s representation on 
the Board was one director—Henry Davis. 
In addition there were the two representa- 
tives from Kuhn, Loeb. There were fifteen 
members, including Seger, on the Board at 
this time. 


F. B. Davis, Jr. was the President of the 
Viscoloid Company, a du Pont subsidiary, 
at the time he accepted the presidency of 
United States Rubber. In 1909 he had been 
in charge of the black powder division of 
du Pont, later becoming superintendent of 
the sporting powder division when Lammot 
du Pont was its divisional manager. Fol- 
lowing the end of World War I, he was 
assigned to the du Pont Central Office as 
assistant in charge of salvage and later be- 
came superintendent of the Pyralin opera- 
tions. He left du Pont because he was 
ambitious and felt there were too many 
bosses over him, going to General Motors 
as assistant in charge of its Saginaw Prod- 
ucts Division where he remained until 1923. 
He was asked to return to du Pont by a 
rnember of the du Pont Executive Commit- 
tee and accepted because, as he stated, 
du Pont had changed its organization to a 
decentralized type and because the compen- 
sation offered was larger than he was 
receiving. He became assistant general 
manager of the Pyralin Department, later 
its general manager, and was also made a 
du Pont director. The Pyralin Department 
was consolidated with the Viscoloid Com- 
pany and in 1927 Davis became its presi- 
dent. After he became President of United 
States Rubber he continued as a director 
of du Pont until about 1941. He was also 
one of the incorporators of Rubber Securi- 
ties, organized in December 1929. Irenee 
du Pont testified that F. B. Davis was 
known to all members of the syndicate and 
that therefore they were familiar with his 
record. He also said that he had discussed 
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the suggestion of Challen Parker as presi- 
dent with the syndicate, but since none of 
the members knew him he withdrew the 
suggestion. Irenee du Pont stated that he 
felt it was a requisite that the new president 
be personally known so that they would 
know what kind of a man they were getting. 


Both Davis and! Pierre S. du Pont testi- 
fied that while Davis was president of 
United States Rubber he visited with the 
du Ponts, particularly Irenee and Lammot. 
He discussed with them the affairs of 
United States Rubber, consulting with them 
regarding the financial side, because as he 
said, “that was the part of it that they were 
most vitally interested in”, but did not seek 
their advice on management or the operat- 
ing end except to report on accomplish- 
ments. 


Prior to Davis becoming president, Lu- 
cius D. Tompkins, Vice President of the 
Tire Division in United States Rubber, 
testified that it was a centralized organiza- 
tion and “was run by Mr. Seger, as Chair- 
man and President, and Mr. Homer 
Sawyer, Executive Vice-President’. One of 
the first steps undertaken by Davis was to 
decentralize the organization and the com- 
mercial activities were conducted by sepa- 
rate and autonomous divisions, each under 
control of a general manager having full 
authority and responsibility as to manufac- 
turing, selling, purchasing, accounting and 
research within his division, subject to the 
over-all policies decided by the Executive 
Committee. 


Davis testified that the first thing he did 
on becoming president was to get acquainted 
with the Board, appraise the value of each 
individual member, and consult with them 
as to their desire to continue with United 
States Rubber; that he determined who 
would be most helpful to him and made up 
a proposed slate to be elected at the annual 
meeting. He testified further that he 
selected all the directors. 


Davis testified that he not only discussed 
this proposed slate with the du Ponts but 
also with Sir William Wiseman of Kuhn, 
Loeb and “anyone else that seemed to me 
could be helpful in giving me advice on that 
subject”. In addition, he stated he felt it 
was not only proper to discuss directors 
with important stockholders, but also with 
each member of the Board. 
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In March 1929, prior to the first meeting, 
Davis submitted his proposed slate to the 
members of the syndicate. This list con- 
sisted of twenty-eight names, some already 
members of the Board, and indicated that 
as to non-company representation, John W. 
Davis, and Samuel M. Nicholson desired to 
resign and that he did not favor continuing 
Lewis Gawtry. In addition he suggested 
that Henry L. Hotchkiss be dropped for 
reasons of age and Homer E. Sawyer be 
discontinued since he was relinquishing ac- 
tive duties with United States Rubber. He 
listed eight directors as outside representa- 
tives and three company representatives 
whom he considered desirable to retain, and 
these were approved! by the syndicate. The 
syndicate also approved three suggested 
additions for company representatives. 
Lammot du Pont replied to Davis’ sugges- 
tions stating the syndicate members ap- 
proved the retention of the men already on 
the Board; approved five of nine suggested 
additions to outside representatives; and 
stated in the event Gerard Swope, Victor 
M. Cutter and James A. Farrell would not 
serve as outside representatives, that the 
syndicate did not favor the suggestions 
made by Davis to substitute Carle C. Con- 
way, Harold E. Talbott, or Lewis Gawtry. 


Charles B. Seger and Gerard Swope did 
not wish to serve and Homer E. Sawyer 
and James A. Farrell were not elected. 
Lewis Gawtry and Carle C. Conway were 
elected directors on April 16, 1929 and 
August 6, 1929, respectively. 


Davis testified that following 1929 when 
he became more experienced in United 
States Rubber operations there was no 
necessity for discussing changes on the 
Board with du Ponts and syndicate mem- 
bers, but he did discuss the changes with 
every member of the Board to obtain their 
approval. 


B. W. Doyle, a former Vice President 
of du Pont’s Viscoloid Company, became 
a Board member in 1939; George P. Ed- 
monds, a du Pont son-in-law and president 
of the Wilmington Trust, became a Board 
member in 1944; John L. Pratt was a 
director of General Motors at the time of 
his election to the Board of United States 
Rubber in 1937; W. P. Allen, a former 
vice-president and director of du Pont be- 
came a Board member in 1936; and H. E. 
Humphreys, Jr., a former employee of 
Delaware Realty, went on the Board in 
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1938. Allen, Doyle and Pratt were person- 
ally known to F. B. Davis. Between June 
21, 1927 and June 30, 1949, a total of fifty- 
three men served on the United States 
Rubber Board, seven of whom were elected 
as temporary directors, leaving a total of 
forty-six regular members of the Board 
who served during this period at different 
times. 


Davis and de Krafft did not get along 
together and eventually de Krafft resigned 
on June 30, 1938. Davis had previously met 
H. E. Humphreys, Jr., and thought he 
would be a suitable replacement. He asked 
Irenee du Pont whether Humphreys could 
be released from his duties as Secretary 
of Delaware Realty. Irenee du Pont ap- 
proached Humphreys regarding United 
States Rubber, and when it was clear that 
he was interested his release was obtained 
and Humphreys was proposed by Davis 
as a member of the Board. 


In 1942 Herbert E. Smith became Presi- 
dent of United States Rubber when F. B. 
Davis resigned. Davis remained as Chair- 
man of the Board and Chief Executive 
Officer. Smith had been an employee of 
United States Rubber for about fourteen 
years before the syndicate was formed. 
Smith testified that he had only a casual 
acquaintance with the three du Pont brothers. 
He stated that following his election he had 
discussions with the du Ponts and many 
other stockholders a few times a year re- 
garding the financial situation in United 
States Rubber. 


When Davis retired as Chairman of the 
Board on December 31, 1948, Smith became 
the Chairman and the office of President 
was filled by Humphreys. 


In this connection Lammot du Pont 
Copeland on April 5, 1948 wrote to the 
three defendant individuals and George Ed- 
monds about a discussion he and Wiseman 
had concerning the situation when Davis 
would retire. Lammot du Pont wrote to 
Davis asking what his views were and 
stated that he knew of no candidates for 
president, with a single exception. Herbert 
E. Smith testified that the “one man who 
had what it took, had all of the qualifica- 
tions that I recognized to succeed me, was 
Elmer Humphreys”. 


After he became President, Humphreys 
stated that he discussed with the du Ponts 
certain proposals of importance involving 
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financial matters, and followed their advice 
only half the time and acted contrary to 
their advice at other times. 


Executive Committee 


In a letter to the stockholders on April 
23, 1929 Davis stated the Executive Com- 
mittee was to be made up of those members 
of the organization who had been hereto- 
fore charged with the responsibility of some 
of the major activities of United States 
Rubber and would hold meetings each week 
to advise the president on all operations 
relating to manufacturing, selling, develop- 
ment and research. On April 23, 1929 the 
Executive Committee consisted of Edward 
J. Coughlin who had been with United 
States Rubber since 1892; William O. 
Cutter, an employee since 1916 who resigned 
from the Executive Committee in January 
1930; William de Krafft who became a 
member in 1930; Ernest Hopkinson, an em- 
ployee of United States Rubber since 1897; 
Herbert E. Smith, an employee since 1913; 
Lucius D. Tompkins, an employee since 
1916; Eric Burkman, an employee since 
1919; F. B. Davis, Jr., Chairman 1929. It 
is this committee which had the responsi- 
bility of approving contracts involving the 
sale or purchase of goods. 


Six members of this Executive Com- 
mittee were on Irenee du Pont’s recom- 
mended list in addition to five others who 
were not elected. JIrenee du Pont had 
included all the company’s chief executive 
officers on this committee for the reason 
he felt that experienced operating personnel 
should be members. Thompkins stated he 
was approached by F. B. Davis with respect 
to becoming a member and that thereafter 
Davis discussed with him appointments or 
recommendations to that committee. Tompkins 
testified that Davis indicated to him that 
length of service was one of the qualifica- 
tions for membership. Aside from Davis 
and de Krafft, the other members of the 
committee had all been employees of United 
States Rubber for many years before 1929. 


The replacement of Cutter by de Krafft 
as a member of this committee occurred 
when Cutter was unable to perform the 
accounting functions inherent in a decentral- 
ized form of organization and there was 
no one in the company to take his place. 
Tompkins testified that when he and Davis 
were discussing this problem he told him 
that de Krafft impressed him as the type to 
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undertake that responsibility. He testified 
he did not know that others had also 
considered de Krafft suitable for the post. 
De Krafft remained a member of the Exe- 
cutive Committee until his resignation in 
1938. 


Finance Committee 


The old Executive Committee of United 
States Rubber served the functions of a 
Finance Committee during the Seger regime 
and when Davis became president it be- 
came the Finance Committee. Its members 
on April 23, 1929 were James S. Alexander, 
F. B. Davis, Henry Davis, and Sir William 
Wiseman. William de Krafft became 2 mem- 
ber in January 1930 when James S. Alexander’s 
membership ended. Charles H. Sabin and 
D. Dwight Douglas were also added to 
the committee the same year. In November 
1948 the following were members of the 
Finance Committee of United States Rub- 
ber; Colgate W. Darden, Jr., F. B. Davis, 
Jr., Henry Davis, Bernard W. Doyle, George 
P. Edmonds, H. E. Humphreys, Jr., Herbert 
E. Smith, and Sir William Wiseman. 


On April 8, 1947 Lammot du Pont 
Copeland wrote Pierre S. du Pont, stating 
that he, Copeland, and Lewis Strauss had 
resigned as members of the Board and Fi- 
nance Committee, that Colgate Darden was 
elected to fill his place but that the bank- 
ers’ nominee remained open on the Board, 
and that Wiseman had suggested Schiff be 
appointed which idea was not accepted. He 
stated that because Wiseman was frequently 
absent, the management group on the Fi- 
nance Committee were a majority, and since 
United States Rubber was again pretty well 
in debt, the Finance Committee should be 
strong and play a dominant part in watch- 
ing tlie finances. At that time the Finance 
Committee was composed of three manage- 
ment representatives, F. B. Davis, H. E. 
Smith, and Elmer Humphreys; and three 
non-inanagement representatives, B. W. 
Doyle, Henry Davis and Sir William Wise- 
man. Copeland testified that his concern 
was that stockholder representation on the 
Finance Committee constitute a majority in 
order to maintain the proper balance be- 
tween the Finance Committee and the Ex- 
ecutive Committee; otherwise a majority 
of management representatives on the Fi- 
nance Committee would be approving their 
own actions, which “seemed like a weak 
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position”. In answer to this, Pierre S. du 
Pont replied, stating: 


“I do not fear the result of the man- 
agement group being in the majority. If 
such fear is real, we should change the 
management.” 


Pierre S. du Pont testified that he used the 
noun “we” as meaning all the stockholders. 
Copeland in his letter to Pierre S. du Pont 
had suggested that Darden and Edmonds 
become members of the Finance Committee 
but since Darden’s other interests were 
heavy, he suggested that Davis be urged 
to put Edmonds and Whelpley on that 
Committee. Irenee du Pont wrote Cope- 
land April 21, 1947 stating that Darden 
should be given a chance to refuse, that 
Edmonds had his approval, and that he 
did not know Whelpley. Edmonds was 
elected to the Board and he and Whelpley 
became members of the Committee. 


Incentive Plan 


The stockholders of United States Rub- 
ber adopted an executive’s incentive com- 
pensation plan in 1929 by a vote of 1,245,269 
to 100. A study of several plans was made 
before the Managers Share Plan was finally 
adopted. The Plan provided that the Com- 
pany should issue 100,000 shares of its com- 
mon stock at $35 per share and the trustees 
would issue to the company 100,000 trust 
shares without par value, representing owner- 
ship of the assets to be held by the trustees 
of the plan. The plan further provided 
that the company should from time to time 
sell the trust shares to employees occupy- 
ing responsible positions, including direc- 
tors, actively engaged as officers, employees 
or members of the Executive Committee, to 
be chosen by a Special Committee of direc- 
tors in such quantities as the committee 
determined and on such terms of payment, 
interest and prices as fixed by the Finance 
Committee of United States Rubber. 


On December 20, 1929 Irenee du Pont 
wrote to Lammot, A. Felix and H. B. du 
Pont, H. S. Meeds and Henry Davis, officers 
of Rubber Securities, that he had discussed 
with F. B. Davis and William de Krafft 
the question of apportionment of Managers 
Securities stock and the setting aside of 
some 3000 shares of Rubber Securities stock 
for Davis to be paid out of bonuses voted 
him by Rubber Securities. 
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The members of the Special Committee 
appointed to act upon the allotment of trust 
shares from 1930 to 1949 were: 


Matthew Brush, Chairman, 1930-1936 

Lewis L. Strauss, Chairman, 1936-1947 

Bernard W. Doyle, 1947-1949 

Sir William Wiseman, 1930 to date, Chair- 
man since 1947 

Henry Davis, 1930 to date 

F. B. Davis, Jr., 1948 to date 


Wiseman testified that he consulted with 
Irenee du Pont with respect to the original 
allotment to be made under the plan in 1930 
for the reason he had more experience than 
possibly any of the directors of United 
States Rubber and also asked him what 
allotment should be made for F. B. Davis. 
Irenee du Pont stated Davis should receive 
15,000 shares. On March 28, 1930, Davis 
was allotted 20,000 shares by the Special 
Committee and Wiseman advised Irenee du 
Pont of that action. This action of the 
Special Committee was approved by the 
Rubber Securities Board and Henry B. du 
Pont testified that when there was an in- 
crease in Davis’ allotment from 15,000 to 
20,000 shares it obviated the necessity of 
Rubber Securities assigning stock to him. 


Irenee du Pont stated that at the time 
F. B. Davis went to United States Rubber 
his salary should not be less than Seger 
was receiving. The salary was fixed at that 
figure by a special sub-committee appointed 
for that purpose. Wiseman testified he did 
not know that Irenee du Pont had dis- 
cussed with Davis the probability that his 
salary would be the same as Seger’s. In 
1937, after a study by a sub-committee of 
the Finance Committee, the company en- 
tered into an employment contract with 
Davis for a term of six years effective 
January 1, 1938 which remained in effect 
until his retirement in 1948. This action 
was adopted by vote fo the stockholders. 
The contract fixed his salary at a definite 
figure and made him ineligible for any fur- 
ther participation under the incentive plan. 


There is no evidence that the syndicate, 
or Rubber Securities Co., or the du Pont 
family in the aggregate ever had voting 
control of United States Rubber. The 
Government, moreover, has failed to show 
that the United States Rubber stock held 
by the defendant individuals and the mem- 
bers of the du Pont family was acquired 
with the intent to create a protected market 
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for du Pont or for United States Rubber, 
or was ever used for that purpose. While 
much of the rubber stock acquired by the 
syndicate continues to be held, directly or 
indirectly, by members of the du Pont 
family there is no proof of any agreement 
or understanding that it will continue to 
be so held, or that it will be voted in concert. 


TRADE 


Prior to 1910 du Pont had confined itself 
principally to the manufacture of military 
and commercial explosives. Nitrocellulose, 
a nitrated cotton, was the principal raw 
material used by du Pont in the manufac- 
ture of both military and commercial smoke- 
less powder. Du Pont sold its military 
powder largely to the United States Army 
and Navy. By 1908, these principal cus- 
tomers had erected and were operating 
plants of their own and du Pont foresaw 
the ultimate loss of its smokeless powder 
business and recognized that diversification 
and expansion into other fields was essential 
to its progress. 


To this end in 1908 the Executive Com- 
mittee of du Pont appointed a committee to 
report “what additional steps they would 
recommend, in the direction of developing 
further uses for guncotton or any of the 
other products of our smokeless powder 
plants.” The Development Department whose 
immediate jurisdiction it was to explore 
these fields, made an investigation of new 
outlets for the excess nitrocellulose in 1909 
and found the most important industries in 
order of size were celluloid, artificial leather, 
artificial silk, and lacquer, which du Pont 
was already producing. 


In 1910 du Pont purchased the Fabrikoid 
Company, the largest manufacturer of arti- 
ficial leather, which in 1913 was incorporated 
as the du Pont Fabrikoid Company. 


During World War I, du Pont plant fa- 
cilities, sales and profits in the powder and 
explosives fields expanded and its net profits 
from all business during 1915-1918 totaled 
approximately $232,000,000. In addition 
during 1917 the du Pont Company, antici- 
pating the end of World War I and the 
cessation of orders for powder and explo- 
sives, determined to utilize part of its war 
profits to expand into fields other than 
gunpowder and explosives. 


In September 1915 du Pont purchased 
the Arlington Company, one of the two 
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largest celluloid companies in the United 
States. 


In June 1916, the du Pont Fabrikoid 
Company, manufacturers of artificial leather, 
purchased the entire stock of the Fairfield 
Rubber Company, producers of rubber coated 
fabrics for automobile and carriage tops. 
The principal customer of Fairfield was the 
Ford Motor Company, which accounted 
for 60% of Fairfield’s total business. Fair« 
field was dissolved and the entire stock was 
taken over by the Fabrikoid Company, 


A report of the Development Committee 
of du Pont in August 1916 “recommended 
the paint and varnish industry shall be 
accepted as a suitable expansion of opera- 
tions at Parlin” and it further recommended 
“to acquire by purchase one or more suitable 
going concerns .. . with a view to transfer 
of operations to Parlin at the first oppor- 
tune time.” 


In March 1917, du Pont purchased Harri- 
son Brothers & Company, Inc., manufac- 
turers of paint, varnish, acids, and certain 
inorganic chemicals used in paint manufac- 
ture. The Harrison Company owned 52% 
of the capital stock of the Beckton Chemical 
Company, the other 48% being owned by 
Cawley Clark & Company, a color manu- 
factiiver, ola the aiddle of 1917 Harrison 
purchased Cawley Clark & Company, in- 
cluding its interest in Beckton Chemical 
Company. In 1917 the Bridgeport Wood 
Finishing Company, a varnish manufacturer, 
was acquired by Harrison. 


After considerable study, du Pont in 
February 1917 decided that consideration 
of new industries at that time should be 
confined to five chemical fields: Dyestuff 
and allied organic chemicals; vegetable oil 
industry; paint and varnish; water soluble 
chemicals; and industries related to cellulose 
and cotton purification. 

Thus by the end of 1917, preceding the 
investment in General Motors, du Pont had 
made investments in companies mantufac- 
turing artificial leather, celluloid, rubber 
coated goods, paints and varnishes. In 1917 
du Pont was engaged in the production of 
paints, varnishes and related products al- 
though it was still principally producing 
powder and explosives and manufactured 
few items used in the production of auto- 
mobiles; among these were celluloid, used 
in making side curtains, and artificial leather, 
used in seats and upholstery. 
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Following the investment in General 
Motors, du Pont in 1918 purchased a ma- 
jority of the common and preferred stock 
of Flint Varnish & Chemical Works. This 
event was preceded by a letter from Raskob 
to Carpenter, Vice President of du Pont. 
Raskob stated Durant had told him that 
W. W. Mountain, President of Flint, had 
approached him about consolidating Flint 
with Harrison, since Mountain knew du 
Pont had bought a substantial interest in 
General Motors and was interested in the 
paint industry; that Mountain felt he would 
lose a valuable customer, General Motors. 
Durant told him the du Ponts would not 
consider a consolidation but suggested “that 
they deliver control of the common stock to 
du Pont’s” and that Willys-Overland, Moun- 
tain and General Motors retain a 20%-25% 
interest. This was effected—du Pont pur- 
chased 80% of the common stock; Willys- 
Overland, Mountain, and General Motors 
acquiring 20%, which was later purchased 
by du Pont. Flint was dissolved in 1924, 
At the time of the du Pont investment, Flint 
made products primarily used in the finish- 
ing of railroad equipment and automobiles. 


A few months after the Flint investment, 
du Pont acquired certain assets of the New 
England Oil Paint & Varnish Company. 


A report by the Development Depart- 
ment in 1920 showed that existing facilities 
at Flint were insufficient to meet the de- 
mands of General Motors and a consider- 
able volume of that business was being 
diverted to competitors. In April, 1920, 
W. S. Carpenter, Vice President of du 
Pont, reported to its Executive Committee, 
that the Sales Department anticipated in- 
creased orders from General Motors and 
other automobile companies, prompting an 
interest in an additional plant, that he 
favored acquisition of The Chicago Varnish 
Company. That year du Pont acquired 
certain assets of the Chicago Varnish Com- 
pany, and in 1934 it acquired the assets 
of Mountain Varnish and Color Works. 


In addition to the above acquisitions, du 
Pont also made investments in and acquisi- 
tions of other companies as set forth in Jf 88, 
90, 91, 92, 94, 95, 96, 98, 99, 100, 101, 102, 
103 and 104 of the Amended Complaint. 

It is admitted that du Pont is a substan- 
tial producer in the United States of ex- 
plosives, powder and chemicals and that its 
principal manufacturing operations are con- 
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ducted through ten departments. These 


departments and their products are: 


Elecirochemicals: Electro and industrial 
chemicals, including sodium, cyanides, 
peroxides, chlorinated solvents for metal 
cleaning, dry cleaning and extraction, re- 
frigerants, formaldehyde, polyvinyl alcohol 
and acetate, ceramic decorations, and fur- 
fural products; 


Explosives: Commercial explosives, blast- 
ing accessories, miscellaneous chemicals, 
liquid and solidified nitroglycerin, oil and 
gas well torpedo service, military and sport- 
ing powders, and commercial nitrocellulose. 


Fabrics and Finishes: Pyroxylin, syn- 
thetic resin, neoprene and rubber coated 
fabrics, and processed plastic sheeting, win- 
dow shade fabrics, rug underlay, and syn- 
thetic rubberized tubing, protective and 
decorative finishes for all industrial, auto- 
motive, marine, transportation, and house- 
hold purposes, wire enamels, automotive 
maintenance specialties, adhesives, plasti- 
cizers, and pyroxylin solutions. 


Film: Cellophane, cellulose bands, cellu- 
lose sponges and sponge yarns, cellulose 
acetate film, and polythene film. 


Grasselli: Inorganic and organic acids 
and heavy chemicals, zinc and zinc prod- 
ucts, fungicides, seed disinfectants, house- 
hold sprays and dusts, insecticides, animal 
remedies, weed killers, adhesives, wood 
preservatives, and chemicals for the textile, 
water purification, paper, leather, steel and 
food industries. 


Organic chemicals: Dyestuffs, tetraethyl 
lead, neoprene, ethyl alcohol, camphor, and 
other organic chemicals for the rubber, 
petroleum, textile, paper, perfumery and 
other industries. 


Photo Products: Motion picture, X-ray, 
portrait, lithographic, and micro films, in- 
tensifying and fluoroscopic screens, photo- 
graphic printing papers, processing chemicals, 
and television phosphors. 


Pigments: Titanium dioxide, extended 
titanium pigments, lithopone, dry colors, 
copperas, titanium metal and “Erifon” 
flame retardant. 


Polychemicals: Ammonia, urea, urea ferti- 
lizer compounds, methanol, high alcohols, 
solvents, organic acids, hydrogenated prod- 
ucts, antifreezes, food chemicals, acrylic 
plastics, polyvinyl butyral, polythene, cellu- 
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lose nitrate and cellulose acetate plastics, 
nylon molding powder and monofilaments, 
polytetrafluoroethylene, and fabricated articles. 


Rayon: Viscose rayon yarn, staple, and 
tire yarn, acetate rayon yarn and staple 
cellulose acetate flake and vinyl acetate, 
nylon yarn, staple and flake. 


It is admitted that General Motors is the 
largest customer of the Fabrics and Fin- 
ishes Department, that its purchases from 
that department exceed its purchases from 
any other department of du Pont, that the 
total purchases General Motors makes from 
this department exceed its total purchases 
from all other departments, and that the 
sales made to General Motors by it are a 
significant part of its total business. 


General Motors admits its principal busi- 
ness consists of the manufacture of pas- 
senger cars and trucks, including various 
parts and accessories. Paragraph 14 of the 
Complaint alleges it is the largest producer 
of passenger cars and trucks in the United 
States, constituting 38% of the industry 
total in 1947 and 43% for the period 1937-1941. 
General Motors also manufactures diesel 
locomotives, ball bearings, roller bearings 
and a wide range of household appliances, 
such as electric refrigerators and heating 


systems. General Motors operations are 
conducted through the following four 
divisions: 


Car, Truck and Body Divisions—Buick, 
Chevrolet, Cadillac, GMC Truck and Coach, 
Pontiac, Buick-Oldsmobile-Pontiac Assem- 
bly, Fisher Body and Oldsmobile. 


Accessory and Parts Divisions—A C Spark 
Plug, Aero-products, Brown-Lipe-Chapin, 
Central Foundry, Delco Products, Delco 
Radio, Delco-Remy, Detroit Transmission, 
Guide Lamp, Harrison Radiator, Hyatt 
Bearings, Inland Manufacture, Moraine 
Products, New Departure, Packard Elec- 
tric, Rochester Products, and Saginaw 
Steering Gear. 


Household Appliances—Delco Appliance 
and Frigidaire. 


Engine Divisions—Allison, Diesel Equip- 
ment, Cleveland Diesel Engines, Electro- 
Motive, and Detroit Diesel Engine. 


United States Rubber admits it is the 
largest manufacturer in the United States 
of certain rubber products, other than tires 
and tubes. It conducts its business through 
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five divisions: Tire; Mechanical Goods; 
Footwear and General Products; Nauga- 
tuck Chemicals; and Textile. General Mo- 
tors and United States Rubber admit that 
United States Rubber is the principal sup- 
plier of tires and tubes to General Motors 
as original equipment on the cars produced 
and sold by General Motors. 
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General Motors admits that it sells truck 
and passenger cars to du Pont and United 
States Rubber. 

Paragraph 18 of the Amended Complaint 
alleges, and the defendant manufacturers 
admit, that the assets, sales volume and net 
income after taxes for the year 1947 are 
substantially as follows: 


Assets Sales Net Income 

(Da Rontwew: aac cr $1,438,000,000 $ 783,000,000 $120,000,000 
General Motors .... 2,473,000,000 3,815,000,000 288,000,000 
WaSakubbese seals: 348,000,000 581,000,000 21,000,000 
eLotaloset.s uel $4,259,000,000 $5,189,000,000 $429,000,000 


Three phases of alleged trade control, 
apart from those specifically considered un- 
der Fabrics and Finishes, Tetraethyl Lead, 
Kinetic Chemicals, Synthetic Rubber, Anti- 
freeze, miscellaneous products and Tires 
and Tubes, have been accepted by the Govy- 
ernment. They are (1) exchange of data, 
figures, and information on suppliers by 
certain officers and employees of du Pont 
and General Motors, including requests and 
inquiries by certain officers of du Pont on 
volume of trade conducted with General 
Motors; (2) the use of the General Purchas- 
ing Committee as a medium in alleged trade 
control; and (3) Fisher Body’s trade with 
du Pont, and the use of the discount and re- 
bate system in purchases and sales between 
the defendant manufacturers with special 
reference to Fisher Body. 


Exchange of Data, Figures and Informa- 
tion on Suppliers by certain officers and em- 
ployees of du Pont and General Motors, 
including requests and inquiries by certain offi- 
cers of du Pont on volume of trade conducted 
with General Motors. 

Ok Ok 

The evidence relating to the exchange of 
data, figures, and information on suppliers 
by certain officers and employees of du 
Pont and General Motors, viewed as a 
whole, establishes that the du Pont Com- 
pany was interested in selling its products 
to General Motors and made efforts to 
do so; a fact which is not denied by the 
defendants. The evidence, both oral and 
documentary, does not establish, however, 
that there was any agreement between the 
two companies that required General Mo- 
tors to buy all or any part of its require- 
ments from du Pont. Nor does the evidence 
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establish that du Pont dictated or controlled 
the purchasing policies and practices of 
General Motors or sought to dictate or 
control those policies and practices, In 
fact, the evidence shows that General Mo- 
tors exercised complete freedom in deter- 
mining where it would purchase its 
requirements of products of the kind that 
du Pont manufactured. 


General Purchasing Committee (1923-1931 Di 


OK OK 


The evidence of record does not estab- 
lish, or tend to support, the Government’s 
contention that the General Purchasing 
Committee was created and operated as an 
instrumentality to carry out the desires of 
du Pont. In fact, actions taken by the 
Committee were seriously detrimental to 
du Pont in a number of respects. For 
example, the Committee initiated the two 
source of supply policy in connection with 
artificial leather and top materials; it re- 
fused to make a contract with du Pont 
for pyralin; it encouraged the early de- 
velopment of competition for Duco, and 
refused to renew du Pont’s requirements 
contract as soon as a competitive lacquer 
was available. 


The Committee, the record shows, was 
created, operated and ultimately terminated 
in 1931 to serve General Motors interests— 
not du Pont. Relations with du Pont were 
but a minor aspect of its activities, and it 
dealt with du Pont only in the same manner 
as it did with other suppliers. All of its 
work is now ancient history and the evi- 
dence with respect to its activities has but 
limited probative value. But to the extent 
it deserves consideration it supports the 
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position of the defense rather than the 
Government. 


Fisher Body; and use of the discount and 
rebate system in purchases and sales between 
the defendant manufacturers with special 
reference to Fisher Body. 

OK Ok 

The record, including ail the evidence 
summarized in the preceding paragraphs, 
amply establishes that du Pont sought to 
sell its finishes and fabrics to Fisher Body. 
It early recognized that Fisher would bea 
substantial consumer of those products since 
it was making all of the closed bodies for 
General Motors cars. Du Pont’s sales 
efforts included a personal approach to the 
Fisher brothers by Lammot du Pont, at 
the suggestion of Pierre S. du Pont; the 
employment as a fabrics salesman of one 
Smith who apparently was favorably known 
to the Fisher management; and the offering 
of a substantial overall price reduction in 
the form of the super discount for a period 
of about five years during the 1920s. 


The first of these efforts appears to have 
resulted in no advantage to du Pont since 
its stock ownership in General Motors did 
not persuade Fisher to use Flint products. 
The other two efforts did, it seems clear, 
increase du Pont’s sale of finishes and 
fabrics to Fisher Body but they do not 
establish the existence of any agreement or 
understanding that Fisher would favor du 
Pont, and they do not establish that du 
Pont’s sales to Fisher resulted from its 
stockholdings in General Motors or its 
alleged control of General Motors. More- 
over, the record indicates that even the dis- 
count did not secure for du Pont all of 
Fisher Body’s business and indeed may not 
have increased the portion of Fisher’s re- 
quirements purchased from du Pont though 
the total dollar purchases from du Pont by 
Fisher did increase. The record also shows 
that Fisher Body at all times conducted its 
purchasing with respect to finishes, fabrics 
and all other products in accordance with 
its own best judgment. The Court finds 
the testimony of Lawrence Fisher particu- 
larly persuasive in this respect. His com- 
petence and knowledge of this matter cannot 
be questioned. He was in active charge of 
the Fisher Company for many years and 
subsequently served in high executive ca- 
pacities with General Motors. It is highly 
unlikely, if not impossible, that Fisher Body’s 
purchasing practices could have been influ- 
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enced by an agreement with du Pont or 
by the latter’s position in General Motors 
without his knowledge. His forthright 
testimony and general demeanor on both 
direct and cross-examination are most con- 
vincing that Fisher Body was neither party 
to an agreement with du Pont nor the vic- 
tim of du Pont domination. 


Finally, the extent to which Fisher Body 
has purchased over the years from com- 
petitors of du Pont in substantial quantities 
cannot be squared with the charge that 
Fisher is a captive market for du Pont. 
The record is clear, for example, that Fisher 
immediately encouraged competitors of du 
Pont to produce a lacquer comparable to 
Duco, and has consistently over the years 
bought substantial amounts of topcoats from 
two or three of du Pont’s competitors, and 
practically all of its undercoats are pur- 
chased from a single competitor of du Pont. 
Other examples are found in the detailed 
analysis of the evidence relating to the 
various products sold by du Pont. 


FINISHES 


[“Duco” and “Dulux’’] 


The record shows that after competitors 
began to produce a lacquer comparable to 
Duco some General Motors Divisions turned 
to such competitors while others continued 
to buy in whole or in large part from du 
Pont. Du Pont, it appears, has retained 
its position as the most important single 
supplier of General Motors. The Govern- 
ment has failed to establish, however, that 
this position was maintained in any illegal 
manner. Flaherty, Williams and Wirshing 
all made clear that du Pont’s position was 
at all times a matter of sales effort and 
keeping General Motors satisfied. There 
is no evidence that General Motors or any 
Division of General Motors was ever pre- 
vented by du Pont from using a finish 
manufactured by one of du Pont’s competi- 
tors; nor is there any evidence that General 
Motors has suffered competitively from its 
substantial use of Duco. Kettering testified 
explicitly that the superior finish used on 
General Motors cars was responsible for 
their higher resale value. In view of all 
the evidence of record, the only reasonable 
conclusion is that du Pont has continued 
to sell Duco in substantial quantities to 
General Motors only because General Motors 
believes such purchases best fit its needs. 
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The evidence with respect to Dulux pre- 
sents a similar picture. It is apparently an 
ideal refrigerator finish and is widely used 
by a number of major manufacturers other 
than General Motors. Several representa- 
tives of competitive refrigerator manufac- 
turers testified that they purchased 100% 
of their requirements from du Pont. There 
is no evidence that General Motors pur- 
chased from du Pont for any reason other 
than those that prompted its competitors to 
buy Dulux from du Pont—excellence of 
product, fair price and continuing quality 
of service. 


FABRICS 

On the basis of all of the evidence of 
record the court finds that there was at no 
time any agreement that bound General 
Motors to buy any fixed portion of its fabric 
requirements from du Pont with the ex- 
ception of the year 1922. In that year it 
appears that du Pont was promised, and 
perhaps received, all of General Motors’ 
fabric business. This arrangement grew 
out of the cancellation of certain contracts 
in the previous year which caused du Pont 
substantial loss. It thus grew out of a 
normal buyer-seller relationship. The Court 
further finds that such purchases of fabrics 
as the General Motors divisions have made 
from du Pont from time to time were based 
upon each division’s exercise of its business 
judgment and are not the result of du Pont 
domination. Du Pont, the record shows, 
has maintained its position as the principal 
fabric supplier to General Motors through 
its early leadership in the field and by con- 
centrating upon satisfactorily meeting Gen- 
eral Motors’ changing requirements as to 
quality, service and delivery. 


TETRAETHYL LEAD 

* Ok x 

The evidence with respect to the dis- 
covery and development of TEL fails to 
establish the Government’s charges. It will 
not support a finding that the discovery of 
TEL was surrendered to du Pont pursuant 
to any agreement that du Pont was to have 
exclusive rights to General Motors chemical 
discoveries. The record, rather, establishes 
that the services of du Pont as a manufac- 
turer were secured by General Motors in 
the unrestrained exercise of its own judg- 
ment. Kettering appears to have been 
largely responsible for this decision, and 
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neither the alleged pre-existing agreement 
nor du Pont’s stockholdings in General 
Motors was the basis of the decision. It is 
clear that General Motors’ lack of experi- 
ence in chemical manufacture and du Pont’s 
superior competence and wide experience 
were the reasons for the decision. 


Similarly, du Pont retained its position as 
the manufacturer of TEL by reason of the 
continued high quality of its performance. 
The Court finds that General Motors and 
Ethyl Corporation were at all times free to 
turn elsewhere and were not coerced in any 
way to continue purchasing from du Pont. 


Kinetic CHemicats, Inc. 


The actual purchase of General Motors 
interest in 1950 was preceded by negotia- 
tions which began in 1948. On January 1, 
1950, General Motors sold its 49% interest 
for approximately ten million dollars. Since 
this purchase was subsequent to the filing 
of the complaint in the instant case, the 
Department of Justice was consulted, and 
it assured du Pont in writing that it did 
not oppose the purchase and if it were 
carried out the prayer in the complaint 
seeking divestiture from du Pont would 
be dropped. Upon that assurance the pur- 
chase was made. 


SYNTHETIC RUBBER 

* Ok ok 

The evidence relating to the formation 
and operation of Kinetic Chemicals and to 
General Motors synthetic rubber research 
does not establish that General Motors has 
agreed to surrender or was bound to sur- 
render to du Pont its chemical discoveries, 


The Court finds that du Pont did not 
terminate or in any way limit General 
Motors research on synthetic rubber, al- 
though Lammot du Pont, as well as others 
in General Motors, suggested it was an 
inappropriate project for General Motors 
to undertake. Despite this suggestion Sloan 
directed that the project should be con- 
tinued. The evidence bearing on the entire 
incident is inconsistent with either a basic 
agreement with respect to General Motors 
chemical research or with du Pont domina- 
tion of that research. 

The provision of the agreement between 
du Pont and General Motors establishing 
Kinetic Chemicals Company which related 
to further chemical discoveries is no longer 
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in effect, having been eliminated some years 
before the Complaint herein was filed. The 
Court finds that this agreement was not 
executed pursuant to any prior understand- 
ing or arrangement that du Pont was to 
have the exclusive right to discoveries of 
General Motors. On the basis of the evi- 
dence of record, particularly the testimony 
of Sloan and Pratt, the Court finds that 
General Motors entered into the contract 
because those responsible in General Motors 
believed that Freon could best be manu- 
factured by du Pont rather than by General 
Motors itself or by some other chemical 
company. 


ANTIFREEZE 

a ie A: 

The only evidence offered by the Govern- 
ment in support of its contention as regards 
antifreeze is that in recent years General 
Motors has purchased practically all of its 
requirements from du Pont. The proof 
offered by the defense, however, establishes 
that General Motors determined initially to 
make such purchases because du Pont was 
the only available supplier that could meet 
General Motors’ demands as to price, quality 
and delivery. The defendants’ proof further 
shows that General Motors re-examined the 
supply situation each year and sought regu- 
larly to obtain new sources of supply. The 
Court finds this proof convincing that Gen- 
eral Motors was not limited by agreement 
or by du Pont domination in its purchases 
of antifreeze and bought from du Pont only 
because it believed that du Pont best served 
its needs. 


MISCELLANEOUS PRODUCTS 
[Electroplating Chemicals, Case Hardening 
Chemicals, Rubber Chemicals, Synthetic Rub- 
ber, Automotive Plastics, Brake Flud, and 
Safety Glass] 


All of the evidence bearing upon du Pont’s 
efforts to sell these various miscellaneous prod- 
ucts to General Motors supports a finding 
that the latter bought or refused to buy 
solely in accordance with the dictates of its 
own purchasing judgment. There is no evi- 
dence that General Motors was constrained 
to favor, or buy, a product solely because 
it was offered by du Pont. On the other 
hand, the record discloses numerous in- 
stances in which General Motors rejected 
du Pont’s products in favor of one of its 
competitors. The variety of situations and 
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circumstances in which such rejections oc- 
curred satisfies the Court that there was 
no limitation whatsoever upon General Mo- 
tors’ freedom to buy or to refuse to buy 
from du Pont as it pleased. 


Sates To GENERAL Motors By 
Unrrep STATES RUBBER 

The Court finds that the evidence with 
respect to the original negotiation of the 
tire contract and United States Rubber’s 
subsequent sales of tires and tubes to Gen- 
eral Motors establishes that General Motors 
initiated discussions leading to that con- 
tract, entered into it, and has ever since 
continued to buy a substantial portion of its 
tires and tubes from United States Rubber 
for its own good business reasons—and for 
no other reason. The Government’s con- 
tentions to the contrary are supported only 
by suspicion and conjecture. 


Other Products 


[Paint, Rayon, Neoprene, Rubber Chemicals] 


The evidence relating to purchases and 
sales between United States Rubber and 
du Pont was, for the most part, introduced 
by the defendants. The Government has 
failed to show the existence of any agree- 
ment or understanding that each of these 
companies would prefer the products of the 
other and would decline to deal with com- 
petitors of the other. The Court finds that, 
in fact, each company has enjoyed freedom 
to buy as it pleased. 


THE ISSUE OF CONSPIRACY 


At the outset of this memorandum the 
Court stated that the issue of conspiracy 
permeated the entire case, underlying both 
the trade and the control aspects thereof. 
This is so because conspiracy to restrain 
trade can only be determined after consid- 
eration of the entire record of evidence. 
The Court finds, on the basis of all the evi- 
dence of record, that the Government has 
failed to establish the existence of any such 
conspiracy. 

The record discloses a number of in- 
stances in which various of the defendants 
have engaged in concerted action of one 
kind or another. For example, the syndi- 
cates that were formed to purchase du Pont 
stock in 1915, and United States Rubber 
stock in 1927; and the collaboration on the 
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development of “Duco” and TEL. But con- 
certed action does not necessarily consti- 
tute conspiracy or proof of conspiracy. It 
does so only if the object of the action is 
to restrain trade or commerce. The Court 
finds that none of the actions taken in con- 
cert had as their objective, or necessary 
consequence, the imposition of any limita- 
tion upon the free flow of trade and com- 
merce. A number of such actions, such as 
the formation of Christiana in 1915 and 
Delaware in 1924, were undertaken for 
purely personal reasons of the participants, 
largely financial and unrelated to restraint 
of trade and commerce or the monopoliza- 
tion thereof. The record as a whole does 
not support a finding that any of them, or 
all of them in the aggregate, did restrain 
or intended to, or had the effect of, restrain- 
ing or monopolizing trade and commerce. 
The Court bases this conclusion on both 
documentary and testimonial evidence of 
record and upon the more detailed findings 
made in the earlier parts of this memoran- 
dum. 


CONCLUSION 


The Amended Complaint charges viola- 
tions of both the Sherman and the Clayton 
Acts. Those Acts broadly condemn con- 
Spiracies, contracts, agreements, wunder- 
standings, and acquisitions that result in 
monopoly or unreasonable restraints of trade. 
If the facts established the existence of a 
conspiracy or agreement to restrain or to 
monopolize trade, or if the facts showed 
that a restraint of trade or monopolization 
had occurred, it would be necessary to de- 
termine as a matter of law whether the 
situation disclosed was condemned by the 
statutes. However, there is no need in this 
case to consider that question or to discuss 
legal principles or precedents because there 
has been no conspiracy to restrain or to 
monopolize trade and no restriction or 
monopolization of the market. 

The essence of the conspiracy and re- 
straint which the Government finally 
charged and sought to prove in this case 
is the alleged limitation upon General Mo- 
tors’ ability to deal as it pleased with com- 
petitors of du Pont and United States Rub- 
ber. In various ways and subject to various 
limitations, the Government has alleged that 
General Motors either itself agreed to such 


Trade Regulation Reports 


Cited 1954 Trade Cases 
U.S. v. E. I. du Pont de Nemours and Co. 


OF ¢9 50 


a limitation, or was forced to it by du Pont. 
But the evidence of record fails to support 
the Government’s charges. In preceding 
portions of this opinion there has been 
shown, by detailed analysis of the evidence, 
the extent to which General Motors enjoyed 
complete freedom of action with respect to 
specific products manufactured by du Pont 
and United States Rubber, and with respect 
to its discoveries and developments of new 
products. When read as a whole the record 
supports a finding, and the Court so finds, 
that there has not been, nor is there at 
present, a conspiracy to restrain or to mo- 
nopolize trade and no limitation or restraint 
upon General Motors’ freedom to deal 
freely and fully with competitors of du Pont 
and United States Rubber, no limitation or 
restraint upon the freedom of General Mo- 
tors to deal with its chemical discoveries, no 
restraint or monopolization of the General 
Motors market, and no restraint or mo- 
nopolization of the trade and commerce be- 
tween du Pont and United States Rubber. 
The findings that there has been neither 
a conspiracy to restrain or to monopolize 
trade nor a restraint or monopolization of 
trade make it unnecessary to consider the 
questions of law that would otherwise arise 
with respect to the Wilmington Trust Co. 
and the so-called “beneficiary” defendants, 
including the infants for whom guardians 
ad litem have been appointed. 


It may be that a violation of the Clayton 
Act can be made out in the absence of an 
actual restraint of trade where it is estab- 
lished that there is a reasonable probability 
that a condemned restraint will result from 
an acquisition of stock. The acquisition 
challenged by the Government—du Pont’s 
investment in General Motors—took place 
over thirty years ago. In those many in- 
tervening years the record discloses that 
no restraint of trade has resulted. Accord- 
ingly, the Court is of the opinion that there 
is not, nor has there been, any basis for a 
finding that there is or has been any reason- 
able probability of such a restraint within 
the meaning of the Clayton Act. 


The Government has failed to prove con- 
spiracy, monopolization, a restraint of trade, 
or any reasonable probability of a restraint, 
and for those reasons the Amended Com- 
plaint should be dismissed. 


1 67,905 


69,952 Court Decisions Number 10 (Ex. pe 
Moore v. Mead’s Fine Bread Co. a 
[7 67,906] L. L. Moore v. Mead’s Fine Bread Company. 
In the Supreme Court of the United States. October Term, 1954. No. 121. Dated 


December 6, 1954. 
On Writ of Certiorari to the United States Court of Appeals for the Tenth Circuit. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Clayton Act, Section 2(a)—Local Price Cutting by Interstate 
Seller—Destruction of Purely Local Competitor—When a bakery, which was engaged 
in an interstate business, cut the wholesale price of its bread to purchasers in one town 
but did not cut the price of its bread in any other town or state, and thereby forced a 
purely local baker in the town to close his business, it violated Section 2(a) of the 
Clayton Act. The price cut, although made in intrastate commerce against a purely local 
competitor, was subject to the Act; and the destruction of a competitor, as required by the 
Act, was established. The beneficiary of the practice was an interstate business, and, if 
this practice or method of competition were approved, the pattern for growth of monopoly 
would be simple. 


See Price Discrimination, Vol. 1, § 3505.139, 3508.345. 


Price Discrimination—Robinson-Patman Act, Section 3—Sales at Prices Lower Than 
Those Exacted Elsewhere—Local Price Cutting by Interstate Seller—Destruction of 
Purely Local Competitor—When a bakery, which was engaged in an interstate busi- 
ness, cut the wholesale price of its bread to purchasers in one town but did not cut the 
price of its bread in any other town or state, and thereby forced a purely local baker in 
the town to close his business, it violated Section 3 of the Robinson-Patman Act. The 
purpose to eliminate a competitor was established. The price cut, although made in 
intrastate commerce against a purely local competitor, was subject to the Act. The 
beneficiary of the practice was an interstate business, and, if this practice or method of 
competition were approved, the pattern for growth of monopoly would be simple. 


See Price Discrimination, Vol. 1, § 3551.80. 


Private Enforcement and Procedure—Civil Damages—Damages Recoverable for 
Violations of Robinson-Patman Act, Section 3.—In a treble damage action brought for 
violations of Section 2(a) of the Clayton Act and of Section 3 of the Robinson-Patman 
Act, a treble damage judgment by a trial court was affirmed by the United States 
Supreme Court. 


See Private Enforcement and Procedure, Vol. 2, J 9011.710. 
For the petitioner: Dee C. Blythe and Lynell G. Skarda, both of Clovis, New Mexico. 


For the respondent: Edward W. Napier, Lubbock, Texas, and Howard F. Houk, 


Santa Fe, New Mexico. 


Reversing a judgment of the U. S. Court of Appeals, Tenth Circuit, 1953 Trade Cases 
| 67,630. For other opinions of the U. S. Court of Appeals, Tenth Circuit, see 1950-1951 
Trade Cases {] 62,876, 62,674. 


[Clayton and Robinson-Patman Acts] 


Mr. Justice Douctas delivered the opin- 
ion of the Court [Jn full text]: 

This is a suit for treble damages, 38 Stat. 
731, 15 U. S. C. § 15, brought for violations 
of §2(a) of the Clayton Act, as amended 
by the Robinson-Patman Act, 49 Stat. 1526, 


15) USES GiiSis (ay eand cots Gurotuthe 
Robinson-Patman Act, 15 U. S. C. § 13a. 
The jury found for petitioner; the Court 
of Appeals reversed [1953 Trappe CasEs 
7 67,630], 208 F. 2d 777; and we granted 
certiorari, 347 U. S. 1012, because of the 
importance of the question of law presented.? 


1 The case first reached the Court of Appeals 
on appeal from a dismissal of the action at the 
close of plaintiff’s case. The Court of Appeals 
affirmed, holding that the suit was precluded 
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by petitioner’s own illegal acts which initiated 
the alleged price discrimination. [1950-1951 
TRADE CASES f 62,674] 184 F. 2d 338. We 
granted a petition for certiorari, vacated that 
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[Business Activities] 


Petitioner was engaged in the bakery 
business at Santa Rosa, New Mexico, none 
of his activities being interstate in character. 
Respondent is a corporation in the baking 
business at Clovis, New Mexico. It is one 
of several corporations having interlocking 
ownership and management, all in the Mead 
family and associates. These corporations 
maintain plants at Lubbock and Big Spring, 
Texas, and at Hobbs, Roswell, and Clovis, 
New Mexico. They ali market their bread 
under the name “Mead’s Fine Bread” and 
promote the product through a common 
advertising program. These corporations 
purchase their flour and bread wrappers as 
a unit. Respondent sells bread in Farwell, 
Texas, a town which it serves with a bread 
truck operating out of Clovis, New Mexico. 


[Intrastate Price Cut] 


For some months, petitioner and respond- 
ent were in competition in Santa Rosa. 
There is evidence that, on the threat of 
petitioner to move his bakery to another 
town, the local Santa Rosa merchants agreed 
to purchase petitioner’s products exclusively. 
Respondent, labeling that action a boycott, 
cut the wholesale price of bread in Santa 
Rosa from 14 cents to 7 cents for a pound 
loaf and from 21 cents to 11 cents for a 
pound-and-a-half loaf. The Mead com- 
panies did not cut the prices of bread in 
any other town; and respondent did not cut 
its prices of bread in Farwell, Texas. 

The price war continued from September 
1948 to April 1949, and as a result peti- 
tioner was forced to close his business. 


[Court of Appeals’ Decision] 


The Court of Appeals reversed the judg- 
ment for petitioner on the ground that the 
injury resulting from the price cutting was 
to a purely local competitor whose business 
was in no way related to interstate com- 
merce. “If competition was lessened or a 
monopoly created,’ said the Court of Ap- 
peals, “it was purely local in its scope and 
effect and in no way related to or affected 
interstate commerce.” [1953 TRADE CASES 


{ 67,630] 208 F. 2d 777, 780. 


judgment, and remanded the case to the Court 
of Appeals for further consideration in light of 
Kiefer-Stewart Co. v. Joseph HE. Seagram & 
Sons [1950-1951 TRADE CASES { 62,737], 340 
U. S. 211. See Moore v. Mead Service Co., 340 
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[Clayton Act] 


Section 2(a) of the Clayton Act, as 
amended, 15 U. S. C. §13(a), provides in 
part: 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, either directly or indi- 
rectly, to discriminate in price between 
different purchasers of commodities of 
like grade and quality, where either or 
any of the purchases involved in such 
discrimination are in commerce, where such 
commodities are sold for use, consump- 
tion, or resale within the United States 

and where the effect of such dis- 
crimination may be substantially to lessen 
competition or tend to create a monopoly 
in any line of commerce, or to injure, 
destroy, or prevent competition with any 
person who either grants or knowingly 
receives the benefit of such discrimina- 
tion, or with customers of either of them 


[Sec. 3, Robinson-Patman Act] 


Section 3 of the Robinson-Patman Act, 
15 U. S. C. § 13a, provides in part: 

“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, . . . to sell . . . goods 
in any part of the United States at prices 
lower than those exacted by said person 
elsewhere in the United States for the 
purpose of destroying competition, or 
eliminating a competitor in such part of 
the United States; or, to sell . goods 
at unreasonably low prices for the pur- 
pose of destroying competition or elimi- 
nating a competitor.” 


[Violations Established] 


their face seem to 
cover the instant case. Respondent is en- 
gaged in commerce, selling bread both 
locally and interstate. Jn the course of such 
business, it made price discriminations, 
maintaining the price in the imterstate trans- 
actions and cutting the price in the intrastate 
sales. The destruction of a competitor was 
plainly established, as required by the 
amended § 2(a) of the Clayton Act; and the 
evidence to support a finding of purpose 


Those sections on 


U. S. 944. On reconsideration, the Court of 
Appeals receded from its former position, re- 
versed the judgment dismissing the complaint, 
and remanded the case for trial. [1950-1951 
TRADE CASES { 62,876] 190 F. 2d 540. 
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69,954 


to eliminate a competitor, as required by 
§ 3 of the Robinson-Patman Act, was ample.” 


[Local Transactions Under Antitrust Laws] 


The Court of Appeals read the antitrust 
laws as reaching local transactions only 
where: (1) the local restraint has an effect 
on the free flow of interstate trade or com- 
merce (e. g., Wickard v. Filburn, 317 U. S. 
111); or (2) the restraint on or the monop- 
oly of local trade is effected through the 
utilization of interstate mechanisms (e. g., 
Lorain Journal Co. v. United States [1950- 
1951 Trape Cases { 62,957], 342 U. S. 143); 
or (3) local prices are fixed by the use of 
interstate commercial transactions (e. g., 
United States v. Frankfort Distilleries [1944- 
1945 Trane CAsEs { 57,338], 324 U. S. 293) ; 
or (4) the discriminatory sales are to pur- 
chasers who compete in interstate com- 
merce (e. g., Corn Products Refining Co. v. 
Federal Trade Commission [1944-1945 TRADE 
CASESS {157,303 |e S2ZR UN S99 7/20)) ron >) 
interstate commerce is in some other way 
used to destroy competition or is injured or 
impaired as a result of unlawful acts, 


[Interstate Business the Beneficiary] 


We think that the practices in the present 
case are also included within the scope of 
the antitrust laws. We have here an inter- 
state industry increasing its domain through 
outlawed competitive practices. The victim, 
to be sure, is only a local merchant; and 
no interstate transactions are used to destroy 
him. But the beneficiary is an interstate 
business; the treasury used to finance the 
warfare is drawn from interstate, as well 
as local, sources which include not only 
respondent but also a group of interlocked 
companies engaged in the same line of busi- 
ness; and the prices on the interstate sales, 
both by respondent and by the other Mead 
companies, are kept high while the local 
prices are lowered. If this method of 
competition were approved, the pattern for 
growth of monopoly would be simple. As 
long as the price warfare was strictly intra- 
state, interstate business could grow and 
expand with impunity at the expense of 
local merchants. The competitive advan- 


? Respondent contends that the so-called boy- 
cott justified its price cutting. In Kiefer-Stewart 
Co. v. Seagram & Sons [1950-1951 TRADE 
CASES { 62,737], 340 U. S. 211, 214, we said, 
“If petitioner and others were guilty of infrac- 
tions of the antitrust laws, they could be held 
responsible in appropriate proceedings brought 
against them by the Government or by injured 
private persons. The alleged illegal conduct of 
petitioner, however, could not legalize the un- 
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tage would then be with the interstate com- 
bines, not by reason of their skills or 
efficiency but because of their strength and 
ability to wage price wars. The profits 
made in interstate activities would under- 
write the losses of local price-cutting cam- 
paigns. No instrumentality of interstate 
commerce would be used to destroy the 
local merchant and expand the domain of 
the combine. But the opportunities af- 
forded by interstate commerce would be 
employed to injure local trade. Congress, 
as guardian of the Commerce Clause, cer- 
tainly has power to say that those advan- 
tages shall not attach to the privilege of 
doing an interstate business. 


[Congressional History| 


This type of price cutting was held to 
be “foreign to any legitimate commercial 
competition” even prior to the Robinson- 
Patman Act. See Porto Rican American 
Tobacco Co. v. American Tobacco Co., 30 F. 
2d 234, 237. It seems plain to us that 
Congress went at least that far in the Rob- 
inson-Patman Act. As we have shown, the 
facts charged and found read upon the 
words of the statute. And the history of 
the Act shows it was designed to have the 
reach now claimed for it by petitioner. 
Congressman Utterback, manager of the 
bill in the House, included this type of case 
in the price cutting that he claimed was 
outlawed: 

“Where, however, a manufacturer sells 
to customers both within the State and 
beyond the State, he may not favor either 
to the disadvantage of the other; he may 
not use the privilege of interstate com- 
merce to the injury of his local trade, nor 
may he favor his local trade to the injury 
of his interstate trade. The Federal 
power to regulate interstate commerce is 
the power both to limit its employment 
to the injury of business within the State, 
and to protect interstate commerce itself 
from injury by influences within the 
State.” 80 Cong. Rec. 9417. 

It is, we think, clear that Congress by the 
Clayton Act and Robinson-Patman Act 


lawful combination by respondents nor im- 
munize them against liability to those they 
injured.’’ We need not pursue the matter, for 
respondent obtained a charge on this phase of 
the case as to which it cannot complain. The 
District Court charged the jury that respondent 
would not be liable if the price cutting was 
“for the purpose of regaining its own market 
or of re-establishing competition and not to de 
stroy competition or to eliminate a competitor.” 
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barred the use of interstate business to Court of Appeals. But we have examined 
destroy local business, outlawing the price them and found them not substantial. We 


cutting employed by respondent. therefore reverse the judgment of the Court 
of Appeals and affirm the judgment of the 
[Damage Judgment Affirmed District Court. 
Other points are pressed on us by re- So ordered 


spondent in support of the judgment of the 


[67,907] Masters, Inc. v. General Electric Company. 


In the Supreme Court of the United States. October Term, 1954. No. 381. Dated 
December 6, 1954. 


On appeal from the New York Court of Appeals. FRorssEL, Justice. 


McGuire Act and New York Fair Trade Act 


Fair Trade—Constitutionality—McGuire Act—New York Fair Trade Act—Dismissal 
of Appeal for Want of a Substantial Federal Question.—An appeal from a decision of the 
New York Court of Appeals in the case of General Electric Co. v. Masters, Inc., 1954 TRADE 
Cases { 67,776, was dismissed by the United States Supreme Court “for the want of a 
substantial federal question.” 


See Fair Trade, Vol. 1, { 3040.40, 3085.34, 3258.34, 3262.34. 


For the appellant: Joseph F. Ruggieri, Brooklyn, N. Y., and Thurman Arnold, 
Washington, D. C. (Norman Diamond, Abe Krash, and Arnold, Fortas and Porter, 
Washington, D. C., of counsel). 


For the appellee: Thomas Kiernan and Edgar Barton, New York, N. Y. (Howard 
Arbel, and White and Case, New York, N. Y., of counsel). 


Dismissing an appeal from a decision of the New York Court of Appeals, 1954 Trade 
Cases {| 67,776. 


[Appeal Dismissed] missed for the want of a substantial federal 


Per Curiam [Jn full text]: The motion to question. 


dismiss is granted and the appeal is dis- 


[] 67,908] Scovill Manufacturing Company v. Skaggs Pay Less Drug Stores. 


In the California District Court of Appeal, First District, Division Two. Civ. Nos. 
15797, 16278. Dated October 26, 1954. 128 A. C. A. 441. 


Appeals from a judgment of the Superior Court of Alameda County and from 
a temporary restraining order and a preliminary injunction. Tuomas J. Lepwicu, Judge. 
Judgment affirmed; appeal from order dismissed. 


California Fair Trade Act and McGuire Act 


Fair Trade—Constitutionality—California Fair Trade Act—Nonsigner Provision.— 
The California Fair Trade Act, including the nonsigner provision, is valid under the 
California and United States constitutions. The Act does not violate the due process 
clauses and is not an unreasonable exercise of the police power because the fair trade 
principle is mainly a matter of economic policy the wisdom of which is for the legislature 
to decide, and under the police power the legislature may restrict the right of free bar- 
gaining as well as promote it. The words “fair and open” competition are not fatally 
indefinite because the fact that the words in a statute are susceptible to different interpre- 
tations does not render the statute void for uncertainty. The Act is not an unlawful 
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delegation of legislative power to private persons because the Act, when passed by the 
legislature, was a complete statute and in no manner dependent on approval or dis- 
approval by any person. 


See Fair Trade, Vol. 1, | 3085.05, 3258.05. 


Fair Trade—Constitutionality—McGuire Act—Nonsigner Provision—The McGuire 
Act, including the nonsigner provision, is constitutional under the United States Consti- 
tution. The Act does not constitute an unreasonable exercise of the police power nor does 
it violate the due process clause. Also, the Act does not constitute an unlawful delegation 
of legislative power over interstate commerce from Congress to the state legislatures 
because, in regard to interstate commerce, the power of Congress is so plenary that it 
may exercise that power by permitting the states to regulate phases of interstate commerce. 


See Fair Trade, Vol. 1, 3040.20. 


Fair Trade—California Fair Trade Act—McGuire Act—‘“Fair and Open” and “Free 
and Open” Competition—The contention that a fair trader’s commodities are not in 
“fair and open” or “free and open” competition was held to be without merit where the 
contention was not based on the absence of similar products of others from the market 
and where the contention was based on the following allegedly proved circumstances: 
(1) the “relative uniformity” and “high level” of mark-ups of the fair traded commodities 
of the general class involved and the plaintiff’s alleged “exorbitant profits,” (2) demand 
exceeded supply during the relevant time period, and (3) the plaintiff and other fair traders 
pursued a “follow the leader” price practice. Also rejected was the contention that the 
phrase “fair and open competition” is fatally indefinite under the United States and 
California constitutions. The fact that words in a statute are susceptible to different 
interpretations does not make the statute invalid for uncertainty. 


See Fair Trade, Vol. 1, § 3154.05. 
For the appellant: Fitzgerald, Abbott & Beardsley. 
For the respondent: Kean & Ingram. 


Amici Curiae on behalf of respondent: Landels & Weigel, Stanley A. Weigel and 
Herman T. Van Mell. 


[Constitutionahty of Fair Trade Acts] 


Nourse, P. J. [In full text]: Two appeals 
are here consolidated. In the first (No. 
15797) defendant appeals from a temporary 
restraining order and a preliminary injunc- 
tion granted in an action under section 
16904, Business and Professions Code * 
(Fair Trade Act) enjoining defendant, a 


state acts of defendant actionable under sec- 
tion 16904, supra, and that defendant’s affi- 
davit sufficiently showed the relation of 
plaintiff’s goods to interstate commerce to 
cause the Sherman Anti-trust Act (15 U. S. 
C. A. 1 §§1-7) and the McGuire Act (15 
U. S. C. A. 45(a)(2)) to be applicable. 
The only matters in dispute on this appeal 


nonsigner of plaintiff's fair trade contract, 
from selling, offering for sale or advertising 
for sale certain of plaintiff’s fair traded 
products, small electric appliances bearing 
plaintiff’s trade-mark “Hamilton Beach,” at 
prices less than those stipulated in plain- 
tiff’s fair trade contract schedule attached 
to the order. In this action it was assumed 
by the parties on appeal, including the 
amici curiae acting in support of respondent, 
that the complaint and affidavits of plaintiff 


are the constitutionality or unconstitutionality 
of the California Fair Trade Act and the 
federal McGuire Act. The second appeal 
(No. 16278) is from the final judgment 
granting a permanent injunction to the same 
effect as the preliminary one. The goods 
were found to be in, or to affect interstate 
commerce. Damages were denied. In this 
second appeal the briefs of the first appeal 
are adopted by the parties and the same 
grounds of unconstitutionality treated therein 


* Section 16904 Business and Professions Code, 
reads: ‘‘Wilfully and knowingly advertising, 
offering for sale or selling any commodity at 
less than the price stipulated in any contract 
entered into pursuant to this chapter, whether 
the person so advertising, offering for sale or 
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selling is or is not a party to such contract, 
is unfair competition and is actionable at the 
suit of any person damaged thereby.”’ 

The chapter mentioned is entitled ‘‘Fair Trade 
Contracts.”’ 
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enlarged upon. Moreover, appellant pre- 
sents as an additional ground for unconsti- 
tutionality of the California Fair Trade Act 
and the McGuire Act that they violate due 
process because of the alleged uncertainty 
of the expressions “fair and open” and “free 
and open” competition with commodities of 
the same general class produced by others, 
expressions used in those statutes in stating 
requirements for the validity of fair trade 
contracts. It is further contended that if 
these expressions are not fatally uncertain, 
the evidence establishes as a matter of law 
that as to plaintiff's fair traded goods this 
requirement is not fulfilled. 


The California Fair Trade Act was en- 
acted in 1931 and section 1%, the nonsigner 
provision, now section 16904 Business and 
Professions Code, supra, was added to it 
in 1933. It was the first legislation of its 
kind. Its constitutionality was upheld by 
our Supreme Court in 1936 in Max Factor 
& Co. v. Kunsman, 5 Cal. 2d 446 [55 P. 2d 
177] and Pyroil Sales Co., Inc. v. Pep Boys, 
5 Cal. 2d 784 [55 P. 2d 194]. Both deci- 
sions were affirmed unanimously by the 
United States Supreme Court in Pep Boys 
uv. Pyrotl Sales Co., 299 U. S. 198 [57 S. Ct. 
147, 81 L. Ed. 122] on the authority of 
Old Dearborn Distributing Co. v. Seagram 
Distillers Corp., 299 U. S. 183 [57 S. Ct. 
139, 81 L. Ed. 109, 106 A. L. R. 1476], which 
decision upheld the validity of the Illinois 
Fair Trade Act, substantially identical with 
the California act. The decisions mentioned 
expressly upheld the nonsigner provisions. 
Fair Trade legislation has been enacted in 
45 states. In only three of them, Florida, 
Georgia and Michigan has the act been held 
unconstitutional by the State Supreme Court. 
(In Nebraska and Arkansas there are very 
recent decisions of trial courts to the same 
effect, not yet reviewed on appeal.) 


In 1951 the United States Supreme Court 
in the first Schwegmann case (Schwegmann 
Bros. v. Calvert Distillers Corp. [1950-1951 
Trape CASES J 62,823], 341 U. S. 384 [71 
Sou H/A5 a OS lined LOSbd OAs Ibe. 2d 
1119]) held that fair trade arrangements 


* The relevant provision of said act reads: 
““(3) Nothing contained in this section or in 
any of the Antitrust Acts shall render unlawful 
the exercise or the enforcement of any right 
or right of action created by any statute, law, or 
public policy now or hereafter in effect in any 
State, Territory, or the District of Columbia, 
which in substance provides that willfully and 
knowingly advertising, offering for sale, or sell- 


Trade Regulation Reports 


Cited 1954 Trade Cases 
Scovill Mfg. Co. v. Skaggs Pay Less Drug Stores 


69,957 


constituted price fixing which in interstate 
commerce was illegal under the Sherman 
Anti-trust Act in the absence of a federal 
statutory exemption and that the Miller- 
Tydings Act provided such an exemption 
only for voluntary arrangements by “con- 
tracts or agreements” permitted by state 
law not for coercive imposition on non- 
signers. The invalidity of the nonsigner 
provisions in interstate commerce was based 
on the Sherman Anti-trust Act only, not on 
constitutional grounds. In 1952 Congress 
passed the McGuire Act which expressly 
extended the exemption from the federal 
Anti-trust Acts to mnonsigner provisions 
contained in state laws.* This federal stat- 
ute was considered by our Supreme Court 
in Cal-Dak. Co. v. Sav-on Drugs, Inc. (1953) 
[1953 Trape Cases § 67,459], 40 Cal. 2d 492 
[254 P. 2d 497] and it was there said (at 
p. 496) that it in effect nullified the Schweg- 
mann case and that under it a preliminary 
injunction could properly be granted against 
a nonsigner in accordance with the Fair 
Trade Act regardless of whether or not 
interstate commerce was involved. In that 
case the constitutionality of the McGuire 
Act was not disputed. However in the 
second Schwegmann case (Schwegmann Bros. 
Giant Super Market v. Eli Lilly & Co. (1953) 
[1953 TrapE Cases § 67,516], 205 F. 2d 788, 
certiorari denied 346 U. S. 856 [— S. Ct. 
—, 98 L. Ed *-], rehearing denied 346 
U.S. 905. [— S.Ct. —,,98-L. Ed. *—]), 
the constitutionality of the McGuire Act 
(and of the Louisiana Fair Trade Act) was 
squarely challenged and the circuit court 
upheld the validity of both acts under the 
federal Constitution. 


[Reasonable Exercise of Police Power] 


Appellant contends that the California 
Fair Trade Act and especially its nonsigner 
provision violates the due process clauses 
of the state and federal Constitutions and 
is not a reasonable exercise of the police 
power on the same grounds as those on 
which our Supreme Court declared invalid 
the price fixing provision of the Dry Clean- 
ers Act of 1945 (Bus. & Prof. Code, §§ 9560- 


ing any commodity at less than the price or 
prices prescribed in such contracts or agree- 
ments whether the person so advertising, offer- 
ing for sale, or selling is or is not a party to such 
a contract or agreement, is unfair competition 
and is actionable at the suit of any person 
damaged thereby.’”’ (U.S. C. A., tit. 15, § 45.) 

1L. Ed. Adv. Opn.: Page ——. 

2asEd. Adv. Opn. :-Rage-——. 
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9567) in State Board of Dry Cleaners v. 
Thrift-D-Lux Cleaners, Inc. 40 Cal. 2d 436 
[254 P. 2d 29]. The validity of the Fair 
Trade Act under the due process clauses 
and the police power is treated extensively 
in the Max Factor opinion (p. 450-463). It 
is there held that the fair trade principle 
is mainly a matter of economic policy the 
wisdom of which is for the Legislature to 
decide, that under the police power the state 
Legislature may restrict the right of free 
bargaining as well as promote it and that 
moreover the statute is not mainly a price 
fixing statute but is intended to protect the 
rights of manufacturer or producer in the 
trade-mark, brand or trade name, the repu- 
tation of which he has built up. (P. 463- 
464). It is expressly held that the statute 
is neither arbitrary nor discriminatory (p. 
464). The Dry Cleaners case, supra, did not 
overrule the Max Factor case either ex- 
pressly or by implication. It may be that 
the opinion of the majority in the Dry 
Cleaners case assumes a tighter control of 
the reasonableness of the act involved and 
is more critical of price fixing legislation 
that Chief Justice Waste in the Max Factor 
opinion, but the Dry Cleaners opinion ex- 
pressly mentions the Max Factor case and 
distinguishes it as not concerned with price 
regulations alone but with the protection 
of the validly acquired rights of others. 
(40 Cal. 2d at p. 447.) The minority opin- 
ion bearing three signatures cites the Mar 
Factor case as authority for upholding the 
Dry Cleaners Act. Under these circum- 
stances the Dry Cleaners opinion reaffirms 
rather than overrules the Max Factor deci- 
sion. The Cal-Dak case, supra, as recent as 
the Dry Cleaners case, can also be con- 
sidered to reaffirm the validity of the fair 
trade legislation. Whatever question there 
may be of the reasonableness of the Fair 
Trade Act as an original proposition, the 
holding of the Max Factor case that the 
statute is a valid exercise of the police 
power and not arbitrary is binding on this 
court. Therefore it would serve no good 
purpose for this court to follow the parties 
in the analysis of more recent trends as 
to substantive due process in economic 
matters and in the evaluation of the char- 
acter and advantages and disadvantages of 
fair trade legislation. 


[Delegation of State Legislative Power] 


Appellant further urges that the Fair 
Trade Act, because according to appellant 
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it delegates legislative power to fix prices 
to the producer, violates both the federal 
and state due process clauses and the pro- 
vision of the state Constitution which vests 
the legislative power in the Legislature 
only. (Art. IV, §1). The question of 
unconstitutional delegation of legislative 
power is not expressly treated in the ma- 
jority opinion in the Max Factor case. 
Nevertheless, the majority when upholding 
the constitutionality of the statute must 
have been aware of this argument as it is 
mentioned in the dissenting opinion of Jus- 
tice Thompson (5 Cal. 2d at p. 476). When 
the Max Factor opinion declares the non- 
signer clause neither arbitrary nor discrimi- 
natory this includes a rejection of delegation 
unconstitutional under the due process clause. 
The Old Dearborn case, on the authority of 
which the United States Supreme Court 
affirmed the Max Factor decision, expressly 
rejects the contention that in the Fair Trade 
Act “there is an unlawful delegation of 
power to private persons to control the 
deposition of the property of others” (299 
U.S. at p. 194). For rejection of the same 
contention in state courts see Ann. 3 A. L. R. 
2d 188, 201 (and see 11 Am. Jur., Const. 
Law, § 221, p. 933). 


The alleged delegation as a violation of 
the constitutional provisions which vest 
legislative power in the Legislature only 
is expressly considered by at least two 
Supreme Courts of other states. Joseph 
Triner Corp. v. McNeil (1936), 363 Ill. 559 
[2 N. E. 2d 929, 104 A. L. R. 1435, 1451], 
states that it is contended that the non- 
signer provision of the Illinois Fair Trade 
Act contravenes the section of the state 
Constitution “which provides that the legis- 
lative power shall be vested in the General 
Assembly”; it rejects the contention saying, 
among other things: 


“When the Fair Trade Act was passed 
by the General Assembly it was a com- 
plete statute, in no manner dependent for 
approval or disapproval by any person or 
group of persons. The defendant’s con- 
tention that the statute unlawfuly dele- 
gates legislative power is without merit.” 


Weco Products Co. v. Reed Drug Co. (1937), 
225 Wis. 474 [274 N. W. 426, 329 et seq. ] 
after extensive discussion, held that the 
Wisconsin Fair Trade Act did not involve 
legislative action by anyone except the 
Legislature. 
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_ “The acts of private parties in entering 
into such a contract and stipulating a 
price therein constituted but facts in con- 
templation of which [the Fair Trade Act] 
was enacted, and upon the existence of 
which the terms of [the nonsigner provi- 
sion of said act] were to be applicable. 
Under these circumstances, these acts 
were no more legislative in character than 
are any other acts or conduct of private 
parties, which afford the basis and occa- 
sion for the application of a statute under 
the terms thereof. In neither instance 
are the consequences that the statute has 
become applicable, and conduct in viola- 
tion thereof has become actionable, due 
to the exercise of any legislative power 
on the part of a private party.” 


See also to this effect the very recent 
case General Elec. Co. v. S. Klein-on-the- 
Square [1953 Trapt Cases { 67,443], 121 
N. Y. S. 2d 37. The language quoted above 
correctly states the law. We hold that the 
Fair Trade Act does not violate Article IV, 
section 1 of the Calofirnia Constitution. 


The Dry Cleaners case, supra, in which the 
Supreme Court questioned the delegation 
has no similarity whatever to our case. The 
Dry Cleaners Act delegated the power to 
establish minimum price schedules binding 
upon all persons transacting any of the 
business regulated within the area for which 
the minimum price schedules were estab- 
lished to an administrative board made up 
of interested members of the industry, the 
majority of which could initiate regulatory 
action by the board. No action of such 
governmental character is involved where 
the producer makes price regulatory agree- 
ments relating to his own products and their 
purchasers only. 

With respect to the validity of our Fair 
Trade Act under the Federal Constitution, 
the federal Pep Boys and Old Dearborn cases, 
supra, are controlling. They have not been 
overruled. The second Schwegmann case, 
205 F. 2d at pp. 791-792 discusses the rela- 
tion of the Old Dearborn case and the first 
Schwegmann case and points out that in the 
latter case constitutionality was not in- 
volved, but that there is an implication of 
constitutionality of the state nonsigner 
clauses in the statement that they do not 
give immunity (from the Sherman Anti- 
trust Act) “absent approval by Congress.” 
(P. 791, note 4.) The court states that the 
first Schwegmann case does not weaken the 
Old Dearborn case and that at any rate 
the Old Dearborn case remains binding until 
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overruled by the Supreme Court. It holds 
expressly that there is in the Louisiana Fair 
Trade Law nothing violative of the Consti- 
tution of the United States. 


[McGuire Act| 


Appellant develops against the McGuire 
Act similar grounds of unconstitutionality 
as stated above with respect to our Fair 
Trade Act and moreover that it constitutes 
an unlawful delegation of legislative power 
over interstate commerce from Congress to 
the state Legislatures. Appellant’s conten- 
tions are rejected in the second Schwegmann 
case, which concludes that there is in the 
act nothing violative of the Constitution of 
the United States. Among other things, it 
is said (at p. 793): 


“As to interstate commerce, it is now 
settled that the power of Congress is so 
plenary that it may exercise that power 
by permitting the states to regulate 
phases of interstate commerce.” 


As stated before, the United States Supreme 
Court twice denied review. It may be con- 
ceded that the denial of certiorari does not 
give the second Schwegmann case the same 
authority as if it were a decision by the 
United States Supreme Court itself, but as 
there is no contrary federal authority we 
accept it as stating the federal law as to 
the constitutionality of the McGuire Act, as 
to which subject the federal law is binding 
on us. 


[Fair and Open Competition] 


With respect to appellant’s further con- 
tion that the term “fair and open competi- 
tion” used in section 16903, Business and 
Professions Code, is fatally indefinite it is 
conceded, that the same contention as to 
the Illinois Fair Trade Act was expressly 
rejected in the Old Dearbarn case (299 U. S. 
at p. 196). Evidently insofar as the federal 
Constitution is concerned that decision is 
binding on this court. We also consider it 
binding as to the similar expression “free 
and open competition” in the exceptions to 
the Sherman Anti-trust Act contained in 
iW SaCoNe goeuiouvell, Biveleil Wei Ke, ANG 
section 45(a)(2). Although with respect to 
the sufficient definiteness of the expression 
“fair and open competition” in the Cali- 
fornia Fair Trade Act under our state’ 
Constitution—a question not expressly con- 
sidered in the Max Factor case—the au- 
thority of the Old Dearborn case may not 
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be binding, we consider it as highly per- 
suasive, the more so as appellant does not 
cite any case, from any federal or state 
court, which holds such expression as used 
in fair trade legislation fatally uncertain, 
although in all such legislation such expres- 
sions are used. 


Appellant bases his contention on cases 
like Cline v. Frink Dairy Co., 274 U. S. 445, 
ADS 4 5O AZ Sa Gta OS) diel den Ut 4Oi) paid 
People v. Building Maintenance Contr. Assn. 
[1954 TrapE Cases § 67,651], 41 Cal. 2d 719, 
723-726 [264 P. 2d 31] which hold invalid 
for uncertainty exceptions to the anti-trust 
legislation for agreements or combinations 
the object of which is “to conduct opera- 
tions at a reasonable profit or to market 
at a reasonable profit those products which 
can not otherwise be so marketed.” As is 
stated very clearly in the Building Mainte- 
nance case this exception was condemned 
because its applicability wholly depended 
on the reasonable or unreasonable character 
of the profits to be obtained, and it was 
impossible to decide when profits should 
be considered reasonable and for what eco- 
nomic necessities the exception was in- 
tended. The clear purpose of the exception 
before us is to permit vertical price fixing 
agreements with respect to branded goods 
of one producer or distributor if there re- 
mains of the principle of free competitive 
enterprise protected by the anti-trust legis- 
lation the competition with similar goods 
of other producers. If we apply the rule 
“that the objective sought to be achieved 
by a statute as well as the evil to be pre- 
vented is of prime consideration in its inter- 
pretation” (Wotton v. Bush, 41 Cal. 2d 460, 
467 [261 P. 2d 256]), the clause in question 
must require that there are in the market 
goods produced by others which are so 
similar to the fair traded goods that they 
compete with them and that the competition 
of the producers or distributors of those 
goods is not hampered by prohibited hori- 
zontal restraints. Whether that is the case 
as to certain fair traded goods the parties 
engaged in the production or distribution 
of these or similar goods can decide without 
encountering difficulties like those presented 
by the reasonableness of profits. It does 
not present more or different problems 
than the question what restraints are un- 
lawful under the anti-trust legislation. This 
situation is not analogous to that in the 
Cline and Building Maintenance cases, supra. 
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Appellant contends that the meaning of 
“fair and open competition” is uncertain 
because it is open to the construction that 
there is no such competition when the fair 
trade results in unreasonably high resale 
prices or in general when prices are unrea- 
sonably high, or when price leadership is 
prevalent or with respect to a product whose 
good will is so strong that demand for it 
is relatively inflexible or with respect to a 
product in short supply. The fact that a 
Statute is susceptible of different interpre- 
tations will not render it invalid for uncer- 
tainty (County of Tulare v. City of Dinuba, 
188 Cal. 664, 677-678 [206 P. 983]), but 
moreover, the language of the statute can- 
not bear such construction. It would be 
acceptable if “fair and open competition” 
was synonymous with “competition effec- 
tive to lower prices,’ but that is not so. 
Fair and open relates to the manner of the 
competition as free from unreasonable re- 
straint, not to its result. Our text does not 
contain a requirement of a reasonable price 
level, possibly as fatally uncertain as “rea- 
sonable profit” in the Building Maintenance 
case. If conceivably an abnormally high 
markup or price level might justify an 
inference of forbidden horizontal restraint 
such would be a matter of proof only, which 
does not affect the certainty of the terms 
used. The same applied to prevalent price 
leadership. Uniformity in price movement 
may, but need not, prove such horizontal 
restraints. The unassailable strength of a 
good will or the short supply of the fair 
traded goods are circumstances which af- 
fect the price lowering effect of the compe- 
tition, not its fair and open character. 

Appellant does not cite any cases in 
which it was held that the absence of any 
of the above circumstances was required 
for fair and open competition, except that 
with respect to short supply he quotes from 
the concurring opinion of one justice in 
Liquor Store v. Continental Distilling Corp. 
[1948-1949 Trape Cases { 62,396], — Fla. 
— [40 So. 2d 371]. (The majority opinion 
holds the Florida Fair Trade Act unconsti- 
tutional on other grounds stating that the 
decision is contrary to the weight of au- 
thority.) We do not think that authority 
persuasive. A contrary interpretation of 
our language is given in General Elec. Co. 
v. S. Klein-on-the-Square, subra [1953 TRapE 
Cases { 67,443], 121 N. Y. S. 2d 37, 50. 
We reject the proposed invalidity on the 
ground of indefiniteness. 
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[Products in Issue—Competition] 


Appellant’s final contention that the evi- 
dence proves as a matter of law, contrary 
to the findings of the trial court, that plain- 
tiff’s commodities are not in the required 
“fair and open” or “free’and open” compe- 
tition is without merit. It is not based on 
the absence of similar products of others 
from the market. A great number of such 
products and producers are listed by the 
parties. It is based on the following alleg- 
edly proved circumstances: 


(a) The “relative uniformity” and “high 
level” of markups of the fair traded com- 
modities of the general class involved and 
plaintifi’s alleged “exorbitant profits.’ Those 
are evidentiary matters of most uncertain 
interpretation as to which it is solely for 
the trier of facts to decide whether an 
inference that they are inconsistent with 
a free and open character of the competition 
should be made. We doubt whether data 
as to the percentage of markups without 
any data as to the costs and overhead that 
have to be paid from them, or percentages 
of profits on separate articles, when it is 
conceded that there is no measure for rea- 
sonableness of profits, can support such 
inference, but at any rate the rule is too 
well settled to require citation of authority 
that when the facts are open to different 
inferences the inference drawn by the trier 
of facts is binding on appeal. 


(b) Demand exceeded supply during most 
of the time in question. As we stated be- 
fore we do not consider such circumstances, 
even if it were proved without conflict, as 
inconsistent with fair and open competition 
in the meaning of the statute. There is 
moreover substantial evidence to the con- 
trary, to wit that the short supply of several 
of the appliances similar to those of plaintiff 
ended before 1952, whereas only the period 
after the McGuire Act of July 14, 1952 is 
relevant. 

(c) Plaintiff and other fair traders pur- 
sued a “follow the leader” practice. The 
evidence as to this point was limited to 
the following: The defendant’s witness 
Tucker testified that when the price of one 
brand of the fair traded goods involved 
was raised ‘within a short time they all 
seem to follow the same price ranges,” but 
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On cross-examination he testified that he 
did not know of any price increase of 
others connected with stated price increases 
of plaintiff. Another of defendant’s wit- 
nesses, Wallace, testified that when there 
had been a price increase in one line the 
other lines usually followed in a short period 
of time. He could only give one example 
in which one firm raised the price of a 
mixer, and one other firm thereafter also raised 
the price of its mixer. Certainly in a period of 
generally rising prices as here involved such 
evidence cannot be said to prove as a matter of 
law the existence of horizontal restrictions in- 
consistent with a fair and open or free and 
open competition. Its evaluation was for 
the trial court. 


The burden of proof, discussed by the 
parties, does not seem decisive, as there is 
no contention of error in that respect and 
evaluation of the evidence by the trial court 
is binding in this case whatever the burden 
of proof. However, it may be said in pass- 
ing, that after the plaintiff has made a 
prima facie case by showing that there were 
in the market competing goods of others 
the defendant should go forward to show 
the existence of undue horizontal restraints 
hampering said competition, there being a 
presumption that private transactions, here 
with regard to horizontal competition, have 
been fair and regular (Code Civ. Proc., 
§ 1963, subd. 19). The plaintiff has then 
the burden to rebut such evidence. 


[A firmed] 


We conclude that the finding of the trial 
court that defendant’s allegations as to an 
absence of free and open or fair and open 
competition and as to horizontal price fixing 
by plaintiff were not true must stand. 

As the preliminary injunction is consid- 
ered merged in the permanent injunction 
(Sheward v. Citizens’ Water Co., 90 Cal. 635, 
638 [27 P. 439]), the appeal with respect 
to it will have to be dismissed, particularly 
since the permanent injunction will be 
affirmed. (Southern Calif. R. Co. v. Work- 
man, 146 Cal. 80, 86 [79 P. 586, 82 P. 79, 
2 Ann. Cas. 583].) 


The first appeal is dismissed, the final 
judgment is affirmed. 


Dootrinc, J., and KAurmMan, J., concurred. 
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[1 67,909] Interborough News Company v. The Curtis Publishing Company, et al. 


In the United States District Court for the Southern District of New York. Civ. 
54-209. Filed November 22, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Appeal and Error—Judgment upon Multiple 
Claims—Dismissal of Complaint for Damages and Injunctive Relief—Certificate of Trial 
Judge—Where a trial court dismissed a complaint which contained prayers for money 
damages and injunctive relief, and there remained to be tried the defendants’ counter- 
claims which all of the parties agreed should be deferred until a court of appeals has 
passed upon the dismissal of the complaint, the court agreed to enter an order containing 
an express determination that there is no just reason for delay and an express direction 
for the entry of a judgment dismissing the complaint under Rule 54(b) of the Federal 
Rules of Civil Procedure, although the plaintiff has an apparent absolute right to appeal 
under Section 1292(1), Title 28, U. S. Code, which provides that the courts of appeals 
shall have jurisdiction of appeals from interlocutory orders of the district courts refusing 
injunctions. 


See Private Enforcement and Procedure, Vol. 2, J 9014.12, 9027. 


Private Enforcement and Procedure—Appeal and Error—Findings of Fact and Con- 
clusions of Law Proposed by Unsuccessful Party—Opinion as Constituting Findings and 
Conclusions.—A trial court, which had rendered an opinion dismissing a complaint, 
rejected the plaintiff's proposed findings of fact and conclusions of laws on the ground 
that the proposed findings and conclusions were tantamount to a motion to reargue the 
dismissal of the complaint rather than a formalization of the court’s opinion. The trial 
court further held that the opinion rendered in the case was sufficient to constitute the 
court’s findings of fact and conclusions of law, although the court felt that the findings 
and conclusions in the opinion might contain details which are not required. However, 
in view of the nature of the issue in the case, the existence of a conspiracy, the court was 
of the further opinion that the degree of detail manifested by the opinion was inescapable. 


See Private Enforcement and Procedure, Vol. 2, § 9014. 


For the plaintiff: Webster, Sheffeld & Chrystie for plaintiff, and additional defendants 
to the counterclaims naming Jules Stolz, Almond E. Booth, George P. Booth, and Herbert 
Meyer; Bethuel M. Webster, John V. Lindsay, and Denis R. Sheil, of counsel. 


For the defendants: Cravath, Swaine & Moore for The Curtis Publishing Company, 
Curtis Circulation Company, Walter D. Fuller, Benjamin Allen, and Victor E. Lance; 
Albert R. Connelly, Edward C. Perkins, and Justin S. Colin, of counsel. Whitman, 
Ranson & Coulson for S-M News Company, Inc., McCall Corporation, Meredith Publish- 
ing Company, Popular Science Publishing Company, Inc., William A. Rogers and Marvin 
Pierce; Forbes D. Shaw, E. Kendall Gillett, Jr., and Daniel F. Callahan, of counsel. 
Lord, Day & Lord for Reader’s Digest Association, Inc.; Thomas F. Daly and John W. 
Castles, III, of counsel. McCauley & Henry for Hearst Magazines, Inc. and Robert E. 
Haig; Thomas A. Brennan and Clarence J. Shearn, of counsel. DeWitt, Van Aken & 
Nast for Fawcett Publications, Inc.; C. Coudert Nast and William R. Lonergan, of counsel. 
Joseph Schultz for Macfadden Publications, Inc., O. J. Elder, Sol N. Himmelman and 
S. O. Shapiro; Joseph Schultz and Joseph E. Ginn, of counsel. Herman H. Solnit for 
Hillman Periodicals, Inc., Alexander L. Hillman and Philip Keenan; Thomas A. Brennan, 
of counsel. Weil, Gotshal & Manges for National Comics Publications, Inc., Independent 
News Co., Inc., Paul H. Sampliner and Harry Donenfeld; Horace S. Manges and Edward 
C. Wallace, of counsel. Benjamin E. Winston for Publishers Distributing Corporation, 
Irving S. Manheimer and George B. Davis. Paul, Weiss, Rifkind, Wharton & Garrison 
for Field Enterprises, Inc., Pocket Books, Inc., and Robert F. DeGraff; Samuel J. Silver- 
man and Jay H. Topkis, of counsel. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1954 Trade Cases {[ 67,854; 1952-1953 Trade Cases {| 67,490, 67,388, 67,342, 67,309; 1950- 1951 
Trade Cases {| 62,658. 
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Supplemental Opinion 


SuGARMAN, D. J. [In full text]: In the last 
Paragraph of the court’s opinion granting 
defendants’ motions to dismiss the com- 
plaint herein, it was stated that 


“(t]he court will notify counsel when 
they will convene for the purpose of fix- 
ing time and place for the trial of the 
remaining counterclaims”. 


[Certificate of Trial Judge for Appeal] 


Such conference was held on October 26, 
1954 at which all parties were represented. 
It was indicated by counsel for all parties 
that an agreement had been reached that 
the trial of the remaining counterclaims of 
the defendants Curtis and Fawcett be de- 
ferred until the Court of Appeals had passed 
upon the order to be entered granting the 
defendants’ motions to dismiss the com- 
plaint. This would be accomplished by the 
certificate of the trial judge, pursuant to 
F. R. Civ. P. 54(b), that, there being no 
just reason for delay, expressly directing 
the entry of judgment. 


Were it not for the fact that, in addition 
to money damages, the plaintiff seeks “a 
permanent injunction against the continu- 
ance, maintenance, or renewal of the agree- 
ment and concert of action, and acts done 
and means employed pursuant thereto,” I 
would be disposed to deny the certificate 
and judgment suggested by counsel. Even 
though all defendants, except those two 
whose counterclaims still‘ survive, are no 
longer affected by additional triai pro- 
ceedings herein and it might be convenient 
to counsel to have the main issue finally 
disposed of before trial of the counter- 
claims, I fail to recognize therein any un- 
usual circumstances that should prompt 
not treating this case in its entirety as the 
simple judicial] unit contemplated by the 
1946 amendment of F, R. Civ. P. 54(b). I 
view the intention of that amendment as 
suggesting that district judges sparingly 
exercise their discretion thereunder to cer- 
tify and thereby minimize piecemeal appeals. 

However, the prayer for injunctive relief 
in the complaint would seem to place this 
case, at least in part, outside of the effect 
of F. R. Civ. P. 54(b) by virtue of 28 U.S. 
C. A. §1292(1). Accordingly, the order to 
be entered herein will contain an express 


16 Moore’s Fed. Prac., 2d Ed., para, 54.41[3], 
n. 10, p. 264. 
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determination that there is no just reason 
for delay and an express direction for the 
entry of judgment dismissing the complaint. 
If. the plaintiff's right to appeal is absolute 
under 28 U. S. C. A. §1292(1), the need- 
less exercise of this discretion under F. R. 
Civ, P. 54(b) can do no harm? 


[Plaintiff's Proposed Findings Refused] 


At the conference of October 26, 1954 
plaintiff's counsel, notwithstanding that 
“(rjequests for findings are not necessary 
for purposes of review”,” asked the court’s 
permission to submit proposed findings of 
fact and conclusions of law. It was agreed 
that that be done by a certain date and that 
defendants’ counsel be given an additional 
period to comment thereon or submit coun- 
ter-findings and conclusions. 


In due course the court received from 
plaintiff's counsel, in the guise of proposed 
findings and conclusions, what was tanta- 
mount to a motion to reargue the dismissal 
of the plaintiff's complaint. Contrary to the 
court’s decision in disposing of the defend- 
ants’ motions to dismiss, the plaintiff’s pro- 
posed findings and conclusions ran to an 
ultimate denial of said motions. I do not 
conceive the function of findings and con- 
clusions offered by an unsuccessful party, 
upon request or permission by the court, to 
be other than a formalization of the judge’s 
decision. While some of the plaintiff's pro- 
posed findings and conclusions do not run 
contrary to the court’s decision, the overall 
tenor of the total of same being to induce 
the court to reverse itself, which it declines 
to do, said findings and conclusions are in 
toto refused. 


[Prior Decision Constitutes Findings 
and Conclusions | 


There can be no doubt that in view of 
the requirement of F. R. Civ. P. 41(b) as 
amended, the court is required to make 
findings upon rendering judgment on the 
merits against the plaintiff and that these 
findings shall be as provided in F. R. Civ. 
P. 52(a). In view of the above ruling that 
such judgment be entered without awaiting 
the conclusion of the trial, the provision in 
the next to the last paragraph of the orig- 
inal opinion—“. . . unless the parties desire 
more formal findings and conclusions in 
which event the settlement of same will 


2F. R. Civ. P. 52(a). 
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hte 


await the conclusion of the trial . . .” 1s 
withdrawn. However, the earlier provision 
of said paragraph— “[p]ursuant to F. R. 
Civ. P. 52 this decision and the appendix 
hereto shall constitute the court’s findings 
of fact and conclusions of law” is retained 
because, in the court’s opinion, the decision 
heretofore filed herein sufficiently sets forth 
the findings of fact and conclusions of law 
upon which the complaint was dismissed. 
It has been said that 


“The purpose of findings of fact and con- 
clusions of law is to aid the trial court in 
making a correct factual decision and a 
reasoned application of the law to the 
facts; to define for purpose of res judicata 
and estoppel by judgment the issues then 
adjudicated; and to aid the appellate 


3 


COUret ee 


The decision heretofore filed herein ade- 
quately meets these tests. 


Concern is felt, however, that said find- 
ings and conclusions may exceed the “brief, 
definite, pertinent findings and conclusions 
upon the contested matters” without “over- 
elaboration of detail or particularization of 
facts” called for in the committee notes to 
the 1946 amendment to F. R. Civ. P. 52(a).* 
In view of the nature of the issue posed 
herein, ie., whether, from the testimony 
and exhibits there could be a fair inference 
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of a conspiracy in violation of the anti-trust 
laws, the degree of detail manifested by the 
court’s opinion seems inescapable. Prolixity 
in a case such as this may be excused to 
meet the test that 


“Tw]hile the degree of particularity must 
necessarily be gauged to the case at hand, 
it should be sufficient to indicate the 
factual basis for the ultimate conclusion 


It seems that had anything else been 
employed it would have constituted merely 
“the most general conclusions of ultimate 
fact” making it impossible for the appellate 
court “to tell from them upon what under- 
lying facts the court relied, and whether 
proper statutory standards were observed”’.® 
The decision herein, under all the circum- 
stances presented in this case, complies 
with the standards established by the 2nd 
Circuit.’ 


Accordingly, the decision heretofore filed 
herein, including the appendix therein con- 
tained, will constitute the court’s findings 
of fact and conclusions of law pursuant to 
F. R. Civ. P. 52(a) without further findings 
of fact or conclusions of law being sub- 
mitted by any of the parties. 


Proceed with the settlement of the order 
and judgment hereinabove first mentioned. 


[67,910] Richard C. Darnell, ta. Abbey Personnel Counselors v. Emmett H. 


Markwood, Katherine B. Markwood, Leo M. Bernstein & Co., and Clara B. Sennett. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 
11841. Decided December 9, 1954. 


Appeal from the United States District Court for the District of Columbia. 


Sherman Antitrust Act 


Combinations and Conspiracies—District of Columbia—Conspiracy to Control Office 
Space—Rendition of Employment Services as “Trade”—Defendants Not Competitors— 
Public Interest—An employment agency’s complaint alleging that the owners of an 
office building, a real estate broker, and an employee of the broker conspired among them- 
selves and with competitors of the plaintiff to restrain trade in the business of rendering 
personnel placement and counseling services, by securing control of all suitable and de- 
sirable office space for the plaintiff’s type of business and by excluding the plaintiff from 
such space, states a cause of action under Section 3 of the Sherman Act. The plaintiff’s 
business is “trade” within the meaning of Section 3 of the Act, and the alleged exclusion 
of a competitor from a market comes within the scope of the section. The fact that the 


® Schneiderman v. United States (1943) 320 


35 Moore’s Fed, Prac., 2d Ed., para. 52.03[3], 


Dp. 2632. U.S. 118, 129-130. 
45 Moore’s Fed. Prac., 2d Ed., para. 52.01[5], ™ Petterson Lighterage & Towing Corp. v. 
p. 2606. New York Central R. Co., 2 Cir., 126 F. 2d 992, 
55 Moore’s Fed. Prac., 2d Ed., para. 52.05[1], 996, 997. 
p. 2644. 
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defendants are not themselves competitors of the plaintiff is not material. Also, the action 
is not barred on the ground that the principal purpose of the antitrust laws is to protect 
the public interest. The alleged restraint unduly prejudices the public interest because 
it was intended, as alleged in the complaint, to eliminate the competition of the plaintiff. 

See Combinations and Conspiracies, Vol. 1, § 2051.300, 2051.650; Private Enforcement 
and Procedure, Vol. 2, § 9009.475. 


Combinations and Conspiracies—Sherman Act, Section 3—-Applicability to Restraints 
in District of Columbia—Legislative Power.—Section 3 of the Sherman Act, unlike Sec- 
tions 1 and 2 of the Act, is not dependeni upon the commerce clause of the United States 
Constitution but rests upon the plenary legislative power of Congress within the District 
of Columbia. Section 3 illegalizes combinations in restraint of trade or commerce in the 
District of Columbia. 


See Combinations and Conspiracies, Vol. 1, { 2051.125. 


Combinations and Conspiracies—Construction of Sherman Act—lInterstate Com- 
merce—Conspiracy to Restrain Trade in District of Columbia—Where an employment 
agency's complaint alleged that the owners of an office building, a real estate broker, 
and an employee of the broker conspired among themselves and with competitors of the 
plaintiff to restrain interstate trade and commerce, and the plain implication of the facts 
alleged was that the plaintiff’s business was only the furnishing of employment services in 
the District of Columbia, it was held that the activities attributed to the defendants did 
not come within the control of the commerce clause of the United States Constitution 


and therefore were not within either Section 1 or 2 of the Sherman Act. 
See Combinations and Conspiracies, Vol. 1, J 2035.213. 


For the appellant: 


For the appellees: 
Monte London were on the brief. 


Robert S. Moss, with whom Louis P. Haffer was on the brief. 
Leonard S. Melrod, with whom Harry L. Ryan, Jr., and John 


Before Epcrerton, WILBuR K. MiLier and Fany, Circuit Judges. 


[Dismissal of Complaint] 


Fany, Circuit Judge [In full text]: On 
motion the court dismissed an amended 
complaint, herein referred to as the com- 
plaint, in a civil action under the Sherman 
Anti-Trust Act,’ holding that it failed to 
state a cause of action upon which relief 
could be granted. 


[Statutes] 


The complaint invokes Sections 1, 2, 3 
and s»l5.iof Tithe. 15, U.-S,',Gii Section, 1 
characterizes as illegal every contract, com- 
bination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or com- 
merce among the several states, or with 
foreign nations, with certain exceptions 
not here material. Section 2 provides that 
every person who shall monopolize or at- 
tempt to monopolize, or combine or con- 
spire with any other person or persons to 
monopolize any part of the trade or com- 


126 Stat. 209, as amended 38 Stat. 731, as 
amended 50 Stat. 693, 15 U. S. C. §§1, 2, 3, 15 


(1952). 
2 Also 28 U. S. C. § 1337 (1952), which pro- 
vides: ‘‘The district courts shall have original 
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merce among the several states or with 
foreign nations shall be deemed guilty of 
a misdemeanor. Section 3 provides inter 
alia that every contract, combination in the 
form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce in any 
Territory of the United States or of the 
District of Columbia is illegal. And Sec- 
tion 15 provides that any person who shall 
be injured in his business or property by 
reason of anything forbidden in these anti- 
trust laws may sue and recover threefold 
the damages by him sustained. 


[Conspiracy Alleged| 


The complaint alleges in substance that 
plaintiff is engaged in the business of ren- 
dering employment placement and counseling 
services within the District of Columbia 
and in interstate and foreign commerce. 
Defendants Markwood owned an _ office 
building in the District, defendant Bernstein 


jurisdiction of any civil action or proceeding 
arising under any Act of Congress regulating 
commerce or protecting trade and commerce 
against restraints and monopolies.”’ 
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was a real estate broker and management 
agent in the District, and defendant Sen- 
nett was employed by Bernstein. These 
defendants, with certain competitors of 
plaintiff and other persons unknown, are 
alleged to have combined and conspired 
to restrain interstate trade and commerce, 
and trade and commerce in the District, and 
to have created a monopoly, all in respect 
of the business of rendering personnel 
placement and counseling services. They 
are said to have done these things by se- 
curing control of all office space in the 
District suitable and desirable for use in 
such business and excluding plaintiff there- 
from, with resulting damage as set forth 
in the complaint.® 

While there is the bare reference to in- 
terstate trade and commerce the plain im- 
plication of the facts alleged is that plaintiff’s 
business is only the furnishing of the de- 
scribed services in the District of Columbia, 
from which it follows that the activities 
attributed to defendants do not come within 
the control of the Commerce Clause, or, 
therefore, within either Sections 1 or 2 
of the Sherman Act. 


[Section 3, Sherman Act] 


This brings us to Section 3, which, unlike 
Sections 1 and 2, is not dependent upon the 
Commerce Clause but rests upon the plen- 
ary legislative power of Congress within 
the District of Columbia. As we have 
seen this section illegalizes combinations 
in restraint of trade or commerce in the 
District of Columbia. The complaint 
charges defendants not merely, as they con- 
tend, with eviction of plaintiff from a partic- 
ular building, but with combining and 
conspiring with others, including competi- 
tors of plaintiff, to control all suitable and 
desirable office space for plaintiff’s type 
of business, and to exclude plaintiff from 
such space. The damage alleged as in- 
curred by plaintiff is that suffered by him 
in his business and not merely by reason 
of his membership in the community gen- 
erally. These allegations state a case under 
Section 3 and require a responsive plead- 
ing. Umited States v. Employing Lathers 
Assn. [1954 Trape Cases { 67,693], 347 U. S. 
198. See, also, United States v. Johns-Man- 
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ville, FR. D:! 548; 550 CN. D. Til)o fhe 
complaint in this respect is not bad as “in 
the form of a legal conclusion, without 
more,” Sheridan-Wyoming Coal Co. v. Krug, 
83 US. App. DRG 162 os mos Hazdron7/5 
559. It is factual, and though somewhat 
general has sufficient specificity to disclose 
its nature within the meaning of Rule 
8(a) (2), Fed. R. Civ. P. 


[Scope of Prohibitions] 

The business of plaintiff is the furnishing 
of a certain type of service within the 
District of Columbia, and it is well settled 
that such a business is “trade” within the 
meaning of Section 3. Atlantic Cleaners & 
Dyers v. United States, 286 U. S. 427, 434-7; 
see, also, American Medical Assn. v. United 
States [1940-1943 Trape Cases f 56,254], 317 
U. S. 519, 529. And while abuses of price 
fixing and the like, not here directly in- 
volved, have been the traditional criteria 
of illegality under the Act, there are other 
indicia of illegal conduct, “of which exclu- 
sion of competitors from the market is one, 
International Salt Co. v. United States, 332 
Us 2S) 392,.396. 9% 4 whichy-arey con- 
demned per se by Section 2 [here Section 
3], regardless of whether or not the position 
of dominance has been exploited to rig 
prices,” Gamco, Inc. v. Providence Fruit & 
Produce Bldg. {1952 Trapr Cases § 67,219], 
194 F. 2d 484, 486-7 (1st Cir.). Moreover, 
it is not material under Section 3 that de- 
fendants are not themselves competitors 
of plaintiff if the combination of which 
they are a part nevertheless restrains com- 
petition between those who are competitors. 
Mandeville Farms v. Sugar Co. [1948-1949 
TRADE CAsEsS 62,251], 334 U. S. 219, 236. 

It might be thought unlikely that plaintiff 
can sustain the allegation of complete con- 
trol of suitable and desirable office space 
in the District and the claim of his exclu- 
sion therefrom; but we are passing now 
upon the sufficiency of the complaint and 
not the proof to support it. Furthermore, 
complete control need not be established, 
for substantial control of and exclusion from 
such space, in furtherance of the combina- 
tion or conspiracy, would suffice. Standard 
Oil Co. v. United States [1948-1949 TrapE 
Cases {] 62,432], 337 U. S. 293, 304-6, and see 


>The motive ascribed for this exclusion of 
plaintiff is that defendants, and the others re- 
ferred to, are limiting such office space to those 
who agree to confine their services of personnel 
placement and counseling to white persons and 
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to firms and corporations owned and operated 
by white persons, a limitation to which plain- 
tiff refused to accede. This motive, or purpose, 
of the alleged exclusion of course does not jus- 
tify it if it is otherwise illegal. 
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notes 7, 8, p. 305. See, also, Gamco, Inc. v. 
Providence Fruit & Produce Bldg., supra. 


[Public Interest] 


Appellees cite District of Columbia Cit. P. 
Co. v. Merchants & Mfr. Ass'n [1948-1949 
TravE Cases § 62,439], 83 F. Supp. 994 
(D. C. D. C.), and Arthur v. Kraft-Phemx 
Cheese Corporation, 26 F. Supp. 824 (D. Md.), 
as barring the action on the ground that 
the principal purpose of the antitrust laws 
is to protect the public. But the test is 
whether “the restraint is shown to have 
or is intended to have an effect upon prices 
on the market, or otherwise to deprive 
purchasers or consumers of the advantages 
which they derive from free competition.” 
Apex Hosiery Co. v. Leader [1940-1943 TRADE 
Cases J 56,039], 310 U. S. 469, 500, 501, and 
cases there cited. The Court quotes Ap- 
palachian Coals v, United States, 288 U. S. 
344, 360, as follows: 


“. . ‘only such contracts and combina- 
tions are within the act as, by reason of 
intent or the inherent nature of the con- 
templated acts, prejudice the public in- 
terests by unduly restricting competition 
or unduly obstructing the course of 
trade,’”’ 


See, also, William Goldman Theatres vw. 
Loew’s, Inc. [1944-1945 TravE Cases § 57,401], 
150 F. 2d 738, 743 (3d Cir.), [1948-1949 
Trave Cases § 62,209] 164 F. 2d 1021 (3d 
Cir.), cert. denied, 334 U. S. 811. The re- 
striction unduly prejudices the public in- 
terest when it is intended, as here alleged, 
to eliminate the competition of plaintiff 
by taking the steps enumerated to exclude 
him from all suitable and desirable office 
space, though, as we have said, substantial 
control and exclusion from such space 
would suffice. 
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[| Reversed | 


Reversed and remanded for reinstatement 
of the complaint as stating a case upon 
which relief may be granted under 15 


Ws (Sa Gy $$s"ande1S2Gl95Z)t 


So ordered. 


[Dissenting Opinion] 
Witsur K. Mriter, Circuit Judge, dissent- 
ing: Darnell alleges in his complaint that 
Markwood and his rental agents 


cc 


... have secured control of all of 
the office space in the District of Colum- 
bia which is suitable and desirable for 
use in the conduct of the business of 
furnishing personnel placement and coun- 
seling services to the general public,....” 


It is, of course, obvious that the defend- 
ants and their unknown alleged conspira- 
tors have not obtained, and cannot obtain, 
control of all the hundreds of office build- 
ings, large and small, which we judicially 
know exist in this community of some 
850,000 people. Nothing in the complaint 
indicates that a building must be of any 
particular type or in any particular location 
in order to be “suitable and desirable for 
use in the conduct” of Darnell’s business. 
It follows that, as suitable office rooms 
are so numerous, it is palpably absurd to 
say the defendants control all such space 
and deny Darnell access to it. The ex- 
travagant allegation above quoted is, in my 
opinion, patently incapable of being proved. 


Moreover, the plaintiff’s claim that the 
alleged conspirators have damaged him by 
excluding him from Markwood’s building 
and from “other suitable and desirable office 
space in the District of Columbia” is belied 
by the complaint itself, which shows Darnell 
has obtained another office just a block 
away from Markwood’s building. I would 
affirm the judgment of the District Court. 


[67,911] Avon Products, Inc. v. Berson. 


In the New York Supreme Court, New York County, Special Term, Part III. 132 
N. Y. L. J., No. 103, page 7. Dated November 30, 1954. 


Sherman Antitrust Act 


Combinations and Conspiracies—Contracts in Restraint of Trade—Control of Sales— 
Agents Authorized to Sell Only to Ultimate Consumers.—A cosmetic manufacturer’s 
system of selling its products exclusively through sales representatives who are authorized 
to sell only to ultimate consumers, and not to wholesalers or retailers, is not illegal as a 
restraint of trade because the sales representatives were the agents of the manufacturer. A 
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manufacturer may control original sales of its products through agents; it is only when a 
manufacturer restricts its resale by others that a restraint of trade comes into play. 


See Combinations and Conspiracies, Vol. 1, f 2005.760, 2015.101. 


[Motion To Dismiss] 


Eper, Justice [Jn full text except for 
omissions indicated by asterisks]: Defendants 
move, under Rule 106 of the Rules of Civil 
Practice, to dismiss the complaint for fail- 
ure to state a cause of action. 


This case presents the question of the 
limits of judicial intervention in our system 
of free enterprise. The problem involved 
is that of balancing the right of a manu- 
facturer to have his method of sales distri- 
bution of products protected from wrongful 
interference as against the right of a retailer 
to buy and sell merchandise without re- 
striction. 

Plaintiff, a well-known manufacturer of 
cosmetics, seeks to enjoin defendants, operat- 
ing a retail pharmacy in Brooklyn, New 
York, from purchasing or otherwise acquir- 
ing its products from sales representatives 
of plaintiff and then selling them. The 
complaint is directed solely to the wrongful 
acquisition of the goods and not to the 
manner or price of their resale by defend- 
ants to the public; it contains no charge of 
fraud or deception upon the public, of 
“passing off” or confusion of identity of the 
products sold, nor of resale below or above 
plaintiff's established price. 


[Sales to Consumers Only] 


Since a motion under Rule 106 concedes 
the factual allegations of the complaint, the 
following must be deemed admitted by 
defendants for the purpose of this motion: 
That plaintiff and its predecessors have for 
more than sixty-five years sold the products 
manufactured by them exclusively through 
the medium of sales representatives as- 
signed to specific territories, authorized to 
sell only to ultimate consumers, upon house- 
to-house calls, and not to wholesalers or 
retailers. That plaintiff's business, which 
transacted during the past ten years about 
$264,000,000 worth of sales and upon which 
it spent about $6,000,000 on advertising, 
depends upon the maintenance of such 
sales system. That said system was and 
is known to the entire trade, including 
defendants. Upon information and belief, 
that one or more of the sales representa- 
tives, whose identity is unknown to plain- 
tiff, directly or indirectly, has sold and is 
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selling its products to defendants. Upon 
information and belief, that defendants in- 
duced and are inducing said representatives 
to sell its products to them or otherwise 
to be the means whereby defendants have 
been able to purchase those products for 
resale at their pharmacy. That these acts 
have injured and are injuring plaintiff by vio- 
lating the sales system upon which its 
entire business structure depends; by en- 
couraging other sales representatives and 
retailers to do the same and thus ultimately 
destroying said sales system; by causing 
a reduction in the sales which may then 
be effected by loyal representatives, and 
adversely affecting in other respects their 
relationship with plaintiff with consequent 
impairment of morale. That defendants 
have refused to furnish plaintiff with the 
identity of the representatives referred to 
and have also refused to desist from the 
acts complined of. * * * 


[Knowledge of Limited Authority and 
Inducement To Breach Contract] 


Analysis of the complaint reveals more 
direct and persuasive reasons for sustaining 
it. It appears that defendants are charged 
with two distinct wrongful acts: (1) With 
knowledge of the limited authority of plain- 
tiffs sales representatives to sell only to 
consumers, they bought plaintiff’s products 
from one or more of them and resold them; 
(2) they knowingly induced one or more 
representatives to sell to them in violation of 
their agreement with plaintiff to sell only 
to consumers, * * * 


[Tort of Inducing Breach of Contract] 


I shall consider first the main charge 
of inducement. The tort of “Inducing breach 
of contract,” entitling the aggrieved party 
to injunctive relief and damages, is of com- 
paratively recent origin. * * * 


From this review of the origin and de- 
velopment of the tort of “inducing breach 
of contract” it is clear that the complaint 
states a cause of action on the main charge 
of inducement. * * * 


In view of this determination on the 
main charge in the complaint, the motion 
must be denied. However, I deem it proper 
to consider the legal sufficiency of the alter- 
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native charge, as it furnishes an additional 
reason, in my opinion, for denying the 
motion. * * * 

The alternative charge being thus found 
sufficient to sustain the complaint, the 
motion must be denied on that additional 
ground. 


[Antitrust Violation Defense] 


We come now to defendants’ contention 
that once a sale of plaintiff's product is 
made, it has lost exclusive control thereof 
and that its attempted system of restraint 
upon sales is contrary both to the common 
law and the anti-trust laws. 


Their brief cites Keeler v. Standard Folding 
Bed Co. (157 U. S. 659) holding that even 
as to a patented article the purchaser has 
the absolute right of resale unrestricted 
in time or place. There, defendant bought 
from the inventor’s Michigan assignee and 
sold in competition with the Massachusetts 
assignee. The court noted that he had 
bought “from one authorized to sell” and 
that the question of whether the patentee 
“may protect himself and his assignees by 
special contracts brought home to the pur- 
chasers is not a question before us and 
upon which we express no opinion” (at p. 
666). Here we do have a special agreement 
known to defendants and a purchase from 
one not authorized to sell to them. 


Defendants also refer to the article by 
Zechariah Chafee, Jr., “Equitable Servitudes 
on Chattels,” in 41 Harv. L. R. 945, as sup- 
porting their position (and that of decisions 
in various jurisdictions) that restrictions 
as to use or resale may not be imposed by 
a seller of chattels to bind sub-purchasers 
who come into ownership of the chattels 
subsequent to the original purchaser, as 
distinguished from restrictive convenants 
in deeds of real property which do “run 
with the land’ and bind subsequent pur- 
chasers. The gist of the argument in this 
line of cases is that restrictions in the use 
or resale by sub-purchasers are contrary to 
the freedom of alienation, the right of free 
trade, which is regarded as essential to the 
ownership and transfer of personal prop- 
erty (Dr. Miles Medical Co. v. Park, 220 
S372): 


Professor Chafee points out, however, 


that this doctrine does not prevent the | 


granting of relief in a proper case on 
the basis of ordinary tort principles where the 
purchaser is guilty of inducing a breach of 


Trade Regulation Reports 


Cited 1954 Trade Cases 
Avon Products, Inc. v. Berson 


69,969 


the contract known to him. Moreover, he 
specifically excludes from the doctrine the 
“agency system” of sales distribution of 
products, under which binding restrictions 
as to manner and terms of sale by such 
agents may lawfully be provided by the 
manufacturer. 


{Agents and Outside Dealers] 


This distinction between agents and out- 
side dealers was the basis of the holding 
in United States v. General Electric Company 
(272 U. S., 476). Although that case dealt 
with the question of violation of the Sher- 
man Antitrust Act, the precise issue deter- 
mined was whether the attempted restriction 
on sales conditions, terms and prices by 
agents of a manufacturer was in illegal 
restraint of trade. The court found that 
the dealers of General Electric Company 
were genuine agents, not purchasers in dis- 
guise, and that the sales distribution plan 
by which title passed directly from the 
company to the purchaser was not a device 
to fix prices after the sale thereof and 
was thus not in restraint of trade. The 
decision pointed out, at page 487, that in 
Dr. Miles Medical Company v. Park (supra), 
the dealers’ contracts made them purchasers, 
not agents, of the manufacturer and that 
it was for that reason the court then held 
that the manufacturer no longer had the 
right to impose any restrictions on a resale 
by them as an attempted and wrongful re- 
straint of trade. A manufacturer may con- 
trol original sales of his product through 
agents; it is only when he restricts its 
resale by others that “restraint of trade” 
comes into play. 


The cases cited by defendants deal with 
subsequent purchasers and are, therefore, 
not in point. In the instant case plaintiff 
had the right to insist upon the sales 
effected by its representatives being made 
exclusively to the ultimate consumer. Under 
the facts alleged a violation of that method 
of sales distribution by any representative 
gave rise to a cause of action which equity 
should enforce in aid of plaintiff's rights, 
giving such relief as the particular circum- 
stances iti the case warrant. Such remedy is 
not to be confined to internal discipline or 
breach of contract action against the repre- 
sentative, as, indeed, is impossible here 
due to ignorance of his identity. The 
remedy should be co-extensive with the 
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wrong and the damage done, and this obvi- 
ously includes the matter of unauthorized 
sales by a retailer here complained of. 
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[Motion Denied] 
The motion to dismiss is accordingly 
denied. Order signed. 


[67,912] E. I. du Pont de Nemours and Company v. Branscombe. 
In the New York Supreme Court, Richmond County. 132 N. Y. L. J., No. 96, page 13. 


Dated November 18, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Notice—Enforcement 
Policy—%In granting a temporary injunction restraining a retailer from selling fair trade 
products at less than the established prices, the court held that the retailer’s defenses that 
he did not receive notice and that the plaintiff condoned price cutting by other retail dealers 
were insufficient to defeat the motion for a temporary injunction. 


See Fair Trade, Vol. 1, 1 3268.34, 3440.34. 


Conroy, J. M., Justice [In full text]: This 
is a motion to restrain the defendant pen- 
dente lite from offering for sale or selling 
certain trade marked products of the plain- 
tiff at less than minimum retail sale prices 
established by the plaintiff, pursuant to fair 


opposes the application on two grounds, 
first, that he did not receive notice and 
second, that the plaintiff condoned price cut- 
ting by other retail dealers. Neither ground 
is sufficient to defeat this motion. Motion 
in all respects granted. Submit order. 


trade contracts in this state. The defendant 


[| 67,913] American Union Transport, Inc. v. River Plate & Brazil Conferences, 
International Freighting Corporation, Inc. (I. F. C. Lines), Lamport & Holt Line, Ltd., 
Lloyd Brasileiro (Patrimonio Nacional), and Moore-McCormach Lines, Inc. (American 
Republics Line). 


In the United States District Court for the Southern -District of New York. Civ. 
93-358. Filed November 30, 1954. 


Sherman Antitrust Act 


Combinations and Conspiracies—Construction of the Sherman Act—Applicability to 
Common Carriers—Water Carriers.—A freight forwarder’s treble damage action charging 
that an association of steamship lines and its members, operating in foreign commerce 
pursuant to an agreement approved by the predecessor of the Federal Maritime Board, 
entered into an unlawful agreement to deny payment of freight brokerage to the forwarder 
was dismissed on the ground that the action presented a case within the exclusive primary 
jurisdiction of the Federal Maritime Board. The freight forwarder had contended that 
the brokerage agreement, not having been submitted to or approved by the Board, was 
not within the exemption of the antitrust laws granted under Section 15 of the Shipping 
Act, and, therefore, the agreement was subject to the antitrust laws. However, it was 
held that the fact that the agreement was not filed with or approved by the Board did 
not deprive the Board of its primary jurisdiction. The fact that damages were sought, 
rather than injunctive relief, was held not to alter the rule with respect to judicial 
intervention. 


See Combinations and Conspiracies, Vol. 
Procedure, Vol. 2, ¥ 9007.60. 


1, § 2039.90; Private Enforcement and 
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For the plaintiff: George F. Galland, New York, N. Y. 


For the defendants: Kirlin, Campbell & Keating, New York, N. Y., and Clarence G. 
Morse for the Federal Maritime Board (intervenor). 


Memorandum 
[Primary Jurisdiction Issue] 


EDELSTEIN, District Judge [In full text]: 
In a treble damage suit under the antitrust 
laws, the defendants and the Federal Mari- 
time Board as intervenor move to dismiss 
on the ground that the complaint presents 
issues of fact and law within the primary 
jurisdiction of the board. The plaintiff is 
a freight forwarder in foreign commerce 
and complains of a conspiracy among de- 
fendants to restrain foreign trade by deny- 
ing payment to plaintiff of freight brokerage 
on a shipment of diesel locomotives to 
Brazil. The defendants are a voluntary 
association of steamship lines and its mem- 
bers, operating in the foreign commerce of 
the United States from North Atlantic 
ports to ports in Brazil, pursuant to a basic 
agreement approved by the United States 
Shipping Board (predecessor of the Federal 
Maritime Board) under the authority of 
$15 of the Shipping Act, as amended, 46 
U. S. C. § 814. The complaint alleges, in 
brief, that after the plaintiff had been ap- 
pointed as the broker in charge of arranging 
shipment of the locomotives and after it had 
performed its function, the Conference held 
a meeting at which its members agreed 
that no member line would thereafter be 
permited to pay brokerage in any amount 
on the freight for this shipment. Such 
agreements are asserted to be unlawful 
under the decisions, rules and orders issued 
by the board and sustained by the courts. 
It is further alleged that the agreement was 
never submitted to the board for approval 
under §15 of the Shipping Act and was 
never approved by it. Inasmuch as agree- 
ments among common carriers by water in 
the foreign commerce of the United States 
are exempted from the antitrust laws only 
in so far as they have been approved by the 
Maritime Board, under $15 of the Ship- 
ping Act, it is alleged that the brokerage 
agreement among defendants, not having 
been submitted to or approved by the 
board, is not within the exemption of the 
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antitrust laws, but is subject to them, with 
the plaintiff being entitled to the judicial 
remedies those laws afford. 


[Contentions | 


The basis for the motion to dismiss is 
that the complaint contains allegations con- 
stituting charges of violations of the Ship- 
ping Act and the remedy is that afforded 
by the act, which to that extent super- 
sedes the antitrust laws. Therefore, there 
is no right to a remedy under the antitrust 
laws and the failure of the conference to 
file an agreement is irrelevant to the issue 
of the board’s primary jurisdiction. U. S. 
Navigation Co. v. Cunard, 284 U. S. 474; 
Far East Conference v. United States [1952 
TRADE CASES { 67,241], 342 U. S. 570. The 
plaintiff replies, however, that the U. S. 
Navigation and Far East Conference cases 
are distinguishable on their facts. In those 
cases injunctions were sought under the 
antitrust laws to prevent the future use of 
a dual rate system. And the doctrine of 
primary administrative jurisdiction was meant 
to apply “in cases raising issues of fact 
not within the conventional experience of 
judges or cases requiring the exercise of 
administrative discretion * * *.” Far East 
Conference v. United States, supra, 342 U. S. 
at page 574. Thus, in order to secure 
uniformity and consistency in the regu- 
lation of a business, an agency created by 
Congress for regulating the subject matter 
should not be passed over. Here, where no 
injunction is sought, but only damages for 
a past act, no issue of fact or discretion 
in technical matters is presented, nor any 
issue “not within the conventional experi- 
ence of judges’. All that is needed is a 
finding that an agreeemnt which should 
have been filed and approved to secure 
exemption from the antitrust laws was not 
filed or approved; and, consequently, de- 
fendants failed to obtain the antitrust im- 
munity provided for under §15 of the 
Shipping Act. There can be no problem 
of the nullification of an injunction by 
future board approval of an agreement con- 
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cerning enjoined conduct. The argument is 
appealing. The dissenting opinion of Mr. 
Justice Douglas, with whom Mr. Justice 
Black concurred, in the Far East Conference 
case, goes further. It expresses the view 
that, even where an injunction is sought, 
the defendants, having failed to obtain anti- 
trust immunity by filing their agreement 
in the manner prescribed by §15, were 
“at large, subject to all of the restraints 
of the Sherman Act.” 342 U.S. at page 
578. 


[Effect of Failure To File Agreement] 


It has been held, moreover, that the 
effectuation of an agreement without board 
approval is illegal. Jsbrandtsen v. United 
States, (D. C. Cir.) 211 F. 2d 51; River Plate 
and Brazil Conferences v. Pressed Steel Car 
Company, (D. CS. D! N. Y.) Giv. 88-211, 
Sept. 17, 1954. But “[t]he question whether 
the agreement itself is violative of the 
Shipping Act must await the decision of 
the Board in the exercise of its primary 
jurisdiction.” Jsbrandtsen v. United States, 
supra, 211 F. 2d at page 57. Therefore, as- 
suming the illegality of the procedure of 
effectuating an unfiled and unapproved 
agreement, it remains for the board to 
determine the substantive questions raised 
by the agreement under the Shipping Act, 
and the remedy of the complaining party 
for substantive violations remains under the 
Shipping Act. The language of the Supreme 
Court in the U. S. Navigation case pre- 
cludes the consideration of the factual 
distinction urged by the plaintiff. The Court 
said, in discussing the provisions of § 15 
for the filing of agreements, 284 U. S. at 
pages 486-7: 


“* * * the board is authorized to 


disapprove, cancel or modify any such 
agreement, ‘whether or not previously 
approved by it, * * *. In any event, it 
reasonably cannot be thought that Con- 
gress intended to strip the board of its 
primary original jurisdiction to consider 
stich an agreement and ‘disapprove, can- 
cel, or modify’ it, because of a failure of 
the contracting parties to file it as $15 
requires. A contention to that effect is 
clearly out of harmony with the funda- 
mental purposes of the act and specifically 
with the provision of § 22 authorizing the 
board to investigate any violation of the 
act upon complaint or upon its own 
motion and make such order as it deems 
proper. And whatever may be the form 
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of the agreement, and whether it be 
lawful or unlawful on its face, Congress 
undoubtedly intended that the board 
should possess the authority primarily 
to hear and adjudge the matter. For the 
courts to take jurisdiction in advance of 
such hearing and determination would be 
to usurp that authority.” 


The failure to file an agreement, therefore, 
whatever other effect such failure may have, 
does not leave the offending parties “at 
large,” subject to the antitrust laws. If 
there is any inconsistency apparent between 
this conclusion and the language of §15 
of the Shipping Act, as pointed out by 
Mr. Justice Douglas, the clear language of 
the Supreme Court authoritatively compels 
the decision. 


[Jurisdiction of Board] 


There can be no dispute, under United 
States uv. American Union Transport, 327 
U. S. 437, that the board may exercise 
jurisdiction under the Shipping Act to in- 
clude the regulation of freight forwarders 
and brokers. The board has by order 
(General Order 72, 46 C. F. R. 244.1-244.14) 
provided for the registration and regulation 
of freight forwarders and brokers, and has 
undertaken to regulate the payment and 
collection of brokerage. Although the court 
is not asked for injunctive relief, it is not 
at all clear that judicial intervention in this 
filed even to the extent of trying a case 
for damages would not interfere with the 
uniformity of treatment and the regulatory 
policy of the board based on specialized 
considerations within its exclusive com- 
petence. See U. S. Navigation v. Cunard, 
supra, 284 U. S. at page 483, citing Keogh v. 
Chicago & N. W. Ry. Co., 260 U. S. 156, 
163. It appears, indeed, that the plaintiff 
has filed a complaint with the board against 
the present defendants asking for repara- 
tions under § 22 of the act and for a cease 
and desist order. It is unreasonable to 
suggest that the plaintiff may not seek re- 
lief from the board under that section, 
which permits “any person” to file a com- 
plaint. Consequently, a case is presented 
within the exclusive primary jurisdiction of 
the Federal Maritime Board. 


[Dismissal] 


Accordingly, the motion to dismiss will 
be granted. 


| 67,913 


Copyright 1954, Commerce Clearing House, Inc. 


Number 12—51 
12-30-54 


Cited 1954 Trade Cases 
U.S. v. American Can Co. 


69,973 


[| 67,914] United States v. American Can Company. 


In the United States District Court for the Northern District of California, Southern 
Division. Criminal Action No, 34089. Supplemental to Civil Action No. 26345-H. Filed 
December 8, 1954. 


Case No. 1194 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 
: Department of Justice Enforcement and Procedure—Criminal Contempt Action— 

Violation of Antitrust Decree—Evidence—Burden of Proof.—A criminal contempt action 
alleging that a manufacturer of cans and can closing machinery violated a Government 
decree, which prohibited the manufacturer from tying in the sale of its cans with the 
leasing of its closing machinery and from discriminating among packers, when the manu- 
facturer refused to sell cans to a packer except on the conditions that the packer enter 
into a lease for closing machinery and that the packer accept cans without the manu- 
facturer’s customary warranty until the manufacturer approved of the packing methods 
of the packer, was dismissed on the grounds that the conditions sought to be imposed 
were legitimate and proper under the decree and that the Government failed to prove 
beyond a reasonable doubt that the manufacturer wilfully performed the acts which 
allegedly violated the decree. The manufacturer sought to compel the execution of a closing 
machinery lease for machines which the packer had previously utilized and which the 
packer intended to use in the future. With respect to the warranty condition, the manu- 
facturer merely sought to protect itself in the future from claims arising out of faulty 
packing methods as distinguished from improper or defective equipment. Also, the manu- 
facturer did not attempt to hamper the rights of the packer in connection with the packer’s 
suit against the manufacturer for damages resulting from bursting cans. 

See Combinations and Conspiracies, Vol. 1, ¥ 2005.705, 2013.528; Monopolies, Vol. 1, 
J 2610.282, 2610.850; Exclusive Dealing, Vol. 1, { 4007.144, 4009.452, 4009.594; Department 
of Justice Enforcement and Procedure, Vol. 2, § 8141.300, 8141.560. 

For the petitioner: Lyle L. Jones, Chief, and Arthur H. Tibbits, Don H. Banks, and 
James O. Sullivan, Antitrust Division, Department of Justice, San Francisco, Cal. 

For the respondent: Frederick M. Fisk and W. Burleigh Pattee (Chickering & 
Gregory, of counsel), San Francisco, Cal. 

Dismissing a contempt proceeding alleging a violation of a decree entered in the U. S. 
District Court, Northern District of California, Southern Division, 1950-1951 Trade 
Cases {| 62,679. 


Opinion and Order Dismissing Petition to 
Find Respondent in Criminal Contempt 


Company. The United States asserts that 
the respondent’s conduct in connection with 


and Vacating Order to Show Cause 


Georce B. Harris, District Judge [Jn full 
text]: Petitioner has brought contempt pro- 
ceedings against respondent American Can 


its dealings with Davis Bros. Fisheries Cor- 
poration (hereafter called “Davis”) during 
the month of January, 1954, constituted a 
violation of this Court’s decree.’ 


1The government charges contravention of 
Section II 1-d which section enjoins ‘‘condi- 
tioning the availability of containers 
F upon the purchase or lease of container 
closing machines from defendant ee 

The petition charges American with having 
violated Section II, paragraph 6, of the Judg- 
ment which states defendant is ‘‘hereby re- 
strained and enjoined from refusing to sell or 
from discriminating in the sale of con- 
tainers to any user because such user does not 
enter into or propose to enter into any particular 
contract, agreement or arrangement for the 

. supply of such container.’’ 

The United States charges a violation of Sec- 
tion II, paragraphs 1-b and 1-c which read: 
“Selling containers on or accom- 
panied by any condition, agreement or under- 
standing: 

“(1) That the purchaser or recipient thereof 
shall not use such containers in connection with 
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container closing machines made or sold 

by anyone other than defendant; or (2) that 

the purchaser or recipient thereof shall use such 

containers in container closing machines 
. made or sold by defendant. 

“ntering into, adopting, adhering to or 
furthering any agreement or course of conduct 
for the purpose of, or one which in effect con- 
stitutes, the leasing, selling or making or adher- 
ing to a contract contrary to the provisions of 
subparagraphs (a) and (d) above.’’ 


Finally, the petitioner charges American 
with the violation of Section III paragraph (12) 
which reads in part: 

“As long as defendant leases any container 
closing machine defendant is ordered 
and directed during any rental period to offer 
to lease and to lease such containers . . . on 
the basis of uniform and non-discriminatory 
rentals, terms and conditions of lease.” 
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Davis, situated in Gloucester, Massachu- 
setts, was a large fish canner. For many 
years it has purchased metal containers 
from respondent American Can Company 
(hereinafter called ‘“American”). 


[Damage Suit Against Respondent] 


During the canning season of 1953 Davis 
encountered difficulties in its sardine pack. 
A large percentage of swells slowed up 
operations on the assembly lines. Several 
carloads throughout the country contained 
numerous burst cans which led to cancelled 
orders. In some areas cases of sardines 
were consigned to public dumps or destroyed. 
At one time during the packing season, 
swells among the cans ran more than 20% 
of the pack. Losses suffered by Davis 
jeopardized its financial position. Toward 
the end of the year 1953 President O’Hara 
of Davis was compelled to close his plant 
and make arrangements for new financing 
for the year 1954. 


Davis commenced an action against Ameri- 
can in the United States District Court, for 
the District of Massachusetts, hereinafter 
called “the Boston Law Suit,’? seeking 
damages for the losses which it suffered 
by reason of bursting cans, as well as can- 
celled contracts. Although removed from 
the present issues, the Boston law suit will 
be considered in determining whether Amer- 
ican engaged in conduct in wilful disregard 
of the provisions of the decree. 


Petitioner contends that the evidence 
demonstrates beyond a reasonable doubt 
that American defied the provisions of the 
Judgment to better its position in the Boston 
law suit and was not acting on a good faith 
interpretation of the Judgment. It is as- 
serted that the compulsion exercised by 
Ametican, was intended to work a forfeiture 
of rights and remedies available to Davis, 
as a result of its failure or refusal to execute 
the equipment lease. 


[Conditions of New Order] 


After completing necessary arrangements 
among former employees, fishermen who 
would supply the catch for canning, and 
lending institutions, O’Hara reached the 


2 Davis Bros. v. American Can Company, 
#53-1058-W, U. S. District Court, for the Dis- 
trict of Massachusetts. 

3 “In view of the fact that our research de- 
partment has established that your packing 
methods and processes do not meet the standard 
of customary practice of the trade, the con- 
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point where he was prepared to re-commence 
canning. On January 6, 1954, he placed an 
oral order for cans with American. 


As conditions precedent for the delivery 
of cans American demanded that Davis 
meet the following requirements: 


(1) Pay for cans with a certified check 
before delivery. This, Davis was prepared 
and willing to do. 


(2) Sign the current can closing machine 
lease. Davis had leased American machinery 
since the inception of respondent’s new 
leasing program following the signing of 
this Court’s decree. For the lease year 
commencing May 1, 1953, Davis had re- 
tained its machinery but had not signed the 
lease. Davis had failed to sign originally 
for the asserted reason that it intended to 
buy the equipment. Later in the year 1953 
Davis had refused to sign upon advice of 
counsel in the Boston law suit. 


(3) Sign certain schedules for delivery 
of cans. 


(4) Sign an open order acknowledgment 
form. As one of the conditions to be in- 
cluded in the form American prepared a 
clause which would have compelled Davis 
to accept cans without American’s custom- 
ary warranty until such time as American 
approved of the methods and processes 
used by Davis. This clause appeared in an 
inter-company communication. It was never 
actually embodied in any open order con- 
tract, nor was it brought to the attention 
of Mr. O’Hara? 


Davis refused to comply with the condi- 
tions imposed by American with respect to 
signing the 1953-54 lease on can closing 
equipment or the open order acknowledg- 
ment form. Mr. O’Hara, as representative 
of Davis, had been informed by his attorney 
that the signing of these documents might 
limit or waive the damage recovery of Davis 
in its pending action in the Boston law suit. 


Commencing January 6, 1954, Mr. O’Hara 
attempted to negotiate with American in 
order to obtain cans. The record discloses 
that these negotiations proved to be fruit- 
less until early February when American 


tainers shipped in accordance with your order 
carry no warranties. At such time as your pack- 
ing methods and processes have been corrected 
to meet the standard of customary practice of 
the trade and after our examination and written 
approval of these methods and processes our 
standard warranties will be extended.’’ 
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agreed to supply Davis without imposing 
conditions pertaining to signatures on leases 
or open order acknowledgment forms; nor 
did American demand regular schedules for 
delivery. By the February date, however, 
Davis was no longer able to commence 
operations. 


[Legal Effect of Lease in Dispute] 


The government contends that under the 
terms of this Court’s decree American must 
sell cans to any buyer without imposing 
conditions such as American sought to do 
in the instant case. American admits that 
its officers, on advice of their counsel, Mr. 
Shanholt, refused to furnish cans to Davis 
during January 1954, unless O’Hara would 
agree to comply with the several conditions 
imposed. 


American does not dispute the essential 
facts. Rather, it points out that its conduct 
toward Davis met the requirements of the 
Court’s decree. Under the terms of the 
Judgment, American must deal with all 
lessees on the same terms. The lease which 
Davis had not signed was identical with the 
lease entered into between American and 
its other customers. In like measure, the 
open order contract contained provisions 
identical with those in all open order forms, 
excepting that in this instance by reason of 
the pending differences American sought to 
protect itself im futuro from claims arising 
out of asserted faulty packing methods as 
distinguished from improper or defective 
equipment. 


The particular clause contained in the 
equipment lease contract which Davis re- 
fused to sign and upon which American 
placed such significance pertained to damage 
liability on the part of American. Under the 
terms of the standard lease form and open 
order acknowledgment contract, American 
protected itself from all damages except 
those directly attributable to defective cans 
or can closing equipment. Liability would 
be thus limited to the cost of replacing de- 
fective cans or the contents thereof. 


Counsel for American and the legal ad- 
visers of Davis in good faith differed on the 
legal effect of O’Hara’s signing the 1953-54 
lease on behalf of Davis. Mr. Shanholt 
took the view that O’Hara’s signature would 
not work retroactively so as to endanger 
Davis’ position in the Boston law suit. The 
lawyers for Davis believed that O’Hara’s 
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execution of the instrument might tend to 
limit liability. 

At the contempt hearing, Mr. Shanholt 
testified as to his understanding and legal 
construction of the instrument and his in- 
tention. His testimony stands uncontradicted 
in the record. He stated categorically that 
it was not his intention to have the unsigned 
lease operate retroactively. The govern- 
ment’s position that his legal theory was 
erroneous would not lead to the conclusion 
that Shanholt was acting in bad faith or that 
his conduct was of a wilful nature. (Si 
United States v. Dollar, et al., 97 F. Supp. 
50, 56. 


[Conditions Applicable to Other Lessees] 


In requesting Davis to sign the open 
order contract and the lease, American was 
placing that company in the same position 
as any other user of cans and can closing 
equipment. When O’Hara refused to sign 
the open order contract and lease agree- 
ment, he was attempting to place Davis in 
a preferential position. 


Davis had the equipment in its posses- 
sion for many months without having signed 
the lease. The fact that the lawyers for 
Davis advised O’Hara not to sign the in- 
struments in question does not create an 
intention on the part of American to violate 
this Court’s decree. It is not proper to 
translate and superimpose the views of 
Boston counsel upon the representatives of 
American and thereby establish wilfulness 
on their part on requiring the signing of 
the instruments in question. 


American admits that it was anxious 
to obtain the protection afforded by the 
lease agreement in order to avoid damages 
which might arise in the future by reason 
of subsequent losses suffered by Davis 
Bros. But American observes that it made 
no effort to compel Davis to lease its 
machinery nor to retain its can closing 
equipment. It merely expected Davis, if it 
chose to use American machinery, to meet 
the requirements applicable to all lessees. 


[Decree Not Violated] 


The dispute between the government and 
American narrows itself to this question: 
Did American, by imposing as conditions 
for the sale of containers to Davis, the 
signing of a lease for can closing equipment 
and an open order acknowledgment con- 
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tract, violate the decree of this Court? In 
themselves, the conditions American actually 
presented to Davis were legitimate and 
proper under the terms of the judgment 
of the Court. 

In order to sustain petitioner’s contention 
that these several conditions violated the 
decree, the Court would necessarily have to 
draw inference upon inference from a record 
barren of any reliable evidence that Ameri- 
can, through its agents and servants, sought 
to and did impair, hamper or defeat the 
rights of Davis in connection with the 
Boston law suit. 

Mr. Shanholt, the lawyer for American, 
explained the circumstances surrounding 
the Davis transaction. His is the only 
testimony before the Court regarding the 
intention or alleged wilfulness on the part 
of American in imposing the requirements 
submitted to O’Hara. 

The opinion or view of counsel for Davis 
to the effect that Mr. O’Hara’s signature on 
the lease might forfeit certain rights, or that 
consent to the form of the open order con- 
tract would operate as an admission against 
interest, is not sufficient to make out a case 
of criminal contempt. 


American did not attempt to condition 
availability of containers upon the lease of 
container closing machines. Rather, it sought 
to compel Davis to execute a lease for ma- 
chines which it had previously utilized and 
which it intended to continue to use. Nor 
did Amercian seek to discriminate against 
Davis in requesting its President, Mr. 
O’Hara, to sign agreements which were 
non-discriminatory in character as among 
all lessees of American. 


[Burden of Proof | 


The burden of proof rests upon petitioner. 
This imposes the burden of proving that 
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the respondent wilfully performed the acts 
which assertedly violated the Judgment. 
The respondent is entitled to all the pro- 
tection afforded a defendant in an ordinary 
criminal case, and the burden is upon the 
government to establish its guilt beyond 
a reasonable doubt. United States v. Kroger 
Grocery & Baking Co., 163 F. 2d 168. The 
burden of proof has not been discharged. 
The evidence, and all inferences to be drawn 
therefrom, is susceptible of the construction 
that American was acting on a good faith 
interpretation of the Judgment. 


The several questions presented whether 
the lease, if signed, would have a retro- 
active operation on the accrued rights in 
the Boston law suit; whether the relation- 
ship of bailor and bailee existed between 
American and Davis; whether Davis was 
entitled to preferential attention and posi- 
tion over all other customers of American, 
were the subject of legal controversy and 
serious debate. That lawyers, in the spirit 
of advocacy, might have divergent views 
is not a novel situation, and should not 
prompt this Court to base upon pure in- 
ference and speculation a judgment of 
criminal contempt. 


Whether Davis after the termination of 
the equipment lease, held the same under 
better or different terms regarding war- 
ranties and the like, will probably be the 
subject of determination in the Boston law 
suit. It has no place in the instant case. 


[Dismissal | 


Accordingly, it is ordered that petition 
filed herein by the United States of America, 
for an order to show cause why respondent, 
American Can Company, should not be 
found in criminal contempt, be, and the 
same hereby is, dismissed and the order 
to show cause vacated and discharged. 


[7 67,915] General Electric Co. v. Schreibman. 


In the New York Supreme Court, New York County, Special Term, Part III. 132 
N. Y. L. J., No. 110, page 7. Dated December 9, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Notice of Fair Trade 
‘Contracts—Practice of Selling Below Fair Trade Prices—A fair trader’s motion for a 
temporary injunction was granted, where the defendant’s attempt to raise issues with 
respect to the allegation of receipt of notice of the existence of fair trade contracts and 
the defendant’s claim that he did not sell, and that he does not engage in a general prac- 
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tice of selling, the fair trader’s products below the established price were held insufficient 
to defeat the motion, 


See Fair Trade, Vol. 1, J 3250.34, 3268.34. 


[Temporary Injunction Granted] that he does not engage in a general prac- 
tice of selling plaintiff's fair trade products 
below the minimum prices are insufficient to 
defeat the motion. Nor does defendant suc- 


BENVENGA, Justice [In full text]: Plaintiff 
moves for temporary injunction. The action 
is based on claimed violation of the Feld- ceed in raising an issue with respect to the 
Crawford Act. Defendant’s attempt to raise claimed sales which were in violation of 
issues with respect to the allegation of re- plaintiff’s fair trade agreement. The motion 
ceipt of notice of the existence of plaintiff's jis granted. Bond is fixed in the sum of 
fair trade agreements and defendant’s claim $500. Settle order. 


[67,916] Argus Cameras, Inc. v. Hall of Distributors, Inc., Milton Fantich, Julius 
Fantich, and Isadore Fantich. 


Argus Cameras, Inc. v. Detroit Jewelry Mart; Harry Weinstein, Jack Weinstein, and 
Fred Weinstein, as individuals and as co-partners doing business under the firm name 
and style of Weinstein Jewelers; and Hyman Weinstein, doing business under own name 
and the trade style Hy Weinstein Wholesale Jewelry. 


Argus Cameras, Inc. v. Alex H. Nassar, doing business under the firm name and 
style of Nassar Appliances. 


In the Circuit Court for the County of Wayne, State of Michigan. In Chancery. 
Nos. 521,805, 521,806, and 521,807, respectively: Filed December 14, 1954. 


Michigan Fair Trade Act 


Fair Trade—Fair Trade Enforcement Actions—Action for Inducement to Breach 
Fair Trade Contracts—Temporary Injunction.—In a fair trader’s actions against defend- 
ants for inducing signers of its fair trade contracts to breach their contracts by selling the 
fair trader’s products to the defendants, temporary injunctions were issued restraining 
the defendants from inducing the breach of the fair trader’s contracts and from selling the 
fair trader’s products at a price less than that established by the fair trader, where (1) the 
validity of Section 1 of the Michigan Fair Trade Act was assumed, (2) the fair trader had 
given some evidence that the defendants did make purchases of the fair trade products 
for their own benefit and that they have the fair trader’s products in their possession, (3) 
the fair trader had shown that one of the defendants had sold the fair trader’s products at 
less than the established price, and that it had religiously refrained from selling its prod- 
ucts to anyone other than signers of its fair trade contracts, (4) the defendants did not 
deny that they received the fair trader’s products, or that they sold the products at a 
price less than that established by the fair trader, but simply denied the authority of the 
agent to make such purchases for them, (5) the defendants did not explain how the fair 
trader’s products were acquired, (6) the defendants would suffer no material damage if 
restrained from selling the fair trade products below the established price, and (7) the 
fair trader, its distributors, and its retail fair trade contract signers would suffer material 
damage if temporary injunctions were not issued. Assuming the validity of Section 1 of 
the Michigan Fair Trade Act, the inducement to breach a fair trade contract is an action- 
able wrong. 


See Fair Trade, Vol. 1, ¥ 3320. 


For the plaintiffs: Clark, Klein, Brucker & Waples, Detroit, Mich., by Robert C. 
Winter; and Rogers, Hoge & Hills, New York, N. Y., by George M. Chapman for Argus. 
Cameras, Inc. (Nos. 521,805, 521,806, and 521,807). 


For the defendants: Nathan L. Milstein and Charles Rubiner, Detroit, Mich., by 
Charles Rubiner, for Hall of Distributors, Inc., and others in No. 521,805. Max M. 
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Marston, Detroit, Mich., for Detroit Jewelry Mart and others in No. 521,806. Marvin 
A. Smith and David Polasky, Detroit, Mich., for Alex H. Nassar (Nassar Appliances) in 


No. 521,807. 


Hearing on Orders to Show Cause 
Why Temporary Injunctions 
Should Not Issue 


Opinion of Court 


Frank FirzGeErap, Circuit Judge [In full 
text]. 

Tue Court: At the outset, I wish to 
note on the record that my remarks today 
pertain only to the orders to show cause. 
The Court is mindful of the fact that he 
has under advisement motions to dismiss 
the Bills of Complaint in these matters. 
These remarks are placed on the record 
simply to enable the Supreme Court to 
know what has been passing through the 
Court’s mind in the event leave to appeal 
is requested. 

The first thing we are concerned with, 
of course, is whether or not, on the face of 
each Bill of Complaint, the plaintiff has 
alleged a cause of action. 


[Validity of Fair Trade Act] 


In substance, the plaintiff claims that the 
Fair Trade Act enacted by our legislature 
set a public policy on fair trade contracts. 
The validity of this statute was contested 
in the case of Shakespeare Company v. Lipp- 
man’s Tool Shop [1952 Trave CAsEs { 67,303], 
reported in 334 Mich. at page 109. 


The Shakespeare case undoubtedly struck 
down Section 2 as being invalid. Whether 
or not it struck down Section 1 remains 
to be determined on the motions to dismiss. 
At this time, however, we must assume 
that Section 1 is valid. 


[Inducement to Breach Fair Trade Contracts] 


The plaintiff alleges that it has entered 
into contracts with its distributors and re- 
tailers wherein the plaintiff has agreed to 
sell at a certain price, on condition that 
the distributors and retailers likewise sell 
at a certain specified price. The plaintiff 
alleges that these contracts are valid and 
that, being valid contracts, they are en- 
titled to all the protection that such con- 
tracts are entitled to under the law. 

The plaintiff further alleges that the de- 
fendants, and each of them, in these cases 
have induced its contractholders to breach 
their contracts by selling to them (defend- 
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ants) the plaintiff's (Argus Company’s) 
products, bearing its labels and trademarks ; 
that the defendants will continue to do so 
unless restrained; and that its products are 
entitled to relief under the Fair Trade Act 
because they have the general competition 
required under the Fair Trade Act. 


Under the law of this state as handed 
down in the case of Wilkinson v. Powe, re- 
ported in 300 Mich. at page 275, our Su- 
preme Court held that the inducement to 
breach a contract is an actionable wrong, 
and, quoting from page 282, they use the 
following language: 


“Morgan v. Andrews, supra, though not 
citing the leading English case of Lumley 
v. Gye, * * * in the following language 
approves the general proposition laid 
down in the Lumley case that: 

‘Merely to persuade a person to break 
his contract may not be wrongful in law 
or fact; still, if the persuasion be used 
for the indirect purpose of injuring the 
plaintiff, or benefiting the defendant at 
the expense of the plaintiff, it is a mali- 
cious act, which, in law and in fact, is a 
wrongful act, and therefore an actionable 
act, if injury issues from it.’ 

“A prima facie case is established when 
plaintiff proves the intentional procure- 
ment of a breach of contract, and, upon 
such proof, it becomes incumbent upon 
defendant to show justification. See 84 
Aol, Rap. 79" 


[Right to Injunctive Relief] 


Our Supreme Court having ruled that 
action lies for the wrongful inducement 
of breach of contract, the next thing we 
are concerned with is whether, under the 
circumstances, the plaintiff is entitled to 
injunctive relief. 


Under the cases cited, the plaintiff is 
entitled to injunctive relief on general con- 
tracts. Contracts other than fair trade 
contracts have been decided in numerous 
courts throughout the country, and an an- 
notation of these cases is contained in 84 
A. L. R., commencing at page 85, where 
it is stated: 


“Injunction is a proper remedy in case 
of attempts to procure another to break 
a contract.” 
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[California Decision] 


While these cases are of first impression 
under the Fair Trade Act in this state, the 
issue has been decided by a United States 
District Court in California in the case of 
Sunbeam Corporation v. Payless Drug Stores 
[1953 Trap Cases { 67,492], reported in 113 
Federal Supplement at page 35. The opin- 
ion in that case is a well-reasoned opinion, 
and, reading from the syllabi in that case, 
at page 35, it states: 


“Where allegations of complaint and 
averments of affidavit in support of ap- 
plication for injunction, disclosed that 
defendants had induced persons to breach 
their fair trade contracts with plaintiff, 
and that continuation of such conduct on 
part of defendants would cause plaintiff 
to suffer irreparable injury, court would 
restrain defendants from inducing or 
attempting to induce any person who 
Was a party to such contracts to breach 
same by supplying defendants in violation 
thereof,” 


In California, the state court, while the 
matter did not involve a fair trade contract, 
had occasion to pass upon the issue in- 
volved here in the case of Imperial Ice Com- 
pany v. Rossier, reported in 112 Pacific, 2d 
Series, at page 631. I quote from No. 11 of 
the headnotes: 


“A party may not under the guise of 
competition actively and affirmatively in- 
duce a breach of a competitor’s contract 
in order to secure an economic advantage 
over that competitor.” 

That principle of law is followed in other 
states, as well as in the California courts. 


[Sufficiency of Proof] 


It seems, then, under the circumstances, 
that the plaintiff has alleged a cause of 
action and would be, if it proves its case 
after a hearing upon the merits, entitled 
to a permanent injunction. The question 
here is whether or not the plaintiff has 
proven sufficient to warrant its being granted 
a temporary injunction in each case, pend- 
ing a hearing of the cases upon the merits. 


[Inducement | 


As stated previously, if inducement is 
shown, justification is a defense under the 
law. We are concerned, then, with what 
showing the plaintiff has made to show 
inducement to breach the contracts on the 
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part of the defendants. In the Nassar case 
the plaintiff has shown, by affidavit, that 
the proprietor of the Lobby Hobby Camera 
Shop has sold merchandise to Defendant 
Nassar, That is denied generally by af- 
fidavit. In the Weinstein case the plaintiff 
has shown that Defendants Weinstein have 
received the plaintiff’s products from the 
same source. That is likewise denied by 
affidavit. In the Hall of Distributors case, 
the plaintiff has shown, by affidavit of 
Adolph Grude, that they were approached 
by a man named Pollick, who was a brother 
of the bookkeeper of Defendant Hall of 
Distributors. There has been some diffi- 
culty about the full true meaning of the 
first affidavit, but the plaintiff has shown 
from other affidavits that the Hall of Dis- 
tributors have sold the plaintiff’s products 
at a price less than the contract price of 
other retailers. 


I think it significant that the defendants, 
in their denials, are denying the authority 
of the agent who made these purchases 
from the plaintiff’s contractholders. They 
do not deny that they received the products; 
nor do they deny that they sold the products 
at a price less than the agreed price be- 
tween the plaintiff and its contractholders. 
They simply deny the authority of the 
agent to make such purchases for them. 
So, in substance, they do not deny that 
it is an inducement, if it is true, but deny 
the agent’s authority. 


Under that situation, the only question 
of fact, then, becomes the question of the 
authority of the agent to make such pur- 
chases. 


In these general denials, the defendants 
make no mention of any attempt to justify 
the purchases, if they did, in the first in- 
stance, constitute an inducement to breach 
the contracts. Just how these purchases 
were made and how the Argus products 
came into the defendants’ hands are facts 
peculiarly within the knowledge of the de- 
fendants. While they have furnished afnda- 
vits of general denial, there is no mention 
in any of the affidavits of how the products 
were acquired. 


The plaintiff has shown, by affidavits, 
that its products were in the hands of the 
defendants. It has shown that it has 
religiously refrained from selling any of its 
products to anyone other than its contract- 
holders. If the plaintiff has given some 
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such purchases for their own benefit and 
that they do have the plaintiff’s products 
in their possession, I believe a legitimate 
inference can be drawn from such circum- 
stances that the products were acquired 
by the defendants through the inducement 
of contractholders to breach their contracts. 


To argue that the plaintiff can have this 
information by discovery is not a tenable 
argument under the circumstances. This 
matter has been going on for some time, 
and it has been continuing since these law- 
suits were started. Had the plaintiff ac- 
quired the knowledge that is peculiarly 
within the defendants’ possession, it could 
have shut off the supply of these products 
and avoided recourse to the courts. 


Under the circumstances, then, I believe 
the plaintiff has shown sufficient [evidence] 
relative to the inducement to breach the 
contracts to be entitled to injunctive relief 
if, in the discretion of the Court such in- 
junctions should be issued before a hearing 
upon the merits. 


[Temporary Injunctive Relief] 


Cited to the Court by the defense, urging 
the Court not to issue the temporary in- 
junctions in the exercise of its discretion, 
is the case of Cohen v. Detroit Joint Board 
A. C. W. A., reported in 327 Mich. at page 
606. Speaking through Justice North, the 
court says (p. 607): 


“On the day the bill of complaint was 
filed the circuit judge issued an order 
to show cause ‘why an injunction should 
not issue from this court restraining de- 
fendant, its agents and employees, from 
picketing plaintiff’s place of business * * * 
until the conclusion of this suit.’ Upon 
hearing on the order to show cause, the 
circuit judge denied plaintiff's application 
for a temporary injunction. Thereupon 
plaintiff sought and obtained in this 
Court leave to appeal and a temporary 
injunction restraining the picketing until 
the further order of this Court.” 

The matter was tried on the merits and 
again went before the Supreme Court, and 


the Supreme Court, concluding its opinion, 
stated (p. 611): 


“In the instant case it is quite self- 
evident that if the picketing instituted 
by defendant is not temporarily restrained 
plaintiff's business will be completely 
ruined or at least suffer irreparable dam- 


1 67,916 


the other hand it seems equally apparent 
that granting the temporary injunctive 
relief sought will not subject defendant 
to any material ultimate damage or depri- 
vation of rights. We are constrained 
to hold that in denying plaintiff's applica- 
tion for a temporary injunction the trial 
judge failed to properly exercise his dis- 
cretion.” 


My own experience in such matters has 
been to the same effect. In a similar matter 
before this court it was alleged by the de- 
fendant that the plaintiff was engaged in 
interstate commerce and that this Court, a 
state court, did not have jurisdiction to pass 
upon the allegations contained in the Bill 
of Complaint, in that they charged unfair 
labor practices. A hearing was had, and 
it was determined by this Court that a 
serious question of fact was present as to 
whether or not the plaintiff was engaged in 
interstate commerce. If he were, this 
Court had no jurisdiction and the jurisdic- 
tion was exclusively within the National 
Labor Relations Board under the Taft- 
Hartley Act. For that reason, this Court 
denied temporary injunctive relief. Applica- 
tion for leave to appeal was made to the 
Supreme Court, and the Supreme Court 
issued an ex parte temporary injunction, 
stating in substance what is quoted above 
from the Cohen case. 


[Damage] 


In this case, the defendants, having de- 
nied that they are guilty of any inducement 
to breach the contracts, are not concerned 
with the issuance of a temporary injunction 
in that respect. Of course, as to the goods 
bearing the trademark or label of the plain- 
tiff that are in the hands of the defendants 
now, if they are restrained from selling at 
prices under the prices established by the 
plaintiff, they will suffer no material dam- 
age. The only damage that would be suf- 
fered by the defendants would be that of 
freedom of competition. On the other 
hand, the plaintiff's contractholders, the 
retailers in competition with the defendants 
herein, would suffer material damage, as 
would the plaintiff itself. 


I was impressed with the argument of 
counsel for the defense that, in this day 
and age and in our economy, with the ad- 
vent of the chain stores and other large 
retail outlets, the small independent mer- 
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chant has suffered to the point where the 
independent grocery store, drug store, and 
other similar businesses have become eco- 
nomic casualties. The advocates of the 
Fair Trade Act and practices are conscious 
of that fact and are mindful that if the 
practice of price-cutting competition is con- 
tinued, there will be other economic casual- 
ties, and they are attempting to avoid that 
through fair trade practices. 


As I said before, if the contracts between 
the plaintiff and its distributors and retailers 
are valid contracts and there is an induce- 
ment to breach those contracts on the part 
of the defendants and others, then the plain- 
tiff is entitled to relief in a court of equity. 
In the meantime, the Court believes that 
the only ones to suffer material damage 
until there is a hearing upon the merits 
are the plaintiff, its distributors, and _ its 
retail contractholders. 


[Injunction] 


Under the circumstances, the Court will 
issue an injunction in each case, restraining 
the defendants from inducing the breach 
of the plaintiffs contracts and from selling 
the plaintiff’s products at a price less than 
that established by the plaintiff. 

All right, gentlemen. 

Mer. Winter: Thank you, your Honor. 

Mr. CHAPMAN: Thank you, sir. 

Mr. Winter: May we present orders for 
your signature? 

Tue Court: I will look them over. I think 
you should present them to other counsel. 

Mr. Rupiner: I think we should have an 
opportunity to study them and have them 
presented on notice. 


Tue Court: That is right. 


[Sale of Products Below Fair Trade Prices] 


Mr. Ruprner: I would like to ask one ques- 
tion to clarify something the Court said. 
The Court has enjoined inducements to 
breach. Do I understand that the Court 
is also enjoining the sale of Argus products 
at prices below prices fixed in the contracts 
with others? 


THE Court: That is right. 


Mr. Rupiner: This case is based upon in- 
ducement to breach. They ask that the 
defendants be enjoined from inducing any- 
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one to breach a contract and that the de- 
fendants be enjoined from tortious interference 
with contracts. Now, may I ask the Court, 
just to clarify my own thinking, how the 
sale of merchandise already on hand and 
the property of the defendants comes within 
the scope of that prayer of the plaintiff? 


THe Court: I appreciate your question, Mr. 
Rubiner, and I have considered that. 


Under the Shakespeare case, there is no 
indication in a reading of the case where 
the products being sold by the defendant 
tool shop came from or how they came into 
the hands of the defendant tool shop. In 
the Florida case there is, likewise, no show- 
ing as to where the plaintiff’s products 
came from or how they came into the pos- 
session of the defendant. So the courts 
in those particular cases were deciding the 
defendants’ rights to sell that property as 
property lawfully coming into their pos- 
session. 


In this particular case, if the defendants 
have been guilty of inducing breaches of 
the contracts, then the products of Argus 
have come into their hands by their own 
wrongful acts, by their own tortious acts, 
and they should not be permitted to reap 
the benefits of the fruits of their own 
tortious acts. 


Mr. Rusiner: May I just make this obser- 
vation, in all due respect: The very Cali- 
fornia case cited by your Honor says that 
the purpose of an injunction is not to pun- 
ish. Isn’t it punishment, in addition to en- 
joining them from some future act with 
reference to inducements, interference, and 
so forth, to say, “What you have on hand 
you cannot sell at any price below Argus’s 
fixed prices’? Isn’t that punishment with 
reference to the merchandise in their hands? 


Tue Court: The Court doesn’t consider it 
punishment. 
Mr. Rupiner: Well, it goes beyond the 


scope of the theory of the plaintiff’s case. 
That is what bothers me. 


THE Court: I don’t think it does. I have 
given that considerable thought, that particu- 
lar phase of it, and I don’t think it does. 


Mr. RuBiner: Well, will the Court direct 
that the order for the injunction be settled 
on notice, so that we may have an opportu- 
nity to study it? 
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Tur Court: I will ask that the order be to form, I will hear you at ten o’clock to- 
submitted to you, to have you look it over morrow morning. 
to find out whether or not you approve Mr. Rusiner: That is what I want. 
it as to form. If you will not approve it as Mr. Winter: Thank you, your Honor. 


[167,917] United States v. National City Lines, Inc., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 49 C 1364. Dated December 14, 1954. 


Case No. 890 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined 
—Restrictive Agreements Between Buyer and Suppliers—A holding company which 
controlled various local transportation systems was enjoined by a consent decree from 
(1) procuring any operating equipment on the condition that the supplier purchase stock 
of, or any financial interest in, the holding company, any local transportation system 
controlled by the company, or any other local transportation system; (2) entering into 
any contract with any supplier of operating equipment which restricts or limits the hold- 
ing company or any local transportation system controlled by the company as to: (a) 
areas in which such transportation companies may operate, (b) changes of operating 
equipment to any type, (c) types of transportation services furnished, (d) purchases of 
new operating equipment, except that any contract for the supply of tires and tubes may 
require that new buses be purchased without tires and tubes, (e) disposal of any interest 
in any local transportation system controlled by the holding company or acquisition of 
any interest in any other local transportation system; (3) entering into any contract 
with any supplier of operating equipment for financing the operations of the holding 
company, any local transportation system controlled by the company, or any other local 
transportation system, upon or accompanied by any agreement for the purchase or sale 
of operating equipment, except contracts with respect to terms of payment of price; or 
(4) entering into any contract with any supplier of operating equipment which is condi- 
tioned upon the procurement of other operating equipment from any other supplier. 


See Combinations and Conspiracies, Vol. 1, § 2005.595, 2005.703, 2005.833, 2005.848; 
Monopolies, Vol. 1, {2610.760; Department of Justice Enforcement and Procedure, 
Vol. 2, § 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific 
Relief—Supply Contracts—A holding company which controlled various local trans- 
portation systems consented to the entry of a decree which ordered and directed that 
(1) one and only one new contract for the supply of petroleum products and one and 
only one new contract for the supply of tires and tubes to the holding company or to 
local transportation systems controlled by the company shall be awarded in accordance 
with the requirements and procedures set forth in the decree; (2) contracts for the 
supply of petroleum products shall be for a period of no more than one year; and 
(3) contracts for the supply of tires and tubes shall be for a period of no more than 
three years. Another provision of the decree sets forth the procedure with respect to bids 
for supply contracts. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.50. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific 
Relief—Bids for Supplies——A consent decree entered against a holding company which 
controlled various local transportation systems, in setting forth the requirements for future 
contracts for the supply of operating equipment, provided that (1) a request for bids by 
suppliers of operating equipment shall be published in a specified trade journal within 
ninety days from the date of the entry of the decree, (2) the request for bids, the drawing 
up and issuance of specifications, the method and time of submission of bids, and the 
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opening of bids shall not give to any supplier or prospective supplier any competitive 
advantage or preference over any other supplier, (3) subject to the right of the holding 
company, any local transportation system controlled by the company, or specified other 
companies to reject all bids, the contract shall be awarded to the lowest responsible bidder, 
and (4) all bids shall be opened at the time and place stated in the request for bids, and 
the names of the bidders and the prices bid shall be entered in a record which shall be 
available for inspection by the Department of Justice. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.45. 


Department of Justice Enforcement and Procedure—Consent Decrees—Contingent 
Provision—Termination of Contracts——A holding company which controlled various local 
transportation systems was ordered by a consent decree to cancel, upon the entry of a 
final judgment against a defendant petroleum company, specified contracts between certain 
of the holding company’s local transportation companies and the petroleum company. The 
holding company also was ordered to take, upon the entry of a final judgment against a 
defendant tire and tube company, all action within its power to have terminated certain 
agreements between the tire and tube company and certain of the holding company’s local 


transportation companies. 


See Department of Justice Enforcement and Procedure, Vol 2, { 8341.20. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and W. D. Kilgore, 
Jr., Earl A. Jinkinson, and Ralph M. McCareins. 


For the defendants: John T. Chadwell and C. Frank Reavis for National City Lines, 


Inc. and Pacific City Lines, Inc. 


For prior opinions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1954 Trade Cases {67,654 and 1950-1951 Trade Cases {| 62,875. 


Final Judgment 


Jutius J. HorrmMan, District Judge [Jn 
full text]: Plaintiff, United States of Amer- 
ica, having filed its complaint herein on 
April 10, 1947, and all the defendants having 
severally appeared and filed answers to the 
complaint denying the substantive allega- 
tions thereof, and the defendants National 
City Lines, Inc. and Pacific City Lines, Inc. 
by their attorneys, having severally consented 
to the entry of this Final Judgment without 
admission by said defendants with respect 
to any issue of fact or law. 

Now, therefore, no testimony or evidence 
having been taken herein, and the Court 
having entered its order herein on February 
26, 1954, and upon consent of the plaintiff, 
United States of America, and defendants 
National City Lines, Inc. and Pacific City 
Lines, Inc., it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the sub- 
ject matter herein and of the parties signa- 
tory hereto. The complaint states a cause 
of action against the defendants signatory 


Trade Regulation Reports 


hereto under Sections 1 and 2 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to protect trade and commerce against un- 
lawful restraints and monopolies,” commonly 
known as the Sherman Act, and acts amenda- 
tory thereof and supplemental thereto. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “National” means National City Lines, 
inc., a corporation organized and existing 
under the laws of the State of Delaware, 
with its principal place of business in Chicago, 
Illinois; 

(B) “Pacific” means Pacific City Lines, 
Inc., a corporation organized under the laws 
of the State of Delaware and dissolved on 
December 31, 1947, at which time all of its 
assets were conveyed to and all of its lia- 
bilities were assumed by, National; 

(C) “Firestone” means The Firestone Tire 
and Rubber Company, a corporation organ- 
ized and existing under the laws of the 
State of Ohio, with its principal place of 
business in Akron, Ohio; 

(D) “Standard” means Standard Oil Com- 
pany of California, a corporation organized 
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and existing under the laws of the State of 
Delaware, with its principal place of busi- 
ness in San Francisco, California; 


(E) “Person” means any individual, part- 
nership, firm, corporation, association, trustee 
or any other business or legal entity; 


(F) “National Operating Company” means 
any operating company now controlled by 
National and which it continues to control 
and any operating company more than 50% 
of whose stock entitled to vote upon the 
election of directors is hereafter acquired 
by National; 


(G) “Operating company” means any per- 
son engaged in the business of providing 
public transit service; 


(H) “Operating equipment” means tires, 
tubes, motor buses and petroleum products 
or any of them used by operating companies. 


III 


[Applicability of Provisions] 

The provisions of this Final Judgment 
applicable to any defendant signatory hereto 
shall apply to such defendant, its officers, 
directors, agents, servants, employees, sub- 
sidiaries, successors and assigns and to each 
of those persons in active concert or par- 
ticipation with it who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. 


IV 


[Contingent Cancellation of Contracts] 


(A) Defendant National is ordered and 
directed to cancel, upon entry of a Final 
Judgment against Standard, each of the 
following contracts: 


(1) Agreement between Standard and 
Pacific, dated May 1, 1943, as amended 
May 1, 1946; 

(2) Agreement between Standard and 
Salt Lake City Lines, dated July 12, 1944, 
as amended May 1, 1946. 


(B) National is ordered and directed to 
take, upon the entry of a Final Judgment 
against Firestone herein, all action within 
its power to have terminated the agree- 
ments between Firestone and Los Angeles 
Transit Lines and St. Louis Public Service 
Company for the supply of tires and tubes. 


(C) National is ordered and directed to 
take, upon the entry of a Final Judgment 
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against Standard herein, all action within 
its power to have terminated the agreement 
between Standard and Los Angeles Transit 
Lines for the supply of petroleum products. 


(D) Nothing in Sections IV, VI and VII 
of this Final Judgment shall be construed 
to limit the right of Firestone to obtain 
performance of the obligation to purchase 
tires and tubes on the basis of unused mile- 
age, or other similar provisions of the last 
agreements in effect prior to the entry of 
this judgment. 


Vv 
[Operating Equipment Supply Contracts] 


Defendant National is enjoined and re- 
strained from doing, or permitting any Na- 
tional operating company to do, any of the 
following: 


(A) Procuring any operating equipment 
on the condition, agreement or understand- 
ing that the supplier thereof purchase cap- 
ital stock of, or any financial interest in, 
National, any National operating company 
or any other operating company; 


(B) Entering into any contract, agree- 
ment or understanding with any supplier 
of operating equipment which restricts or 
limits, in any manner whatsoever, National 
or any National operating company as to: 


(1) Areas or localities in which such 
companies may operate; 

(2) Conversions or changes of operating 
equipment to any type whatsoever; 

(3) Types of transportation services 
furnished; 

(4) Purchases of new operating equip- 
ment of any type whatsoever, except that 
any contract for the supply, service, pur- 
chase or rental of tires and tubes may 
require that new buses be purchased with- 
out tires and tubes; 

; (5) Disposal of any interest in any Na- 

tional operating company or acquisition 
of any interest in any other operating 
company; 


(C) Entering into any contract, agree- 
ment or understanding with any supplier of 
operating equipment for financing the oper- 
ations of National, any National operating 
company or any other operating company, 
upon or accompanied by any contract, agree- 
ment or understanding for the purchase or 
sale of operating equipment, except con- 
tracts, agreements or understandings with 
respect to terms of payment or price; 
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(D) Entering into any contract, agree- 
ment or understanding with any supplier of 
operating equipment which is conditioned 
upon the procurement of other operating 
equipment from any other supplier. 


VI 
[New Supply Contracts] 


(A) Ic is ordered and directed that one 
and only one new agreement for the supply 
of petroleum products and one and only one 
new agreement for the supply and services 
of tires and tubes to defendant National or 
to National operating companies (which 
operating companies are those set forth in 
paragraphs (B) and (C) below) shall be 
awarded in accordance with the require- 
ments and procedures set forth in Sections 
VI and VII of this Final Judgment but as 
to Los Angeles Transit Lines or St. Louis 


Public Service Company said agreements 
shall be subject to the necessary action by 
said companies. New agreements for the 
supply of petroleum products to replace 
those presently outstanding with Standard, 
or for the supply and service of tires and 
tubes to replace those presently outstand- 
ing with Firestone, shall not be required 
until entry of a Final Judgment against 
Standard and Firestone terminating and 
cancelling said agreements. 


(B) The agreements for the supply of 
petroleum products shall be for a period of 
no more than one year. A separate agree- 
ment may be made for the supply for said 
year by the companies set forth in each 
of the following groups of National operat- 
ing companies (provided, however, that at 
National’s option the companies may be 
divided into a larger number of groups 
for such purpose): 


~ Group Ly 


Company 


Wackson City Wines, lncn 0)... 
Kalamazoo City Lines, Inc....... 
Savina, iCitya Winess incl...) 


Location of Company 
Jackson, Mich. 
Kalamazoo, Mich. 
Saginaw, Mich. 


eGroup Ly’ 


Company 
Ausora, Citys ines, Uncen. 


Location of Company 
Aurora Lily 


Bloomington-Normal City Lines, Inc.......... Bloomington, III. 
[senelbioreanevar (Cihisyaed Lalas WllstvGw 4 68 ne ceo coca e Stee Burlington, Ill. 
Champaign-Urbana City Lines, Inc.. ee Chanpaicay elle 
CedageRapide Cityeisines, Ice. aes ee Cedar Rapids, Iowa. 
Danviller Cinyalsiness Ines tas 28 lo. oe sa. Denaro ihe 
Decatti Citypilkines Minchemner ee. TENS ee Decatur, Ill. 

Bastes tele otisn@ityeleines, Uncen, a. Baste stuleousmell: 
BilsineGitvalbinestlnCs. seats... Elgin, Ill. 

Holet GitvalsimesWiCetae. taught. eel aus Joliet, Ill. 
incolneGntayaplbeimes: \ Lincs see oo stp... <0 er eaelan Lincoln, Neb. 
@uincyeGitysmbinest Inc... uk ones. Quincy, Ill. 


Metre biaatenC@inya Lines, Imes... a4: Jevsine: 4) Wenee Haute, Ind. 


SGroup La? 
Location of Company 


El Paso, Texas 
Tulsa, Okla. 


Company 


HI Paso City) Wines, Inc.” 
sRulsasGinyeleinesine.. nea se ee, 


Location of Company 


Glendale, Cal. 
Long Beach, Cal. 


Company 
Glendalet@itymluintes, ln. | iose en oa ee eee RE 
MoneUiBeachm@ityarluimes, Wins i4 chee eres 
Pasadena City Lines, Inc.. Pasadena, Cal. 
Sacramienton@itiveteines, UG... 2. ccdesncererrem see. Sacramento, Cal. 
Sane yiose, Ouiwaleiesy cy oe aren) one oe peOanuliose, Call 
Stockton-City—Lines; Ines ee Stockton, Cal: 
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“Group V” 
Company Location of Company 
Sal Cake City: Limes sre. ate aie ree Salt Lake City, Utah 
SpokaneuCityslines@iner ita. eee ere Spokane, Wash. 


a i 


A separate agreement shall be made by separate agreement may be made for the 
Los Angeles Transit Lines and a separate tires and tubes to be used for said period 


one by St. Louis Public Service Company. by the companies set forth in each of the 
following groups of National operating com- 


(C) The agreements for the supply and panies (provided, however, that at National’s 
service of tires and tubes shall be for a option the companies may be divided into 
period of no more than three years. A a larger number of groups for such purpose) : 


Oe ee ee Se 


“Group I” 
Company Location of Company 
Jackson Citys lines Licence 25) eer ane ae Jackson, Mich. 
KalamazoorGity Moines imehe ae)... erent weer Kalamazoo, Mich. 
Pontiac-City LLinesps, seesaent- - Cee eeeee ns: Pontiac, Mich. 
Saginaw: Citvaslinesha lin cits) ae orret ree Saginaw, Mich. 
“Group II” 
Company Location of Company 
Aurotas City Usines mince. 7 se hoeede et ere Aurora, JI. 
Bloomington-Normal City Lines, Inc........... Bloomington, Ill. 
BirimetonniGity. ines slice santa ierte Burlington, Ill. 
Canton- Citvaloimese | Cae i cy ee Canton, Ohio 
Champaien-Urbanay City” Lines, Ines... si = Champaign, III. 
Cedan Rapids Citys lines ince seers eee Cedar Rapids, Iowa 
DanvalleGityaleiness dinic, sara: mecre- trae eet eae Danville, Il. 
DavenporteGity LinesPinc. ye... caea eee Davenport, Iowa 
Decatini€ity eines alic wane eee ee ee Decatur, Ill. 
Hastestaleouis, Cityeluines wince a ature East St. Louis, Il. 
KiginsCitya eines, ull Ce cpin sae ae eee Elgin, Ill. 
Joliet City WinesyeIne¢; 2cn hug eee tee eee Joliet, Ill. 
Iincoln: City, eines. 1 Case ee eee ee ee Lincoln, Neb. 
Portsmouth Ciiyalc ines ae ee ee Portsmouth, Ohio 
Onineye Cityalein es alt Cas aeee een eae ee Quincy, Ill. 
Rock ‘Island-Moline City Lines................ Rock Island, Ill. 
Merre? Hatites Gitypeleineseslin chm era Terre Haute, Ind. 
“Groupel ll 
Company Location of Company 
Beaunronty Ciiailbines 2) ee 5. ee eee Beaumont, Texas 
ble PasosGityaleities,. [cy 1... tee ee El Paso, Texas 
Mobiles@ity Pines ' 0 ..6 se oan ee Mobile, Ala. 
Montgomeny) Citys leiies nee ee eee Montgomery, Ala. 
‘Tanipay City ohinesstaes si Fe cere nese Tampa, Fla. 
AIGIISEDAESG Ay TEES WSN Sado os Sawa gcine cde sscos Tulsa, Okla. 
“Group IV” 
Company Location of Company 
Glendale ’Gity ines) Incy) aaa eee Glendale, Cal. 
Hong BeachGity. leinest uli Car nt Long Beach, Cal. 
PasadencaaGitvaleines: «lic mee ye. Seen een Pasadena, Cal. 
SacramentonGityiebines Gieee.. 2 eee Sacramento, Cal. 
Salty Rakex@ityoleinesiiit. REOwee... «42.0 ae eee Salt Lake City, Utah 
San) JosegiGiuyadeines sincteaa...-. eee San Jose, Cal. 
SpokanherGityleames, (nc. =n. cae Spokane, Wash. 
Stockton) City (Lines, Inc. <7. /... 5.) eee tocitoul Gall 
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A separate agreement shall be made by 
Los Angeles Transit Lines and a separate 
one by St. Louis Public Service Company. 


VII 
| Bids] 


(A) A request for bids by suppliers shall 
be published once in Bus Transportation 
and Mass Transportation within 90 days 
from the date of entry of this Final Judg- 
ment except that as to those companies 
being supplied under contracts with Stand- 
ard or Firestone, said request shall be so 
published within 90 days after the effective 
date of a Final Judgment against Standard 
and Firestone. 


(B) The request for bids, the drawing 
up and issuance of specifications, the method 
and time submission of bids, and the open- 
ing of bids shall not give to any supplier 
or prospective supplier any competitive ad- 
vantage or preference over any other supplier. 


(C) Subject to the right of National, any 
National operating company, Los Angeles 
Transit Lines or St. Louis Public Service 
Company to reject all bids, the agreement 
shall be awarded to and made with the 
lowest responsible bidder. By “lowest re- 
sponsible bidder” is meant (1) a company 
which is engaged in the business of supply- 
ing the operating equipment to be fur- 
nished under the agreement, or in performing 
the work or services to be covered by the 
agreement, and which has the financial abil- 
ity, equipment, available supply of service 
approved operating equipment, and the re- 
liability necessary to furnish said operating 
equipment, and (2) the company which 
will supply all of the particular operating 
equipment at an aggregate price which 
(after considering any credits or offsets to 
or by the operating companies) is the lowest 
dollar amount. 

(D) All bids shall be opened at the time 
and place stated in the request for bids; 
and the names of the bidders and the prices 
bid shall be entered in a record which shall 
be available for inspection by duly au- 
thorized representatives of the Department 
of Justice. 


Cited 1954 Trade Cases 
U.S. v. Natl. City Lines, Inc. 
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VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives 
of the Department of Justice shall, upon 
written request of the Attorney General, or 
the Assistant Attorney General in charge 
of the Antitrust Division, and on reasonable 
notice to any defendant made to its principal 
office, be permitted (1) access during the 
office hours of said defendant to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of said 
defendant relating to any matters contained 
in this Judgment, and (2) subject to the 
reasonable convenience of said defendant, 
and without restraint or interference from 
it, to interview officers or employees of 
said defendant, who may have counsel 
present, regarding any such matters, and 
upon such request the defendant shall sub- 
mit such reports in writing to the Depart- 
ment of Justice with respect to any matters 
contained in this Final Judgment as may 
from time to time be necessary to the en- 
forcement of this Final Judgment. No in- 
formation obtained by the means provided 
in this section shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final 
Judgment or as otherwise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Judg- 
ment or for the modification or termination 
of any of the provisions thereof, and for 
the purpose of the enforcement or com- 
pliance therewith and the punishment of 
violations thereof. 
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U.S. v. Toledo Milk Distributors’ Assn. 


[{ 67,918] United States v. Toledo Milk Distributors’ Association, et al. 


In the United States District Court for the Northern District of Ohio, Western 
Division. Criminal No. 10076. Filed November 30, 1954. 


Case No. 1179 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Criminal Prosecutions—Indictment—Motion To Withdraw Pleas of Not Guilty and 
To Enter Pleas of Nolo Contendere—A motion by certain defendants for leave to with- 
draw their several pleas of not guilty and for leave to enter in lieu thereof pleas of 
nolo contendere was denied, in “view of the positive position taken by the Government 
and by certain of the defendants and the lack of expression on the subject by other 
defendants, together with a lack of knowledge upon the part of the Court of any of the 
evidence upon which the indictment is grounded.” The Government stated that the 
Department of Justice would not consent to the acceptance of a plea of nolo contendere 
in this case and that the reasons for the Department’s policy included the fact that the 
indictment charged price fixing on particularly vital commodities (milk, cream, and 


butter). 
indictment 


The Government further stated that the defendants had attempted to have the 
dismissed for insufficiency of evidence and that the defendants had raised 


charges of misbehavior on the part of Government counsel. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8025.860. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and Victor Hv 
Kramer and Harold A. Henderson, Trial Attorneys, all of Washington, D. C.; and 
Robert B. Hummel and Miles F. Ryan, Jr., Trial Attorneys, both of Cleveland, Ohio. 


For the defendants: Ross W. Shumaker and Robert B. Gosline of Shumaker, Loop & 
Kendrick, Toledo, Ohio, for Page Dairy Co., Inc., Henry A. Page, Jr., and Louis L. 


Becker. 


For a prior opinion of the U. 8. District Court, Northern District of Ohio, Western 


Division, see 1954 Trade Cases ff 67,815. 


Memorandum of the Court Re Request of 
Defendants, The Page Dairy Company, a 
Corporation, Henry A. Page, Jr., and Louis 
L. Becker, for Leave to Withdraw Their 
Several Pleas of Not Guilty and to Enter 
in Lieu Thereof Pleas of 
Nolo Contendere 


Koes, District Judge [In full text]: This 
matter comes before the Court upon the 
request of the defendants, The Page Dairy 
Company, a corporation, Henry A. Page, 
Jr., and Louis L. Becker, for leave of Court 
to withdraw their several pleas of not guilty 
and for leave to enter in lieu thereof pleas 
of nolo contendere. 


A memorandum is filed by defendants in 
support of their request and the Govern- 
ment files a memorandum in opposition 
thereto. 


There are a number of corporate defend- 
ants and a number of individual defendants 
who do not join in the request presented to 
the Court by these particular defendants. 


1 67,918 


[Discussion of Nolo Contendere Pleas] 


Upon arraignment of all of the defendants 
in this case on Friday, October 1, 1954, 
discussion was had on the subject of pleas 
of nolo contendere and, at that time, counsel 
for the Government (page 10 of the tran- 
script) made the following statement: 


“I would like to say that the Depart- 
ment. of Justice will not consent to the 
acceptance of a plea of nollo contendere 
in this case. * * * 

“T would like to say further that, in 
part, the reasons for the Department’s 
stated policy include the fact that this is 
a price-fixing charge, which they consider 
a serious anti-trust violation. What is 
more, the allegations are that the price- 
fixing is on a particularly vital com- 
modity. 

“There is a third point: the defendants 
have raised some question in the past as 
to the evidence possessed by the govern- 
ment of, in effect, I believe, — inasmuch 
as they pleaded not guilty today, — by 
raising the motion to dismiss the indict- 
ment, charging insufficient evidence. 
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They also raised charges of misbehavior 
on the part of government counsel, These 
reasons are considerations that have been 
reviewed by the Department of Justice, 
and it feels that the defendants, if they feel 
they are innocent, should welcome the 
opportunity to prove it publicly at trial. 

“So the Department is opposed to the 
policy of nollo contendere pleas or looking 


Cited 1954 Trade Cases 
U.S. v. L. D. Caulk Co. 
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(Mr. Daniels, representing defendants 
Cherry Grove Dairy Co., et al.; Driggs 
Dairy Farm, Inc. and Trilby Dairy Farm, 
Inc., et al., and Mr. Wayne H. Babcock, 
individually). 


“But for this side I represent, I might 
say I would not burden Mr. Ryan with 
the problem of deciding whether or not 
they would join in a nollo contendere plea, 


upon such a plea favorably in this case.” a ee 
[Request Denied] 


In view of the positive position taken 
by the Government and by certain of the 
defendants and the lack of expression on 
the subject by other defendants, together 
with a lack of knowledge upon the part of 
the Court of any of the evidence upon 
which the indictment is grounded, we deem 
it best to overrule the request to withdraw 
the several pleas of not guilty and extend 
leave to enter in lieu thereof pleas of nolo 
contendere. 


An order may be drawn accordingly. 


On page 15 of the transcript, we find the 
following: 


(Mr. Smith, representing defendant The 
Ohio Cloverleaf Dairy Co., et al.). 

“T might say on behalf of my clients 
that we do not intend to put the govern- 
ment to the task of searching their souls 
with regard to their policy on nollo con- 
tendere pleas. We are serious in the not 
guilty pleas. * * *” 


On page 17 of the transcript, we find the 
following: 


[] 67,919] United States v. The L. D. Caulk Company, Coe Laboratories, Inc., 
Dental Perfection Company, and Stanley E. Noyes. 


In the United States District Court for the District of Delaware. Civil Action No. 
1372. Dated December 2, 1954. 


Case No. 1083 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Patents—Exclusive Licensee and Sub- 
licensees—Pooling of Patents—Control of Licenses.—In an action alleging that a foreign 
owner of a patent for alginate dental impression material (named as a co-conspirator and 
not as a defendant), an exclusive licensee under the patent, and two sub-licensees under 
the exclusive licensee conspired to restrain and monopolize trade in the manufacture and 
sale of alginate dental impression material, the defendants were granted a summary judg- 
ment where (1) there was no evidence that patents were pooled or that the granting of 
sub-licenses was controlled and (2) there was no unlawful action concerning the selection 
of infringers to be sued or the exchange of formulae used by infringers. The exclusive 
licensee had the exclusive right to grant sub-licenses; it exercised that right by granting 
licenses to two of the defendants, the sub-licensees, although it declined to grant other 
sub-licenses. The sub-licensees never licensed any of their patents to each other or to the 
exclusive licensee, and the exclusive licensee refused to allow the sub-licensees any right 
to exercise any authority as to whom sub-licenses should be granted. No person other 
than the exclusive licensee had any right or authority in connection with the grant of 
sub-licenses of the patent. 


See Combinations and Conspiracies, Vol. 1, § 2013.430, 2013.600; Monopolies, Vol. 1, 
{ 2610.550, 2610.575. 


Combinations and Conspiracies—Monopolies—Patents—Exclusive Licensee and Sub- 
licensees—Selection of Infringers To Be Sued and Exchange of Formulae Used by 
Infringers.—In an action alleging that a foreign owner of a patent for alginate dental 
impression material (named as a co-conspirator and not as a defendant), an exclusive 
licensee under the patent, and two sub-licensees under the exclusive licensee conspired to 
restrain and monopolize trade in the manufacture and sale of alginate dental impression 
material, the defendants were granted a summary judgment where (1) there was no 
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evidence that patents were pooled or that the granting of sub-licenses was controlled and 
(2) there was no unlawful action concerning the selection of infringers to be sued or the 
exchange of formulae used by infringers. The mutual desire of the exclusive licensee and 
the sub-licensees that the owner of the patent suppress infringers was natural and proper. 
Although the sub-licensees were insistent on proceedings against one infringer, there 
was no indication that a suit brought by the patent owner and the exclusive licensee 
against that infringer was the result of any joint action of the defendants or that the 
exclusive licensee deviated from its announced intention to retain to itself the sole discre- 
tion in the selection of any infringer to be sued. Although one of the sub-licensees brought 
suit against the same infringer for infringement of its patents, there was no evidence 
that the exclusive licensee or the other sub-licensee was consulted or asked to approve of 
the institution of the suit. The exchange of analysis of the patented product of an alleged 
infringer of the patent under which the defendants were licensed had only to do with 
the determination of any infringement of the patent under which they were licensed. 


See Combinations and Conspiracies, Vol. 1, § 2013.225; Monopolies, Vol. 1, § 2610.525. 


Monopolies—Conspiracy To Monopolize—Evidence of Conspiracy—Percentage of 
Control—Scope of Patent Monopoly.—A Government contention that an exclusive licensee 
of a patented dental impression material and two of its sub-licensees acquired control of 
eighty-five per cent of the alginate dental impression material business in the United 
States and that the acquisition of this percentage of control by combination and con- 
spiracy constitutes an unlawful monopolization was not established where there was no 
proof of a combination or conspiracy. Without the proof of a combination or conspiracy 
and in view of the fact that there was a valid patent monopoly, the percentage contention 
had little force or relevancy. A holder of a valid patent monopoly, in the absence of any 
unlawful combination or conspiracy with others, is not limited to any percentage of 
control of that article which is covered by the patent. 


See Monopolies, Vol. 1, J 2520.30, 2530.40, 2580.30. 


Combinations and Conspiracies—Patents—Validity of Exclusive License—Territorial 
Limitations—Agreement Not To Compete.—A provision of an agreement in which a 
foreign owner of a patent (1) granted to a domestic manufacturer the right to make, use, 
and sell the patented product in the United States, Canada, Argentine, Chile, Uruguay, 
and all other countries of the Western Hemisphere (excluding New Zealand) and (2) 
agreed that it would not compete with the sales of the manufacturer within those territories 
was held to be lawful, where the Government contended that this provision excluded 
foreign competition from the United States and denied the manufacturer the right to 
export the patented product outside of the Western Hemisphere. There was no discernible 
suggestion in the provision which in any way concerned rights outside of the Western 
Hemisphere. Furthermore, there was no violation of the Sherman Act with respect to the 
agreement of the licensor not to compete with the licensee in the specified territories. 


See Combinations and Conspiracies, Vol. 1, {2013.275, 2013.330, 2013.490. 


Monopolies—Attempts To Monopolize—Patents—Protection of Patent Rights— 
In an action alleging that a foreign owner of a patent for alginate dental impression 
material (named as a co-conspirator and not as a defendant), an exclusive licensee under the 
patent, and two sub-licensees under the exclusive licensee attempted to monopolize the 
use of alginate dental impression material, it was held that there was no evidence of any 
attempt to monopolize the use of any alginate dental material which was unconnected 
with the teachings and use of the patent under which the defendants were licensed, and 
that there was only a desire to protect those rights which had been given under the patent 
to the defendants by the patent laws of the United States or the licenses issued pursuant 
thereto. 


See Monopolies, Vol. 1, 2515, 2610.550. 


Combinations and Conspiracies—Patents—Nature and Scope of Patents.—A valid 
patent gives to its owner certain rights which may be considered as “monopolistic.” 
Although holders of patents may by confederation or conspiracy be subject to the Sherman 
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Act, it is not the monopoly of the patent that is invalid, it is the improper use of that 
monopoly. The patent laws give to the holder of a valid patent the exclusive rights covered 
thereby and the further right to grant or not to grant licenses for the use of the patent 
by others. There is no violation of any law caused by the holder’s refusal to grant 
licenses or rights under the patent. This is based, however, on the assumption that the 
option to grant licenses or rights is exercised by the holder of the patent or rights and 
by him alone. 


See Combinations and Conspiracies, Vol. 1, J 2013.100, 2013.430. 


: Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Evidence—Abandoned Practices—Where an alleged unlawful provision of a patent 
license agreement was repealed after the filing of a Government complaint, the court, 
after noting that the Government correctly claimed that this post-complaint change of 
status had no effect on the case as established at the time the complaint was filed and 
that the only relief sought by the Government was injunctive relief which operates in 
the future, held that the operation of the repealed provision might be considered as largely 
moot. However, the court further held that it was not necessary to consider the mootness 
issue since the Government had not proved that there was an unlawful conspiracy in 
connection with the provision; otherwise, the issue of mootness would be postponed until 
the time for final consideration of a decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225.400. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Washington, D. C.; 
Leonard G. Hagner, United States Attorney, Wilmington, Del.; and Julius C. Renninger, 
James J. Coyle, Marcus A. Hollabaugh, and William L. Maher, Special Assistants to the 
Attorney General, all of Washington, D. C. 


For the defendants: Aaron Finger (Richards, Layton & Finger), Wilmington, Del., 
and Charles M. Thomas, Washington, D. C., for L. D. Caulk Co. Hugh M. Morris (Morris, 
Steel, Nichols & Arsht), Wilmington, Del., and Charles V. Hildebrecht (Brown, Jackson, 
Boettcher & Dienner), Chicago, Ill., for Coe Laboratories, Inc. Arthur G. Connolly and 
Thomas Cooch (Connolly, Cooch & Bove), Wilmington, Del., H. Calvin White, Los 
Angeles, Cal., and C. Willard Hayes (Cushman, Darby & Cushman), Washington, D. C., 
for Dental Perfection Co. and Stanley E. Noyes. 


For a prior decision of the U. S. District Court, District of Delaware, see 1953 Trade 
Cases { 67,532. 


controverted questions of fact, but the issue 
consisted in the conclusions to be drawn 
from the admitted facts. Stipulation of 
facts was agreed upon by the parties and 
all parties have moved for summary judg- 
ment. It is agreed that the matter shall be 
disposed of upon consideration of the stipu- 


[Stipulated Facts—Summary Judgment] 


Ropney, District Judge [Jn full text]: This 
is a civil action brought by the United 
States of America under Section 4 of the 
Sherman Anti-Trust Act (15 U.S. C. §§$1, 
2 and 4). 


The complaint charges the defendants and 
a co-conspirator with combining and con- 
spiring to restrain and monopolize trade and 
commerce in the manufacture and sale of 
alginate dental impression material, in vio- 
lation of Sections 1 and 2 of the Sherman 
Act. 


As a result of a pre-trial conference it 
was seen that there existed no substantial 


1 International Salt Co. v. United States 
[1946-1947 TRADE CASES { 57,635], 332 U. S. 
392; Associated Press v. United States [1944-1945 
TRADE CASES { 57,384], 326 U. S. 1; United 
States v. General Instrument Corporation 


Trade Regulation Reports 


lated facts with the documents comprising 
a part thereof and the original pleadings in 
the case. 


It is clear and admitted that an anti- 

trust case is an appropriate proceeding for 
the application of summary judgment pro- 
ceedings where the parties have stipulated 
the facts and the documents on which they 
respectively rely.* 
[1948-1949 TRADE CASES f 62,510], 87 F. Supp. 
157, 165; Fox v. Johnson & Wimsatt, D.C., 1G. 
F. 2d 729; Trinity Universal Ins. Co. v. Woody, 
47 F. Supp. 327. 
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[Dental Impression Material] 


The case concerns the use of alginate im- 
pression material used by the dental profession 
in obtaining impressions for use in connec- 
tion with the manufacture and fitting of 
false or substituted teeth. The three de- 
fendants, L. D. Caulk Company, Coe Labora- 
tories, Inc. and Dental Perfection Co., are 
among the largest producers of alginate im- 
pression material. The individual defendant, 
Stanley E. Noyes, was the predecessor of 
Dental Perfection Co. Prior to April, 1948, 
Noyes was engaged in business in an unin- 
corporated capacity as Dental Perfection 
Company. Since it does not appear that 
his interests are distinct from that company 
since its incorporation, he will not herein be 
separately discussed. 

Prior to 1930 various materials such as 
bees-wax, plaster of Paris and some so- 
called “compounds” were used for the tak- 
ing of dental impressions. These were in- 
elastic and unsatisfactory. In the early 
1930’s a type of impression material formed 
by the use of agar-agar was developed. This 
was manufactured from a sea-weed found 
almost exclusively in the coastal waters of 
Japan. This in turn was not entirely satis- 
factory for the alternate transmutation from 
a gelatinous to a solid condition could only 
be brought about by the application of heat 
and cold resulting in discomfort and danger 
to the patient. When World War II com- 
pelled the Government to limit the use of 
agar-agar to military uses the search for an 
alternate—a better and a cheaper material— 
was accentuated. 


[Patents] 


The search for the new, better and cheaper 
impression material resulted in the granting 
of several patents, the first and most impor- 
tant of which was issued July 15, 1941 to 
Sidney William Wilding, an Englishman, on 
an application filed September 18, 1939. 
Around this patent, and its use, cluster most 
of the contentions of the parties, The Wild- 
ing patent was assigned to Amalgamated 
Dental Manufacturing Company, Limited, 
of England, and an alleged co-conspirator 
in this case. The alginate impression ma- 
terial resulting from the Wilding and other 
patents is also developed from a species of 
sea-weed, but one which is found in plenti- 
ful quantities in a number of places. It had 
certain advantages over the agar-agar product 
in that by an ordinary mixture with water 


1 67,919 


Court Decisions 
U.S. v. L. D. Caulk Co. 


Number 12—70 
12-30-54 


a material could be placed in the patient’s 
mouth and then removed, retaining its shape 
and accuracy and without liability for suffer- 
ing and of danger. 

Also listed in the case are a Vallandingham 
patent now owned by Coe and four Noyes 
patents and a Lochridge patent owned by 
Dental Perfection. 

Because, however, the contentions of the 
Government grow out of the circumstances 
connected with the Wilding patent, so chief 
consideration will be given to that patent. 
That such patent, its use and matters flow- 
ing from it constitute the basis of the plain- 
tiff’s case is clearly apparent. I shall briefly 
state the facts as they appear to me. 


[Caulk’s License| 


Early in 1940 Caulk, struggling for want 
of agar-agar or of a satisfactory substitute, 
and hearing of Wilding’s patent application, 
started negotiations with Amalgamated look- 
ing toward a license under the Wilding 
patent. These negotiations culminated on 
February 5, 1942 in Caulk’s receiving an ex- 
clusive, non-assignable license on a 10% 
royalty basis. Such license was operative 
throughout the United States, Canada and 
three countries of South America, together 
with the right to sell in other countries of 
the Western Hemisphere upon a royalty 
basis. This license from Amalgamated to 
Caulk, while exclusive in nature, did not 
give to Caulk the right to sub-license. The 
license required Amalgamated to exercise 
reasonable diligence “in the institution and 
prosecution of suits for infringement.” 


[Coe’s Sub-license from Caulk] 


Coe comes now into the picture. Since 
February 17, 1941 Coe had had an exclusive 
license from one Shaw and one Lineer to 
manufacture a dental impression material 
according to a formula or patent of Shaw 
and Lineer. The Government was facing a 
critical shortage of agar-agar and requested 
Coe to procure an alginate substitute. Coe 
then learned of the Wilding Patent, and on 
April 10, 1942 inquired of Amalgamated as 
to the terms of a license which it desired. 
Coe in that inquiry stated that it knew 
Amalgamated might consider the process 
then used by Coe as an infringement of the 
Wilding patent held by Amalgamated. With- 
out waiting for a reply to its inquiry, Coe 
wrote to Shaw concerning the Wilding 
patent and its possibly narrow coverage and 
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intimating that Coe could provide substi- 
tutes for certain ingredients of the Wilding 
patent. So the Government in its brief states 
that at the very outset of the development 
of a new industry Coe attempted to pre- 
empt the alginate dental impression field 
to itself. This is only important to. the ex- 
tent that it is the first intimation of the 
Government’s claim that a single individual’s 
desire to attain the exclusive right to manu- 
facture a given article is either illegal or 
questionable. 


In answer to the request of Coe to Amalga- 
mated for a license, Caulk, which then had 
an exclusive license as to the Wilding patent, 
and with the approval of Amalgamated, 
granted a non-exclusive, non-assignable license 
to Coe dated October 27, 1942. This license 
was exercisable “throughout the United States 
of America” and provided a royalty basis 
of 15% of the wholesale selling price, or an 
overriding royalty of 5%. The license was 
expressly limited as to time and by its terms 
became null and void “at a date six months 
after cessation of hostilities between the 
United States and Germany, Italy and Japan.” 
In passing it may be noted that by this sub- 
license of October 27, 1942, there was volun- 
tarily given by Caulk to Coe a strongly 
competitive use of the Wilding patent where 
none had therétofore existed and where no 
competition could be required of Caulk. It 
rather clearly appears that this license to 
Coe was traceable to a request of the United 
States War Production Board. 


To this point there is no evidence of any 
conspiracy to violate any law nor of any 
matter of an unusual nature covering a patent. 


[Suit Against Dental Perfection] 


After the granting of the sub-license to 
Coe on October 27, 1942, nothing worthy of 
comment transpired for some time. Coe, 
acting under its sub-license and paying sub- 
stantial royalties for the coverage of the 
patent, was becoming restive as to the al- 
leged infringements of the Wilding patent 
by third parties who thus were placed in 
favorable competition by the use of the cover- 
age of the patent with no expense of royal- 
ties. In June, 1944 the alleged infringements 
of the Wilding patent by Dental Perfection 
were forcibly presented and it was stated 
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by Coe to Caulk that Dental Perfection’s 
output exceeded the combined output of 
Caulk and Coe. These suggestions culmi- 
nated in an action in the Southern District 
of California on May 11, 1945, brought by 
Amalgamated against Stanley E. Noyes, doing 
business as Dental Perfection Co. Caulk 
was made an involuntary plaintiff owing to 
its understanding of a prejudice against patents 
in the dental profession. 


[No Conspiracy During this Period) 


At this chronological stage the Govern- 
ment says in its brief that the facts to this 
point “clearly show that the conspiracy was 
actually in the process of formation.” The 
Government says, 


“The conspiracy arose as a result of the 
attempts of each of the defendants to in- 
dividually control the alginate dental im- 
pression material industry.” 


To me, to this point, there is not the slightest 
evidence or suggestion of an unlawful con- 
spiracy unless it be found in the zeal to 
commercially use a lawfully issued patent 
and a desire of a royalty-paying licensee to 
confine the use of a patent to others similarly 
situated as to the payment of royalties and 
thus avoid unfair competition by those 
unlawfully using the patent without pay- 
ment of royalties. 

Mention is made of this chronological 
status merely because such status at this 
point was urged by the Government. I am 
in entire accord with the Government that 
a conspiracy is not to be viewed from a con- 
sideration of its component parts which may 
be unobjectionable in themselves and taken 
separately, but from an examination of the 
whole of the elements or a “panorama” of 
all the acts and circumstances.” 


While one should not, by attention to 
specific actions or isolated conditions, fail 
to see the over-all picture (the failure to see 
the woods for the trees, of the adage), yet 
the component parts cannot be ignored, for 
without these component parts there is no 
“panorama” or over-all picture at all. 


[Dental Perfection’s Sub-license Under 
Caulk’s New License] 


Dental Perfection having been sued in 
May, 1945 for infringement of the Wilding 
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patent now comes into the picture. Dental 
Perfection, for many years, had been a lead- 
ing producer of dental impression material. 
It allegedly utilized the teaching of the 
Wilding patent even before Caulk got into 
actual operation under its exclusive license. 
As early as October 28, 1942, Caulk com- 
plained to Amalgamated that Dental Perfec- 
tion was doing a “land office” business in 
material that seemed an infringement of the 
Wilding patent, and by June of 1944 Coe 
complained that Dental Perfection’s output 
exceeded the total output of Caulk and Coe. 
So the infringement suit of Amalgamated 
against Dental Perfection came into being 
in May of 1945. 

In May, 1947 the exclusive license held 
by Caulk from Amalgamated was somewhat 
changed, Theretofore Caulk had had no 
right to grant sub-licenses for the Wilding 
patent and the license to Coe had been by 
the express authority of Amalgamated. In 
May, 1947 Caulk’s exclusive license of Febru- 
ary 5, 1942, was amended. Caulk’s royalty 
was reduced from 10% to 5% and Caulk 
was given “the exclusive right to grant sub- 
licenses of licensee’s choosing throughout 
the United States of America.” The royalty 
rate for sub-licenses was reduced to 10%. 


The suit of Amalgamated against Noyes 
was settled in July, 1947. By the final decree 
Noyes or Dental Perfection admitted the 
validity of the Wilding patent and that such 
patent had been infringed by Noyes. Dental 
Perfection obtained a license from Caulk to 
use the Wilding patent upon paying 10% 
royalty and Dental Perfection was absolved 
from a claim for damages for past infringe- 
ment. Some mention has been made that 
the settlement of the Dental Perfection liti- 
gation may have been partly induced by 
reason of the fear of the inherent weakness 
of the Wilding patent. This fear is, perhaps, 
the accompaniment of any patent litigation. 
The suggestion loses much of its force in 
view of the subsequent and complete valida- 
tion of the Wilding patent in the later Getz 
litigation hereinafter considered. 

In view of the claims of the United States, 
subsequently considered, certain negotiations 
leading to the settlement of the Dental Per- 
fection litigation may not be without interest 
and importance. Dental Perfection sought 
to have inserted in the agreement a limita- 
tion of the right of Caulk to grant sub- 
licenses and to give Dental Perfection a 
measure of control of the issuance of such 


1 67,919 


Court Decisions 
U.S. v. L. D. Caulk Co. 


Number 12—72 
12-30-54 


licenses. This was emphatically refused 
and Caulk insisted on its sole right to deter- 
mine the issuance of sub-licenses. Dental 
Perfection sought also the right to desig- 
nate the infringers that Amalgamated was 
obligated to sue on the application of Caulk. 
This also was denied, and Item 7 of the 
license agreement between Caulk and Noyes 
dated July 2, 1947 provides: 


“Caulk agrees to request Amalgamated 
to institute and prosecute with reasonable 
diligence infringement suits for unlawful 
infringement of patent 2,249,694, provided, 
however, that Caulk shall have sole dis- 
cretion in selecting the suit or suits which 
it may request Amalgamated to institute for 
the unlawful infringement of said patent.” 


In passing, and since Caulk, Coe and Den- 
tal Perfection are alleged as co-conspirators, 
it may be material to state that the settle- 
ment between Caulk and Dental Perfection 
and the issuance of the license to Dental 
Perfection, Coe was not consulted and was, 
indeed, in complete ignorance of the terms 
of the license to Dental Perfection until 
after the license was granted and the liti- 
gation concluded. 


[Sub-licensees Complain of Infringements] 


Immediately after Dental Perfection had 
obtained its sub-license and, by reason of its 
large output, was paying very substantial 
royalties, Dental Perfection complained of 
other infringers of the Wilding patent being 
allowed thus to infringe without being called 
to account. These complaints continued 
unabated and seemingly resulted in the 
Washington meeting of October 29, 1947 
which the United States claims was the 
“focal point” of the conspiracy. To this 
“focal point,” then, attention must now be 
given, 


There seems to be no doubt that prior 
to the Washington meeting on October 29, 
1947 the attention of Amalgamated, the 
owner of the patent, Caulk, the exclusive 
licensee, and Coe and Dental Perfection, 
royalty-paying sub-licensees, had been en- 
gaged by the activities of a number of indi- 
viduals as indicating infringements of the 
Wilding patent. Coe, after becoming a 
royalty-paying sub-licensee, was importu- 
nate in its demands that infringers of the 
patent be stopped. Dental Perfection, after 
becoming a sub-licensee, took precisely the 
same attitude. In August, 1947, Amalga- 
mated from London wrote to Caulk that it 
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had been informed that one Getz was in- 
fringing the patent and named five others 
that it had reason to believe were infringers 
and that it, Amalgamated, realized it was 
under contract to protect the Wilding patent. 


The sub-license to Coe issued in 1942, 
which had been limited in time to six 
months after cessation of hostilities, had 
now expired. Caulk was under no obliga- 
tion to renew this competitive license, but 
Coe, having made large expenditures and 
established a measure of good-will under 
its license, was offered by Caulk a renewal 
of the sub-license under the exact royalty 
terms as had been granted to Dental Per- 
fection. Coe, however, had not accepted 
the renewal of the sub-license. 


[Washington Meeting] 


The meeting in Washington had been 
requested by Dental Perfection and Coe 
and perhaps the reason for the meeting can 
best be shown from the Directors’ meeting 
of Caulk held the day before the Washing- 
ton meeting: 


“The President announced that the 
Secretary was to attend a conference in 
Washington on the next day at which 
the following persons would be present: 
Mr. Calvin White, attorney for Dental 
Perfection Company; Major W. S. Rice, 
President of Coe Laboratories; the Secre- 
tary for the L. D. Caulk Company and 
Mr. Charles M. Thomas, Caulk counsel. 


“The meeting had been requested by 


Dental Perfection Company and Coe 
Laboratories, to discuss the following 
matters: 


“1. What action will Caulk take to- 
ward requiring Amalgamated to maintain 
the monopoly under the Wilding patent 
with decisive court prosecution against 
the unlicensed competition of alginate im- 
pression materials. 

“2 What will be the attitude of Caulk 
toward further licensing of competitive 
manufacturers of alginate impression ma- 
terial. 

“Tt was unanimously agreed that the 
Secretary be instructed to make the fol- 
lowing statements at the conference: 

“1. That Caulk recognizes its responsi- 
bility to its two sub-licensees, as well as 
to itself in the marketing of their re- 
spective alginate impression materials, to 
require Amalgamated to have the Wild- 
ing patent adjudicated by a court deci- 
sion, and to further this end Caulk will 
lend its active support to the prosecution 
as a willing co-plaintiff. 
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“2. That Caulk does not deem it neces- 
sary or advisable at this time to grant any 
additional licenses under the Wilding 
patent to supply alginate impression ma- 
terial to the American market.” 


[Caulk’s Report] 


Under these circumstances the meeting 
convened in Washington with the named 
persons in attendance. No stenographic 
minutes were taken at the meeting, but the 
parties present subsequently reported the 
proceedings. The most elaborate report 
was by Mr. Waples to the Board of Direc- 
tors of Caulk. It was drawn in considerable 
detail and to insure its entire accuracy was 
submitted to Mr. Thomas, who had also 
been present, and approved by him in every 
detail. The report showed that the in- 
structions received from the Board of Di- 
rectors before the meeting had been fully 
carried out. The report showed that Dental 
Perfection complained of infringements of 
the Wilding patent and specifically named 
eight infringers; that the representative of 
Coe presented two questions: 


“1. What are Caulk and Amalgamated 
going to do about the competition that 
is running rampant? 

“2. What is Caulk’s attitude toward the 
granting additional licenses under the 
Wilding patent?” 


The report then showed the explicit 
answers by Mr. Thomas. It was recognized 
that protection for the two sub-licensees 
under the Wilding patent must be afforded. 
It was stated that Caulk was having analyses 
made of five competing products and that 
“Caulk intended to select the most appro- 
priate infringer for the institution of legal 
action by Amalgamated.” It was stated that 
Caulk would join in the prosecution with 
Amalgamated and that the suit would be 
prosecuted to final decision with no settie- 
ment or compromise. It was also stated 
that Caulk considered the paramount issue 
to be the adjudication of the Wilding patent 
and that “Caulk does not intend to grant 
any additional sub-licenses under the Wild- 
ing patent at this time.” 


[Coe’s Report] 


The notes of the meeting made by Major 
Rice of Coe Laboratories, while not as 
elaborate as those of Mr. Waples, do not 
greatly differ therefrom. The Rice notes 
show plainly that Caulk stated it would 
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immediately check on infringers’ analyses 
to determine with surety that the infringe- 
ment was being done and to actively 
prosecute a suit against the most likely organi- 
zation. In submitting these notes to his 
counsel, Major Rice plainly showed that no 
infringer had been agreed upon to be prose- 
cuted and that Caulk would determine that 
at a future time, as he said, 


“You will note they expect to proceed 
at once and actively on prosecution of 
infringement, picking the most likely 
company, which possibly would be the 
Getz Company.” 


The only material variation between the 
Waples’ formal report of the meeting and 
Rice’s notes appears in the omission in the 
latter of three words with reference to 
Caulk’s policy of issuance of sub-licenses. 
In the Directors’ meeting of the Caulk 
Company held the day before the Wash- 
ington meeting the Directors instructed its 
Secretary to make this statement: 


“That Caulk does not deem it neces- 
sary or advisable at this time to grant 
any additional licenses under the Wilding 
patent to supply alginate impression ma- 
terial to the American market.” 


The Waples’ report shows Mr. Thomas 
as viewing the litigation of the patent as 
the paramount issue and that Caulk did 
not intend to grant any additional sub- 
licenses “at this time.” These words “at 
this time” are omitted in the Rice notes, 
but they do not seem to me of supreme 
importance. The Government does not con- 
tend that a conspiracy and combination was 
born, nurtured and developed at the meet- 
ing of October 29, but merely that the 
meeting was the “focal point” at which the 
conspiracy which had been long formulating 
was finally enacted. 


It is of importance, however, that Caulk 
at the conference reserved to itself the right 
to grant sub-licenses, and there is no sug- 
gestion that this right in any Way was 
shared with Coe or with Dental Perfection. 
That neither Coe nor its agent, Major Rice, 
had any idea, either before or after the 
Washington meeting, that there was any 
sharing with Caulk as to the grant of sub- 
licenses or any limitation on Caulk’s exclu- 
sive right thereto is, to me, quite apparent. 
Before the Washington meeting and on 
August 13, 1947 Coe wrote concerning the 
new contract with Caulk that the renewal 
royalty agreement is “non-exclusive, non- 
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transferrable and really carries with it no 
more privilege than has been and probably 
will be accorded a number of other manu- 
facturers.” This does not indicate that Coe 
knew or thought that no other licenses 
would be issued to others by Caulk. After 
the Washington meeting a license from 
Caulk to Coe was executed. ‘his license 
had been held in abeyance for some time 
pending, mter alia, some definite statement 
as to the protection of the patent against 
infringers. In the license agreement Coe 
agreed to pay royalties of 10% and Section 
5 provides that if Caulk should thereafter 
grant a license to any other party at a more 
favorable royalty rate, Coe would then only 
be liable for the lower royalty and Caulk 
expressly agreed to notify Coe of any future 
license to others at a lower royalty rate. 
There is here no evidence of any antecedent 
agreement that no further licenses would 
be granted by Caulk or of any sharing of 
the right to grant further licenses. It is a 
strange provision for Coe to insist upon or 
accept if it had been agreed that Caulk 
could grant no further licenses. 


That no possible thought existed in Caulk’s 
mind that it had in any manner in 1947 
limited or circumscribed its exclusive right 
to grant sub-licenses or shared this right 
with others is shown in a letter of May 
13, 1949. Reflex Impression Corporation, on 
April 22, 1949, applied to Caulk for a license 
under the Wilding patent. Mr. Thomas, 
counsel for Caulk, on May 13 answered: 


“I have duly considered your request 
for a license under the patent and have 
advised my client that it seems inappro- 
priate to grant any further sub-licenses, 
at least for the time being. As you have 
probably been advised, suit was instituted 
by The Amalgamated Dental Company, 
Ltd. against the William Getz Corpora- 
tion and Wallace A. Erickson & Com- 
pany under this patent in the U. S. District 
Court at Chicago, Illinois. This suit was 
filed on April 13, 1948, and is now await- 
ing trial. Jt is my view that all con- 
sideration regarding the granting of further 
sub-licenses under the patent should be with- 
held until the validity and infringement of 
the patent have been determined by the 
District Court. We have every reason to 
believe that the suit will be tried during 
the early fall of this year.” 


That Major Rice’s report of the confer- 
ence was not drawn with the meticulous 
care that characterized Mr. Waples’ report 
is slightly indicated by the fact that Major 
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Rice listed Mr. Thomas as present repre- 
senting Amalgamated, whereas Mr. Thomas 
was counsel for and representative of Caulk, 
as was well known to Major Rice. 


[Dental Perfection’s Report] 


The only report of the meeting by the 
representative of Dental Perfection was a 
short telegram from Mr. White who said, 


“At meeting today Caull [sic] promised 
early action with Amalgamated probably 
against Getz. Assure us no other licenses 
would be granted or suits settled on any 
basis involving license grant. * * *” 


It will be noted that the words “at this 
time” were also omitted. The omission of 
these words, however, as contrasted with 
their inclusion in the careful report of Mr. 
Waples, seems a frail support to sustain 
a contention that there had been a sharing 
by Caulk of the right to grant sub-licenses 
and charged perhaps with serious conse- 
quences, especially when no reasonable 
motive therefor can be attributed to Caulk. 


At the Washington meeting there evi- 
dently was some discussion of the Noyes 
patents held by Dental Perfection, but it 
seems to have been confined to suggestion 
of a possible infringer. This matter had 
been anticipated by Caulk and it was agreed 
that Caulk “was not interested in adjudi- 
cating the D. P. patents and that our one 
and only interest is the Wilding patent.” 


[Component Elements of Conspiracy] 


The United States, to maintain its charge 
of conspiracy against the defendants, con- 
tends that the “panorama” of the activities 
of the defendants shows the conspiracy to 
exist. It charges a number of component 
elements which, while perhaps severally 
unobjectionable, yet make up a conspiratorial 
picture. Among these may be included: 

(a) Pooling of patents; 

(b) Control of licenses; 

(c) Selection of infringers to be sued; 

(d) Exchange of formulae used by in- 
fringers. 

In determining the legality of the actions 
of the defendants, both as to any particular 
activity and the over-all effect of them, the 
United States contends, and correctly con- 
tends, that direct evidence need not be 
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adduced, but that a conspiracy may be 
shown by “inferences from circumstantial 
evidence.” * This I think correct but the 
word “inference” must be given its true 
meaning of a logical conclusion from given 
data or premises and not a conclusion or 
thought that has no reasonable basis for its 
existence. As said in Cold Metal Process Co. 
v. McLouth Steel Corp., 6 Cir., 126 F. 2d 
185, 188, “An inference is but a reasonable 
deduction and conclusion from proven facts.” 


Considering, then, the individual actions 
of the defendants as outlined above and 
repeating that an illegal conspiracy may 
exist even though the individual actions 
may be unobjectionable, we consider: 


(a) Pooling of patents: 1 find no evidence 
of pooling of patents nor anything from which 
such pooling might be inferred. Amalga- 
mated owns the Wilding patent and Caulk 
has an exclusive license with the exclusive 
right to grant sub-licenses. Caulk has granted 
a sub-license to Coe and to Dental Perfec- 
tion. It has declined to grant other sub- 
licenses. It has expressly refused to allow 
Dental Perfection or Coe any right to exer- 
cise any authority as to whom sub-licenses 
shall be granted. Coe has never licensed 
Caulk or Dental Perfection under its Val- 
landingham patent or given them any rights 
thereunder. Dental Perfection has never 
given any rights or licenses to Caulk or Coe 
or anyone else under its four Noyes patents 
or its Lochridge patent and has expressly 
announced its intention not to do so. 


I find no evidence of pooling of patents 
or joint control of patents, nor anything 
from which a reasonable inference to that 
effect can be drawn. 


(b) Control of licenses. What has been 
said to pooling of patents applies largely to 
control of licenses. No licenses by Coe or 
Dental Perfection as to the patents owned 
by them, respectively, is suggested or at 
issue. As hereinbefore pointed out, Caulk, 
holding an exclusive license as to the Wild- 
ing patent and the exclusive right to grant 
sub-licenses therefor, has consistently re- 
fused to modify this exclusive control. No 
person other than Caulk claims or is shown 
to have any right or authority in connection 
with the grant of any sub-licenses of that 
patent. The position of Caulk with refer- 
ence to the grant of sub-licenses is herein 
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shown with reference to the meeting of 
October 29, 1947. 

(c) and (d) Selection of infringers to be 
sued and Exchange of formulae used by in- 
fringers. These two sub-divisions have much 
in common. They have to do with the pro- 
tection of the patent rights and the prosecu- 
tion of infringers and measures to be taken 
to insure a successful termination of such 
action. There is in these matters a measure 
of mutual desire among the defendants. 
Not only does this seem to me to be un- 
objectionable, but necessary and proper. 
Caulk and Coe and Dental Perfection were 
all paying large royalties to Amalgamated 
for the use of the patent rights under the 
Wilding patent for alginate dental impres- 
sion material. The royalties have amounted 
to over a million dollars. They had a mu- 
tual interest in excluding the use of those 
patent rights by others without the payment 
of royalties. Without this exclusion the li- 
censes to use the Wilding patent rights were 
worse than useless and placed all non-licensed 
infringers in the class of unfair competitors. 
In addition to the royalties paid by Coe and 
Dental Perfection to or for Amalgamated, 
they also paid large royalties to Caulk as 
the holder of the exclusive license. It was 
most natural and, I think, unobjectionable, 
that Caulk and Coe and Dental Perfection 
should all want Amalgamated to suppress 
infringers as it was obligated to do under 
its license contract. From the time of issu- 
ance of the licenses to Coe and Dental Per- 
fection they had been insistent on proceedings 
against infringers and those companies with- 
held royalties until this was done. Suit was 
instituted on April 13, 1948 by Amalgamated 
and Caulk against Getz and Erickson in the 
Northern District of Illinois. There is not 
the slightest indication that this suit was 
the result of any joint action of the defend- 
ants. Coe and Dental Perfection contributed 
nothing to this suit, either financially or 
with reference to control of the litigation, 
and there is nothing to intimate that there 
was any deviation from the announced in- 
tention of Caulk to retain to itself the sole 
discretion in the selection of any infringer 
to be proceeded against nor in the estab- 
lished burden of Amalgamated to maintain 
the action. The suit of Amalgamated and 
Caulk against Getz and Erickson as re- 
ported in 90 U. S. P. Q. 339 resulted in the 
sustaining the validity of the Wilding patent 
and the fact of infringement by Getz and 
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Erickson. With this result, of course, Coe 
and Dental Perfection, as licensees of the 
Wilding patent, were well pleased. 


Before the Getz suit was brought exhaus- 
tive examinations of the Getz product were 
made to determine the actual fact of in- 
fringement of the Wilding patent. Dental 
Perfection made an analysis and Coe also, 
to some extent. Caulk had an elaborate 
series of qualitative and quantitative analy- 
ses and Amalgamated had an examination 
by Wilding himself who, I assume, was the 
original patentee. Any exchange of analysis 
of the Getz product, so far as shown, had 
only to do with the determination of any 
infringement of the Wilding patent by Getz 
and Erickson and that was a subject which, 
properly, had to be investigated to the 
fullest extent. 


It is true that some short time after Amal- 
gamated and Caulk sued Getz and Erickson 
for infringement of the Wilding patent, 
Noyes or Dental Perfection instituted a 
similar action against Getz and Erickson 
for infringement of the Noyes patents. This 
circumstance is strongly relied upon by the 
plaintiff as evidencing a joint action of the 
parties and a pooling of the patents, There 
is not the slightest evidence, so far as I am 
aware, that Coe or Caulk were consulted 
or asked to approve the institution of this 
suit by Dental Perfection. It seems clear 
hat neither Caulk nor Coe had any license 
or rights under. the Noyes patents or expec- 
tation of such and Dental Perfection had 
expressly stated it intended to grant none. 
So far as the record discloses it was a matter 
of supreme indifference to Caulk or to Coe 
whether in the litigation of Dental Perfec- 
tion against Getz the Noyes patents were 
held to be valid or not, or whether or not 
those patents were infringed by Getz. 


I find no evidence of any joint action with 
reference to the suits against Getz or any 
matter forming a basis of any reasonable 
inference of any unlawful combination. 


[Authorities Cited by Government] 


To sustain this present action the Govern- 
ment has cited many authorities. These 
cannot be considered by me separately and 
at length. Cases such as the present de- 
pend largely on particular facts and the facts 
of many of the cited cases differ so mate- 
rially from the facts of the present case as 
to leave little room for analogy. Finally, 
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many of the cases cited announce principles 
that are well established and with which this 
court is in entire accord. Thus the Govern- 
ment cites many authorities to sustain the 
proposition that the “character and effect 
of a conspiracy is not to be judged by dis- 
membering it and viewing its separate parts, 
but only by looking at it as a whole.”* 
There can be no doubt that this is a sound 
principle supported by all the authorities. 


So also many authorities are cited to the 
effect that there need be no formal written 
agreement or contract to constitute a Sher- 
man Act violation; that it is “enough that a 
concert of action is contemplated and that 
the defendants conformed to the arrange- 
ment.” For this is also cited a number of 
cases.” As to this principle I entertain no 
measure of dissent. 


So, too, many authorities are cited to sus- 
tain the principle that agreements involving 
patents may constitute a conspiracy to vio- 
late the Sherman Act and the mere existence 
of a patent monopoly does not exclude the 
operation of the Sherman Act. To sustain 
this principle the Government cites the au- 
thorities in the footnote.’ With the fore- 
going principle I am in entire accord. 


[Monopolization Issue] 


The authorities cited by the Government 
upon another point are not so clear. The 
Government states that the defendants by 
1949 had acquired 25% of the alginate den- 
tal impression material in the United States 
and contends, 


4United States v. Patten, 226 U. S. 525, 544; 
Swift and Company v. United States, 196 U. S. 
375, 396; United States v. Reading Company, 
226 U. S. 324, 357; United States v. Pullman Co. 
[1940-1943 TRADE CASES f 56,272], 50 F. Supp. 
123, 135, aff’d [1946-1947 TRADE CASES { 57,550] 
330 U. S. 806; United States v. New York Great 
Atlantic & Pacific Tea Co. [1946-1947 TRADE 
CASES 1 57,491], 67 F. Supp. 626, 678, aff'd 
[1948-1949 TRADE CASES f 62,375] 173 F. 2d 
79: American Tobacco Co. v. United States, 6 
Cir, [19441945 TRADE CASES { 57,317], 147 
F. 2d 93, aff'd [1946-1947 TRADE CASES 
1 57,468] 328 U. S. 781; United States v. Vehi- 
cular Parking, Limited [1944-1945 TRADE 
CASES { 57,226], 54 F. Supp. 828, 830; United 
States v. General Electric Co. [1948-1949 TRADE 
CASES f 62,318], 80 F. Supp. 989, 1004. 

5United States v. Paramount Pictures 
[1948-1949 TRADE CASES { 62,244], 334 U. S. 
131, 142; United States Maltsters Ass’n v. Fed- 
eral Trade Commission, 7 Cir. [1946-1947 TRADE 
CASES 7 57,497], 152 F. 2d 161; Interstate Cir- 
cuit v. United States, 306 U. S. 208, 223; Ameri- 
can Tobacco Co. v. United States, supra, foot- 
note 4. 
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“The acquisition of such percentage con- 
trol by combination and conspiracy com- 
prises an unlawful monopolization under 
Section 2 of the Sherman Act.” 


For this is cited the cases in the footnote." 
The plaintiff adds that an additional factor 
for consideration is the strength of the re- 
maining competition. Citing United States 
v. Columbia Steel Co. [1948-1949 TRADE CASES 
{ 62,260], 334 U. S. 495, 527; United States 
v. Aluminum Co. of America [1950-1951 
TRADE CAsES { 62,646], 91 F. Supp. 333, 347. 


The relevancy of these citations rests 
with the words “by combination and con- 
spiracy.” With those words present and 
proven, the citations have relevancy. With- 
out those words or lacking their proof and 
confronted with a valid patent monopoly, I 
am of the opinion that the percentage argu- 
ment has little force or relevancy. I am 
of the opinion that a holder of a valid patent 
monopoly and without any unlawful com- 
bination or conspiracy with others is not 
limited to any percentage of control of that 
article which is covered by the patent. Such 
I think is the very purpose of the patent 
laws and of the monopoly created thereby, 
and this patent feature was not considered 
in the cases just cited. 


[Besser Case Distinguished] 


Without, of course, indicating any lack 
of confidence in other cited cases, yet a 
seeming reliance on United States v. Besser 
Mfg. Co. [1950-1951 Trape Cases { 62,773], 
96 F. Supp. 304, aff'd. 343 U. S. 444, requires 


6 Standard Sanitary Manufacturing Co. v. 
United States, 226 U. S. 20, 49; Blount Mfg. Co. 
v. Yale & Towne Mfg. Co., 166 Fed. 555, 562; 
United States v. Vehicular Parking, Limited, 
supra, footnote 4; National Harrow Co. Vv. 
Hench, 3 Cir., 83 Fed. 36; United States v. Line 
Material Co. [1948-1949 TRADE CASES f 62,225], 
333 U. S. 287; United States v. United States 
Gypsum Co. [1948-1949 TRADE CASES f 62,226], 
333 U. S. 364; Hartford-Empire Co. v. United 
States [1944-1945 TRADE CASES { 57,319], 323 
U. S. 386; United States v. Masonite Corp. 
[1940-1948 TRADE CASES { 56,209], 316 U. S. 
265: United States v. General Electric Co. 
[1948-1949 TRADE CASES { 62,318], 80 F. Supp. 
989. 

7 United States v. Paramount Pictures [1948- 
1949 TRADE CASES { 62,244], 334 U. S. 131, 
167, 172; American Tobacco Company v. United 
States [1946-1947 TRADE CASES { 57,468, 328 
U. S. 781, 795, 797; United States v. Aluminum 
Co. of America, 2 Cir. [1944-1945 TRADE _ 
CASES { 57,342], 148 F. 2d 416, 424. 
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some special attention thereto. The facts 
of the case are too long and too complicated 
to be given full discussion. Besser, through 
a period of years by purchase and otherwise, 
had obtained a commanding position with 
reference to the manufacture of cement 
block machines. Among its chief competi- 
tors was Stearns who was the sole licensee 
under patents held by Gelbman and Andrus. 
In 1942 Besser and Stearns with Gelbman 
and Andrus entered into a contract whereby 
Besser and Stearns were given the joint 
right to use the patents, exclusive with 
them. The contract further provided that 
the patentees, Gelbman and Andrus, could 
not license anyone else to use the patent, 
even with the consent of either Besser or 
Stearns, but that the consent of both was 
required. The court said: 


“* * * It may well be that an exclusive 
license to one party would be valid but 
here the patentees have joined hands with 
the two largest competitors in the in- 
dustry and by terms of their agreement 
have virtually made it impossible for 
others to obtain rights under those patents. 
The contract even gives Stearns and 
Besser the power to restrict competition 
—present and future—by requiring their 
joint consent before licensing others. It ts 
this combination requiring collective action 
that primarily invalidates the contract. 
[Italics added.] We believe it clear that 
the parties intended the contract to be a 
means whereby control of the industry 
could be acquired and competition elimi- 
nated.” 


I can take no exception to the finding of 
the court in the Besser case. The dis- 
similarity of the facts of that case, however, 
makes its application to the present case 
impossible. In the present case there is no 
“combination requiring collective action.” 
Caulk had an exclusive license; Caulk, while 
under no obligation to do so, granted a 
competitive, non-exclusive license to Coe. 
Caulk in a settlement of infringement pro- 
ceedings against Noyes or Dental Perfec- 
tion granted a non-exclusive competitive 
license. In the license to Noyes or Dental 
Perfection and in the similar license subse- 
quently given Coe appears this provision: 


“6. Caulk agrees that if it should here- 
after grant to any other party a license 
under the aforesaid Letters Patent No. 
2,249,694 at a more favorable royalty than 
the royalty set forth herein, Noyes may 
thereafter, at its option, pay such lower 
royalty in lieu of paying the royalty speci- 
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fied herein. Caulk also agrees that it shall 
promptly advise Noyes of any license 
which it may hereafter grant providing 
for a lower royalty than the royalty speci- 
fied herein.” 


Beyond these references there is little 
mention of the question of sub-licenses by 
Caulk save at the Washington meeting of 
Oct. 29, 1947 to which full reference is here- 
in made. 


[Territorial Restrictions] 


As a somewhat separate and distinct mat- 
ter the Government alleges that a violation 
of the Sherman Act occurred by reason of 
Clause 1, Sec. (c) of the original agreement 
between Amalgamated and Caulk. The 
other defendants, Coe and Dental Perfec- 
tion, are brought into the picture because, 
as it is alleged, the sub-license agreements 
between Caulk and Coe and between Caulk 
and Dental Perfection were subject to the 
terms of the original license between 
Amalgamated and Caulk. The cited section 
provides: 


“Licensor [Amalgamated] further grants 
to licensee [Caulk] the right to make, use 
and sell the licensed dental impression 
material or any improvements thereof in 
all other countries and islands of the 
Western Hemisphere not specifically men- 
tioned in Clause (1) Secs. (a) and (b) 
thereof (excluding, however, New Zea- 
land from this grant) and licensor further 
agrees that it will not compete either di- 
rectly or indirectly with the sales of li- 
censee within the territories herein set 
forth.” 


The Government’s contention under this 
provision is two-fold: 

(a) The Government contends that by 
this agreement the defendants “have ex- 
cluded foreign competition from the United 
States,” and that the agreement denied the 
right of Caulk to export alginate dental 
impression material “outside the Western 
Hemisphere.” 

(b) That a violation of the Sherman Act 
occurred from the agreement that Amal- 
gamated was prohibited from manufactur- 
ing and selling the Wilding impression 
material in the Western Hemisphere. 


[Rights Outside Western Hemisphere] 


(a) There is to me no discernible sug- 
gestion in the contract between Amalga- 
mated and Caulk which in any way concerns 
rights outside of the Western Hemisphere. 
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Caulk, by Section 1(a) of the contract, 
obtained exclusive rights in the United 
States; by Section 1(b) it obtained the 
same exclusive rights in Canada, Argentine, 
Chile and Uruguay; by Section l(c) Caulk 
is given the right to make, use and sell the 
licensed dental impression material in all 
other countries or islands of the Western 
Hemisphere (excluding New Zealand). 
Amalgamated, by Section 1(c), agrees it 
will not compete directly or indirectly with 
the sales of the licensee in the territories 
mentioned. My attention is not drawn to 
the distinction, if there be any, between an 
“exclusive” license on the one hand and on 
the other a license to “make, use and sell” 
in a given territory accompanied with an 
agreement that the licensor will not compete 
in that territory, directly or indirectly. This 
matter, however, has little importance as 
to the present discussion. As to the world 
outside of the Western Hemisphere Caulk 
had no given or implied rights and no ex- 
press prohibitions. As to those localities 
beyond the Western Hemisphere, Caulk, 
having no rights, would be as any stranger 
and in case of using a patented article with- 
out a license, would be as any other in- 
fringer. Caulk, having no rights beyond 
the Western Hemisphere, could and did 
give no rights in its sub-licenses to Coe and 
Dental Perfection. These sub-licenses did 
not purport to grant any rights beyond the 
Western Hemisphere. 

Indeed, unless I be mistaken, the very 
amendment of the original Amalgamated- 
Caulk agreement, which amendment is dated 
May 20, 1947, only gives Caulk “the exclu- 
sive right to grant sub-licenses of licensee’s 
own choosing throughout the United States 
of America.” 

In 1948 when there arose some question 
of Coe’s shipments beyond the Western 
Hemisphere, Caulk expressly and com- 
pletely denied the existence of any agree- 
ment, written or oral, or any understanding 
with any sub-licensee other than as ex- 
pressly set out in the formal sub-license. 

In 1947 Amalgamated complained to Caulk 
that Dental Perfection was selling under 
the Wilding patent in Switzerland in viola- 
tion of Amalgamated’s Swiss patent. Caulk 
immediately announced it had no rights 
under the Swiss patent and referred Amal- 
gamated to deal directly with Dental. Per- 
fection. The Government purports to see 
something sinister in the shipments by 
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Dental Perfection outside the Western 
Hemisphere. So it states that during the 
five years from 1942-1947 Dental Perfection 
sold $13,311.10 of alginate dental impression 
material outside the Western Hemisphere. 
These sales being before its license of 
course were not made pursuant to any li- 
cense under the Wilding patent. The Gov- 
ernment then states that for the three years 
(1948-1950) after the sub-license from Caulk, 
Dental Perfection sold outside the Western 
Hemisphere and under the Wilding patent 
$7,550.59 and sold during the period and 
outside the Western Hemisphere under its 
own Noyes-Lochridge patents impression 
material amounting to $112,122.16. It needs 
no more than a suggestion that sales under 
the Wilding patent by Dental Perfection 
were subject to 10% royalties and sales un- 
der its Noyes-Lochridge patents were sub- 
ject to no royalties. 


I am of the opinion that the agreement 
between Amalgamated and Caulk had no 
relation whatever to any shipments outside 
the Western Hemisphere and no facts have 
been shown from which such inference 
might be drawn. 


[Licensor’s Agreement Not To Compete] 


(b) The Government contends that a vio- 
lation of the Sherman Act occurred from 
the agreement that amalgamated would not 
compete with Caulk in the Western Hemis- 
phere outside of the United States. It is 
difficult to follow the reasoning in this par- 
ticular. Amalgamated had given Caulk an 
exclusive license for the use of the Wilding 
patent in the United States. The inclusion 
of Clause 1(c) was without effect as to any 
use of the Wilding patent by Amalgamated 
in the United States, the field of operation 
of the Sherman Act. Neither with nor with- 
out the paragraph could Amalgamated have 
introduced material involving the use of the 
Wilding patent in the United States. This 
is an action based on combination and con- 
spiracy of the three named defendants. No 
shown connection exists between the de- 
fendants Coe and Dental Perfection as to 
Clause l(c). This is not an action against 
Amalgamated and Caulk based on any im- 
proper use of the patent and I can see no 
violation of the Sherman Act by the clause 
in question. 


The Clause (1(c)) was largely inoperative 
and since this suit has started the Clause 
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has been entirely abrogated and repealed.® 
The Government correctly claims that this 
post-complaint change of status has no ef- 
fect on the case as established at the time 
the complaint was filed.° In this case, how- 
ever, the only relief sought is injunctive 
relief operating in the future. Insofar as 
the future is concerned, the operation of 
Clause l(c) might be considered as largely 
moot. If, except for this provision, there 
is established any unlawful combination or 
conspiracy between the parties, then the 
consideration of the post-complaint abroga- 
tion of Clause l(c) would be postponed un- 
til the time for final consideration of the 
decree. Since, however, in this opinion 
there is not found any unlawful combination 
or conspiracy between the defendants, then 
the consideration of the mootness of Clause 
l(c) will not be further continued. 


[No Antitrust Violations—Patent Rights] 


I have not found in the actions of the 
defendants any violation of the Sherman 
Act or any intent to commit such violation. 
Of course, if the violation had been found 
the intent would have been established as 
the defendants would be presumed to have 
intended the consequences of their acts.” 
The conclusion reached by me is based not 
only upon the individual actions of the 
several defendants but also upon a con- 
sideration of the sum total of those actions 
or the general pattern created thereby. I 
do not find in any actions of the defendants 
herein complained of any attempt to monopo- 
lize the use of any alginate dental material 
which is unconnected with the teachings 
and use of the Wilding patent, but only a 
desire to protect those rights which have 
been given under that patent to the respec- 
tive parties by the patent laws of the United 
States or the licenses issued pursuant thereto. 


That a valid patent gives to its owner 
certain rights which may be considered as 
“monopolistic” is beyond question. So in 
United States v. Line Material Co. [1948-1949 
TRADE CASES {[ 62,225], 333 U. S. 287, 308, it 


is said: 
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“During its term a valid patent ex- 
cludes all except its owner from the use 
of the protected process or product. 
* * * This monopoly may be enjoyed ex- 
clusively by the patentee or he may as- 
sign the patent or ‘any interest therein’ to 
others. * * * The Sherman Act was en- 
acted to prevent restraints of commerce 
but has been interpreted as recognizing 
that patent grants were an exception. 
* * * The monopoly granted by the patent 
laws is a statutory exception to this free- 
dom for competition and consistently has 
been construed as limited to the patent 
grant.” 


As hereinbefore indicated holders of patents 
may by confederation or conspiracy be sub- 
ject to the Sherman Act but, as stated in 
the case just cited, 


“Tt is not the monopoly of the patent that 
is invalid. It is the improper use of that 
monopoly.” 


In this case there have been some refer- 
ences to the failure or refusal to grant 
sub-licenses under the Wilding patent. The 
purpose of the references has not been entirely 
clear. If, as I believe, the patent laws give 
to the holder of a valid patent the exclusive 
rights covered thereby and the further right 
to grant or not to grant licenses for the use 
thereof by others, then I know of no vio- 
lation of any law caused by the holder’s 
refusal to grant licenses or rights under the 
patent. This is, of course, based upon the 
assumption that the option to grant licenses 
or rights is exercised by the holder of the 
patent or rights and by him alone. He may 
not, by confederation, combination or con- 
spiracy, unite with others in restraint of 
trade in connection with his patent. 


[Judgment for Defendants] 


Because I have found no unlawful con- 
federation or conspiracy on the part of the 
defendants to violate the Sherman Act, so 
I must grant the motions for summary 
judgment in favor of the several defendants. 


Appropriate orders may be submitted, 


8 United States v. L. D. Caulk Co. [1953 
TRADE CASES { 67,532], 114 F. Supp. 939. 

°United States v. W. T. Grant Co. [1953 
TRADE CASES f 67,493], 345 U. S. 629. 
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10 United States v. Patten, 226 U. S. 525, 543; 
United States v. Masonite Corp. [1940-1943 
TRADE CASES { 56,209], 316 U. S. 265, 275. 
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In the United States District Court for the Western District of New York. Civil 
Action No. 6450. Filed December 21, 1954. 


Case No. 1213 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


; Resale Price Fixing and Fair Trade—Consent Decree—Fair Trade Contracts for Color 
Film Cancelled—Resale Price Fixing Enjoined—A manufacturer and processor of color 
film was ordered by a consent decree to cancel any provision of any fair trade contract 
which fixes the resale price of its color film. However, the decree provided that after 
a specified period of time the manufacturer may apply to the court for an order per- 
mitting the manufacturer to avail itself of any rights it may then otherwise have under 
any laws of the United States relating to resale price maintenance. The manufacturer 
and its subsidiaries were enjoined from entering into any contract to fix, establish, main- 


tain, or adhere to the prices or terms of sale of color film or color print material sold 
to third persons. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3015.20, 3154.75, 3154.80; Department 
of Justice Enforcement and Procedure, Vol. 2, J 8301.45, 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Tying Ar- 
rangements—Sale of Color Film and Processing of Color Film.—A manufacturer and 
processor of color film and its subsidiaries were enjoined by a consent decree from (1) 
selling color film on any basis which includes any charge for the processing of color film 
or any agreement to process such film, (2) contracting with any person, other than a 
governmental agency, that such person will send any color film produced by the manu- 
facturer to the manufacturer for processing, (3) distributing color film on any condition 
that the purchaser will send or cause to be sent color film to the manufacturer or any 
other designated source for processing, (4) tying the sale of color film to the processing 
of such film, or the processing of color film to the sale of such film, and (5) making any 
charge for the sale of color film or the processing of such film which has the purpose or 
effect of tying the processing to the sale of color film. The manufacturer and its sub- 
sidiaries were ordered to make separate charges for the sale of color film and for the 
processing of color film. The effective dates of the above provisions, according to the type 
of color film, and the applicability of the above provisions also were set forth in the decree. 


See Combinations and Conspiracies, Vol. 1, § 2005.848; Department of Justice En- 
forcement and Procedure, Vol. 2, | 8281.300, 8281.600, 8301.45. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Patents——A manufacturer and processor of color film was ordered by a consent decree 
to grant to any applicant a nonexclusive and unrestricted license or sublicense to process 
color film and to make, use, and sell equipment or machines necessary to such processing. 
However, a reasonable and nondiscriminatory royalty could be charged, and specified other 
conditions could be included in such licenses. The manufacturer was enjoined from ac- 
quiring, for a specified period of time, any license, sublicense, or grant of immunity under 
any patent unless such license, sublicense, or grant of immunity is nonexclusive. This 
prohibition further provided that the manufacturer shall make a bona fide effort to per- 
suade such licensor to (a) make available an equivalent license, sublicense, or grant 
of immunity to any third person requesting the same, or (b) grant to the manufacturer 
a full and unrestricted power to sublicense pursuant to the terms of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.30. 


Department of Justice Enforcement and Procedure—-Consent Decrees—Specific Relief 
—Furnishing of Written Manuals—Demonstration of Information in Manuals—Furnish- 
ing of Plans for Machinery.—A manufacturer and processor of color film was ordered by 
a consent decree to furnish to any applicant engaged in, or who has a bona fide desire 
to engage in, the processing of color film a written manual describing the methods of 
processing used by the manufacturer in its commercial processing of color film. For a 
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specified period of time, the manufacturer was ordered to send to the plant of any reci- 
pient of a manual a person technically qualified to explain or demonstrate the technical 
information contained in the manual and to permit any recipient of a manual to visit the 
manufacturer’s processing plants. Also, for a specified period of time, the manufacturer 
was ordered to furnish to any applicant plans and specifications for any machines or equip- 
ment used by the manufacturer in the commercial processing of color film. Limitations 
concerning the above orders were set forth in the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.60. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Sale of Color Film in Different Sizes—Sale of Other Products.—A manufacturer and 
processor of color film was ordered by a consent decree to offer for sale and sell color 
film of the kind sold by it under a specified trade-mark in all camera sizes in which it 
is marketing another specified type of still roll film. Also, the manufacturer was ordered 
to offer for sale and sell on reasonable and nondiscriminatory terms (1) processing chem- 
icals or mixed chemicals used by it for commercial processing of its color film or pro- 
duced by the manufacturer for commercial processing of color film and (2) color print 
material used or manufactured and used by the manufacturer for commercial processing 
of color film. Time limitations and other details concerning such orders were set forth 
in the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.50. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Divestiture—A manufacturer and processor of color film was ordered by a consent 
decree, after a specified period of time, to divest itself of so much of its facilities as may 
be in excess of fifty per cent of the then domestic capacity for processing the manufac- 
turer’s still color film of each type actually produced by the manufacturer, unless the 
manufacturer is able to show to the satisfaction of the court that purchasers of its still 
color film have an actual and practical option to have such color film processed by inde- 
pendent processors and that independent processors then process a substantial volume of 
the manufacturer’s still color film. The decree further provided that, at any time after a 
specified period of time, the Government may apply for such additional relief, including 
divestiture of such facilities, as may be necessary to establish substantial competition in 
such processing. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.10. 


Department of Justice Enforcement and Procedure—Consent Decrees—Scope of 
Decree.—A consent decree entered against a manufacturer and processor of color film 
provided that the making and entry of the decree shall not constitute any bar or estoppel 
against either (1) any suit or proceeding which may be instituted by the Government 
except in the field of processing of color film by the manufacturer or (2) against the 
manufacturer with respect to any defenses that the manufacturer may raise should any 
such suit or proceeding, except in the field of processing of color film by the manu- 
facturer, be instituted. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8241.65. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; W. D. Kilgore, Jr., 
and Worth Rowley, Special Assistants to the Attorney General; Harry N. Burgess and 
Charles F. B. McAleer, Attorneys; and Allen A. Dobey and William P. Rogers, Trial Attorneys. 


For the defendant: Donovan, Leisure, Newton & Irvine by William J. Donovan; and 
Nixon, Hargrove, Devans & Dey by Carl T. Nixon (James R. Withrow, Jr., and Arthur 
L. Stern, of Counsel). 


Final Judgment man Kodak Company, by its attorneys, 

Joun Kwicut, District Judge. [Jn full having appeared and filed its answer to such 
text]: Plaintiff, United States of America, complaint denying the substantive allega- 
having filed its complaint herein on the 21st tions thereof, and plaintiff and said defend- 
day of December, 1954, and defendant, East- ant having severally consented to the making 
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and entry of this Final Judgment without 
trial or adjudication of any issue of fact or 
law herein and without admission in respect 
to any issue: 


Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein and upon 
consent of the parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a claim against de- 
fendant Eastman Kodak Company under 
Sections 1, 2 and 3 of the Act of Congress 
of July 2, 1890, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” as amended, com- 
monly known as the Sherman Act. 


Il 
[ Definitions | 
As used in this Final Judgment: 


(A) “Eastman” shall mean the Eastman 
Kodak Company, a corporation organized 
and existing under the laws of the State of 
New Jersey; 

(B) “Defendant Eastman” shall mean 
Eastman and all of its subsidiaries; 


(C) “Person” shall mean any individual, 
partnership, firm, corporation, association, 
trustee or any other business or legal entity; 

(D) “To process” or “processing” shall 
mean to process, develop and/or finish 
color film, and/or to make color prints, 
duplicates and/or transparencies, and/or the 
mounting thereof; 

(E) “Still color film” shall mean any 
photographic still color film used or capable 
of use by the general public in still cameras ; 

(F) “Motion picture color film” shall 
mean any photographic motion picture color 
film of less than 35mm in width used or 
capable of use by the general public in 
motion picture cameras; 

(G) “Color film” shall mean still color 
film and motion picture color film; 

(H) “Type of color film” shall mean all 
that still color film, whether of the same 
or different kind of color film which is de- 
signed to produce the same end result, such 
as either (1) a still color transparency, or 
(2) a still color print; 
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(1) “Kind of color film” shall mean all 
still color film of the same type of color 
film, regardless of brand name or camera 
size, which may be processed in substan- 
tially the same manner or a modification 
thereof; 


(J) “Color print material” shall mean any 
material used or usable for the making of 
color prints, duplicates and/or transparen- 
cies from exposed color film; 


(K) “Facilities” shall mean those ma- 
chines and equipment used or usable in the 
processing of color film, and may include 
land or buildings used by Eastman in con- 
nection therewith; 


(L) “Patents” shall mean any, some or 
all claims in the following United States 
Letters Patent: 


(1) Letters patent owned or controlled 
by Eastman on the date of entry of this 
Final Judgment; 

(2) Letters patent which may be granted 
on applications for Letters Patent which 
applications are on file in the United 
States Patent Office and owned or con- 
trolled by Eastman on the date of entry 
of this Final Judgement; 


(3) Letters Patent which may be granted 
on applications for Letters Patent which 
applications are filed and owned or con- 
trolled by Eastman in the United States 
Patent Office within a period of five (5) 
years following the date of entry of this 
Final Judgment; 

(4) Letters Patent which may be ac- 
quired by or under which Eastman ac- 
quires the right to grant licenses within 
a period of five (5) years following the 
date of entry of this Final Judgment, and 
reissues and extensions thereof; 

(5) Divisions, continuations, reissues or 
extensions of the Letters Patent described 
above in clauses (1), (2), and (3) 


which relate to processing (including the 
processing of color print material), and to 
machines or equipment necessary for such 
processing. 
III 

[Applicability of Judgment—Compliance| 

The provisions of this Final Judgment 
applicable to defendant Eastman shall apply . 
to Eastman, its officers, agents, servants, 


employees, subsidiaries, successors and as- 
signs, and to those persons in active con- 
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cert or participation with it who receive 
actual notice of this Final Judgment by per- 
sonal service or otherwise, but shall not 
apply to transactions solely between East- 
man and said officers, agents, servants, em- 
ployees, subsidiaries, or any of them. The 
provisions of this Final Judgment shall not 
be deemed to relate to activities or opera- 
tions outside of the United States of de- 
fendant Eastman. Eastman is ordered and 
directed to take such steps as are necessary 
to secure compliance by its officials, sub- 
sidiaries and such other persons, described 
above, with the terms of this Final Judgment. 


IV 
[Fair Trade—Color Film] 


(A) Eastman is ordered and directed to 
cancel any provision of any existing fair 
trade contract which fixes or controls the 
resale price of any of its color film; Provi- 
ded, however, that after eight years from 
the effective date of this Final Judgment 
Eastman may apply to the Court for an 
order permitting Eastman to avail itself of 
any rights it may then otherwise have under 
any statute of the United States relating to 
resale price maintenance. 


(B) Defendant Eastman is enjoined and 
restrained from entering into or enforcing 
any contract, agreement, or understanding 
with any other person to fix, establish, main- 
tain or adhere to the prices, terms or con- 
ditions of sale of any of its color film or 
color print material sold to third persons. 


V 
[Sale and Processing of Color Film] 


(A) Defendant Eastman is enjoined and 
restrained from, directly or indirectly; 


(1) Selling its color film on any basis 
which includes any charge for the process- 
ing of said film or any agreement to process 
such film; 


(2) Contracting or entering into any un- 
derstanding with any person, other than a 
governmental agency, that such person will 
send any color film manufactured by East- 
man to Eastman for processing; 


(3) Distributing, selling or otherwise mak- 
ing available its color film on any condition 
or understanding, express or implied, that 
the purchaser or recipient thereof will send 
or cause to be sent color film to Eastman or 
any other designated source for processing; 
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(4) Tying or otherwise connecting in any 
manner the sale of its color film to the proc- 
essing thereof, or the processing of its color 
film to the sale thereof; 

(5) Making any charge for the sale of 
its color film or the processing thereof 
which has the purpose or effect of tying the 
processing to the sale of its color film; 

(B) Defendant Eastman is ordered and 
directed to make separate charges for the 
sale of its color film and for the processing 
of its color film; 

(C) Nothing in this Section V shall be 
deemed to apply to the distribution, sale or 
processing of the particular color film manu- 
factured by Eastman which is (1) in exist- 
ence on or before the applicable effective 
dates of this Section V, (2) sold or processed 
pursuant to government contracts in exist- 
ence on or bids made before the date of 
entry of this Final Judgment, or (3) sold 
for export outside the United States; nor 
shall this Section V prohibit defendant 
Eastman from holding itself out as a proc- 
essor of color film. The provisions of sub- 
sections (A) and (B) of this Section V shall 
become effective six months after the effec- 
tive date of this Final Judgment with re- 
spect to still color film and twelve months 
after said effective date with respect to 
motion picture color film other than such 
film packaged in magazines, and with re- 
spect to motion picture color film packaged 
in magazines this Section V shall be effec- 
tive upon the expiration of 21 months after 
said effective date. Eastman may move the 
Court for approval of the program, adopted 
by it for the sale of all of its motion picture 
color film packaged in magazines without a 
processing charge being included in the 
selling price thereof, at any time after said 
program has been in operation for a period 
of twelve months, and the plaintiff shall 
have the right to be heard thereon. 


VI 


[Compulsory Licensing of Patents for Proc- 
essing Color Film] 


(A) Eastman is ordered and directed: 

(1) Insofar as it now has or may acquire 
the power or authority to do so, to grant 
to any applicant, making written request 
therefor, a nonexclusive and unrestricted 
license or sublicense to process color film 
in the United States and to make, use and 
sell equipment or machines necessary so to 
process, for the life of the patent, under 
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any, some or all of its patents, without any 
limitation or condition whatsoever except that: 


(a) a reasonable and nondiscriminatory 
royalty may be charged and collected; 


(b) reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor or other person acceptable to both 
the licensee and licensor, who shall report 
to the licensor only the amount of the 
royalty due and payable and no other 
information; 

(c) the license may be nontransferable; 


(d) reasonable provision may be made 
for cancellation of the license upon failure 
of the licensee to pay the royalties or to 
permit the inspection of its books and 
records as provided in this Section VI; 


(e) the license must provide that the 
licensee may cancel the license at any 
time after one year from the initial date 
thereof by giving thirty (30) days notice 
in writing to the licensor; 


(2) Upon receipt of any written applica- 
tion for a license under any patent, to advise 
the applicant of the royalty it deems reason- 
able for the patent or patents to which the 
application pertains. If Eastman and the 
applicant are unable to agree upon what 
constitutes a reasonable royalty, Eastman 
may apply to the Court for a determination 
of a reasonable royalty, giving notice thereof 
to the applicant and the Attorney General, 
and shall make application forthwith upon 
request of the applicant. In any such pro- 
ceeding the burden of proof shall be upon 
Eastman to establish the reasonableness of 
any royalty requested. Pending the comple- 
tion of any such court proceeding, the ap- 
plicant shall have the right to process color 
film and to make, use and sell equipment or 
machines necessary to so process under the 
patent or patents to which its application 
pertains, without the payment of royalty or 
other compensation, but subject to the fol- 
lowing provisions: Eastman may, with notice 
to the Attorney General, apply to the Court 
to fix an interim royalty rate pending final 
determination of what constitutes a reason- 
able royalty. If the Court fixes such interim 
royalty rate, a license shall then issue pro- 
viding for the periodic payment of royalties 
at such interim rate from the date of the 
making of such application by the applicant; 
and whether or not such interim rate is 
fixed, any final order may provide for such 
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adjustments, including retroactive royalties, 
as the Court may order after final determi- 
nation of a reasonable and nondiscrimina- 
tory royalty, and such royalty rate shall 
apply to the applicant and to all other 
licensees under the name patent or patents. 


(B) Nothing herein shall prevent any 
applicant from attacking at any time the 
validity or scope of any of the patents nor 
shall this Final Judgment be construed as 
imputing any validity or value to any of 
said patents; 


(C) Eastman is enjoined and restrained 
from: 


(1) Instituting or threatening to institute 
any action, suit or proceeding for acts of 
infringement occurring prior to the date of 
entry of this Final Judgment under any 
patents; 


(2) Making any disposition of any patents 
which deprives it of the power or authority 
to issue the licenses required by this Final 
Judgment unless Eastman requires as a 
condition of the sale, assignment or grant 
that the purchaser, assignee or licensee shall 
observe the provisions of this Section VI 
of this Final Judgment with respect to the 
patents so acquired and that such purchaser, 
assignee or licensee shall file with this 
Court prior to the consumation of such 
transaction a written undertaking to be 
bound by the provisions of Section VI of 
this Final Judgment with respect to the 
patents so acquired; 


(3) Acquiring, for a period of five years, 
any license, sublicense, grant of immunity 
or similar right under any patent unless 
such license, sublicense, grant of immunity 
or similar right is non-exclusive, and East- 
man shall make a bona fide effort (not 
including additional monetary consideration) 
to persuade the licensor to (a) make ayail- 
able an equivalent license, sublicense, grant 
of immunity or similar right to any third 
person requesting the same, on terms and 
conditions at least as favorable as those 
accorded to Eastman, or (b) grant to East- 
man a full and unrestricted power to sub- 
license pursuant to the terms of this Final 
Judgment. 


Vil 
[Written Manual] 
(A) Upon written application therefor, 


Eastman is ordered and directed to furnish, 
within a reasonable time, to any applicant 
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engaged in, or who has a bona fide desire 
to engage in, the processing in the United 
States of any kind of its color film: 


(1) A written manual, and such supple- 
ments thereto as are hereinafter provided 
for in subparagraph (2) of this paragraph 
(A) describing the methods of processing, 
including the mixing of chemicals, used by 
Eastman on the date of issuance of such 
manual in its commercial processing of such 
kind of color film; 


(2) On or about the first of July in each 
of the seven calendar years commencing 
January 1, 1956, supplements to said manuals 
referred to in paragraph (1) above, bringing 
such manuals up to date and describing any 
change in such methods of processing; 


(B) The furnishing of such manual and 
supplements shall be unconditional except 
that Eastman may make a reasonable initial 
charge not to exceed $100, plus a reason- 
able charge not to exceed $10, for the said 
manual or supplements. The furnishing of 
a manual or supplements thereto under para- 
graphs (1) and (2) of this Section VII shall 
not confer upon the recipient a license under 
any patents which cover any subject matter 
contained in said manual or supplements; 


(C) Defendant Eastman is enjoined and 
restrained from making any disposition of 
any information, technical or otherwise, used 
or usable for the processing of its color film 
on any basis which would restrict Eastman 
from complying with any of the provisions 
of this Final Judgment with respect to such 
information. 


VIII 
[Demonstration of Information in Manual] 


(A) For a period of eight years following 
the effective date of this Final Judgment, 
after receipt of a written request, Eastman 
is ordered and directed to send to the plant 
of any recipient of a manual under Section 
VII hereof a person technically qualified in 
the method of commercial processing then 
being used by Eastman for its color film, 
to supplement, explain or demonstrate the 
technical information contained in said man- 
ual and supplements for the purpose of 
assisting such recipient to adapt to his com- 
mercial processing of said film, the methods 
and processes described in said manual and 
supplements. For each such person East- 
man may charge an amount not to exceed 
his traveling and living expenses and the 
actual cost to Eastman for the time involved. 
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This Section shall not require Eastman to 
send any such person outside of the Con- 
tinental limits of the United States. 


(B) During a period of eight years fol- 
lowing the effective date of this Final Judg- 
ment any recipient of a manual under Section 
VII hereof shall, upon written application, 
and at his own expense, be permitted to 
visit Eastman plants processing color film 
in Rochester, New York, Chicago, Illinois, 
and Palo Alto, California, for the purpose 
of observing and being advised as to the 
methods, processes, machines and equip- 
ment then being used by Eastman in its 
commercial processing of its color film; pro- 
vided, however, that such visits may be 
restricted as follows: 


(1) to not more than three officers or 
employees of the recipient at any one time; 


(2) to not more than four such visits 
per year; and 

(3) to a certain specifically designated 
time in any calendar month. 


IX 
[Plans for Machines] 


For a period of eight years from the effec- 
tive date of this Final Judgment, Eastman 
is ordered and directed, upon written re- 
quest, to furnish, at the cost of reproduction 
thereof, to any applicant for use in the 
United States, such plans and specifications 
owned or controlled by Eastman for any 
machines or equipment then used by East- 
man in the commercial processing of its 
color film, as are reasonably necessary to 
enable the construction of such machines 
or equipment. 


x 
[Sale of Film in All Sizes] 


After six months following the effective 
date of this Final Judgment and thereafter, 
Eastman is ordered and directed to offer for 
sale and sell through its then regular dis- 
tribution channels in the United States color 
film of the kind sold or distributed by it 
under the trademark Ektachrome, in all 
camera sizes, including 35 millimeter, in 
which it is then marketing Kodachrome still 
roll film. At any time after five years from 
said effective date Eastman may apply to 
the Court to be relieved of the above obliga- 
tion as to any particular camera size of 
Ektachrome film upon a showing that sales 
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of such size of film are so small or have so 
decreased that the obligation is no longer 
warranted. 


XI 


[Sale of Processing Chemicals and Color 
Print Material] 


Commencing six months after the effec- 
tive date of this Final Judgment and for 
ten years thereafter, Eastman is ordered 
and directed to offer to sell and sell on rea- 
sonable and nondiscriminatory terms and 
conditions through its then regular distribu- 
tion channels in the United States: 


(A) Processing chemicals or mixed chem- 
icals then used or manufactured and used 
by Eastman for commercial processing of 
its color film or manufactured by Eastman 
for commercial processing of its color film; 


(B) Color print material used or manu- 
factured and used by Eastman for commer- 
cial processing of its color film; 


so long as products so substantially similar 
thereto as to be interchangeable therewith 
are not readily available from sources other 
than Eastman. If Eastman does not, be- 
cause of short supply, fill all bona fide orders 
for each of such products, Eastman must 
prorate such products among the then proc- 
essors (including Eastman) of its color film, 
but in any event Eastman shall make avail- 
able to others at least 50% of its then pro- 
duction of each such product. 


XII 
[Divestiture] 


(A) Seven years from the effective date 
of this Final Judgment Eastman shall divest 
itself, under a court-approved plan, of so 
much of its facilities as may be in excess 
of 50% of the then domestic capacity for 
processing Eastman still color film of each 
type actually produced by Eastman. Not- 
withstanding the foregoing, no divestiture 
shall be required if Eastman subsequent to 
six years from said effective date shows to 
the satisfaction of the Court that purchasers 
of each kind of Eastman still color film 
have an option, actual and practical in fact, 
including reasonable availability in the gen- 
eral area in which the purchasers are located, 
to have the processing of such Eastman still 
color film performed by processors other 
than Eastman, and that such other proces- 
sors then process a substantial volume of 
such film. If Eastman at that time, or there- 
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after on motion by the Plaintiff, is unable 
to show the existence of such an actual and 
practical option with respect to the process- 
ing of any kind of Eastman still color film 
of any type, and is unable to show that such 
processors process a substantial volume of 
its color film, then Eastman shall not be 
required to divest itself of any facilities for 
processing such kind of Eastman film so long 
as Eastman is able to show to the satisfac- 
tion of the Court that such kind of Eastman 
film does not represent a substantial per- 
centage of the total Eastman still color film 
of the same type; 


(B) At any time after eight years from 
the effective date of this Final Judgment 
plaintiff may apply to the Court for such 
additional relief, including divestiture of 
processing facilities, as may be necessary 
to establish substantial competition in the 
processing of color film generally; 

(C) Nothing in this Section XII shall 
deprive either party of the rights conferred 
by Section XVII hereof. 


XIII 
[Notice to Public and Trade] 


Eastman is ordered and directed to: 


(A) Make a public announcement that its 
color film will be sold only without process- 
ing charges included in the price thereof, 
and to supply to its dealers, leaflets or ad- 
vertising material for distribution or noti- 
fication to the public announcing the same; 


(B) Notify those of its eustomers in the 
United States known by it to be photo- 
finishers and processors of film that its color 
film will be sold only without a processing 
charge included in the price thereof and 
that the licenses, manuals, technical assist- 
ance, print materials and chemicals are avail- 
able as provided for in this Final Judgment, 
and to announce the same in at least two 
trade magazines for the photo-finishing or 
processing trade. 


XIV 
[Limitations of Provisions] 


Nothing contained in Sections VI, VII, 
VIII, IX, X and XI of this Final Judgment 
shall be construed to impose upon Eastman 
any responsibility or liability to others ex- 
cept to furnish the matters and/or services 
specifically described therein, and Eastman 
shall not be deemed to have made thereby 
any representation other than that such 
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matters and/or methods conform to those 
used by Eastman in its commercial process- 
ing of color film, nor shall said Sections be 
construed to create in anyone other than the 
plaintiff herein any rights or claims against 
Eastman that do not otherwise exist. 


XV 
[Effective Date—Scope of Judgment] 


(A) This Final Judgment shall take effect 
upon the expiration of ninety (90) days after 
the date of its entry; 


(B) The making and entry of this Final 
Judgment shall not constitute any bar or 
estoppel against either (1) any suit or pro- 
ceeding which may be instituted by the 
plaintiff herein except in the field of proc- 
essing of color film by Eastman or (2) 
against Eastman with respect to any de- 
fenses that Eastman may raise should any 
such suit or proceeding except in the field 
of processing of color film by Eastman be 
instituted. 


XVI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
Purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon written request of the Attorney Gen- 
eral, or the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to Eastman made to its 
principal office, be permitted (1) access dur- 
ing the office hours of Eastman to all books, 
ledgers, accounts, correspondence, memo- 


Court Decisions 
Anchor Serum Co. v. FTC 


Number 12—88 
12-30-54 


randa and other records and documents in 
the possession or under the control of East- 
man relating to any of the subject matters 
contained in this Final Judgment, and (2) 
subject to the reasonable convenience of 
Eastman and without restraint or interfer- 
ence from it to interview officers or employees 
of defendant Eastman who may have counsel 
present, regarding any such matters; and 
upon such request Eastman shall submit 
such reports in writing to the Department 
of Justice with respect to matters contained 
in this Final Judgment as may from time 
to time be necessary to the enforcement of 
this Final Judgment. No information ob- 
tained by the means provided in this Section 
XVI shall be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of the Department except in the course of 
legal proceedings to which the United States 
of America is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


XVII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or-carrying out of this Final 
Judgment or for the modification or ter- 
mination of any of the provisions thereof, 
and for the enforcement of compliance there- 
with and punishment of violations thereof. 


[] 67,921] Anchor Serum Company v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. 


October Term and 


Session, 1954. No. 11164. Dated December 17, 1954. 


Petition for review of order of the Federal Trade Commission. 


Clayton Antitrust Act 


Exclusive Dealing—Requirements Contracts—Effect on Competition—Substantial 
Lessening of Competition—Showing of Actual Impact Not Necessary.—Where a manu- 
facturer of an anti-hog cholera serum and virus sold its products to certain wholesalers 
(1) under an agreement which obligated the wholesalers to buy all of their requirements 
of such products from the manufacturer, and sold its products to other wholesalers (2) 
under an agreement in which the wholesalers agreed to purchase all of their requirements 
of the products produced by the manufacturer in consideration of the wholesalers’ use of 
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although the manufacturer contended that the contracts did not have the proscribed effect 
on competition. Under Section 3 of the Clayton Act, it is not necessary to show the 
actual impact which a “requirements” contracts has on competition. It is sufficient if it 
possesses the potentiality to impede a substantial amount of competitive activity. The 
Commission found not only that the contracts involved furnished a vehicle for the poten- 
tial impediment to a substantial amount of competitive activity but that they had actually 
done so. In addition, the Commission found that the market for serum and virus was 
substantially foreclosed to producers other than petitioner by reason of the latter’s “re- 
quirements” contracts. 


See Exclusive Dealing, Vol. 1, § 4007.125, 4009.252, 4009.450, 4009.510. 


Federal Trade Commission Enforcement and Procedure—Clayton Act Violation— 
Order Directed Against Company “Officers” Not Named as Respondents.—In a Federal 
Trade Commission proceeding charging a corporation with violation of Section 3 of the 
Clayton Act, a cease and desist order was properly directed against the “officers, repre- 
sentatives and employees” of the corporation. Enforcement of this order is lodged ex- 
clusively in the appropriate Court of Appeals by Section 11 of the Clayton Antitrust Act. 


See Federal Trade Commission Enforcement and Procedure, Vol. 2, { 8801.130. 


Exclusive Dealing—Requirements Contracts—“Who Made Contract” or “Who Bene- 
fited” Irrelevant—Effect of Contract Determining Factor.—In a proceeding concerning 
the legality of “requirements” contracts, the contention that the legality of the contracts 
depends upon whether such contracts are initiated by the buyer or the seller is without 
merit. It is a novel theory that the rights, liabilities, and obligations of parties to a 
contract depend upon which of the parties propose it. It is also immaterial whether the 
contracts were for the benefit of the seller or the buyer. The determining factor is whether 
the contracts had the proscribed effect on competition. 


See Exclusive Dealing, Vol. 1, § 4009.450. 


Exclusive Dealing—Requirements Contracts—Use of Trade N ame—Right to Purchase 
Competitive Products Upon Surrendering Use of Trade Name.—lIn a proceeding charging 
that a manufacturer’s contracts which obligated wholesalers to purchase from the manu- 
facturer all of their requirements of the products produced by the manufacturer violated 
Section 3 of the Clayton Act, the manufacturer’s contention that its contracts were neces- 
sary to assure the proper use and protection of its trade name was held to be without 
merit. The fact that each wholesaler can do business with any competitor of the manu- 
facturer by surrendering the privilege of using the manufacturer’s trade name does not 
render the contracts legal. Section 3 of the Clayton Act makes no provision or exception 
for such contingencies. Like all other contracts, they are illegal if they have the proscribed 
effect. 


See Exclusive Dealing, Vol. 1, J 4005.210, 4009.450. 
L. M. McBride and James T. Welch, Washington, D. C. 
Robert B. Dawkins and James E. Corkey, Washington, D. C. 


Denying petition for review and enforcing Federal Trade Commission cease and desist 
order in Dkt. 5965. 


Before Durry, Chief Judge, Major and SCHNACKENBERG, Circuit Judges. 


U. S. C. A., $14), The order is directed 
not only at the corporate petitioner, which 
alone was made a party to the complaint, 
but also at its “officers, agents, representa- 
tives, and employees.” 


For the petitioner: 


For the respondent: 


[Petition to Review Order] 

Major, Circuit Judge [In full text]: This 
is a petition by Anchor Serum Company, a 
corporation, to review and set aside a cease 
and desist order issued February 16, 1954, 
by the Federal Trade Commission (re- 


spondent), at the conclusion of proceedings 
on a complaint charging petitioner with 
violation of Sec. 3 of the Clayton Act (15 


Trade Regulation Reports 


[Nature of Business] 


Petitioner was incorporated in 1917, and 
since that time has been engaged in the 
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manufacture, distribution and sale of vari- 
ous animal health products, principally anti- 
hog cholera serum and hog cholera virus, 
with its principal place of business at St. 
Joseph, Missouri. Since the year 1936, it 
has been licensed to produce and sell its 
products by the Bureau of Animal Industry, 
United States Department of Agriculture. 
Petitioner sells its products to customers 
variously denominated as wholesalers, deal- 
ers and consumers, located throughout the 
various states of the United States. 


There are thirty-two manufacturers who 
produce, sell and distribute serum and virus 
in the same trade areas as petitioner and 
who are in competition with petitioner for 
customers who resell or use said products. 
All such manufacturers are known in the 
trade as either “lay” or ‘vet’ producers, 
such characterization being determined by 
and descriptive of the type of customer to 
whom they sell. “Vet” producers sell prin- 
cipally to veterinarians or to wholesalers 
who resell exclusively to veterinarians, and 
“lay” producers sell through other channels, 
such as drug stores, farm bureaus, whole- 
salers, etc. Of the thirty-two manufacturers 
of such products, twenty-three are “vet” 
and nine are “lay” producers. Petitioner 
falls within the latter category and is the 
largest producer of that group. While peti- 
tioner is in direct competition only with 
other “lay” producers, it is in competition 
with all producers in the sense that they 
all compete for the ultimate consumer 
market, viz., the farmer-hog owner. 


[Contracts with Wholesalers] 


At the time this case was heard by the 
Commission, petitioner had contracts with 
sixteen wholesalers for the sale of its serum, 
virus and other pharmaceuticals. Five of 
such wholesalers are designated by peti- 
tioner as “ex-branch wholesalers,” which 
are located in different states and do busi- 
ness under the name of “Anchor Serum 
Company.” They are thus designated be- 
cause they were all at one time owned by 
petitioner and sold to the manager of the 
branch under a contract which authorized 
the new ownership to use petitioner’s name 
and good will. Seven of the sixteen whole- 
salers are designated as ““Anchor wholesalers,” 
each of which does business under the name 
of “Anchor Serum Company.” While these 
wholesalers are and always have been in- 
dependent of petitioner, they have by con- 
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tract acquired the right to use the word 
“Anchor” in their business operations. The 
remaining wholesalers, four in number, are 
co-operatives, namely, Illinois Farm Bureau 
Serum Association, lowa Farm Serum Com- 
pany, Missouri Farmers Association, Inc., 
and Arkansas Farmers Association. 


The first of the contracts in controversy 
was entered into with Anchor Serum Com- 
pany of Indiana (one of the five ex-branch 
wholesalers) April 30, 1943, and provided in 
part as follows: 


“ek %* > and in further consideration of 
the use by the parties of the second part 
of the word ‘Anchor’ as a part of their 
name in any partnership or other form 
of business association, approved in writ- 
ing by the party of the first part, the 
parties of the second part agree to pur- 
chase from the party of the first part, all 
their requirements of products manu- 
factured and/or distributed by the party 
Of these? partes > er 


In 1947, petitioner entered into contracts 
with the Illinois Farm Bureau Serum Asso- 
ciation and the Iowa Farm Serum Company, 
each of which was the largest distributor 
of serum and virus in its state, which con- 
tracts obligated the purchasers “to buy, and 
does by these presents buy, and agrees to 
pay for all of its requirements of serum, 
virus and other products at the prices and 
on terms specified herein.” 


We need not further relate the inhibiting 
provision contained in all of the contracts 
because what we have set forth is typical 
of the provision which each contains. Fur- 
thermore, petitioner concedes that all of 
the contracts contain “requirements” lan- 
guage which means that the contracting 
party is obligated by the contract to pur- 
chase from the petitioner all its requirements 
of the designated products. 


[Sec. 3 of Clayton Act] 


Section 3 of the Clayton Act, so far as 
here pertinent, makes it unlawful to 


“make a sale or contract for sale of goods, 
wares, merchandise, * * * on the condi- 
tion, agreement, or understanding that 
the * * * purchaser thereof shall not 
use or deal in the goods, wares, merchan- 
dise, * * * of a competitor or competi- 
tors of the * * * seller, where the effect 
of such * * * sale, or contract for sale 
or such condition, agreement, or under- 
standing may be to substantially lessen 
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competition or tend to create a monopoly 
in any line of commerce.” 


[Petitioner’s Contentions] 


Petitioner devotes much effort to what 
we think is an erroneous approach to the 
essential issue for decision, as is disclosed 
in its. enumeration of the contested issues 
which are stated as follows: 


“1. Do the so-called requirements con- 
tracts of the Petitioner impose on any one 
or more of the sixteen customers who are 
parties to those contracts, illegal condi- 
tions of sale prohibited by Section 3 of 
the Clayton Act? 

“2. Even if it be determined that any 
one or more of those contracts impose 
illegal conditions of sale, does the record 
support the conclusion that the contracts 
in question have substantially lessened 
cr and tend to create a monop- 
re) Mate 


Having thus stated the contested issues, 
petitioner in its brief presents its argument 
under two headings, (1) “No Contract Un- 
der Review Imposes An Illegal Condition 
On Any Of Petitioner’s Customers,” and 
(2) “Petitioner's Contracts Have Not Sub- 
stantially Lessened Competition And Do 
Not Tend To Create A Monopoly.” 


[Issue—Effect of Contracts] 


In Standard Fashion Co. v. Magrane- 
Houston Co., 258 U. S. 346, 356, the court 
stated, with reference to the section of the 
Clayton Act now under consideration: 


“Section 3 condemns sales or agree- 
ments where the effect of such sale or 
contract of sale ‘may’ be to substantially 
lessen competition or tend to create 
monopoly. It thus deals with conse- 
quences to follow the making of the re- 
strictive covenant limiting the right of 
the purchaser to deal in the goods of the 
seller only. But we do not think that the 
purpose in using the word ‘may’ was to 
prohibit the mere possibility of the con- 
sequences described. It was intended 
to prevent such agreements as would 
under the circumstances disclosed prob- 
ably lessen competition, or create an 
actual tendency to monopoly. That it 
was not intended to reach every remote 
lessening of competition is shown in the 
requirement that such lessening must be 
substantial.” 


This statement squares with the plain, 
unambiguous language of the section and, 
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so far as we are aware, has not been de- 
viated from in any subsequent decision of 
the Supreme Court. 


Thus, in our judgment, there was no. 
legal issue before the Commission as to 
whether the contracts were illegal per se; 
the only legal issue before the Commission, 
as it is here, was whether the contracts 
with their restrictive provisions were cal- 
culated to have the proscribed effect or 
consequences. 


[Buyers Proposed Restriction| 


By reason of petitioner’s false approach, 
it becomes engulfed in numerous conten- 
tions which we think are beside the issue. 
For instance, in some detail it relates the 
legislative history of the Clayton Act, ap- 
parently for the purpose of demonstrating 
that it was not the intention of Congress 
to outlaw all so-called “requirements” con- 
tracts. The’short answer to that argument 
is that Congress by the plain language which 
it used did not do so. Only contracts 
which had the proscribed effect were made 
unlawful. Furthermore, the plain language 
which Congress employed dispels all pur- 
pose in resorting to legislative history. 
Standard Fashion Co. v. Magrane-Houston 
Co., 258 U. S. 346, 356. There was evidence 
that some of the contracts, perhaps all, were 
entered into as a result of negotiations ini- 
tiated by the purchasers rather than by 
petitioner. From this premise it is argued 
that the terms were not imposed by the 
petitioner and that as a result there was 
no illegality, even though the contracts had 
the proscribed effect on competition. The 
Commission rejected this argument and 
so do we. Certainly there is nothing in the 
language of the Act from which it can even 
be inferred that two classes of contracts 
were contemplated, depending upon whether 
the contract was initiated by the seller or 
the buyer. We think it is a novel theory 
that the rights, liabilities and obligations 
of parties to a contract depend upon which 
of the parties propose it. And we think it 
immaterial whether the contract was for 
the benefit of the seller or the buyer. In 
any event, the determining factor is whether 
the contract had the proscribed effect. 


[Use of Trade Name] 


As already noted, five of the contracting 
purchasers are designated as “ex-branch 
wholesalers,” and seven are designated as 
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“Anchor wholesalers.” Those included in 
the former category were at one time owned 
by petitioner but sold to the contracting 
purchaser with the right to use petitioner’s 
trade name, “Anchor.” Those in the latter 
category have likewise acquired by the 
terms of the contracts the right to use peti- 
tioner’s trade name, “Anchor.” Substan- 
tially the same argument is made as to all 
the purchasing wholesalers included in 
these two categories, the effect of which 
is that contracts with these purchasers 
were necessary in order to assure the proper 
use and protection of petitioner’s trade 
name. It is asserted that each of them can 
do business with any competitor of peti- 
tioner simply by surrendering the privilege 
of using petitioner’s trade name, and that 
for this reason the contracts contain no 
illegal condition. A short answer to the 
contention on this score is that Sec. 3 
makes no provision or exception for such 
contingencies. Like all other contracts, 
they are illegal if they have the proscribed 
effect. Petitioner’s contention on this point, 
if adopted, would permit an easy avoidance 
of Sec. 3. Nothing more would be required 
by the contracting parties, irrespective of 
the effect which their contract might have 
upon competition, than that there be in- 
cluded in the contract the right or privilege 
on the part of the purchaser to use the trade 
name of the seller. 


“Requirements” Contracts] 


As might be expected, the Commission 
places much reliance upon Standard Oil Co. 
of California et al. v. United States [1948-1949 
TRADE CASES { 62,432], 337 U. S. 293. Peti- 
tioner in its brief, consistent with its errone- 
ous approach to the real issue in the case, 
states, “* * * the Commission places great 
reliance in this case, presumably on the 
theory that the Court held the exclusive 
dealing contracts of Standard to be illegal 
per se.” The Commission here makes no 
such contention and the Supreme Court 
in the Standard Oil Company case created 
no basis for such a theory. Moreover, the 
opinion in Standard Oil is of no benefit to 
petitioner, notwithstanding its profession 
to the contrary. It is true that the court 
on pages 306-308 of its opinion discusses 
“requirements” contracts in connection with 
the Act here involved in a manner which 
might prove deceptive in the absence of 
a careful analysis of the entire opinion in 
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connection with the result reached. The 
court, in contrasting the character of con- 
tracts here involved with “tying” agreements 
or devices, stated (page 306): 


“Requirements contracts, on the other 
hand, may well be of economic advantage 
to buyers as well as to sellers, and thus 
indirectly of advantage to the consuming 
public. In the case of the buyer, they 
may assure supply, afford protection 
against rises in price, enable long-term 
planning on the basis of known costs, 
and obviate the expense and risk of stor- 
age in the quantity necessary for a com- 
modity having a fluctuating demand. 
From the seller’s point of view, require- 
ments contracts may make possible the 
substantial reduction of selling expenses, 
give protection against price fluctuations, 
and—of particular advantage to a new- 
comer to the field to whom it is important 
to know what capital expenditures are 
justified—offer the possibility of a pre- 
dictable market.” 


[Actual Effect or Potential] 


It will be noted that the court was dis- 
cussing the economic advantages which 
might be inherent in such contracts and 
then proceeded, following the quoted lan- 
guage, to enumerate a number of factors 
which might be relevant in determining 
such advantages from the economic stand- 
point. The court, however, as we under- 
stand the opinion, brushed aside these 
so-called economic advantages because of 
their irrelevancy under the plain language 
of Sec. 3. Following the enumeration of 
the economic advantages, the court stated 
(page 308), “Yet serious difficulties would 
attend the attempt to apply these tests.” 
The court, in denying the contention that 
there must be proof that competition has 
actually been impaired, stated (page 311): 


“We are dealing here with a particular 
form of agreement specified by Sec. 3 
and not with different arrangements, by 
way of integration or otherwise, that may 
tend to lessen competition. To interpret 
that section as requiring proof that com- 
petition has actually diminished would 
make its very explicitness a means of 
conferring immunity upon the practices 
which it singles out. Congress has au- 
thoritatively determined that those prac- 
tices are detrimental where their effect 
may be to lessen competition.” 


The court made reference to the legislative 
history of the Act (page 312) and pointed 


Copyright 1954, Commerce Clearing House, Inc. 


Number 12—93 
12-30-54 


out that the qualifying clause, “where the 
effect * * * may be to substantially lessen 
competition or tend to create a monopoly,” 
was added only after the House and Senate 
bills reached Conference. On the following 
page, referring to the economic investiga- 
tion which appellants in that case urged, 
the court stated (page 313): 


“To insist upon such an investigation 
would be to stultify the force of Con- 
gress’ declaration that requirements con- 
tracts are to be prohibited wherever their 
effect ‘may be’ to substantially lessen 
competition.” 


The crucial language upon which the 
court’s decision was predicated is as follows 
(page 314): 


“We conclude, therefore, that the quali- 
fying clause of Sec. 3 is satisfied by proof 
that competition has been foreclosed in 
a substantial share of the line of com- 
merce affected. It cannot be gainsaid 
that observance by a dealer of his re- 
quirements contract with Standard does 
effectively foreclose whatever opportunity 
there might be for competing suppliers 
to attract his patronage, and it is clear 
that the affected proportion of retail sales 
of petroleum products is substantial. * * * 
Standard’s use of the contracts creates 
just such a potential clog on competition 
as it was the purpose of Sec. 3 to remove 
wherever, were it to become actual, it 
would impede a substantial amount of 
competitive activity.” 


Thus, this pronouncement reduced to its 
simple form is that it is not necessary to 
show the actual impact which a “require- 
ments” contract has on competition, but 
that it is sufficient if it possesses the po- 
tentiality to impede a substantial amount 
of competitive activity. 


[Case Distinguished] 


Petitioner attempts to bolster its errone- 
ous interpretation of the Standard Oil case 
by relying upon a subsequent decision of 
the Supreme Court in Federal Trade Com- 
mission v. Motion Picture Advertising Service 
Co., Inc. [1952-1953 Trape Cases { 67,426], 
344 U. S. 392. This reliance is also of no 
benefit to petitioner. In the latter case 
the court had before it a proceeding in- 
stituted under Sec. 5 of the Federal Trade 
Commission Act, 15 U. S. C. A. Sec. 45. 
The court distinguished (page 397) the 
charge then before the court from a pro- 
ceeding such as is here involved, that is, 
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a proceeding under Sec. 3 of the Clayton 
Act. The court did not even mention its 
previous decision in the Standard Oil case. | 


[Sufficient Evidence] 


Having rejected the false premise upon 
which petitioner seeks to review and set 
aside the order of the Commission, as 
shown by its statement of the contested 
issues as well as its erroneous interpreta- 
tion of the Supreme Court decision in the 
Standard Oil case, there appears to be little 
if anything left to decide. Certainly there 
is no occasion to enter into a detailed 
discussion of the findings made by the 
Commission or the evidence relied upon in 
support thereof. That the findings are 
amply supported is hardly open to question. 
The Commission found not only that the 
contracts involved furnished a vehicle for 
the potential impediment to a substantial 
amount of competitive activity but that they 
had actually done so. Specific instances 
are shown and found where the market 
for serum and virus was substantially fore- 
closed to producers other than petitioner 
by reason of the latter’s “requirements” 
contracts, 


[Co-Operatives as Target for FTC Attack] 


Petitioner complains that the chief targets 
of the Commission’s attack are the co- 
operatives, and particularly the Illinois 
Farm Bureau Serum Association and the 
Iowa Farm Serum Company. If such be 
the case, it is reasonable to think that it 
is because these two wholesalers are the 
most vulnerable to attack because of the 
large volume of business which they do, 
due to their system of distribution and the 
fact that they sell in the two largest hog 
producing states. The Iowa organization, 
for instance, has 137 dealer-members, io- 
cated throughout the state’s 99 counties, 
and the Illinois organization has 90 dealers, 
located throughout the various counties of 
Illinois. 


[Commission’s Findings] 


The Commission found, in dollar volume, 
the amount of business which petitioner 
did with each of its sixteen contract holders 
for the years 1949, 1950 and 1951. With- 
out reciting these figures, it is sufficient to 
note that the volume of business was sub- 
stantial, and particularly is this so with 
reference to its two largest wholesale deal- 
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ers, Illinois Farm Bureau Serum Asso- 
ciation and Iowa Farm Serum Company, 
to each of which its sales during these three 
years amounted to around one-half million 
dollars per year. The findings clearly reveal 
the effect of petitioner’s exclusive contracts 
with the two of its wholesale dealers just 
mentioned. For instance, Lederle Labora- 
tories, a competitor of petitioner, sold to 
the Iowa Company serum and virus as fol- 
lows: 1945, $56,757.57; 1946, $65,211.16; 
1947, $17,943.14. The same competitor sold 
serum and virus to the Illinois Association as 
follows: 1945, $172,114.08; 1946, $169,338.69 ; 
1947, $125,903.10. After the year 1947, this 
competitor made no sales to either the Iowa 
Company or the Illinois Association. 1947 
was the year in which both the lowa Com- 
pany and the Illinois Association entered 
into their exclusive agreements with peti- 
tioner. It is evident that this competitor 
was completely stymied in its effort to do 
business with these two contract holders, 
and the inescapable inference is it was be- 
cause the latter were under obligation to 
make all their purchases from petitioner. 
A similar fate was met by the Diamond 
Serum Company, another competitor of 
petitioner, as disclosed by the findings. 


[Effect on Competition] 


It would require a naive mind to con- 
clude, as petitioner would have us do, that 
the agreements under consideration could 
result in other than an adverse effect upon 
competition. Suppose, for instance, that a 
salesman for any of petitioner’s competitors 
should attempt to sell to or to obtain an 
order for sale from any of petitioner’s con- 
tract holders. Such an attempt would be 
barren of results because of the customer’s 
obligation to petitioner, and this would be 
true even though the salesman offered a 
superior product on more favorable terms. 
It thus appears plain that the products 
handled by petitioner’s exclusive contract 
holders are removed from the competitive 
area. 
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[Harsh Results] 


We are not unsympathetic to the sugges- 
tion that the section under consideration is 
capable of producing harsh results, and it 
is more than possible that the situation 
before us is a fair example. If such be the 
case, however, it is the legislative and not 
the judicial branch of the government from 
which relief should be sought. 


[Officers and Agents Subject to Order] 


Petitioner also raises the issue that the 
order under review is improperly directed 
against its “officers, representatives, and 
employees.” Petitioner in support of its 
contention on this issue cites a decision of 
this court, R. J. Reynolds Tobacco Co. vw. 
Federal Trade Commission [1950-1951 TRADE 
CASES. 62.934], 192" he 2d 53540 Ornethe 
contrary, the Commission relies upon Regal 
Knitwear Co. v. National Labor Relations 
Board, 324 U. S. 9. The order in the Reyn- 
olds case was issued pursuant to the Federal 
Trade Commission Act, which was dis- 
tinguished from the order of the Labor 
Board before the court in the Regal Kmut- 
wear case, on the ground that the order in 
the former case was wider in scope than 
that in the latter because “the unnamed 
‘officers, agents, representatives and em- 
ployees’ are not only subject to a contempt 
proceeding for the violation of a court’s 
enforcement decree where equitable consid- 
erations prevail, but they are likewise sub- 
ject to a severe penalty, to be recovered 
in a civil action” (page 540). The distinc- 
tion which we made in the Reynolds case, 
however, cannot be made here because the 
enforcement of this order is lodged exclu- 
sively in the appropriate Court of Appeals 
by Sec. 11 of the Clayton Act (15 U.S.C. A. 
§21).° It is, therefore, our view that the 
Regal Knitwear case is controlling here. 


[Enforcement Decree Entered| 


The petition to set aside respondent’s 
cease and desist order is denied, and an 
appropriate enforcement decree will be 
entered upon presentation. 
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[] 67,922] The Lionel Corporation v. Central Appliance and Furniture Co., Inc. 


In the Illinois Appellate Court, First District. No. 46345. Filed November 24, 1954. 
Released December 20, 1954. 


Appeal from Superior Court, Cook County. 


Illinois Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Enforcement Suits—Appeals.— 
Where a plaintiff was granted injunctive relief in its action under the Illinois Fair Trade 
Act, an order vacating the injunction was reversed on the ground that the trial court erred 
in denying the plaintiff’s prior petition for a change of venue. The contention that the 
order granting injunctive relief was not appealable because the order reserved jurisdiction 
for “enforcing, modifying, or altering” was held to be without merit. Nevertheless, the 


order vacating the injunction order was appealable. 


See Fair Trade, Vol. 1, J 3320. 


For the appellant: Weissenbach, Hartman, Craig and Okin, Chicago, III. 
For the appellee: Wisch, Crane and Rosell, Chicago, Ill. 


[Fair Trade Injunction] 


Mr. PresipInc Justice Kirey delivered the 
opinion of the court [Jn full text]. 

This is an action under the Illinois Fair 
Trade Act (Ill. Rev. Stat., 1953, Chap. 121-1/2, 
§ 188-191) seeking an injunction and dam- 
ages. Injunctive relief was granted plaintiff 
in a decree of February 23, 1950. On Decem- 
ber 3, 1953 the decree was vacated. Plain- 
tiff has appealed. 

The first order, appearing in the record, 
following the entry of the decree of Febru- 
ary 23, 1950 is an order entered October 23, 
1953, reassigning the cause for further pro- 
ceedings “in conformity with the decree.” 
This was on defendant’s motion and appar- 
ently without notice to the plaintiff. On 
November 5, 1953 defendant upon notice to 
plaintiff was given leave to file the petition 
to vacate. The Chancellor ordered the peti- 
tion filed and set a hearing on the petition 
for November 9th. November 6th plaintiff 
petitioned for change of venue. The change 
of venue was denied after the Chancellor 
“heard arguments” and was “advised in the 
premises.” Thereafter the proceeding led 
to the entry of the order of December 3, 
1953 from which this appeal is taken. 


[A ppealability] 


The defendant urges the novel contention 
that because the decree of February 23, 1950 
reserved jurisdiction the order for the in- 
junction was interlocutory and the petition 
to vacate a virtual motion to dissolve and 
the instant decree an order of dissolution of 
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an interlocutory order from which there is 
no appeal. That decree is expressly ‘“perma- 
nent” and the record and the terms of the 
decree in our opinion establish the injunction 
as permanent. That decree despite the reserva- 
tion “for enforcing, modifying or altering” 
ordered the issuance of a permanent injunc- 
tion and. was not an interlocutory order. 
(Roddy v. Armitage-Hamlin Corp., 401 Ill. 
605, 610.) It seems clear a permanent in- 
junction was contemplated under the condi- 
tions and circumstances existing when the 
injunction issued. 


Furthermore the decree of December 3, 
1953 did not merely modify or alter a previ- 
ous decree but vacated it. Also an order 
dismissing the complaint would not have 
been proper because the complaint sought 
damages as well as the injunction. This fact, 
however, does not render the order unap- 
pealable since the decree vacating the in- 
junction order definitively disposed of the 
prayer for injunction and is accordingly 
appealable. Ylonen v. Ylonen, 2 Ill, 2d 111, 
116; Roddy v. Armitage-Hamlin Corp., 401 
Ill. 605, 608-13; Brauer Machine and Supply 
Co. v. Parkhill Truck Co., 383 Ill. 569, 573-9; 
Rettig v. Zander, 364 Ill. 112, 115-16. 


We have read Rettig v. Zander, 364 Ill. 
112, and the other cases cited by the de- 
fendant and find no rule inconsistent with 
our conclusion on this point. Defendant 
refers us to Murphy v. North America Co., 24 
F, Supp. 471, for an injunctional decree which 
reserved jurisdiction to modify or alter a 
decree in the future. The court there charac- 
terized the decree as a “final decree.” 
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[Change of Venue] 


Plaintiff contends the Chancellor erred in 
denying the change of venue. The only 
relevant reason assigned by the Chancellor 
for denying the change was that it was filed 
after “the court had entered an adverse rul- 
ing to plaintiff in permitting the filing” of 
defendant’s petition to vacate. The order 
of denial entered November 6, 1953 recites 
that “the objection of plaintiff filing of de- 
fendant’s motion and petition is denied.” 
Defendant argues that the record therefore 
shows the petition for the change of venue 
was not timely and the Chancellor did not 
err in his ruling although the petition con- 
formed to the formal requirements of the 
Venue Act. (Ill. Rev. Stat. 1953, Chap. 146.) 


We think the Chancellor erred in denying 
the change of venue. The adverse ruling 
referred to by the Chancellor and the de- 
fendant was as to whether the petition to 
vacate should be filed. The ruling was not 
upon the sufficiency of the petition. Until 
the petition was filed there was no issue or 
proceeding before the Chancellor which could 
be changed. 

In Talbot v. Stanton, 327 Ill. App. 491, a 
motion for change of venue was held timely 
though made while movant’s motion to dis- 
miss was pending. In the instant case plain- 
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tiff’s motion to dismiss was not made until 
after the change of venue was denied. In 
Commissioners of Drainage District v. Goem- 
bel, 383 Ill. 323, the court at page 329 said: 
“the application must be made before the 
hearing starts.” The order in the instant 
case denying the change set a date for a 
hearing thereof in advance of the date of 
the hearing of the petition to vacate. In 
Juckins v. Professional Service Corp., 318 Ill. 
App. 368, cited by defendant, the case was at 
issue and was held for trial at 10 A. M.; 
when it was called for trial at 11:30 defend- 
ant asked for a continuance which was denied: 
that defendant then made the motion for 
change of venue; and that the motion showed 
defendant knew of the judge’s ‘“‘prejudice” 
when the motion for a continuance was made. 

Because we have decided the Chancellor 
erred in denying the change of venue it 
follows that all proceedings subsequent to 
the order of November 6, 1953 are void. 
Talbot v. Stanton, 327 Ill. App. 491. 


[Reversed and Remanded] 


The decree of December 3, 1953 is re- 
versed and the cause is remanded for further 
proceedings. 


Reversed and remanded. 
LeEWE and FEINBERG, JJ., concur. 
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ANTITRUST CONSENT DECREES 


Aluminum 
Aluminum Co. of America (DC N. Y.; 1954.) sis 4. 44 9,627,745 


Automotive parts 
National Automotive Parts Assn. (DC Mich. ; 1954) § 67,749 


Batteries 
Assn. of American Battery Manufacturers (ICG Mos: 


1OS4)eurigts.). 9. 6). sabioid blo). bre salt 67,753 
Candy 
Tobacco and Candy Jobbers Assn., Inc. (DC Ohio; 
OOF) 4 APCOL LY 1 DO), soit A to. gan) { 67,798 


Carbon dioxide 
Liquid Carbonic Corps: (DE INYY. 1954)). 5: J 67,760, 67,856 


Cast metal rolls 
Blaw-Knox Co. (DC-Pa.; 1954) yasieod easlaraee ,y { 67,750 


Chlorinating equipment 


Wallace & Tiernan Co., Inc. (DC R. I.; 1954)... .. 
-.... $67,828, 67,901 


Color film 

Eastman KodakiCo. (DON, Y.3 1954) oadauv) fos ] 67,920 
Electric signs 

Natl. Electric Sign Assn. (DC Ill; 1954)......... {| 67,724 
Electrical equipment 

Radio Corp. of America (DC Del.; 1954).......... | 67,704 


Electronic equipment 
Golden Gate Chapter, Natl. Electronics Distributors 


Jag SS ee SOB SEY RE ey ee a eS ee { 67,800 
Embroidery 
Embroidery Cutters Assn. (DCN. J.; 1954)...... 967,891 
Flowers 
Allied Florists Assn. of Illinois (DC Ill.; 1954)... . 967,804 
Food 
New York Great Atlantic & Pacific Tea Co., Inc. 
CW Gen Ota ut te Pe me Nc oe ea | 67,658 


Food machinery patents 
Food Machinery and Chemical Corp. (DC Cal.; 
Oe ee etn at TRAN ee | 67,829 


Fruits 
Providence Fruit & Produce Building, Inc. (DC 
LE Ba ES IG eee PP Ac a ee {] 67,872 


70,019 


70,020 Antitrust Consent Decrees 
Funeral merchandise 
Liberty National Life Insurance Co. (DC Ala. ; 1954) {[ 67,801 


Gloves, knitted 
Ass’n of Knitted Glove & Mitten Mfrs. (DCN. Y.; 


LK) Ree weerrtien dl. Gee oe een J 67,638 
Holding company (local transportation systems) 
National ‘City Lines; Ine) (DC T1954) a5 ae = J 67,917 
Ice 
National Ice and Cold Storage Co. of California 
CDC; Call 1954). aa sock: =) eet Oe oe eee {| 67,660 
Knit fabric machines, rayon warp 
Celanese Corp. of America (DC N. Y.; 1954)...... | 67,723 


Lamps, fluorescent 
General Electric Co“(DCINY]. 751954). sae 
oh gl ak este a sina ee See { 67,714, 67,794, 67,795, 67,796 
Machinery, seamless hosiery 
Scott Walliams, Ine GCN. Y cal Oo) ee ee { 67,748 


Machinery tools 
Cincinnati Milling Machine Co. (DC Mich. ; 1954) .. § 67,733 


Metal abrasives 
Pittsburgh Crushed Steel Co. (DC Ohio; 1954).... {67,892 


Mortgage loans 
Investors Diversified Services, Inc. (DC Minn.; 


1954) iver ges sas ay ont ae rr 1 67,799 


Pencils 
American Lead Pencil: Co. DCN.) 1054 ees { 67,676 


Pleating 


Pleaters, Stitchers and Embroiderers’ Assn., Inc. 
(DC-N2 Y¥ns 1954) 0 0 ae ee cen { 67,890 


Plumbing and heating supplies 


Northern Cal. Plumbing & Heating Wholesalers’ 
Assn. (DG Gal.3.1953) 


Publisher of price books 


Northern Cal. Plumbing & Heating Wholesalers 
Assit (DC: Cal 1953S \i. nec) en q 67,635 


Pumps, turbine 


Natl. Assn. of Vertical Turbine Pump Manufacturers 
CDG “Galle 1954 its ons 6 oo re { 67,803 


Radio equipment 


Golden Gate Chapter, Natl. Electronics Distributors 
Assn. (DC Cal’; 1954) ag) en ee {| 67,800 


Antitrust Consent Decrees 


Refrigerators, absorption 


Sere eC Pas 1054s te enka { 67,665 
Rubber 
Wom uppern@o: (IC NV. 1954) oo tee eet { 67,771 
Stationery 
Stationers Assn. of Southern California, Inc. (DC 
Ce7Billntn! USE Ge SRNR oy Se aaa a {| 67,669 
Theatres 
ochine Chain Pheatres, Inc, (DCN. Yor 1954) ...... { 67,902 
Tobacco 
Shade Tobacco Growers Agricultural Assn., Inc. 
lew cay ah tis 996 BE c OV aaa era tO ae arcane { 67,751 
Tobacco and Car Jobbers Assn., Inc. (DC Ohio; 
ES mn Oe. TEA et AD oe ka { 67,798 
Toilet goods 
pro’ Corp (OC Nosy 1954) fe BC iase Biting { 67,778 


Turbine pumps 
Natl. Assn. of Vertical peut Pump Manufacturers 
CDGxE aligtTO54) oe Nos eho bbe {OSS . oi. ods {| 67,803 


Ultramarine blue, laundry blue 
Standard Ultramarine and Color Co, (DC W. Va.; 


Ik by kc a elena ais aedneeaay oaiis Dae 
Vegetables 
Providence Fruit & Produce Building, Ine. (DC 
MR BOS ware PA a ok ae Uae {| 67,872 


Venetian blinds and parts 
Henter: Mouclas*C orp. (DC -Calb 1994) cs gee ores {| 67,802 


70,021 


70,022 


ATTORNEY GENERALS’ OPINIONS 


Idaho 
Use of trading stamps with fair traded merchandise 
illegal 
Opinion of April (3, 1OS4eer. 6: 4) ota ee ] 67,772 
Wisconsin 


Cutting prices to meet competition from similar products 
Opinion ‘of January’ 29,1954), DUS omrihne ils ia { 67,830 


Quantity discount deductible under sales below cost law 
Optnion. of May 6,.1954 °.. 9 ee J 67,851 


70,023 
FEDERAL TRADE COMMISSION CASES 


Advertisements for business directories 
Directory Publishing Corp. (CA-2; 1953) 


Anti-hog cholera serum 


Aucbar serum Con (CA-7 > 1954)... se {| 67,921 


Books 


New American Library of World Literature, Inc. 
WOR=25 OSA) eet re OE SAD) ce! | 67,752 


Encyclopedias 
Standard Distributors, Inc. (CA-+2; 1954)... . | 67,689, 67,712 


Exclusive dealing 


rie yl ys | 67,652 


dmuchiorserameCo. ((CA-7 3 1954) 20s eens land { 67,921 

Gambile-Skognro,dine) (CA=89'1954). 0. a, oe). {| 67,687 
False entries in records 

Caine neo Mle POSS INeE eid = PE ame atey Sree { 67,716 
“Free” goods 

Rosenuitim (GAZ = 1954) 22 ee cn ov ee lee {| 67,814 

Standard Distributors, Inc. (CA-2; 1954)......... J 67,712 
Furnaces and heating equipment 

Holland Furnace Co. (DC Mich.; 1954)........... J 67,858 
Injunction restraining FTC proceeding dissolved 

Holland Furnace Co. (DC Mich.; 1954)........... {| 67,858 
Lotteries 

Perry coalési@ohGCAl7: 1084). . henaricad Newel { 67,870 

Seymour Sales Co. \(CA=DIC; 1954) oo occlee es { 67,880 
Medicinal preparation 

Delein- GorprtCAno IC t1054)— FO A doe Ae { 67,791 

Marlene’sp Ince: (GAR AIOS4)e eo morte 8 os ease { 67,882 
Miscellaneous merchandise 

Gamble-Skogmo, Inc. (CA-8;"1954) 7.00.0 ov. es... | 67,687 

PEPiy) SACS CO. ( CA<7.0 1994), Paiyews bode nn eee { 67,870 

Seymour males Cor (CADE 1954) Se oa { 67,880 
Misrepresentation 

American Tack Co., Ince: (CA-2% 1954). 6 nw s nes { 67,713 

POLE ASOLD a cl CoS ODA) 0.5 aloe «4 FAS spans “preys { 67,791 

Nartenesamien( CAq/ 31954) io ceca ee ss te ees 6s ] 67,882 

New American Library of World Literature, Inc. 

CEC OS! Oe eee { 67,752 
Primal coducts, 1c, (CA-2;°1954)... 2... { 67,663 


Standard Distributors, Inc. (CA-2; 1954)... 67,689, 67,712 


70,024 Federal Trade Commission Cases 


Paint 

Prima Products, Incy(CA-2 1952) 7 eee {67,663 
Solicitation by mail 

Directory. Publishing ‘Corp. (CA-2 21953). {67,652 
Thumbtacks 

American Tack Cor, Inc.(CA-2. 1954) ee {| 67,713 


Wearing apparel. 
Roseblum (CA-2; 1954)... 2.25) 32 ce { 67,814 


ROBINSON-PATMAN ACT CASES 
PRICE DISCRIMINATION PROHIBITED—Sec. 2(a) 


Discovery through interrogatories in treble damage 
suit permitted 
Kainz v. Anheuser-Busch, Inc. (DC IIl.; 1954)... § 67,708 


Government injunction suit not barred by existence 
of private consent decree 


ero orcen GO (U omoup: Cts 1954). 0... { 67,754 
Intervention in price discrimination suit denied 
Standard:Oil Co, v, FTC (CA-7'-1954) 0... {67,727 


Local price cutting 


Moore v. Mead’s Fine Bread Co. (U. S. Sup. Ct.; 
1954) .que. L.A) ayroie boenitodt -noeger) .¥ 0). 1 67,906 


Refusal to sell past customer does not constitute price 
discrimination 
Naifeh v. Ronson Art Metal Works, Inc. (DC 
Okla.¢ 1953) +s 22.3. PORT [wd JO) Jodararaque ' { 67,646 


Violation as defense to contract for purchase of goods 


American Woolen Co., Inc. v. Miller-Schulman 
Sorte ee OUP Ot oot ee { 67,895 


BROKERAGE COMMISSIONS—Sec. 2(c) 
Forced payment of commissions on sales made by 


plaintiffs 
Avon Publishing Co., Inc. v. American News Co., 
Pee MIO ING Ve LOSE ONS oo Fo tes os ay EON OLS 


UNLAWFUL TO BE PARTY TO DIS- 
CRIMINATION—Sec. 3 


Constitutionality 
Hershel California Fruit Products Co., Inc. v. 
Hunt Foods,Ine, (DC) Cals; 1954) cr xo bo: { 67,653 


Treble damage judgment for local price cutting 
Moore v. Mead’s Fine Bread Co. (U. S. Sup. Ct.; 
LODAN SRR ATE Vises IP gba L wie 2IRIG bo ter {| 67,906 


Underselling in certain trade zones 
Bruce A. Mackey v. Sears, Roebuck & Co. (DC 
PL occ AML LADD cin Secce tiene won {] 67,788 


70,025 


70,026 


STATE FAIR TRADE ACT CASES 


MILLER-TYDINGS AMENDMENT TO SHERMAN ACT 


Application to interstate transactions of contract signer 
Sunbeam Corp. v. Masters, Inc. (DC N. Y.; 1954) .......... {| 67,841 
State Fair Trade Acts previously enacted : t JE 
Union Carbide and Carbon Corp. v. White River Distrib- 
isReopccprel briSoM Wawalisy (Cineuarermp Gis IOS g  oouse cecknonssue { 67,781 


McGUIRE AMENDMENT TO FEDERAL TRADE 
COMMISSION ACT 


Constitutionality : 
General Electric Co. v. Masters, Inc. (N. Y. Ct. of App.; 

$954) oo) he de wl ati oe oA a ee ae ee { 67,776 
Grayson-Robinson Stores, Inc. v. Lionel Corp. (U. S. Sup. 

eee) OSA a eee eee we ce Sn te we 2 a ee { 67,877 
Klein on the Square, Inc., S. v. Lionel Corp. (U. S. Sup. 

Ct.? 1954) ines ud) Bh OTA ee oF .. § 67,878 
Lionel Corp. v. Grayson-Robinson Stores (N. J. Sup. Ct.; 

LOS 4) eee Ae pee eee ane Pb. tehg ean Oaeee Bae eee { 67,717 
Masters v. General Electric Co. (U. S. Sup. Ct.; 1954)..... 1 67,907 
Scovill Manufacturing Co. v. Skaggs Pay Less Drug Stores 

(GalSDist iCteoteApo O54)0 0 sree re Ne Se LOL OUS 
Tichenor Antiseptic Co., Dr. G. H. v. Schwegmann Bros. 

Giant Supermarket (DiC Eas 1954) = ee ete { 67,773 

Contract terms in compliance with Act (DC N. Y.; 1954)...... { 67,806 
General Electric Co. v. Masters, Inc. (N. Y. Ct. of App.; 

1954): eer lpr 2s LEED. ay) a ceupe hia yey 0 ee ey etna { 67,776 
Masters, Inc. v. General Electric Co. (U. S» Sup. Ct; 

O54) eee TT SERS SE SSE ne 7 ae ea | 67,907 

Interstate commerce opened to operation of state fair trade acts 
Sunbeam Corp. v. Masters, Inc. (DC N, Y.; 1954) .:....... 1 67,841 
Legality of fair trade arrangements between producer-whole- 
saler and competing wholesalers 
U. S. v. McKesson & Robbins, Inc. (DC N. Y.; 1954)... .. | 67,805 


Nonsigners in non-fair trade areas not free to violate laws of fair 
trade states 
General Electric Co. v. Masters Mail Order Co. of Wash- 


ington, DCs slic. COG ENE Ye n105:)) ae { 67,827 
Masters, Inc. -y,,. General, Blectric Ca. (U,S..Sup.,Ct.: 
1954)"Gth. MP ARS Se OM eee { 67,907 


Operation of retail subsidiaries by manufacturer no defense to 
fair trade violations 
Eastman Kodak Co. v. Aljan Camera Co., Inc. (N. Y. Sup. 
Cts 1054) 6T . oD. atu) tural . cic) foals { 67,770 


Order entered prior to McGuire Act staying injunction against 

fair trade violations not vacated 
Ee Carpet Sweeper Co. v. Leventhal (N. Y. Sup. Ct.; 
1954) 


Re-enactment of State Fair Trade Act unnecessary after passage 
of McGuire Act 
General Electric Co. v. Masters, Inc. (N. Y. Ct. of App.; 


O54) he Fe tat nate le e er be he A ae . 675776 
Masters, Inc. v. General Electric Co. (U. S. Sup. Cte 
eh) eRe oboe { 67,907 
State nonsigner provision made applicable to interstate com- 
merce 


General Electric Co, v. Packard Bamberger & Go:, Ine. 
CNes Supe Gte91953)) 


State Fair Trade Act Cases 


Validity of State Fair Trade Act enacted prior to McGuire Act 
a question for State Supreme Court 


Elgin National Watch Co. v. Barrett (CA-5; 1954)........ q 67,775 
ARKANSAS 
Constitutionality 
Union Carbide and Carbon Corp. v. White River Distrib- 
utonsalbic. (Awk :GhinGtrRhO54s. Ucil. oe. cel seas). 2 { 67,781 


Nonsigner provisions of Act not violative of federal due process 
clause 


Union Carbide & Carbon Corp. v. White River Distributors, 


cee GIO A tal OA ans a tks eae toy de we toe os a J 67,711 
CALIFORNIA 
Constitutionality 
Scovill Manufacturing Co. v. Skaggs Pay Less Drug Stores 
(Eq Dist Ctr ot sani ehOOA) imme tei ae eame betes een { 67,908 


Employee discounts do not destroy fair trade system 


Bnawley: Corp. vsGrosshoht (Cal. Supt 1954) . ee { 67,681 


CONNECTICUT 


Preliminary injunction prohibiting a nonsigning retailer from 
selling below fair trade prices granted 
Revere Copper and Brass, Inc. v. Economy Sales Co. (DC 


Contes 4) ) AA SEI. FONE eRVOIe MOR aIGO al» thy J 67,835 
DELAWARE 
Nonsigner provisions of Act held constitutional 
General Electric Co. v. Klein (Del. Sup. Ct.; 1954)........ J 67,774 
FLORIDA 


Constitutionality as applied to nonsigners 
Miles Laboratories, Inc. v. Eckerd (Fla. Sup. Ct.; 1954).... { 67,700 
Sterling Drug Co., Inc. v. Eckerd’s of Tampa Inc. (Fla. 
Supa Ciel O54) eee eae, aoe eed be ce cea} ema { 67,701 


ILLINOIS 


Appealability of order vacating injunction order 
Lionel Corp. v. Central Appliance and Furniture Co., Inc. 
RUEPNG ps Cte OS A te Re ee A ga Ine ad an te q 67,922 


Refusal to sell to nonsigner defendants is exercise of legal right 
Sunbeam Corp. v. Central Housekeeping Mart, Inc. (Ill. 


EAD Dra ESOS A ine Meee Mee Nd clan espns a PON 8 { 67,789 
INDIANA 
Constitutionality 
Sherwin Williams Co. v. Bargain Barn, Inc. (DC Ind.; 
TOBE ah oh et Pole ler ae ole . § 67,697 


Nonsigning retailer permanently enjoined from selling below 
fair trade prices 
Sherwin Williams Co. v. Bargain Barn, Ine. (DC Ind; 
1054)? GRE eA SSS Re Gian VIR. POTS fe Uy 1 67,697 


LOUISIANA 


Act applicable to interstate transactions without necessity of re- 
enactment because of McGuire Act ‘ 
Tichenor Antiseptic Co. v. Schwegmann Bros. Giant Super- 
Heme TR Ol) GaleaselOS4 aetna gee ct ne eens q 67,773 


70,027 


70,028 State Fair Trade Act Cases 


Removal of trade marks and labels from products prior to sale 
constitutes fair trade violation 
Hoffmann-LaRoche, Inc. v. Schwegmann Bros. Giant Super- 
markets: (DG, La: 41954) aes at epee nee ee ee { 67,779 


MICHIGAN 


Inducing breach of fair trade contracts prohibited ‘ 
Argus Cameras, Inc. v. Hall of Distributors, Inc. (Mich. 
Cite Cte, 1954) wal estan fect ogo ane { 67,916 


Nonsigners’ agreement to comply with Act insufficient 
Bulova Watch Co., Inc. v. Weinstein (DC Mich.; 1954).... § 67,810 


MISSISSIPPI 


Constitutionality to be determined by State Supreme Court 
Elgin National Watch Co. v. Barrett (CA-5; 1954)........ 1 67,775 


NEBRASKA 
Constitutionality 
General Electric Co. v. Brandeis & Sons (DC Neb.; 1954) ... {67,682 


NEW JERSEY 


Appeal from fair trade decision dismissed for want of “substan- 
tial federal question” 
Grayson-Robinson Stores, Inc. v. Lionel Corp. (U. S. Sup. 
Gis Ghd ho oy. 2 ii Paint te Peli e Mubeeke ME bee Ld { 67,877 


Constitutionality 
Lionel Corp. vy. Grayson-Robinson Stores, Inc. (N. J. Sup. 
Cee LOS 4) 5. cl, SOON TROD OR 1a) aie atte ctenr {| 67,717 


Contract stipulating minimum resale prices contained in separate 
price list complies with Act 
Revere Copper and Brass, Inc. v. Grayson-Robinson Stores, 
Tnes"(D YN YY 291954) ee peri tye eee eee eee J 67,806 


Interlocutory order against nonsigner conditioning right to close 
out stock upheld 
Sunbeam Corp. v. Windsor-Fifth Avenue, Inc. (N. J. Sup. 
Cte; 1953) seit. teak ended yet Abe Se ee {| 67,644 


Nonsigner provision applicable to products moving through in- 
terstate commerce 
General Electric Co. v. Packard Bamberger & Co., Inc. 
(No JoSup:-Ct2 1953). Se ne J 67,643 


Order requiring disclosure of source of goods purchased upheld 
Sunbeam Corp. v. Windsor-Fifth Avenue, Inc. (N. J. Sup. 
5 ae D2) ee ee Rene SE ati e | 67,645 


Temporary injunction to prevent sale of utensils below price 
fixed by fair trade contracts granted 
Revere Copper & Brass, Inc. v. Grayson-Robinson Stores, 
Tne QDIC "NIV. 5954) 4e sieht  o)., ae ot { 67,729 


Korvette-Hempstead, Inc. (N. Y. Sup. Ctl. O54)) eee 1 67,783 
Revere Copper & Brass, Inc. v. Grayson-Robinson Stores 

Inc) (DCN. Y:;-1954) Avatar Oe Be de ee { 67,729 
Westinghouse Electric Corp. v. Charles Appliances, Inc. 

CNS Ys up. Cts [O54 ) nt «10:6, ry dh ig eee eee f 67,685, 67,838 
Westinghouse Electric Corp. v. Hempco Corp. (N. Y. Sup. a 


Ge; 1054) ey cents ee { 67,812 


State Fair Trade Act Cases 


Constitutionality 
aoe Electric Co. v.. Masters, Inc. (N. Y. Ct. of App.; 
Klein on the Square, Inc., S. " ionel @Bep: (U2 S2 Shp: 
Gee 1954) sats Ae devi Sete an Sissel: arch wai 


Masters, Inc. v. General Electric Co. (U. S. Sup. Ct.; 1954) 


Contracts made by distributors rather than trade-mark owners 
Du Pont de Nemours and Co. v. E. J. Korvette Co., Inc. 
GINS VARS Tipe tee O5 4) ere ri A Aki eee tee ie 

Defenses insufficient against temporary injunction 
Du Pont de Nemours and Co. v. Branscombe (N. Y. Sup. 
Ct.; 1954) 


Injunction 
General Electric Co. v. Schreibman (N. Y. Sup. Ct.; 1954) 


Denial of temporary injunction when issue requiring trial is 
raised 

(cere v. Two Guys from Harrison, Inc. (N. Y. Sup. 

TOE AS) Mes see ae Ra gO GENT Vn ET cas a 

Rifkin v. Rose (N. Ne Sa GRO SAN etek ae aan ee 


Discrimination by plaintiff as ae to enforcement 
Bissell Carpet Sweeper Corp..v. Minute Men Radio & 
Appliance Corp. (N.Y. Sup. Ct.; 1954)t: : oe 1. 803 -etes 


Erroneous theory of law as defense to contempt proceeding 
Revere Copper & Brass, Inc. v. Midston Mart, Inc. (N. Y. 
SupmGt. V1I95SA) sal: 60 ersinis)), ata me ue ) thnlse ts auers 


Evidence of eee obtained by unlicensed persons 
Revere Copper. & Brass, Inc. v. Stern (N. Y. Sup. Ct.; 
1953) A 1) on). SemsvA. iid ebay oy. 9209. mks 
Extenuating circumstances as basis for staying fine 
General Electric Co. v. Dinsen & Co., Inc. (N. Y. Sup. Ct.; 
1954)sf..,.00 sosmiladé. sink -nablod ool) .oiiodlal. tex 
Failure to enforce as defense against enforcement 
. Bissell ead oes Cory, Jbeventhal (Ne Ye Sip. 6r: 
151) em a ee ee ee ee Rr ter ender oe 
General Blecteig GS v. Utility Appliances 
Radio & Television Corp. (N. Y. Sup. Ct.; 1954) ........ 
McGraw Electric Co. v. Veeds Television & Appliance Co. 
(GN, WE Sibtes ins 1954) te ac eh ee en eae 


Injunction during trial 
General Electric Co. v: Bernstein (N. YoSup! Ct.; 1954). . 
Revere Copper & Brass, Inc. v. his Brite peoke, (N. PY}; Bish 
Ch: 195 Dhbics j6- yanatstiee: of-anh hsinal clienuin 
Westinghouse Electsie ‘Corp. Vv. Migsount Cesited Inc. (N. Y. 
Syne (SOU IRUGY 0) het ie aaa Tune ace ere ee nearer 
Nonsigners in interstate commerce’ 
Du Pont de Nemours and Co. v. eae CNGYS Sapa.Gis 
O54 ete ce ter: ln) Sieh Tt Lit 


Nonsigners in non- fair trade areas 


General Electric Co. v. Masters Mail Order Co. of Wash- 
jagton, 1D. ©. Inc. (DCIN pep l0o Gps he yee ee 


Sunbeam Corp. v. Masters, Inc. (DC N. Y.; ; 1954) . RE 


Picketing of store selling below fair trade price 
Klein on ‘the Square, Inc., S. v. Gross Distributors, Inc. 


GNESI, ESA LOY, eee ae eee See a q 


{| 67,776 
{ 67,878 
{ 67,907 


{| 67,899 


{ 67,912 


{ 67,915 


{ 67,790 
{ 67,855 


{ 67,859 
{ 67,706 
1 67,636 
{ 67,707 


{ 67,728 
{ 67,865 
{ 67,852 
{| 67,688 
{ 67,765 
{| 67,662 


1 67,893 


{| 67,827 
1 67,841 


70,029 


70,030 State Fair Trade Act Cases 


Price cutting at wholesale as defense against enforcement of 
retail prices j 
General Electric Co. v. Veeds Television and Appliances 


Col lnc. e (NSW Sune Chee O54) ieee ee kee eee nee J 67,672 
Price cutting by plaintiff as defense against enforcement 
Brock-v.’ Korvette 'Co:, Inc. (N.Y, Sup. Gt: 1954) ...8 34. J 67,894 
Ciba Pharmaceutical Products, Inc. v. Towns & James, Inc. 

(DC IN. vt OSA). sw. BREA | ye AO rei oa J 67,826 
General Electric Co. v. Stern (N. Y. Sup. Ct.; 1954)....... {| 67,860 
Gross v. Korvette-Hempstead, Inc. (N. Y. Sup. Ct.; 1954) rae 
McGraw Electric Co. v. E. J. Korvette Co. Inc. (N.Y. Sup. 

Ct-2195S4) «- 4) Aer, O teaser, oly. tae 1 67,823 

Purchase of merchandise prior to notice as defense to enforce- 
ment 


Brock v. E. J. Korvette Co., Inc. (N. Y. Sup. Ct.; 1954).... {67,894 
Du _ Pont de Nemours and Co. v. E. J. Korvette Co., Inc. 
CN2-Ys' Sip. Cts 105-40 ieee oe eee ee J 67,900 


Re-enactment unnecessary after passage of McGuire Act 
General Electric Co. v. Masters, Inc. (N. Y. Ct. of App.; 
OS) Ae rene ot Pe eee eee ee re tet, See ee 1 67,776 


ee ere cia ee La oe MP Oe RR re eat 7,907 
Removal of trade-marks or labels 
Hoffman-LaRoche, Inc. v. Schwegmann Bros. Giant Super- 
markets: (DC» Wa. 1954¥ tit ene a ie) Son 1 67,779 
Retail subsidiaries of manufacturer as defense against enforce- 
ment 
Eastman Kodak Co. v. Aljan Camera Co., Inc. (N. Y. Sup. 
C2 1054) ig acai tea went fee cd a Cea ae ee eens { 67,770 


Substitution of defendants in suit for injunctive relief 
Sunbeam Corp. v. Windsor-Fifth Avenue, Inc. (DG@Ne ¥4: 
1954) GooperT Gad qiee ss. \ii ar Sees um reed naan: { 67,780 


Temporary injunction against price cutting 
General Electric Co. v. Golden Rule Appliance Co., Inc 


(NAS Supt Ct 1054 9 Geek ae ee Bots OLRIE 
Westinghouse Electric Corp. v. White Plains Buying Serv- 
jee INGoCN..-Y.. SupCt.s 1954yor. ee ee ee { 67,743 


Violation as basis for counterclaims in bankruptcy 
Credit Men’s Adjustment Bureau, Inc. v. Bruno-New 


York) Ine (DCSN. Y.- 110540" seen as ae ne eee J 67,718 
PENNSYLVANIA 
Enforcement of established price on nonsigner 
General Electric Co. v. Sabreen (DC Pia. JOB ei ea { 67,639 
Preliminary injunction denied due to insufficiency of evidence 
Olin Industries, Inc. v. Danoff (DC Pazj1954)ofS. nehodars {| 67,820 
UTAH 
Constitutionality 
General Electric Co. v. Thrifty Sales, Inc. (Utah Dist. Ct.; 
L954), Ei Sn Beside. + Taecstdid gee Adit) SAE EE ne eae ea { 67,861 
WISCONSIN 


Temporary injunction denied where violation of fair trade con- 
tracts not established 
Mogen David Wine Corp. v. Borenstein (DC Wis.; 1954) 
Ue Bed whe bas hes an ik ha Te Shale sas dye Oe Ree 1 67,864 


70,031 
STATE UNFAIR PRACTICES ACT CASES 


NEW JERSEY 


Trading stamps in sale of gasoline lawful 
Sperry & Hutchinson Co. v. Margetts (N. J. Sup. Ct.; 
LON ele ee cre cee ee UR Ba OO. AP. vy cc Oe ane { 67,747 


WISCONSIN 


Computing cost to retailer by deducting quantity discounts paid 
about 30 days after month of purchase 
OpinionsoPAttormeydGeneral ... 695 See os. Ss aeons. { 67,851 
Meeting competition from bread manufactured by chain store by 
cutting prices of bread manufactured locally 
OpinionvofrAttéineysGeneral’® |. . Oeafseitromorm... Waini { 67,830 


70,032 


GENERAL TOPICAL INDEX 


for 


1954 Trade Cases 


—— 
peer ins 
dedUctionSpreie, ua eee ee {| 67,804 
. discriminatory discounts 1 67,683 
, false. ../5..... edi gaete aie 1 67, 663, 67,791 
“frees UPLON Rn. OF ET eRe Ta é 
radio and_ television monopoliza- 
HIGH ig PEO CR Re See ee . J 67,683 
. solicitation by HinilOs. eG RT es q 67,652 
Agreements 
. allocation of customers or territories 
PR ie Rome { 67,665 
. consolidation through foreign cor- 
poration fh. 1 Cee | 67,879 
. “covenant not to. Stel eae 1 67, 
employment CHRON Be es ed { 67,762 
. exchange Meh et Fan LOVELOW, 
exclusive salesas«. eee eee { 67,811 
. exemption 
. Operations conducted at — 
ablexcost 9a. J 67,651 


. extension of sub-licensing rights 


atter termination of { 67,704 
SpLEANCHISG pete. eet ae J 67,785 
. illegal 

DALticipationmin males eee { 67,641 
» Seah e I, ela ae { 67,842 
. licensing ALY SAFER { 67, 686, 67,733 
. market and territory allocation. 67, 679 
. NOL tO. Competes = =e ee eee { 67,903 
= Patent) licensin gaa ana { 67,813 
. payment of mortgage premiums 

HOLT ig Sete wnt Wall are ne T 67, 808 
. price fixing—see “Price fixing, con- 

spiracy” 

. restrictive 
Bee Dtycreandece ler ee J 67,917 
EELOVAltyaCOltiaCt Suet ene q 67, 787 


. sale of merchandise to another ae 

. solicitation of clients... | 67,863, 7 387 

. termination by consent decree. 4 67, 714, 
67,733, 67.771. 67.794. 
67,795, 67,799, 67,808 


P cimemlinnitatior ee ae eee ¢ 67,650 
yy hyd ea eer ie CON es an ae Oe { 67,892 
. unlawful 
eelepidiation=tn) 4 acer re © mee { 67,842 
Air freight 
CAI As cies it a { 67,735 
Allegations 
. Injury as result of antitrust viola- 
LLO I ge Go pag ge nore ee AT a ee 67,730 
. motion to strike allegations of back- 
SrOln dan Re eee ce eee J 67,837 


ADV 


Aluminum producers 


Hconisentudecree’ e202 BaaNaOL . q 67,745 
Answers 
J8sutiicietiey: it4: 10. ut. a 2 { 67,846 


Anti-hog cholera serum manufacturer 

. exclusive dealing suit:.....:... { 67,921 
Antifreeze manufacturer 

. injunction suit....f/ 67,711, 67,781, 67,893 
Antitrust laws 


. violations 
. allegations as to sections violated 
ee ee eR ea 67,868 
Arizona antitrust laws 
Pip UNCtiOl. Stilt eee eee { 67,903 
Arkansas Fair Trade Act 
. constitutionality, Gs..-5 5. {| 67,711, 67,781 
Attorneys 
disqualitvcationy == eee {| 67,862 
Automobile manufacturer 
. restraint of trade action........ J 67,905 
Automotive parts distributors 
fe consentedecrecy., eas ee ee { 67,749 
Ib 
Bakery 
~ damagelsiit. a4 ee eee 67,906 
Bankers, mortgage 
BC ODS Da Gyan ce ane ee a ee J 67,808 
Bankruptcy Act 
. counterclaims in damage suit...§ 67,718 
Beer distributor 
“@ CONSPIRACY Grae Jae yk eee J 67,766 
Bill of particulars 
. conspiracy proceeding ..ff 67,846, 67,867 
“Block-booking” 
. franchise agreements .......... 7 67,785 
Book reprints 
* “misrepresentation —............. { 67,752 
Boxing business, professional cham- 
pionship 
EmOnopoly,..o-2. ake eee { 67,758 
Boxing clubs 
CONS Dic Cy Aen ae et {| 67,695 
Boycott 
. enjoined by consent decree..... ff 67,800 
. merchandise not subject to fair trade 
PEELS bt es ne { 67,783 
_ secondary Wea eet een {| 67,807 
Bread 
. price cutting to meet competition. . 
<3 jer 6 nee ee ae 67,830 
Brewery 
. unlawful combinations... J 67,675, 67,696 
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Brokerage fees 
. payment of commissions on sales 


_. from “outside” mediums...... { 67,738 
Building corporation 
. refusal to rent space in terminal 
Dpuildinecuse sere SA ick aa at J 67,872 
Burial vaults 
BeCOIMP alti Fe eee ates cites: cect { 67,782 


pr aIA@e SUID prime eae 5 yay 1 67,904 
Business directories 
. advertisements solicited by mail 


NO Te hea are lee Cea ay Serna ea { 67,652 
er eee 
California Cartwright Act 
pe CONSDITACY pare ag sis as { 67,719 
. right of union to represent owner- 
ATIVETS) An. Shae se Se te { 67,657 


California Combinations in Restraint of 
Trade Law 
, constitutionality, mmoles ieee ¥ 67,651 


California Fair Trade Act 
Ssconstitutionality -. - mofressecwe: { 67,908 
. sales below fair trade price...... { 67,681 

Camera 
= Ganlesresbielhy 5 ea, Bree { 67,736 

Can manufacturer 
COR ARA STONY 0 SO aOR PPS ¥ 67,914 

Candy jobbers 
Meonsenmadecree’-) 4..-554 5-0" { 67,798 

Carbon dioxide producer 
. consent decree ......... { 67,760, 67,856 

Carpet sweeper manufacturers 
PS jUNCHONMGUItse gee os: ses es { 67,728 

Cast metal rolls manufacturer 
sconsent decteem eee. ee q 67,750 


Cease and desist order 


N IOGINCALION ancy dense. J 67,712, 67,791 
Cemetery corporation 
. complaint . /'§ 67,782 


_ motion for summary judgment. .{[ 67,782 
Chemical manufacturer 

Wirionopolyisiity wate ake. es q 67,905 

_ patent immunity grants ....... 67,739 
Chlorinating equipment 

. consent decree.......... J 67,828, 67,901 
Civil suits 

_ dismissal based on public interest 


Lo on au acme ad 67,844 
ETIGOPIESSLISSIIC) See tert erat lbs: q 67,874 
_ trial precedence over companion cri- 

minal case requested......... q 67,741 


Clayton Antitrust Act 
- admission of evidence under Sec. 5 


67,655 


, cir Fens nie en ean aan ; BAG 
- statute of limitations applicable. . 
67,722 


_ prima facie evidence 
- antitrust decree admissible as.... 


Lorch: aa eR ME aos Dade J 67,674 


statute of limitations as defense. . 


ee ete saw { 67,667 


70,033 


“Clean hands” doctrine... .§ 67,711, 67,718, 
67,729 


“Club plans” 
. effect upon merchandise distribution 
«ch RE Ra A ae ie aa oe { 67,685 
Pe Pricemvwiolationss 1s saosin {| 67,783 
: Salesibelow: fixed; price... .... q 67,729 
Collusive bidding 


. knitted glove manufacturers... .] 67,638 
Combination 
. agreement not to pay mortgage pre- 


RATIUITTY as. eee ote er eo ae { 67,808 
. patent joint venture to eliminate 
COMPECILOn eet eee toro ia 67,656 
. picketing as unlawful .......... {| 67,675 
Commissions 
. compelling payment on certain sales 
A Pho. 8. ogy acca eee eee 67,738 


Common carriers 
. jurisdiction of administrative agency 


Ry EPR oc esis ate ete ane 67,642 
Competition 
. destruction established ........ { 67,906 
Mis iree. and! Opel. .44- sae ce { 67,908 
Complaint 
Mebilimofepanticularsy cnur yer { 67,868 


_ failure to state cause of action. .{/ 67,730 


Manotionatonstrikesmy esses .e* 67,691 
_ restraint of trade charged...... q 67,735 
. supplemental answer 
. motion for leave to file....... q 67,874 
Congress 
) lesislatives powers em ee J 67,910 


Connecticut Fair Trade Act 
_ resale price maintenance contracts 


RA Fei eB ONIOD: SIRES A AN 67,835 
Conspiracy 
. advertising 
. price discrimination ......... { 67,896 
_ conclusory allegations permitted... 
Pe See poy ey he ae pen aa 7,818 
_ conscious parallelism. . . . | 67,843, 67,854, 
67,866 
discovery, extent Of .4...... +3, { 67,825 
_ employees acting with employer 
ComporatiOne ery { 67,746 
Bueyidicnicen sarin J 67,640, 67,754, 67,757, 
67,808, 67,835, 67,862, 
7,866, 67,871 
_ continuing loss of sales....... q 67,763 
MPRENCTIL CIENCY, err ote Saeco { 67,843 
iOhorizontal ...7 .... eee {67,789 
Minstructions to, jury ........-.%3 {| 67,757 


- interstate commerce restrained. .{| 67,693 


_ labor laws as defense.......... ¥ 67,756 
ON ea Pe. Ree eee VIER { 67,661 
‘Mnationallo taal. Luge oe), al ees BTS {| 67,661 
. office space, control Oteke 2 P| ites 
. papers not proper art, of; recor, 

eat aia co ee een 67,758 
price fixing. ea. { 67,724, 67,726, 67,889 
MIDLOOLES Meee. : { 67,690, 67,692, 67,694, 


CON 


70,034 


Conspiracy—continued 


= nestraint of trade . ees 1 67,673, 67,733 
. District of Columbia../.. 206 { 67,910 
. sufficiency of allegations . | 67,570, 


OF ioe) 


Boe pusaality 
Arkansas Pair “Uradé- Acts. | { 67,711, 
67,781 
. California Fair Trade Act. . -§ 67,908 
. Delaware Fair Trade Act 67,774 
. Florida Fair Trade Act. .{ 67, 700, 67,701 


indiana shai Dtade Acts). ues 1 6 


. Nebraska Fair Trade Act...... q 67°682 

. New Jersey Fair Trade Act... .f 67,717, 
67,877 

. New York Fair Trade Act T 67, 776, 


67, 878, 67,907 


Robinson-Patman Act.......... { 67,653 
CSitempt 
S2CiNPPORN OV 1s 67,844, 67,845, 67,850 
eeEP ai tial> 18,82 oe ler tu eae 1 67,847 
PLOOLiNRen?. Lirourh Srna { 67,914 
~egsential facts2eudeies morta 1 67,847 
'néftisal to: selk.. 22.3" Redo bas f 67,914 
Contractors, building maintenance 
. agreement concerning bids... .. 1 67,651 
Contracts 
. advertising 
- torcedscombinatiogess tpsnacce 1. 67,683 
beer distributorship, exclusive ..§ 67,766 
Ee divisionsorebusinessi ante 1 67,903 
. employment 
. correction of labor abuses as pur- 
DOSCME es ae trek Pk ae { 67,762 
. enjoined by consent , Bectrs LSet 1 67,745 
. exclusive dealing ..... 1 67,687, 67,81) 
bay a lina tial 0 Came eens Bea 1 67,835, 67,916 


- commodities acquired prior to 


knowledge Ol leersi sas: eae { 67,717 
. concessions with sales as defense 
5 a ete ee eI Re {| 67,681 


- consent judgment involving. .{ 67,707 
. failure to enforce.......... 1 67,852 
. resale price fixing with competing 

WMOlesaletsars eae T 67,805 
. termination by consent decree. . 
cade oe eet J 67,920 


. funeral service 
. exclusive territory arrangements 


colette 7ici5. cate ans ae een ae sf as 


. hazard insurance ... 
. legality 
. price fixing 


. failure to establish), .< 15). {| 67,657 

. illegality as defense.......... 1 67,824 
prohibited by consent decree. J 67,803 

. Tefusal to renew. | 67,694, 67,889 
. repudiation of contract claimed. 67,641 
Pe HOCULEGITION (G-  c pace en alee Ube { 67,921 
sales below fixed price......... 1 67,729 

: termination’ 90h: 1 67,834, 67,917 
. territory arrangement, exclusive { 67-787 
. theatre interest, sale of......_. {67,848 


CON 
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Contracts—continued 
» unemforcéabla@iamaition ta nar { 67,711 
. deviation from statute........ { 67, 711 
. unlawful restrictions on use of pur- 
chased patented machine..... {| 67,787 
Corporate officer 
. responsibility 
. selling methods of salesmen. .{ 67,689 


Corporations 
. conspiracy to restrain trade. ...] 67,746 
. foreign 
. consolidation of newspapers through 
En es re {| 67,879 
. renewal of dissolved joint interest 
CHOC d aria ® gue che enh J 67,676 
. merger legally consummated... .f 67,659 
Cosmetic manufacturer 
CONS IAC yc. eee oe ee { 67,911 
Counterclaims 
. Camagelsuity... 52k oe ee { 67,909 
. dismissal refused in case of “first 
impression” #94 shear) xist ai J 67,816 
Criminal prosecution 
. nolo contendere plea .......... { 67,637 


Cross-examination 
. witnesses 
- prejudicial error in restricting. . 


stele cine ee ee 67,655 
Customers 
. allocation of 
PNICeWCOMMANY 1.) ae ees, {| 67,660 


Damage suit 

. breach of contract . 1 67,863 
. cause of action. 4 67, 695, 67,730, 67,837 
. Clayton Act, complaint under... 

q 67,691, 67,702, 67,853, 67,881 
caused by’ illegal prac- 


“condition” 
tides [Narniebui WISiee Aol 1 67,664 

. counterclaims 1 67,674, 67, 10: 

67,718, 67,731, 67 819, 67, 909 


led ehenSes Tok y tyes stipe { 67, 709, 67, ue 
. Gistissal? ele eente be ou t 67, 822 
qevidertcery ny. ...,. {| 67,678, 67,725, 67 730, 
67, 759, 67 761, 67, 885, 
67,888 
. in pari delicto as defense...__. 1 67,641, 
67,718 
. instruction to jury —/ 228i seen 1 67,757 
- atiterrogatories: 2 > oD S aa 1G T 67, 833 


. interstate commerce involvement. 


cava aes SARIS, 1 67,715 

. jurisdictional issue 1 67, 797 
. landlord 

. tight to recover ...., Nesp ¥ 67,721 


- motion to quash service of summons 


eRe tee eee eS 1 67,768 
: parties 
. association as plaintiff......_. 1 67,715 
PYMAETUSECS as plaintittnes span ee J 67,718 
- party to illegal agreement barred 
RECOVERY) +4222, EAS hy ee 1 67,641 
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Damage suit—continued 
. patent infringement issue...... J 67,813 


- pretrial procedures .. OS) 
: price discrimination alleged. ‘agen { 67,708 
. prior suit as bar to action...... { 67,709 
. proof 
MACONSPiLacy, At ene wreGers { 67,757 
. Inconsistency in court’s findings 
SE aatraha einer Un ee rate eee oh { 67,839 
‘ offers of compromise . . {| 67,866 
. public injury, absence of showing. . 
Pe en ee ean Bas. {| 67,694 


. recovery barred by execution of 


seneralmreleasemens cn. — steers: { 67,763 
Wmteleasevas’ defense =) :... nechita: { 67,688 
. relevancy of interrogatories... .{ 67,705 
PES GUCICATA tie gtient ofl orton 6: {| 67,793 
SP SGrvICEVOIPPIOCeSS =... shin aes {| 67,702 


. Sherman Act, complaint under. 
| 67,769, 67, 792, 67,881 


. State court action covering identical 


ISCNU Tia Ah aie Rete ceeeuner 1 67,836 
. Statute of limitations. . 167, 667, 67, 718, 
67, 722, 67,738, 
67,742, 67,793 

. subpoenas duces tecum 
. motion to quash company ah cages { 67,670 


“anclean hands” as defense..... { 67,718 
Declaratory judgment proceeding 


e ticht. comanamtain eeeone . 1. 2 { 67,666 
Defendants ; 
WISHDSEITIITIONA ee Ee ns es { 67,780 
Defenses 
. boycott of merchandise ........ { 67,783 
PP CLE ATIBNATIC SR cre, Peau tha { 67,770 
. concessions with sales ........ { 67,681 
. failure to enforce fair trade con- 
CEACTSAR HU Sia Ses oe sky { 67,835, 67,852 
. fair and open competition ...... | 67,770 
. fair trade contract, existence of 
Ricliila ee OMe ean | 1 67,835 
_ fair trader’s: activities with “club 
Diam aePUMEGHASEnS. ory pe wae { 67,838 
. fixed price to “club plans’, sales 
Ne OWNER Pew SOME Leos CRON oa { 67,729 


. injunction entered under erroneous 
theory of law ..... { 67,706 
. price violation by enforcing party 
VO Preys! ke rete... {| 67,784 
. prices, unreasonably high ......{ 67,789 
’ Robinson-Patman Act violation as 
defense { 67,895 
. sales below established price ...{ 67,668 
. Sherman Act violation as defense 


fk, BO Sober. wwe { 67,896 
. unfair discrimination ...........{ 67,789 
ValdityAOr DAatentGse. a) tt en. 3 { 67,886 
Delaware Fair Trade Act 
/ Constittitionali iyi, A Wet { 67,774 
Dental materials 
COME AIAG ns Le Se aes Ga { 67,919 
Department of Justice 
. documents obtained De subpoena 
duces tecum his... seh i64,077 
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Depositions 
PALO UG: (Ome. 501g trp etets Acute { 67,875 
Directories 
. advertisements solicited ........9 67,652 
Discounts 
MCISEMIMINATORY 2... 1.4. :- { 67,681, 67,683 
Pe GISSUISEE > (orth TEE GENT ee Si { 67,860 
PuDercentage, fanless oe eS { 67,657 
dan tityeot thee eae Wao {| 67,658 
District Court 
sh UbBIehXAS ET Go 52 Museo nn. ser aoe pil OFOOS 
Documents 
. inadmissible as evidence ....... { 67,883 
APNG DECEIT Te verre ciate, oo bythe cree {| 67,873 
. motion for return or suppression . 
SSB NCEP SE ats ney Ma Raine tf 9 { 67,677 
. Offered as evidence ............. {| 67,885 
MP HGMUCIOMe a ent { 67,744, 67,845 
. relevancy aa ee ee Mates Rol (aYncy Oo) 
FREE C OR LAs am nets agent Digan eR, ¢ { 67,727 
Da ice producer 
GOUSEILE “CLECKCE ac ey oh teen { 67,760 
ae es 
Electric lamps 
. damage suit _.§ 67,836 
Electric sign trade association 
EACOMSEt GECheC mtn oa ee Ee LO Le od: 


Electrical appliances 
. enforcement of established price . 


ns f 67,639 
_ fair trade enforcement action . q 67,644 
. injunction suit .. .{] 67,643, 67,662, 67,841 
. price discrimination action ... 7,646 
PprICe f1xINe, =). 4a... Sate ele. Fe OF O82 
temporary injunction ae f GK67,,743 
Electrical equipment industry 
mconsent decree - 0.0) LES). 9 {| 67,704 
EC CONSEDITACY | os utes tah ee q 67,737 
MA IMAPEUS TIE 5. these. oh eoa as { 67,730 
Electronic equipment 
PACOUSEI Hc UEGLEE oc. Se es { 67,800 
PNgG AIA Coe SUI tae. Saeed aewraneen a J 67,678 
Embroidery cutters 
consentudecree ..5.:....080 ee 67,891 
Employment agency 
Wetrade: Of (COMMerCe =. Smale. eee, { 67,910 
Encyclopedias 
mousieadine sales plan 7 4..7f 1... { 67,712 
. misrepresentation as to price ...{| 67,712 


_ misrepresentation of product .. .{| 67,689 
Evidence 

a Balahqnayaelly oD ie ak am ae eee { 67,640, 67,791 

Pradimissipility: . se. 4 67, 648, 67, 857 


5 KECIONSOUACH gowrs AW T 67, 648, 67, 673, 67, 674, 
\ CLT S7TO/e 832, 67,862, 
67, 866, 67, 888, 67, 919 
. disqualification of attorney ..... t 67,725 


. failure to establish monopoly .. .{ 67,905 
. fair trade price, sales below ... 4 67,820 
. government decree .....0...5.. { 67,664 
PB jarisdictional issue’ 2. Tatts: {| 67,797 


EVI 


70,036 General Topical Index 


Evidence—continued 


previous actions as ..... {| 67,654, 67,655, 
67,843 

pice fixings Helier © kOn7co 
REDUttal a: ee ee { 67,898 
FEC CING YN See. q 67,759 
restraint of trade not proved ...{ 67,905 
Sales DElOWnCOSt me ae. tn eee { 67,765 

. sales below scheduled prices .. { 67,838 
SULClEN Cy aa eet an 1 67,663, 67,689, 


67, 726, 67, 752 
Exclusive dealing 


anti-hog cholera serum ........§ 67,921 
. automotive parts distributors {| 67,749 
. chlorinating equipment . .f 67,828, 67,901 
. cigarette vending machine service 
ADO ENS OTe { 67,811 
electronic. equipment YS eee J 67,800 
milling machines 4.522.) eee Ou 7195 
. radio parts equipment .........§ 67,800 
fermination Of Cotitrach +... —ee {67,835 
Exhibits 
adimnissipiltivat.: cnn nes eee OTE SOS 
rebuttal evidence ..............{ 67,898 
ee 
Fabricating business 
damage siitteieiaesen Gini. aul: { 67,786 
Fair trade 
acquisition of stock prior to notice 
oe New Vionk tee alee TO 4) J 67,894, 67,900 


appealability of order vacating in- 
junction against violation 


TINO IS esa ee ak eee J 67,922 
. closing-out sales 
Ee NeW Votlssiomsnocsen’. BASSE 1 67,893 
“club plan” sales 
Ra ew Gl ersSey: Ui) itso ere: { 67,729 
Ra New WYtonks 8). oi eae 1 67,783, 67,812, 
67,823, 67,838 
. conspiracy in restraint of trade 
ER CONNCCHIC itt. | uiaeaet om { 67,835 
+7 Wilas¥G) ip, Maa eae een Cee 1 67,789 
constitutionality of acts 
ANT Kat SAS has oe) ee { 67,711, 67,781 
we. Galitorniaaesis. + ee Sonne { 67,908 
ea leoisiana soci ee ee { 67,773 
DANINSSISSID D's: ects. coe 1 67,775 
New erSeyet ns et ae { 67,717, 67,877 
ay New Viorls «eet aie. {] 67,878, 67,907 
Witahntlg OF ¢& PONS ES Te { 67,861 
: daitaee from violation 
Connecticut ........ _.§ 67,835 
. discrimination as Hefenee fe ete 
ment 
ON GWieY Olea Sent Chae {| 67,859 


. evidence of violation procured by un- 
licensed investigators 
SANIGW, Morne peep) Haibte ton eye aes {| 67,636 
. failure to enforce generally as de- 
fense to enforcement 


MAGONHECLICUE: ..,.. BUREL DAHON ONe: 1 67,835 
EXC 


Federal Maritime Board 
IULISCICH One se meena a ee ee 7 67,913 
Federal Power Commission 
. jurisdiction in action against com- 


Fair trade—continued 
. failure to enforce generally as de- 


fense to enforcement—continued 


. New York ....{| 67,728, 67,770, 67,852, 


67,865, 67,912 
. free and open competition 
} Gonnecticut 2.425... Taeae { 67,835 
. inducing others to breach contracts 
et, MEIC: oye se ee ee { 67,916 
. jurisdiction of federal court 
..» Pennsylvantalteeens pee 28 {| 67,639 
. nonsigners 
. §Connectietits 16 - ete. A: J 67,835 
(Delaware. <<... Beans IS { 67,774 
Michigan) ..2.. ts ee { 67,810 
pUNew-sVork ! (a@2te1al. 10. Fae T 67, 776 


. notice as to fair trade prices 


PUN) Nordic. |. ed ceccatnalone 1 67,912, 67,915 


: preliminary injunction against viola- 


tion based on irreparable injury 
J Connectictite sas. aoa PED. SG7,839 
auennSylvariialee eae eee {| 67,820 


. prescription sales 


gM OUISTATIA. aac e fice et Cee { 67,779 


} price cutting by plaintiff as defense 


to enforcement 


UNewsJersey . 2aslp. ol foo {| 67,729 
saNew Workweh 2h). sot. { 67,765, 67,784, 
67,826, 67,860 


. proof of existence of contract 


AVVISCONSIN: Mace et eee J 67,864 


. sales from non-fair trade areas to 


fair trade areas 


New York ee he hy tne { 67,841 


. substitution of defendants in en- 


forcement proceedings 


UiNieweu York = ean ee ene {67,780 


. temporary injunctions 


. New York ....{ 67,743, 67,790, 67,823, 
67,831, 67,855, 67,915 


dy ae VVISCONSITIS. Aetette ea aee ee es 1 67,864 
. trading stamps 
gy eg LATO pe ote te eee J 67,772 
. validity of contract 
mC ONMECLICU LE ace arate ae { 67,835 
ae, seiscy 4 en { 67,806 


Federal Administrative Procedure Act 
general erequirement Sane 5 {| 67,687 

Federal Bureau of Investigation 
. documents gathered in antitrust suit 


LOY, Sl ee aE { 67,744 


MON CALLIOS WE. gears rien 1 ce {| 67,642 


Federal Rules of Civil Procedure 


. determination of final order under 


. facts supporting criminal verdict 


deemed established .__.. | 67,654 


. order for production of documents 


AN eG DORI. 2) sonra {| 67,845 


. production of evidence under. . J 67,768 
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Federal Rules of Civil Procedure—continued 
. summary judgment granted under 


BAT et Me ood rt q 67,875 
Federal Rules of Criminal Procedure 
“essential facts” in petition ..... { 67,847 
. objections to instructions ......{ 67,673 
Federal Trade Commission 
. appeals from modified order 
REM GOCE UU Chriss itn cn Ge eas q 67,727 
. discontinuance of practice ete os {| 67,882 


. enforcement of orders to cease and 

desist) aaa. J 67,870, 67,880, 67,882 
. intermediate rulings reviewable. .{ 67,858 
fejtnisdiction and: power . .4.....- - { 67,882 
. jurisdiction of court to enjoin pro- 


COCUIUS Sma EST oRN ip mae { 67,858 
TMO CHINCATION Ol, CONCST ay en eh catok { 67,791 
Federal Trade Commission Act 
. administrative remedies 
mduemprocessson law 2. 0..-.- : { 67,858 
MECOIMMICE CE Pes arr aioe oe cane a { 67,880 
. false entries in records. oes OPIS 
. scope of liability under ‘Section 10 
es art ree eee. { 67,716 
Fees 
attorneys . Saat eRIEEn: PY ON, J 67,769 
Feld-Crawford Act—see “New York 
Fair Trade Act” 
Film manufacturer 
» consent, decree... - e020 
fair trade agreement .......... { 67,770 
Florida Fair Trade Act 
evconstitutionality Cees . 7 { 67,700, 67,701 
_ nonsigner provisions ....{ 67,700, 67,701 
Flower wholesalers 
_ conSentaidecneeraios. aiaiwes. -nitk J 67,804 


Fluorescent lamps manufacturer 
ieconsent decree 2)... .—-- { 67,714, 67,794, 
67, 795, 67, 796 
Food machinery 


, consentidecreeshut. <2. 2): 2674829 
Food products 

M consentedeciee nee ness ae { 67,658 
Foreign goods 

HeLOGOIIAMNION) OM an sv nee ads aetee { 67,778 

“Free” merchandise 

eenisnepresentation™:=.-.. 148.75! { 67,814 
Freight forwarder 

PUdamace « Sllite 4s ease at 8. OR J 67,913 
Frozen custard machines 

Etrovaltycontfactss 2. 22/28) 2 J 67,787 
Fruit and produce wholesalers 

Econsentmdecreeanmen nee EE. q 67,872 


Funeral business 
. life insurance company enjoined from 
OPC RAL a am ewan es weenie cit! q 67,801 


Furnace company 
. Federal Trade Commission proceed- 


ious he Seas ARNE? 1 67,858 
een 
Gas chlorinating equipment 
. preliminary injunction ......... { 67,659 


70,037 
Gasoline 
ze AMAA CorSlilitas © aia GPO is peystacecks { 67,767 
ABINONOPOlV RE? OF me Leia. cantons { 67,821 
» DEICemdISGEIiMinationgyae se. sees ae J 67,727 
PaSales! bellows COstmn irr amine {| 67,747 
Glassware, prismatic 
PRCOINSD 1G AC iar Rech aerisask) < caebiee 4e S 1 67,679 
Glove industry, leather 
price fixing conspiracy .........{ 67,680 
Grand jury proceedings 
. minutes, production of ........9 67,815 
Gravestones 
ME CATIIAG Cc 46 Mitte ce tea eta tee mh catty: q 67,715 
Gypsum products 
MBIT CLIO, sere ee ee Cie hee oe f 67,813 
ys 
Hardware merchants, retail 
S injunchon eSUlt 7) ae eee q 67,783 


Holding company 
- consent decree . 


eae creat { 67,658, 67,917 


Ice company 
. consent decree 
Idaho Fair Trade Act 
. trading stamps given with fair traded 
merchandise 67,772 
Illinois Fair Trade Act 
damage Msuithet 2) 6.9002 ee { 67,789 
. enforcement of fair trade prices.. 


STA? AUR, AE e eS 6 { 67,922 
Illuminating appliances 
. conspiracy in restraint of trade. . | 67,679 
Indiana Fair Trade Act 
constifutionality s0e% 222 5e a. ¥ 67,697 
Indictment 
. Prices fixine pete hee eet ies J 67,918 
Infringement suit 
_ enjoined by consent decree... .{ 67,771, 
67,794 
_ protection of lawful patent monopoly 
Age DUEDOSCe syns tee eee q 67,857 
. res judicata as bar to recovery. § 67,732 
Retinentcmtominstitute ya. recente { 67,733 
. tie-in sales 
» . Proomanstabsi ae Bis Te! %. { 67,839 
. unadjudicated patent, suit based on 
Le A bah iba Meee eee her q 67,871 
Injunction 
Nappealability. eeu teagan eae q 67,922 
. applicability to interstate transac- 
PIG SOu ay ieee ara ear eae { 67,841 
“clean hands” doctrine as defense 
Ree tr eee 67,711, 67, 729 
_ denied in case of first impression 
RL Ge AEE ALOT: og eS q 67,827 
_ denied where legitimate union ac- 
tivities established 52. -..:...- J 67,684 


_ entered under erroneous theory of 
law as defense . 67,706 

_ error in refusing because of prior 
private, consent decree =. 7. i. . q 67,754 

. interpretation 


70,038 


Injunction—continued 
. modification of decree, relief as con- E 
stituting 67,856 
“more than one wholesale price” 
as defense {| 67,672 
. motion to vacate temporary restrain- 
ing order granted { 67,780 


. nonsigner, relief withheld as inap- 
plicable to. a eee J 67,810 
..bermanent .... .. Ae 2IO Ree qT 67,697 
. relief denied where facts doubtful 
Re ek ACR My Tg Mi, { 67,869 
. restraining picketing denied... .{ 67,764 


. sale of unpatented machine enjoined 
SEE Agata tata agt Sain ee ae ee {| 67,871 
elcee 1 67,636, 67,729, 67, 743, 
67,790, 67,823, 67, 831, 67, 855, 
67,859, 67,860, 67,894, 67,912, 


67,915, 67,916 
Insurance companies 
seconusent sdecree: .....5 ee { 67,799, 67,801 


Mdamages'suit. A215 a0 eeleee ee 1 67,833 
Interlocking directorates 

. enjoined by consent decree ....{ 67,771 
Interrogatories 

SeANSWETG.s a Gh 2s ea A inant ae { 67,833 
SL COVELA RG Y WME crate « Barpsde sean J 67,708 
sAraulunes towanswer ..) wera, { 67,702 
. inadequate in injunction suit. .] 67,869 
Lalkany bi kel aera s aee eles Renmreman e 67,825, 67,897 
. Motion-to, quash sjn2- do. eGR rat {| 67,699 


. objections barred 
. failure to move to strike ietentei 


. relevancy 
pavacated™as airrelevant yiiieanpeee 67 761 


Interstate commerce 
. applicability of state nonsigner pro- 


WASIOMGS wires sc ee eee 1 67,643 
q conspiracy tonrestramiy Wi ake 67,693 
. contract signer, effect upon... .{[ 67,841 


. effect of mortgage loan business on 


Eater et nts Soa hay ee oe OE ae J 67,808 
. incidental restraints not covered. . 

Le SUL. Ae petite tet. oad: { 67,904 
nindirectitransaction . 1.) yee { 67,782 


. local restraints as hinderance to. 


oO D0eeting dneteg. botentbat 1 67,692 
. nonsigners 
- effect of McGuire Act. |... ae { 67,893 
. price fixing conspiracy affecting. . 
indeed Sbietetags te eles Ses Lip dh 1 67,673 
. transactions “in or affecting”... . | 67,776 
—j— 
Janitorial services 
_, dantage tits ARR. Sai Eb { 67,863 
Judicial notice 
MDIIce six oa ctit i AEE meee 1 67,726 


Judicial review 
. Federal Trade Commission proceed- 


TS eS heehee yee eS 1 67,858 
INS 


General Topical Index 


Jurisdiction 
. circuit court ; 
. entry of cease and desist orders 


SUMED IO TS SERASTTEE Anal AD ED 67,727 

. district court 
/cOrporatemmercer = se ees { 67,659 
. fair trade enforcement action . . {| 67,639 


. Federal Trade Commission pro- 


Ceeding ¥ 2etaessl weer eee { 67,859 
. Status established by final decree 
Sete Soe ee J 67,813 


. equity court ‘ 
. fair trade enforcement action. .f 67,644 
. State court 67,710 


MICECE) pet 222, be Gow See { 67,675 
trebledamage suit ee { 67,710 
Jury 
apiustEUChONS) [ON ett ite Aa 1 67,757 
Baie 
Kitchen utensils manufacturer 
injunction ysulpe pee ee { 67,729 
Knitted glove manufacturers 
. CONSEnt FdeGhee aay 3n A J haat {| 67,638 
as ge 
Labor organizations 
. contract 
. employment agency established by 
ta). cue Baniaeeera. eae {| 67,762 


Labor unions 
. coercing trucking companies to cease 
business with eee carrier. 


. conspiracy b 
. injunction, suit 22... .. YORE i 67, 720 
. variety artists as independent con- 


thACTORS/ 4, gee Bone oa ne 1 67,684 
Laches 
. basis for denial of bill of particulars 
i Pear Sere aired Baton mIRC {67,867 
Lamps, therapeutic 
Sedartace © suit! 7 ceed ees {| 67,818 
Lathing contractors 
{SCORSDITa Cy, er rere eae ene 1 67,693 
Laundry blue producers 
avconsent decreean «= ake eens {| 67,884 
Lead batteries manufacturers 
SHittes imposeds. 0 aqseady aes 1 67,637 
Lead pencil manufacturers 
: ConsEen fy dbGLee x qaenermay Bony aeiae 1 67,676 
Lease 
. option to purchase at reasonable 
DUES sa area eee Tae 1 67,829 
tyne ‘clause. 11.9.0 ae eee 1 67,914 
Leather gloves industry 
» CORSDITA CY: 0 ae caer ie ee ee { 67,842 
price fixing conspiracy ....... 1 67,680 
Licensees 
. information furnished to ...... 1 67,733 
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Licenses 
. restrictive conditions prohibited. .§ 61,829 
Light and power company 


PROUAIACeUSIIIt oe eee tote ht {| 67,809 
Liquor distributor 
ate Ce ESIC 9. Ara seayreh ok: ann ohn, { 67,885 
Liquor stores 
oo TOLER ET Pa Bs Oy aes ee ee { 67,881 
Lottery devices 
. furnished with merchandise... . 67,880 
. merchandise sales through...... { 67,870 
Louisiana Fair Trade Act 
POCONSHEULOMAIT Var mie) aetna, { 67,773 
. sales below fixed price ......... {| 67,779 
ant Nee 
Machine tool manufacturers 
~ consent decrees. .,2s.... seven { 67,733 
Magazine distributor, wholesale 
PEINONOPOl Vere eae ee ce ee ee { 67,854 
Mail order company 
a LCONSCINUEGeCChCe. fet te aie fete § 67,753 
SR AIMAGE, SUIT see: os os 2. ee { 67,827 
Mandamus 
e Genialeorepetition ya: ..):.. setae { 67,731 
Manufacturer 
. profits not indicative of price control 
Tasch, .Apeseres abet. to. bre J 67,857 


McGuire Act 
constitutionality ....... J 67,717, 67,877, 
67,878, 67,907, 67,908 
. effect 
court orders previously issued. 
5 J 67,728, 67, 841 
. horizontal price fixing Linea: ei $ 67,805 
. interstate commerce opened: to 
fair trade 67,841 
. non-fair trade areas... { 67,827, 67,841 
. nonsigners _.§ 67,827, 67,835, 67,893 
. state statutes previously enacted 


Sort irenitotd 3 { 67,773, 67,775, 67,781 


Vertical sprite, fixing 9... 15. { 67,770 
Medicinal preparation 
. misrepresentation suit ......... { 67,791 


. therapeutic value misrepresented. . 


oiOlicnciaec otek vend. sealer . : 67,791 
Merchandising, retail 
AOIMOMOPOLy preeuestaes. senate ee Be { 67,788 
Metal abrasives manufacturer 
. consent -décréen maser. seanroin. 0 { 67,892 
Michigan Fair Trade Act 
. sales below fair trade price ....f 67,810, 
67,916 
Milk 
. conspiracy to restrain trade... .{[ 67,754 
Milk distributors 
PUCOHSpItAaGy Pork. pees alder { 67,815 
Milk producers, raw 
Camara SUIt seo tac. is. BE J 67,792 


70,039 


Miller-Tydings Act 

_ effect 
Minterstate: transactions 9/200", {| 67,841 
. State statutes previously enacted 


: Dele grones. damatnes. don: 67,781 
Miscellaneous merchandise 
. preliminary injunction ......... 1 67,887 
. sale through lottery devices... .{ 67,870, 
67,880 
Misrepresentation 
Me OGL OTe ch Mapa tey vee Nala iets nent { 67,713 
Aotherapeutic Value «7 smanteds men q 67,791 
Mississippi Fair Trade Act 
PECONSIGUTTOITAlity ment er ee eee q 67,775 


Mississippi Trusts and Combines Law 
. consolidation agreement illegal. . J 67,879 
Missouri Antitrust Act 
. picketing as unlawful restraint of 


Craderaeeee ag ee ee { 67,696 
. picketing declared unlawful com- 
binationtest abit eed. 2 ]} 67,675 
Monopoly 
. attempt to monopolize w....... { 67,788 
67,9 
. conspiracy to monopolize...... J 67,854, 


67,919 
e evidence ts { 67,648, 67,737, 67,788, 
67,821, 67,857, 67,919 

. excessive purchase prices to elimi- 
nate competitor {| 67,792 
. failure to establish legal injury . {| 67,809 


. lease-only system, patented product 


Ei, Bain Saat: See { 67,857 
. papers not properly part of record 
Nar Os oy in 2 was no RR 67,758 
~ price leadershipwnt Deak wee. 
WEDEOOL canteen a ce Bad Oe: q 67,705, 67, 854 
. transportation of petroleum . _ 4.67, 840 
MWectdake loan company 
“consent decree’ an 8. soiekeienac obs { 67,799 
Motion picture advertising accessories 
industry 
i damage SSutteuen, Hoon, Bru { 67,709 


Motion picture chain 
WO EMO DIENER: XK OONE | Jose akc cptitn Paced amt os Oe { 67,649 


Motion picture distributors 


HAM USES CONSPWACV ia. fom buses cee 67,817 
WOGONSPINAGY my. Ascii { 67,832, 67,843 
neovenanth not to sue a... asa { 67,777 


. . | 67,648, 67,655, 67,661, 
67,768, 67,832, 67,853, 
67,866, 67,888 


’ damage suit 


mefranchise agreements: .-..cenaiaat 7,785 
Solecality. OliCONtGACth wep aa meet { 67,876 
Motion picture exhibitor 
antitrust. law. violations. 19) (200 J 67,666 
= CONSpiracy ast . AY. FET { 67,825 
me daimacewStlitwesaaAset. oe 67,640, 67,661, 


1 
67,797, 67 819, 67,837 
. intervention in private suit denied 
q 67,777 
{ 67,640 


MOT 


70,040 


Motion picture film distributing busi- 
ness 
-anollynaabd states: { 67,763 


conspiracy 


Motion picture house operators 
criminal contempt action....... {67,847 


Motion picture producers 


: damage Suit A] AOL. ee I 67,674 
Motion picture theater chain 
. acquisition of HS : § 67,849 


J 67,848, 67,850 


civil proceeding 
Motion picture theater owner 
. consent decree 
. damage suit 


ins DERRY: ae { 67,902 
Pe Set 1 67,721, 67,722, 
67,761, 67,862 


. motion to amend judgment... .{ 67,848 
Motor car manufacturer 
_ damage) suit 29 4 ole eeereeaten eae {67,694 
Sena 
National Labor Relations Board 
jurisdiction in boycott action ...§ 67,807 
Natural gas industry 
damage suit > J 67,642 
Nebraska Fair Trade oR 
MCONSLLULIOnalibva noe ee {| 67,682 
New Jersey Fair Trade Act 
. close-out sale restrictions against 
nonsigner, validity of......... { 67,644 
NKCOnStitutionalityus! deaetes, .f| 67,643 
67, Ah 67, 877 
. fair trade enforcement action 
. . production of records... { 67,645 
ARONSICneT S| tae ote eae 67.77. 
. Sales below fixed price......... { 67,729 
fevalidity Sol contract.........00 { 67,806 
New Jersey Gasoline Fair Sales Act 
. Salés' below; cost ..aaursos. peel 9: 1 67,747 
New York Antitrust Act 
exclusive employment agency... 67,762 
PF MUNCtON SUIT. he ae ase 1.67, 684, 67,720 
. picketing, injunction restraining. . G 67, 740, 


. variety artists as independent con- 
tha CLOLS miea ts uh eee eer 7 67,684 


New York Fair Trade Act 
. acquisition of stock prior to notice. { 67,900 


closing Ollie Sales ee ae eee 1 67, 893 
Sclubeplantaisalesws mae ee {67,685 

67,812, 67, 838 
Pe CONSCHLJUCSIMeEnt |. 72 ee { 67, 707 
Sc COMSEIEUMOT Alt y= eae ee _ ¥ 67,776, 

67,878, 67,907 
. discrimination issue .... Sa O/609 
. failure to enforce contracts .. { 67,852 


. lack of enforcement no defense in 
INjuNnctION sUlitaiieisiy. a: .. 9 67,865 
. price discounts by plaintiff ‘at an- 
Other stove nu... .. § 67,784 
. price reductions by sales to “club 
plans” J 67,783 
AWO(OUtE, tOmLelieteus. snes { 67,831, 67,855 
. sales as disguised discounts..... {| 67,860 


MOT 
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New York Fair Trade Act—continued 
. sales below fair trade price... .f| 67,636, 
67,662, 67,668, 67,672, 67, 707, 67, 729, 
67,780, 67, 823, 67, 827, 67,841, 67,894, 
67, 912, 67, 915 


. sales to retailers at discount...... 67,826 

. temporary injunction ........:: J 67,790 
Newspapers 

. agreement to consolidate....... 1 67,879 

~ damages Stitte. 109 eee 67,889 

AVmMOonopol yan alse, . GIA, wee {| 67,683 
Newsstand publications 

. damagenciit) sheen onre  sennreee { 67,738 
Nolo contendere 

. corporate defendant, plea by... .f 67,918 


. lead battery manufacturers, plea by {| 67,637 


peer wen 
Office supplies 
S DiiCes fxd oa ee nee ee ee J 67,669 
“Officers” 
. FTC order against officers not 
named as respondents........ 67,921 
Oil companies 
suCONSPitacy gate) at ata. eee J 67,726 
Oil products 
= patentulicensincges:. 5 en eee { 67,816 


Oklahoma Unlawful Contracts Law 


. restraint of trade agreement... .f[ 67,703 
Optical products ; 
. patent infringement suit........ { 67,656 
a 2 plow 
Paint manufacturer 
Vtdanlage sult Snixi: Rage eee {| 67,664 
. Misrepresentation ............. { 67,663 
. sales below minimum prices... .{ 67,697 
Patent license agreements 
. agreement not to compete...... { 67,919 
oe CONSELUCLI Olmert ae te eee 1 67,704 


. exclusive agreement, legality of. .] 67, 686 
. licensing, restricting licensor’s right 


WORes . ait < rete, A ee {| 67,733 
packaging, licensing and pooling 
 DOSPROIETTI: ae. . Ce 67,816 
. price fixing provision abandoned, 
effect on, royalty suit......... T 67,824 
peresale (price fixie = toe 1 67,946 


. royalties based on patented and un- 
patented productsans.s2vinem {| 67,736 

. royalty provision unenforceable where 
part of illegal. contract: ...... J 67,787 
. termination by consent decree. .J 67 714, 
67,733, 67,794, 67 795 
. territorial restrictions. BK 9p 686, 67, 919 
satya” (COnditiONnge seen ee 1 67, KE 
. use of other products restricted. .] 67 736 

. validity of patent, right of licensee 
fOr COMLES Ea seme e eee { 67,824, 67,829 

. void under decree, effect on ‘subse- 
CUMEN+ SSUES) aye eee eee ee { 67,813 


General Topical Index 


Patents 

BP CUMISMMON De Soy co tyr ec aa 1 67,829 

. acquisition by illegal joint venture 
Me Fens, Nhs od ee 1] 67,656 
. contributory infringement ...... q 67,871 

. control of market, percentage of.. 
aE rey Bs i. SIE OR { 67,919 

. exchange with foreign co-conspirators 
oye Oe ee ee: 67,679 


. extension of patent monopoly. .f 67,736 


. immunity, reciprocal grant of . .{| 67,739 
. infringement, circulation of false 
PS TiS SESS gE { 67,748 
. infringement suits, institution of.. 
We eel Ge goes CH 
. infringer, exchange of formulae used 
lh? Sy AWS Sec, Cee ee 67,919 
. infringer, selection for purpose of 
Sibi Ake en ee A Re ea J 67,919 
 lease-omlyesyistemiee eee { 67,857 
j licenses: “control of... ...-..- 1 67,919 


. licenses, restricting issuance of. .{[ 67,750 
. licensing required at reasonable royal- 


LIC See eee 1 67,665, 67, 733, Wig, 
67, 802, 67, 813, 67, 829, 
67,892, 67,920 
. licensing required on royalty-free 
DASIS MME Sor etnias et. { 67,714, 67,828 
PDO MSE P8 Sas See nea 67,9 
PDEOLCCHIONM Maree wry olen: fst nha J 67,919 
. reciprocal patent licensing...... J 67,733 
ERLE Usa tOMMCeENSesty ao. hee 1 67, 919 
. restricting issuance of license so as 
to violate court decree........ { 67,750 
. stay of action involving patent 
TIS SCHME SE lak sie ant { 67,886 
Peach pitting machinery 
MECOMSEeNt CEC CCayy ak cab yore - { 67,829 
Pen manufacturers 
Psinmyumctive: relic ec... ee anys: {| 67,681 
Pennsylvania Fair Trade Act 
. tair trade prices 
MECHITORCEMeNtuege 6. hag: { 67,820 
RecalesmDCloWaeee nites tsacca- es { 67,639 
Pest exterminators 
PEICONGDILAC Vee INP yarn Pee Lat Ay: J 67,719 
Petroleum 
WEMONODPOly ee eee Pere 2! { 67,840 


Pharmaceutical product manufacturer 


PATO HIOM SUE. Pekar ke Frokg. { 67,826 
Picketing 
_ false and misleading signs unlawful 
a eR a 67,740 
_ lawful for purpose of organizing 
nonunionized group ......... q 67,740 
| Iprice nming agreementays tins 2: { 67, 
Einav lene ade ier nee 2 1 67,675, 67, 696 
Pie distributors 
Padamacersiit ce ack sie eae. Bee q 67,657 
Plastering materials 
MLCONSPItACyor mane Ate. eek { 67,692 


Pleaters, stitchers and embroiderers’ 


association 
Woonsent. decreel tive. ae. aan 28 { 67,890 


70,041 


Plumbing and heating supplies 


. price fixing conspiracy......... { 67,673 
Plumbing and heating wholesalers’ 
association 
DIC eet XINey art ee ee { 67,635 
Poultry remedy 
. patent infringement action..... { 67,732 
Power company 
PPC AIMNACES Ce te eee oe J 67,641 
Price 
. cutting 
. discrimination in wholesale price 
of breadesicws:. .Cisamiee Bi {| 67,906 
. enjoined by consent decree. 467, 828 
Saidin: tradenmviolation. Nenretaes { 67,823 
. suit to recover purchase price otf 
ZOOdS ieee ea Soetre { 67,895 


Price discrimination 
. condition of market as defense. .f 67,653 
. enjoined by consent decree... {| 67,828 
. evidence { 67,690, 67,730 
. injunction not barred by existence 


of private consent decree... ..{ 67,754 
. interstate seller in intrastate sales 

b CER NURI cree 5 fete pe ca J 67,906 
. petition to intervene ........... { 67,727 
MP PULCHASeEDHICeNSUt aay esate en J 67,895 
MTC DATES hvtl wah okra ye ee ae q 67,748 
er rermsal tov selle.o0 a. - Gere eon | 67, 646 
. unlawful 


_ . defined areas of competition. . 67,788 
. violation of Robinson-Patman Act 
ASMdelense | ee een q 67,895 


Price fixing 
. building maintenance contractors 


LR ei CIENT SEBO RS. te TA J 67,651 
“club plan” merchandise distribu- 
[HCG ) olga peiete atebehrerdate icles ont 1 67,685 


debit { 67,680, 67,724, 67,726, 
67,824, 67.857, 67,833, 
67,884, 67,889, 67,890, 
67,891, 67,892, 67,901 
. enjoined by consent decree........ 
{ 67,676, 67,733, 67,748, 
67, 749, 67, Ha Sie 795, 
67, 796, 67, 890 
De VtdenmCe dl. cc co5 meet sae q 67, 685 
‘Nexchange agreements ......5.-. { 67,767 
_ exchange of price information. { 67, "638 
, lnxeseommiall 2 Seba ae eg coned { 67,770, oe 805 
. JCQCOMpPAnyY. Gam mre. seer 7, 
_ indictment against milk distributing 


. conspiracy 


ASSOCIATION | Sarena iret creord: { 67,918 
pie? distributors) nasser 1 67, 
MSL CCALCHR ER Ae ¥ 67,805, 67, 920 
PRET RGA ete: fics ere eae ee { 67, 


Price information 
_ dissemination 


{ 67,635, 67,798 


_ enjoined by consent decree. . .f[ 67,803 
Prices 
. excessive 
Mioss:in'sales’. oe. 12.02. 3 q 67,792 


PR! 


70,042 


Prismatic glassware manufacturer 
. conspiracy in restraint of trade. 
Privileged communications 
. privilege against disclosure not waived 


. 67,679 


IR Sih reds AE ORE Ss": 1 67,873 
Process 

. motion to quash service of...... J 67,768 

. order quashing service.......... J 67,881 


. service on agent of subsidiary of 
parent corporation 67,702 
Property 
. extension of time asked to dispose 


Ohunterests: owe code 67,850 
Public interest 
“abridgement” requirement made 
MOLE AHEX1bLSTHe MOR as ates Se { 67,752 
. civil contempt proceeding ..... {| 67,844 
Publisher 
. price books 
. price fixing agreements....... { 67,635 
“Push card” devices 
. merchandise sold through...... 1 67,880 
UNG 
Radio parts equipment 
BecOnsent decrees. Pah see ke {| 67,800 
Rayon manufacturer 
mCOnsents decree... PEARL. Hae { 67,723 
Real estate broker 
Pip UnehOMme SULtHes het te 1 67,740 


Records 
. production of ta” Ara 
privilege against self-incrimination 


Pe ce OR eR GEMY OIE" an a ae { 67,699 
Refrigerators, absorption 
SIGONSENL: CEChee, ere tte a ee 1 67,665 
Refusal to sell 
. consent decree provision........ 1 67,802 
. knitted glove manufacturers enjoined 
Ce Mewes OW eb oe ote eee 67,638 
QRPTOOD GS A RAE Rtas cont» cutee ried iad 854 


1 67, 
sc ree { 67,646, 67, 767, 
67 834, 67,889 


. J 67,654 


Re-litigation 
. estopped in civil proceeding... 
Res judicata 
MCaimaCe SUE. oe ke a 1 67,674, 67,709, 
67,732, 67,793 


PMOMO POLY RirMstEh Sosy. 40 Se { 67,741 

MEDALENESUWIE nrc cua euarge See { 67,741 
Resale price fixing—see also “Fair 

trade” 

. integrated companies... .{ 67,770, 67,805 

; prohibited by consent decree. 4 67, 920 


Restaurant 

HUNG UO MW Stilt ae oe 1 67,684, 67,720 
Retail food company 

dissolution of produce-buying sub- 


sidiamp Tas Jnsenos va Sahil, 1 67,658 
Retailer 

McOMpULAtionLOr COStEes. 9— ann 1 67,851 

Nisales .to at discount — sateen ae {| 67,826 


PRI 


General Topical Index 


Robinson-Patman Price Discrimination 
Act 


. CoOnstitutionaltyieealie =. saa een 1 67,653 
. refusal to sell to former customer 
valegality’” sanreecnirlat ieee { 67,646 
Rotary drilling bits manufacturer 
Uidamacersuite eee J 67,857 
. monopalyion-02 sheila Sane J 67,857 
Royalty 
. Saving clause provision in contract 
Pe, SERIE. IO Cet J 67,787 


. suit to recover based upon illegality 


Omcontract <o..).. ee eee {| 67,824 
Rubber manufacturers 
» ICONSEntRdeCreee ict BEE er ee { 67,771 


Sales P 
. agents authorized to sell only to ulti- 


Tate CONSUMES. sere ee 7 67,911 
MDGLOW. COS ee eee 1 67,658, 67,788, 
67,830, 67,851 

. Meeting competition ......... T 67, 830 


. trading stamps as lawful cash dis- 
COMUNE yal tee: wen ae { 67,747 
. unlicensed investigators...... 1 67,636 
. below fair trade price... .] 67,662, 67,717, 
67, 728, 67, 729, 67, 789, 
67, 820, 67, 823, 67, 838 


SA EVLCCTIC’™ con cat keene dene aie q 67,820 
Peg Cre Thine MR aston ales Guar ald a 7 67,711 
“DLice to Letaulers = pte { 67,826 
. SE ROOL” & ESS Ota Gree oe gee 67,864 
closing out sales. .f 67,644, 67,681, 67,893 
> club plans/4etieet mane = ee 1 67,838 
. control 
. agents authorized to sell only to 
ultimate.consumers ........ 7 67,911 
= (OxXpOnt 
» SS promotiony Of te, = ae eee { 67,679 
o bicherupricésyaameepete., te { 67,658 
- SHLEASTALE: oe Wa Re weeckeee ee oe 1 67,906 
_ OUtsidestradeus. i sane ane eee 1 67,658 
acess ssa {| 67,646, 67,789, 67,798 
. restrictive sales conditions 1 67,794 
. selling products exclusively through 
sales representatives {| 67,911 
. stock in foreign corporation... .. 67,879 
. tie-in 
+ gD FOOL phe. are ive A Oo eee 1 67,839 
. unlawful methods used to induce 
Jply wom Aree Meee tee Bia ees oe {| 67,889 
Seamless hosiery machinery 
“\ consents decrecupeynw., Mincrutte ae 1 67,748 
Sherman Antitrust Act 
. effect upon Arkansas Fair Trade 
ACE 2). 3 sg hous oe Segal { 67,781 
OSCOPe Om Sectionnsne as. Serum { 67,910 
Ship supply business 
. agreement not to compete...... {| 67,650 
Shipping Act of 1916 
. jurisdiction 
. brokerage agreement ........ {| 67,913 


General Topical Index 


Shoe supplies 


PRG OMIEGE SINE ee cc ch ln ocd 67,690 
Shoemaking machine ql 
SeMLONODOlyaem.. Pekar Tn IMTS 1 67,755 
oap 

injunction suit... 7A anstsme* 1 67,838 
Solicitation by mail 

. deceptive trade practice........ {| 67,652 
Stationers’ association 

PE CONSCILEMGECECeM 0) en aes 1 67,669 
Stationery 

Dil Cemiyxine mren Be { 67,669 


. anticipation as defense......... { 67,738 
. damage suit 67,649 
- motion to limit interrogatories. . | 67,897 
. recovery in damage suit........ 1 67,649, 
67,667, 67,718, 67,722, 
67,742, 67,786, 67,793 

. tolled during pendency of Govern- 


= 


TUPCTICS SUID) borne ae wean Na. sip) oe as 1 67,730 
Steel warehousing business 
damace;su iti ae ye eae ine 1 67,786 
Stock 
. acquisition 
. evidence fails to establish... .§ 67,905 
ee CEMCOM Palys na te eet 1] 67,660 
Storm windows 
ELCONnS piracy, SUIT yase 4... 4.508. 1 67,896 
Subpoenas duces tecum 
PAUMOMONEtOmG dashes ee ey see. 4s { 67,670 
DLO DCTRUS C= enn het ee ena he 1 67,677 
ne 
Television dealer 
PECONLEMPteaCtiOlN| ..54.0.45050.,. { 67,852 


Territorial allocation of markets 
. enjoined by consent decree... .§ 67,750, 


Testimony 
. privileged communications. ... 
Texas Antitrust Laws 
. jurisdiction lacking in labor dispute 
fo Rt oe J 67,807 
. royalty contracts held invalid... 67,787 
. union activities constituting second- 
AlVMDOV.COLUM IME aay wenn ie { 67,807 


Theater operators 
MR CLATIIAIONSUIIE erty Gino Sk eee OTE /57; 


Theatrical booking 


.§ 67,857 


. conspiracy to monopolize ...... 1 67,647 
Thumbtacks ant 

. misrepresentation as to origin. . J 67,713 
Tobacco jobbers 

~ CWOMASM? COSKES 44 aaesasnnonsee, 1 67,798 
Tobacco producers 

- COMNGSMNe ClESRNS Fo soe ne ae { 67,751 
Toilet goods manufacturer 

Mcousentmdecncem et a. Gyre ae. {67,778 
Tomato paste . 

PAA ers it eeurte ae one nko ered 1 67,653 
Trade association 

PCOS PIna Gye epee te es ack. {| 67,737 


Trade association—continued 


ME CISCOlUT Or men) ee years { 67,891 
. enjoined by consent decree..... 67,751 
. exclusive dealing practices enjoined 

FR an £0 AN ho ae in Pao A 1 67,749 - 


. failure to establish injury to... . 67,715 
. prohibited by consent decree... 67,669, 


67,828 
. temporary withdrawal from mem- 
bershipiiese, anil osreb 1 1 67,842 
Trade marks 
> Control “ormusemsis ia: tH, Ay { 67,771, 67,794 
MInirinwement suit) s... cee 1 67,767 
; AYU SON es oc ao ane ca. 1 67,821 


. public dedication required by con- 
Sent decree, 45 25 eae { 67,828 
. removal to avoid liability under fair 
trade laws prohibited.........§ 67,779 
restraint on use | Ov ,7 14 
Trade practice conference rules 
. Federal Trade Commission order. . 
Re Sy: 1 67,663 
Trading stamps 
. cash sales of gasoline, given with. . 
{1 67,747 
. given with merchandise sold under 
resale price maintenance contracts 


eaten, cs MN pe eee Ome { 67,772 
Trial 
= LEW 

5 ARONEYY TAAIGKOOYNGIIO 5. sh see ee | 67,866 

. separate 
a lelease asidefenses 6.) ya J 67,688 
Trial examiner 
. recommended decision made by 

StIbDStituteusen ana eee {| 67,687 
» SUIDSEMEITIOIN Jo caceteucueubsawae J 67,687 


Trucking companies ; 
. refusal to do business with picketed 


CALICT gute et ae eee 67,807 
Turbine pump manufacturers 
PECONSENtMde Chee a eee oa eoee { 67,803 


Tying arrangements 
. prohibited by consent decree. .§ 67,920 


Tying contracts 


Mecaneclosinommuachiness anh niet 1 67,914 
. seamless hosiery machinery..... { 67,748 
prety yee: 


Ultramarine blue producers 


mECONSEItGeCKeC Mani eee {| 67,884 
Unfair sales act 
. Wisconsin ; 
. computation of cost to retailer. . 
Biot a een kee erty ae q 67,851 
. meeting competition ..§ 67,830 
Utah Fair Trade Act 
. constitutionality { 67,861 
i ee 
Vacuum cleaner distributor 
MOI LIMGUOMMS tae eae ee {| 67,764 


VAC 


70,044 


Variety artists 

. injunction suit 
Vending business 

. mutual agreement not to compete. 

RS ones 8 eee ace { 67,903 

“Vendor” 

_ fair trade enforcement action. . .f 67,639 
Venetian blinds 

. consent decree binding manufacturer 


es Ron Rae. {| 67,684 


Sah de A eas ab ee 67,802 
counterclaim in infringement suit. . 
BD ovhcae swap ci obs 3 SEES J 67,839 
Venue 
. Changers Vines) SORES { 67,840, 67,922 
establishment. Adis e-e ele { 67,7 
mandamus Lit. Dien Rae q 67,731 
parent and subsidiary companies. 
Nese. Sh Re ate2 ee | 67,702 
transacting business _.§ 67,702, 67,797 
trahstern LO atch) dee {| 67,680, 67,840 


. agreement to discontinue practice 
fOr Stipulated. time 9s eee { 67,703 


VAR 


General Topical Index 


SN 


Watch manufacturer ; 
. injunction to restrain sales below 


faine trade piicCenn eee q 67,775 
Webb-Pomerene Act 
. consent decree .... iagi-we wen { 67,748 


Weight-reducing preparation 
. misrepresentation of product... .{] 67,882 


Wine producer 
De fAinetraden stilt. eet eer 1 67,864 


Wire manufacturer 


mlicensine arreementes.. -- te 1 67,686 
Wisconsin Fair Trade Act 

_ sales below contract price......{ 67,864 
Wisconsin Unfair Sales Act 

“sales below costi...-.... { 67,830, 67,851 
Witnesses 


._ change of venue granted for con- 


Venience! Of parties. ..e.. se { 67,840 

_ ChOSS-EXamiInatvorie= sa rete { 67,791 
Wool Products Labeling Act 

. civil penalties suit....... { 67,698, 67,699 


